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LAW 


DICTIONARY. 


L. 


L. S. — See Locus Stgtt.m, 

L. S., (meaning of). 5 Pick. (Mass.) 497: 5 
Jolins. (N. Y.) 209. 

OHAMBEB DBS ESTBILLBS.— 

The star-chamber. 

LA AS. — net, gin, or snare, 

L ABEL.— (1) Anything appended to a larger 
writing, as a codicil. (2) A nmow slip of paper 
or parchment affixed to a deed or writ, in order 
to hold the appending seal. (3) A. term of her- 
aldry. (4) A slip of paper put upon a jjackage 
or parcel containing a description of the contents 
of such package or parcel. 

LABINA. — In old records, watery land. 

LABOR —Labor has been distinguished 
into productive and unproductive. Pro- 
ductive is employed iti creating perma- 
nent utilities, whether embodied in human 
beings or in any other animate or inanimate 
objects. Unproductive does not terminate 
in the creation of material wealth, and, 
however largely or successfully practiced, 
does not render the community and the 
world at large richer in material products, 
but poorer by all that is consumed by the 
laborers while so employed, (1 Mill. Pol, 
Eo. 33.) The greatest improvements in 
the productive powers of labor, and the 
greater part of the skill, dexterity, and judg- 
ment with which it is anywhere directed 
or applied, seem to have been the effects 
of the division of labor, Labor,” observed 
Adam Smith, (Wealth of Nat, b. 1, c. v,,) 
^*is the real measure of the exchangeable 
value of all commodities,” 

Labok, (in a statute), 10 Hun (N, Y.) 18 : 
76 N, Y, 1)0. 

(in'an insurance policy). 12 East 648. 

(not stuonymous with “business/^ or 

**work”). 2 Ohio St 387, 

Labor, pkrsoiial, (what is not)* 1 Bam. A 
Ad, 608, 

LABORARIIS.— An ancient writ against 
peisons who refused to serve and do W)or, and 
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who had no means of living; or against such 
as, having served in the winter, refused to serve 
in the summer. Reg. Orig, 1S9. 

LABORERS.— Servants in husbandry 
or manufactures, not living intra mcenia. 
[See Domestics.) These are sometimes 
engaged by the day or week, but, in Eng- 
land, are understood to be hired for a year 
where no particular time is limited, and 
the wages are so much per annum. And 
with respect to these, regulation is made 
by various acts of parliament, which vest 
in the justices of the peace the power of 
compelling persons not having any visible 
livelihood to go out to service in hus- 
bandry, or in certain specific trades, for 
the promotion of honest industry; and, 
also, to empower the justices to determine 
differences arising between such laborers 
and their masters. See Master and Ser- 
vant. 

Laborer, (defined). 34 Cal. 802; 82 Pa. St.. 
469. 

(wlio is). 5 How. (N. Y.) Pr. 454; 5- 

Binn. (Pa.) 109 ; 4 Best & y. 927. 

(who is not). 39 Mich. 47, 594; 33 

Barb. (N. Y.) 390 ; 24 N. Y. 481 ; 81 N. C. 340 ; 
77 Pa. St. 407. 

^ (equivalent to “employ6”). 3 Stewv 

(N.J.) 590. 

(in an indictment applied to a female). 

4 Com. Dig. 606 n. 

(in lien law), 77 Pa. Si. 107 ; 2 Utah 

T, 219. 

(in a statute). 24 N. Y. 482 ; 8 Eiist 

124. 

Laborer or servant, (in a statute). 16- 
Him (N. y.) 186, 188. 

Laborer or workman, (in mechanics’ lien 
law). 84 Pa. St. 168 ; 21 Am. Eep. 189* 

Laborers, (in railroad charter], 5 How. 
(N. Y.) Pr. 454, 

LACE.— A measure of land equal to one- 
pole, This term is widely used in Cornwall 

LACERTA. — In old records, a fathom, 

LACHES .—Negligence or unreason- 
able delay in asserting or enforcing a rightt 
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LATERE. 


In tbe old books the term is chiefly used 
with reference to rights of entry. Thus, 
while the doctrine of descent cast ” was 
in force, if an infant was disseised of land, 
and the disseisor died in possession, the 
infant was not deprived of his right of 
entry, as a person of full age would have 
been, because no laches could be imputed 
to an infant in such a case. Litt. 402, 
726. As to laches of suit, laches of plead- 
ing, &c., see Perkins g 374 et seq. See Disa- 
bhjty; aUo, Intrusion, g 2, as to laches 
by the crown. 

g 2. At the present day, “laches” is 
-generally u^ed to denote unreasonable 
delay in enforcing an eqiutable right. 
Thus, if a person discovers that he has 
been induced by fraud to enter into an in- 
rstrument, and then waits an unnecessary 
time before taking proceedings to set it 
.aside, this laches will disentitle him to 
relief. He is, however, entitled to a rea- 
sonable time for the purpose of making 
rSnquiries, and obtaining advice, <fec. [See 
OErlanger v. New Sombrero Co., 3 App.Cas. 
1218.) Where an equitable right of action 
is analogous to a legal right of action, and 
there is a statute of limitations fixing a 
limit of time for bringing actions at law to 
enforce such claims, a court of equity will, 
by analogy, apply the same limit of time 
to proceedings taken to enforce the equit- 
able right. Peele v. Gurney, L. R. 6 H. L. 
384. 

L ACTA. — A. defect in the weight of money. 

LAOIJNA. — In old records, jt ditch or 
dyke; a furrow for a drain; a blank in writing. 

XjADA. — Saxon: ladian, to purge. 

Purgation, exculpation. There were three 
kinds: (1) That wherein the accused cleared 
himself by his own oath, supported by the oiiiha 
of his consamimentals (compurgators), according 
to the number of which the lada WJis said to be 
either simple or threefold; (2) ordeal; (3) 
corsned.^ Corsned Bread.) Also, a ser- 
vice which oou-sisted in supplying the loi*d with 
beasts of burthen ; or, us defined by Kotpiefort, 
sei-vicc gu^un vamtl dmit d son seigneur, et qni 
eonsistoii d faire guelqim voyages pal* ses b^tes de 
spmne. — Am. I-nst. Mng. 

IjADA. — Saxon: taihian, to convene or as- 
Bemjblc. 

A lath, or inferior court of justice ; also, a 
course of water, or a broad- way. 

IjADB, or tiODEl. — The mouth of a river. 


Laden, (in a statute). 3 How. (U. S.) 151. 

LADEN IN BULK.— Freighted with 
a cargo wdiich is neither in casks, boxes, 
bales, nor cases, but lies loose in the hold, 
being defended from wet or moisture by a 
number of mats and a quantity of dun- 
nage. Cargoes of corn, salt, &c., are usu- 
ally so shipped. — JF/iarton. 

LADING, — See Bill of Ladino. 

LADY*. — The title borne in England by the 
wives of knights, and of all degrees above them, 
except the wives of bishops. See Dame. 

LADY-COURT.— The conit of a lady of 
the manor. 

LADY’S FRIEND.— An officer of .ho 
House of Commons, whose duty it was to take 
care that a liusband, who sued for a divorce, 
made a suitable ])rovision for his div<^rced wife, 
if the House of Lords had not provided for it. — 
JFAarton. 

L^aSSJE MAJBSTATIS.— The crime of 
high treason. Glanv. 1, 1, c. ii, 

LiBSIO ULTRA DIMIDIUM VEL 
BNORMIS. — The injury sustained by one of 
the parties to an onerous coatry(‘t when he had 
been overreached by the other to the extent of 
more than one-half of the value of the subji*('i- 
raatter of the contract, e. <7. when a v(‘U(lor had 
not received half the value of projxu-ty sold, or 
the purchaser had paid more than double valuo- 
Colq. Rom. Civ. Law, § 20D4. 

LuiESIONB FIDEI, SUITS FRO. - 
Suits or actions for breach of faith in civil (*on- 
tractS; which the clergy, in the reign olhSti^jiheu, 
introduced into the spiritual (‘ourlM, were ho 
termed. By means of these suits they t»M>k 
cognizance of many mutters of coutru(*t whii'h 
in strictness belonged to the temporal (^)urlK. It 
is conjectured that the pretense on which they 
founded this claim to uu extended jurisdielitm 
was that, oaths^ and faith Holenmly [>lightetl be- 
ing of a religious nature, the briMudi of them 
belonged more properly to the spiritual than to 
the lay tribunals (1 Koeves Hist. Mng, laiw 74). 
These suits, along with the jurisdiction nssuinoil 
over express and implied or resulliug open 
or secret, contributed to the deveiopunuit of ivr- 
tain branches of the equitublo junsdictiou of the 
Court of Chancery. — JUromti* 

L.^SIWBRP.— 'A thing mirrondcml into 
the hands or power of another; ». thing given 
or delivered.— QIosb, 

ItASlT * — One of a does between sorvlle md 
free. 

LiBTERE JEEUBALEM.-Enuter of* 
fermgs, so called from those words in the hymn 
of the day. They are eke detwmiinftted gwew^ 
gmmalm* 
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LAXD. 


L^THE, or LATHE.— A division or 
jistrict peculiar to tiie county of Kent. — S^el. 
Gloss. 

LAPORDSWIO. — A. betraying of one’s 
lord or master. 

\.<3-A. — Law. — Spel. Gloss* 

7- AIN". — Groods tied to a buoy and sunk 
; also a right which the chief lord of 
the lee had to take goods east on shore by the 
violence of the sea. Bract. 1, 3, c. ii. ; o Co. 
106 b. See Flotsam. 

LAGE-iDATT. — A day of open court; the 
day of the county court. — 'Cotcell. 

LAGE-MAE*. — A juror. — Cowell, 

LAGEIST. — A measure of six sextarii. Fleta 
1, 2, c. viii. 

LAGHSLITB. — A breach of law ; a pun- 
ishment for breaking the law, — Cowell, 

LAGOK.— Lagait 

LAGIT. — Law ; also used to express the ter- 
ritory or disti-ict in which a particular law was 
in force, as DenalcujUy Merma lagu, d*c., which 
znay be looked upon as abbreviated forms of the 
(Jistnet wider JJanish law, Mercian law, c&c., 
without supposing, with Bishop Nicholson^ that 
in these instances the word lagu does not stand 
for law/' but for regio protincicB. See Danel- 

AGE. 

LAHMABT, or LAGBMAHNIJS.— 
An old woid for a lawyer. Domesd. 1. 189. 

LAH-SLIT. — A mulct for offenses commit- 
ted by the Lanes. — Ane. Imt. Eng, 

LAIA. — A roadway in a wood. Mon, Ang. 
t 1, p. 483. 

LAIOXJS. — A layman. One who is^ not 
in holy oi*ders, or not engaged in the ministry 
of religion. 

Laid otrr, (in a statute), 1 Serg. & B. (La.) 
487. I 

LAIHWITE, or LAIBESITE.— A fine 
for adultery or fornication, anciently paid to tlie 
lords of some manors. 4 Inst. 206. 

LAITY. — The people as distinguished 
from the clergy. There i$ no legal division 
of the people into clergy and laity in the 
United States. See Layman. 

LAMBETH DBGKBBS. — Degrees con- 
ferred hy the Archbishop of Csfnterbury. See 
Canterbury, Archbishop op. 

LAMB DTJOK. — A cant term on the stock 
exchange for a person unable to m^et his en- 
gagements. 


* LAMMAS LANDS. — Open, arable and 
! meadow lands in England, which are held by a 
number of owners in .weralty daring a portion 
of the year, and which after the severalty cri/p 
has been removed are commonable not only to 
the owners in severalty but to other classes of 
commoners, e. g. inhabitants of the parish, ten- 
ants and inhabitants of a mancu’, freemen or 
householders of a borough, or the owners or 
occupiers of ancient tenements within the parw'Ii, 
usually termed tofts." (Cooke lucl. 47; Elt, 
Com. 36. See, also, Baylis i\ Tyssen-Amhiirfel, 
6 Ch. D. 500.) They derive their name from 
the former practice of keeping them open fiom 
lammas day (Aug. 1) to lady day next ensuing. 
(Elt. Com.* 36.) The date of opening them is 
now August 12. Stat. 24 Geo. IL c. 23. See 
Common, 7, 18. 

LANOASTBB.— /See Duchy op Lancas- 
ter. 

LANCETI. — Vassals who were obliged to 
work for their lord one day in the week, from 
Michaelmas to autumn, either with fork, spade, 
or flail, at the lord's option. — Spel* Gloss. 

LAND.-- 

g 1. In its technical sense, as a word of 
description in conveyancing, pleading, &c-, 
land ^‘comprehendeth any ground, soile or 
earth whatsoever; as mead owes, pas tar as, 
woods, moores, Tvaters, niarishes, fiirses 
and heath. It legally includoth also all 
castles, houses and other buildings; for 
castles, houses, &c., consist upon twp 
things, viz., land or ground, as the founda- 
tion, and* [the] structure thereupon, so as 
passing the land or ground, the structure 
or building thereupon passeth therewith. 
Also . . . -waters . , . are not by that 
name demaiidable in a prsccipe (i. e. an 
action for 'the recovery of land) ; L^^^the 
land whereupon the water flovveth or 
standeth is demandable; as for example, 
vigiinti acras terrse aqua coppertas (twenty 
acres of land covered with water)* And 
lastly the earth hath in law a great extent 
upwards, not only of wter, as hath been 
said, but of ayre fair] and all other things 
even up to heaven, for cnjus e$t sohm ejus 
€st usque ad ooslum” Co.’Litt. 4a; 2 Bl, 
Com- 18 ; Dart Vend. 89. 

I 2. Land is divisible both horizontally 
(see Close) and vertically. Therefore, one 
man may be entitled to the surface of 
land, and another to the minerals under it 
(see Easement, g 1) ; or one man may ha’W 
a fee-simple in one story of a bouse,^ while 
the rest may belong to another. 

1 


^In Hargrave's edition “and” is wrongly printed 
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I 3. Land is a tenement and a heredita- 
ment, and, therefore, belongs to the class 
of real property. See Hereditament; 
Eeal Property ; Texemext. 

I 4. Bigbtfe in respect of land are of two 
kinds — flj rights of ownership, although 
theoretic.ilIy hind is not the subject of 
ownership according to English law [see 
Espate. § 2; Tekdre); and (2), rights in 
alleno solo, which include easements and 
prolits {q. v) 

i 5. In the old books, and in fines and 
the like, “the word Mand’ strictly doth 
signify nothing but arable land,” (Shep. 
Touch. 92; Co. Litt. 19 b ;) the reason given 
being that arable land was considered more 
beneficial to the country than pasture. 2 
Inst. 86. See EjEcrMENT ; Landlord and 
Tenant; Possession; Seisin; Vendors 

AND PlRGHASERS. 

Land, (defined!. 58 Cal. 373; 5 Conn. 517 ; 
9 Id. S77 ; 5 Day (Conn.) 467 ; 28 Barb. (N, Y.) 
336; 2B1. Com. IS; 1 Chit.- Gen. Pr. 179. 

(includes what), 120 Mjiks. 1o7 ; 45 N. 

H. 313 ; 3 C. E. Gr. (N J,) 94 ; 28 Baib f N Y.) 
336: 1 Den. (N. Y.) ooO; 2 Hill (K. Y.) 842; 
1 N. Y. 564, 569; 36 Ohio St. 276, 281; 4 
Watts \Pa.) 109; 4 Bing. 90; 8 Dowl. & Ry. 
549 ; 1 Dyer 47 a ; 2 Chit. Gen Pr. 50 app. 

* (when includes fishery). Wilberf, 

Stat. L. 130. 

(when does not include tithes). Wil- 
berf. Stat L. 298. 

(what is acquired with). 2 Crorap. & 

J. 126. 

— (sale of, does not pass growing grain). 

X Pa. 471. 

(can not be appendant to other land) . 

1 Com, Dig. 652. 

(can not be appurtenant to a messuage). 

4 Yeates (Pa.) 146. 

(in a deed). 2 Johns. (N, Y.) 440 ; 1 

N. Y. 564, 669. 

( in a lease). 3 Doug. 70 ; Plowd. 170 ; 

Com, L. & T. 75. 

(in a mortgage). 1 Leigh (Va.) 297. 

(in mechanics^ lien act). 48 111. 481. 

(in road act). 2 Ztib. (N, J.) 293. 

(in a statute). 14 Bush (Ky.) 1: 2 

HiU (N. Y.) 342 ; 7 Heisk. (Tenn.) 65, 82; L. 
It 8 Q B 7 

(in a will). 2 Mass. 68; 1 Sax. (N. 

J.) 4; 5 Den. (N. Y.) 321; 8 Serg. & R. (Pa.) 
289 ; 3 Atk. 460 ; 3 P. Wms. 65 ; 1 Myl. & K. 
671 ; 1 W. Bl. 255. 

Land, all, (in a deed). 1 H. Bl. 25. 

Land and estate, ( in a will ) . 2 P. Wras. 524, 
Land and real estate, (in a statute), 12 
Vr. (N. J.) 345. 

L AISTD CERTIPIOATB.— TTpon the reg- 
fetration of fi-eehold land under the EngliSi 


Land Transfer Act, 1875, a certificate is given to 
the registered proprietor; and similarly upon 
every transfer of registered land. This registra- 
tion supei’sedes the necessity of any further 
registration in the register counties. See ante p. 
186, n. (9;. 

Land coveked with water, (in tax act). 
L. R. 6 Q. B. 669 

Land, estate in, (equity of redemption is). 
1 Atk. 605. 

Land in a town, (in land clauses act). L. 
R. 3 Ch. 377. 

Land, interest in, (in statute of frauds). 1 
Den. (N. Y.) 550. 

Land office, (what is the). 1 Serg. & R. 
(Pa.) 634. 

Land or real estate, (in a will). South. 
(K J.) 278. 

Land, real estate and real property, 
(in 1 Rev. Stat. 388, g 3). 39 N. Y. 81. 

LAND K.EBVB. — A person whose busi- 
ness it is to overlook ceitain parts of a farm or 
estate in England ; to attend not only to the 
woods and hedge timber, but also to the state of 
the fences, gates, buildings, private roads, drift- 
ways and water-coiu'ses ; and likewise to the 
stocking of commons, and encroachments of 
every kind, as well as to pi event or detect waste 
and spoil in general, wliether by the tenants or 
others, and to report the biimo to the manager 
or land-steward. — Enojd. Loud. 

LAND REG-ISTRIES.— 

? 1. These registries for oflicially recording 
the title to, dealings with and charges on land ^ 
are managed in England on two principles, 
namely, as registries of title luitl registries of 
assurances. 

§ 2. A registry of title is an authentic 
and self-explanatory record of tlie slate of tlie 
title to the land registcrcil on it; that is to say, 
a piece of land appears on the register as be- 
longing to A. B., and if it is subject to a mort- 
gage or charge in tavor of C. D , that also would 
appear. 

g 3. A registi*y of assurances or 
deeds, on the other hand, merely <‘ou(ainH a 
statement of the existence of doemueiUs or US’- 
surances afTeeting the title to the land, by giving 
either a transcript or an epitome of ea<di <Io(*u- 
ment, (see Memorial,) leaving the persons 
concerned to di'aw their own conclusions as to 
tlie effect of those documents on the title to the 
land. 

As regards the district over which they ex- 
tend, registries are of two kinds, general and 
local — 

? 4. Q-eneral. — A general land registry for 
England and Wales was CHtahlisbod by the Hint. 
25 and 26 Viet, c. 53 (“Lord Wostbury^s Aot^O, 
but owing to the fact that it imixined on persons 
desirous of malcing use of it the no(*OHHity of 
showing a marketable title to, and dcliiiing the 
boundaries of, the land to be registered, (lioth 
expensive and tedious, and in many ensos irn pos- 
sible, px-ocesses,) the act was practically a failure^ 


*As to the theory of registration genei^lly, see Mark. El. L., g 478* 
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( Report of Land Transfer CJommissioners, 1869, 
cited in Char. E. P. Stat. 116.) and is no longer 
ill operation, except as to land already registered 
under it. LandTransfer Act, 1875, 3 125; Dart 
Vend. 1142. 

? 5. The present act regulating the general 
registration of land is the Land Transfer Act, 
1875, which created an office of land registry in 
London, consisting of a registrar, assistant regis- 
trars, i&c., and, supplemented by the general 
rules made under it, provides (1) for the volun- 
tary regiat ration in sis manners of existing titles 
to freehold land, and also leasehold land held on 
terms of a certain length (but not copyholds or 
customary freeholds) ; also, of incorporeal here- 
ditaments of freehold tenure, mines, fee-farm 
grants, <&c. ; (2) for the transfer of registered 
land {see Tjrai^spee) ; (3) for the creation and 
transfer of charges on registered land (see 
Chabge, 6) ; (4) for the registration of titles, 
rights and interests to or in registered land 
acquired in consequence of the death, marriage, 
bankruptcy, &c., of a registered proprietor; (5j 
for the registration of notices as to the existence 
of leases and estates in dower or by the curtesy, 
and (6) for the protection of rights arising from 
unregistered deahngs with registered land. (See 
Caution; Eestriction.) The act is not be- 
lieved to have been put in force to any great 
extent. 

§ 6. Local land registries are for the registra- 
tion of land witliin defined districts. By the 
Land Transfer Act, 1875, power is given to the 
lord chancellor to create district registries for 
tlie registration (under the act) of land within 
define^l districts, (^ 118.) No such district 
registries have yet been created, (Char. E. P. 
Acts, 284,) but local land registries, on the prin- 
ciple of registration of assurances, (supra, | 3,) 
exist in Mickllesex, in each of the three ridings 
of Yorksiure, and in the Bedford Level. As 
soon ns land in any of these districts is registered 
in tlie general Land Registry, it becomes ex- 
empt from the jurisdiction of tlxe local registiy. 
Land Transfer Act, 1875, J 127. 

LAND BBVBNUBS OP THE 
O B O W N . — The greatest part of these have 
been irom time to time granted by successive 
sovereigns to lords of manors and others, who 
now, fur the most part, hold the prei'ogative 
rights of estrays; waifs, as their own abso- 
lute pi'operty. These grants have greatly im- 
poverished the patrimony of the crown. An 
act was passed in the reign of Queen Anne, 
whereby it was declared that all future grants 
or leases by the Crown for any longer term than 
thirl y-one years, or three lives, sJiould be void. 
(1 Anne vStat. 1 c. 7, amended and continued by 
the 31 Ceo. III. c. 75.) At the commencement 
of the reign of George JII. the hereditary rev- 
enues of the crown, arising from renewals, 
fines, unclaimed estrays, escheats fi’om manors 
held in capiie, and such like, being very uncer- 
tain, with all other hereditary revenues, were 
given up by the king to the aggregate funds ; 
and in lieu thereof, he received £800,000 a year 
jfor the maintenaneo of his civil list. (1 Geo. 
IIL c. 1.) By subsequent acts (34 Geo. IILc. 
57; 48 Geo. IIL c. 73; 52 Geo. IIL c. 161,) 
those hereditary revenues were put under the 


manageiaent of commissioners, styled “ Commis- 
sioners of His Majesty’s "Woods, Forests, and 
Land Revenues.” This axTangement was con- 
firmed by 1 Geo- IV. c. 1. (See 14 and 15 Tick 
c. 42, and 29 and 30 Viet. c. 62.) By 1 Viet. c. 
2, the amount granted for the support of tlie 
queen’s household, and of the honor and dignity 
of the crowm, &e., is £385,000. See Civil List. 
As to crown lands, see Demesne. 

LAND STEWARD. — A pereon who 
overlooks or has the management of a larin or 
estate. 

LAND TAX.— 

§ 1. A tax payable annually, in England, in 
resi^ect of the beneficial ownership of laud. If 
land subject to the tax is in lease, the tenant is 
primarily liable to pay the \vhole tax, but he is 
entitled Cnnless he has expie&sly agreed to pay 
it himself ) to deduct from the rent so much of 
the tax as the landlord ought to bear in lespect 
of the rent, so that if the rent is a rack-rent the 
landlord bears the whole tax. See Ward r. 
Const, 10 Barn. & C. 635, and other cases cited 
2 Steph. Com. 559 oi. (g), 

I 2. Assessment. — The tax was originally 
levied annually at so much in the pound, but was 
aiterwards imposed in fixed amounts on the 
various counties, boroughs, cities, towns and 
liberties in England* and these amounts were 
distributed or assessed at so much in the pound 
on the lands, tenements, and hereditaments in 
each county, borough, &c., by commissioners 
appointed for the purpose, Stat. 38 Geo. III. c. 5. 

I 3. Redeemable.— By Stat. 38 Geo. III. 
c. 60, the land tax was made redeemable. In 
ordinary cases the redemption is efiected by the 
tmnsfei* to the national debt comtnissioners of so 
much consols or reduced three per cent, annuities 
as will yield a dividend exceeding the amount 
of the tax by one-tenth part of it. Stats. 42 
Geo. HI. 0 , 116, I 22 et seq. ; 1 and 2 Viet. c. 58 ; 
24 and 25 Viet. c. 91. 

LAND TENANT (commonly called ferre 
tenant ). — He who actually possesses tlie land. 

LAND TRANSFER ACT.— Nea Land 
Eegistmes, J 5. 

LAND WAITER. — An officer of the cus- 
tom-house, whose duty is, upon landing any 
merchandise, to examine, taste, w'eigh, or meas- 
ure it, and to take an account thereof. In some 
ports they also execute the office of a coast-waitci*. 
They are likewise occasionally styled searchers, 
and are to attend and join with the patent 
searcher in the execution of all cockets for the 
shipping of goods to be exported to foreign parts ; 
and in cases where drawbacks on bounties are to i 
be paid to the merchant on the exportation of 
any goods, they, as well as the patent searchers, 
are to certify the shipping thereof on the deben- 
tures,— j&Vicyck Lond. 

LANDA. — ^An open field; a field cleared 
from wood. — Blount; CkmeU. 

• XiANDAG-BNDB, LANDHLAFORD. 
or LANDRIOA. — Aproprietor of land; lord 
of the soiL — Am. Inst JSng, 
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LANDBOO.— The deed or charter by wbieb 
lands were held. — Spel. Gbas. 

LANDOHBAP,— A fine paid in some 
places on the alienation of lands . — CowelL 

BANDS A.— A ditch, in marshy lands, to 
caiTj water into the sea , — Du Gauge. 

LA-XPED, (in a statute). 8 Cranch (U. S.) 
110; L. B. 4Ex. 2t50. ^ ^ 

Lanped estate, (what constitutes). 10 La. 
Ann. 676. 

(in a will). 12 Wend. (N. Y.) 602 ; 2 

McCord (S. C.) Ch. 264. 

Lanped property, (in a will). Adams (N. 
ILl 103; 4 Wheel, Am. C. L, 385. 

Laxpep sapely, (in an insurance policy). 6 
Mass. 204. 

Lanped securities, (included in “real se- 
em ities^’j. 3 Atk. SOS. 

LANDEFB-ICDS.— A landlord ; a lord of 
the soil. 

LANDEOANDMAN.— An inferior ten- 
ant of a jnanor . — SpeL Gbss. 

LANBG-ABBIi. — A tax or rent ^ issuing 
out of land. Spelinan says, it was originally a 
penny for every house. This landgabeL or land- 
gavel", in the legister of Domesday, was a quit- 
rent for the site of a house, or the land whereon 
it stood, the same a& what we now call ground- 
rent. — Wharton. 

LANDQ-BAVB,— A name formerly given 
to those who executed justice on behalf of the 
< rernian emperoi^ with regard to the internal 
j-Mdicy of the country. It was applied, by way 
of eminence, to those sovereign princes of the 
empire who possess by inheritance certain estates 
csilied “ land-gravaiesj” of which they received 
investiture from the emperor . — JEJncycL Lend. 

LANDIMBBS. — Measures of land. — 
CowelL 

Lantdixg, (defined). 74 Pa. St. 373. 

I^NPiXG PEACE, (what is). 1 Greenl. (Me.) 
Ill ; 2 Pick. (Miiss.) 44. 

(in a statute). 20 Wend. (N. Y.) 131. 

LANDIBBOTA. — Rights which charged 
the land whoever possessed it See Trinoda 
Necessitas. 

LANDLOCKED. — An expression 
sometimes applied to a piece of land be- 
longing to one person and surrounded by 
land belonging to other persons, so that it 
cannot be approached except over their 
land. Corporation of London v. Riggs, 13 
Ch. D. 798. See Easement, ^7 ei seq. 

LANDLORD. — ^Be of whom lands or 
tenements are holden, who has a right to 
distrain for rent in arrear, &c. Co. Litt. 
57. Distress ; Notice to Quit; Rekt. 


Lanplord, (who is). 39 N. Y. 147, 151^^ 

(in ejectment case). 3 Gilm. (X 

621. 

LANDLORD AND TENANT.— 
g 1. The relation of landlord and tenant 
is created by one person (the landlord) 
allowing another (tlie tenant) to occupy 
the landlord’s house or land for a consid- 
eration termed “rent,” recoverable in 
England, and a few of the States, by dis- 
tress, and 61*556 where by action the same 
as any other debt. Woodf. Land. & T. Ixvi. 

J 2. In the absence of express agree- 
ment, the landlord impliedly contracts 
with the tenant to give him possession and 
guarantee him against eviction by any 
person having a title paramount to that 
of the landlord. On the other hand the 
tenant impliedly contracts with the land- 
lord to pay the rent, not to commit waste, 
and to give up possession at the end of the 
tenancy. (Woodf. Land. <fe T. Ixviii. 
also, Fawc. Land. & T. ; Sm. Land, cfe T. ; 
Chit. Cont. 286 et seq.; Wats. Comp. Eq. 
474.) Usually, however, the tenancy is 
regulated by the terms of a document 
called a “lease” [q. v.) See Distress; 
Fixtures; Notice to Quit; Rent; Sum- 
mary Proceedings ; Term, 

LANDMAN. — A terre-tenant. — Ooweli 

LAND-MARK. — An object or monu- 
ment (//. V.) fixing the boundary of au 
estate or piece of property. 

Land-poor, (defined). 46 Mich. 3S)7, 

Lands, (synonymous with “ estate ”). 5 Jinxt 
(Tenii.) 640. 

(in New York revised statutes). 82 

N. Y. 459. 

(in lands clauses act). L. It. C Q. B. 

422. 

(in a statute). 6 Barn. 0. 720 ; 3 

Co. 8a; 1 2 East 337, 338. 

— (in a will). 17 Barb. (N. Y.) 25, 86 ; 

10 Paige (N. Y.) 140: 1 AUc. 660; 4 Ikru. cHs 
Ad. 771 ; 9 East 461 ; Ilob. 2, 4 n. ; L. Jt. 9 Ch. 
174; 2 Ld. Eayiu. 834; 3 P. Wms. 20; T. 
R^m. 97, 

Lands, all, (in a statute), 3 Pa, 107, 

Lands, ale nis, not devihet), (in a 

will). 2 Vern. 461. 

Lands, alz, his other, (in a will), Cro. 
Eliz. 476. 

Lands, ali, my, (in a will), 8 Cranch (IT, 
8.) 131; 6 East 628; 1 Eq. Abr. 2U : Oilb. 137: 
Moo. 369, 873; 3 P. Wms. 822; 8 T. R. 502? i 
Vern. 3; 4 Com. D%. 154 
Lands and mansxoJSt house, (in a will), 17 
B, Mon. (Ky.) 73. ' ' 
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LAin)s AXD TENEMENTS, (includes what). 11 
Mod. 104. ^ 

(in a deed). 1 Yeates (Pa.) 429 n. 

Lands and tenements, all my, (in a will). 
4 Wheel. Am. C. L. 383. 

Lands and tenements, all aot, w^herever 
situated, (in a grant). 10 Paige (N. Y.) 140. 

Lands and tenements of the debtor, (in 
I 421 of the Code). 81 Ohio St. 175. 

LANDS CLAUSES CONSOLIDA- 
TION ACT, 1845.--This is the Stat. 8 and 
9 Viet. c. 18, and is in general incorporated (or 
some specified portions thereof ) are incorjjorated 
in every act (called “special act”), passed to 
authorize some undertaking of a public char^ 
acter, and for the efiectuating of whose objects 
lands must be acquired. The act provides for 
the purchase of lands by agreement between the 
promoters of the undertaking and the owners of 
tJie lands required to be taken ; and also for the 
acquisition of the necessary lands by means other 
than agreement, in which latter case the amount 
of the compensation for the lands taken is to be 
settled either by the verdict of a jury or by arbi- 
tration. In the case of persons under disabil- 
ity or absent from^ the Idngdom, valuation is 
the mode of ascertaining their proportion of the 
purchase or compensation money. Usually the 
costs are borne by the promoters. The act pro- 
vides forms of conveyance to the promoters, and 
tlie execution of such conveyances has the effect 
of vesting in the promoters the fee-simple of the 
lauds purporting to be thereby conveyed, free of 
all terms of years, and of all tails, and other 
qualifications whatsoever; but conveyances of 
copyhold lands must (like other donveyances of 
such lands) be enrolled on the court rolls, and 
must be thereafter enfranchised. The promotel's 
may also redeem mortgages on the lands pur- 
chased or taken, and may procure the release of 
rent charges and the siuTender of leases, ujion 
such terms as they can agi'ce upon, or (failing 
agreement) as can be settled by the verdict of a 
jury, or by arbitration in the usual way. Super- 
fluous lands may be sold by the promotel’s, the 
original owner thereof having the option of 
repurchase, and after him the nearest adjoining 
owners, unless the land is situate within a towui, 
or is building land, or land built upon. — Brorni. 

Lands in possession, freehold, (in arti- 
cles of marriage settlement). Cas. t. Talb. 80. 

Lands lying near canal, (in poor rate 
law). L, li, C Q. B. 173. 

Lands of a like quality, (in canal com- 
pany's special act), 8 Q. B. D. 7A 

LANDS, TENEMENTS AND 
HEREDITAMENTS. -The tech- 
nical and most comprehensive description 
of real property, as goods and chattels” 
is of personalty, Wms. Real Prop. 5. See 
Hereditament; Land; Tenement. 

Lands, tenements and hereditaments, 

(in tax act). Wilberf. Stat. L. 180. 

(in a will). 8 Bro. Oh, 99; 2 Yem. 

659, 680, 626, 687. 


Lands, tenements and hereditaments, 
(copyholds are included under). Cro. Gar. 42. 

(does not comprehend an equitable 

estate). 3 Hayw. (N. C.) 61. 

Lands used for building purposes, (in 
land clauses act). L. R. 3 Ch 377. 

Lanes, (in a statute). 12 Allen (Mass.) 77. 

LANGEMAN. — A lord of a manor. 1 
Inst. 5. 

LANGEOLUM. — An undergarment made 
of wool, formerly worn by the monks, which 
reached to their knees. Mon. Angl. 419. 

LANGUIDUS.— Sick; in ill health. A 
return made by a sheriff to a writ, when the 
removal of a person in his custody would endan- 
ger his life. 

Languishing, (in return to haheas corpm). 
2 Tyler (Vt.) 269. 

Languishing, did liye, (in an indictment). 
Add. (Pa.) 173. 

LANIS DE ORESOENTIA WAL- 
LI.aS TRADUCENDIS ABSQUE OUS- 
TUMA, <Sz;o. — An ancient writ that lay to the 
customer of a port to permit one to pass wool 
without paying custom, he having paid it before 
in Wales. — Beg, Orig, 279. 

LANO NIGER. — A sort of base coin, 
formerly current in England. — Cowell, 

L APID ATION. — The act of stoning a per- 
son to death. 

LAPIS MARMORIUS.— A marble stone 
about twelve feet long and three feet broad, placed 
at the upper end of Westminster hall, where was 
likewise a marble chair erected on the middle 
thereof, in which the English sovereigns an- 
ciently sat at their coronation dinner, and at 
other times the lord chancellor. 

LAPSE.— 

1 1. Devise, or legacy. — As a general 
rule, when a person to whom property has 
been devised or bequeathed dies before the 
testator, the devise or bequest fails or 
lapses, and the property goes as if the gift 
had not been made; consequently, if a 
testator bequeaths $100 to A., (or to A., 
'‘his executors or administrators,”) and 
the residue of his property to B., then, if 
A. dies during the Hfe-tirne of the testator, 
the legacy lapses and falls into the residue, 
i, e, it goes to B. on the testator death. 
(Wms, Ex. 1118 ; Wats. Comp. Eq. 1196 ) 
There are, however, some exceptions to 
the rule. Thus, if property is given to 
several persons as joint tenants, on the 
death of one daring the life-time of the 
testator the whole goes to the survivors. 
Avd if land is given to a person in tail who 
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dies before the testator, leaving issue capa- 
ble of taking under the entail, the land 
goes as if the devisee had died immedi- 
ately after the testator. (Stat. 1 Yict. c. 
26, i 32.) And if a testator bequeaths (or 
devises) propeity to a child or other de- 
scendant of himself, and the legatee dies 
leaving issue, who survive the testator, the 
legacy (or devise] does not lapse, but takes 
effect as if the legatee had died immedi- 
ately after the testator. Id. ? 33. 

g 2. Benefice. — In ecclesiastical law, a lapse 
occurs when a benefice becomes void and the 
patron neglects to present within six months 
after the avoidance. In such a case the patron- 
age devolves from the patron to the bishop, and 
on his neglect to the metropolitan, and on his 
neglect to die croivn. Phillim. Ecc. L. 487. 

g 3. In criminal proceedings, ‘‘lapse” 
is used, in England, in the same sense as 
“ abate ” in ordinary procedure, i. e. to signify 
that the proceedings came to an end by the 
death of one of the parties, or some other event. 
The death of the complainant or prosecutor does 
not cauise a lapse. Eeg. v. Truelove, 5 Q. B. D. 
336. 

LAPSE PATENT.-— A patent issued 
to petitioner for land. A patent for which 
land to another party has lapsed through 
neglect of patentee. The lapse patent re- 
lates to date of original patent, and makes 
void all mesne conveyances. (1 Wash. 
(Va.) 39, 40.)— -Bottui'er. 

LAPSED DEVISE.— Lapse, ? 1. 

LAPSED LSaACY.— Lapse, 2 1. 

LARCENY . — N o RM A.N-FRENCH : laTcyn, 

(Britt. 22a); Latin: latTocinum. 

1 1. The wrongful or fraudulent taking 
and carrying away, 'without color of right, 
of the personal goods of another from any 
place, with a felonious intent to convert 
them to his (the taker’s) own use, and 
make them his own property, without the 
consent of the owner. (2 Russ. Cr. 123.) 
This is sometimes called “ simple larceny,” 
to distinguish it from larceny in a dwell- 
ing-house, larceny from the person, [see 
Bobbeky,) larceny of horses, cattle, &c., 
and other varieties of larceny, which are 
subject to special punishments. Simple 
larceny is punishable by imprisonment 
under the statutes of the several States, 
and in England with penal servitude for 
three years, or imprisonment for two 
years with or without hard labor, solitary 
confinement and whipping. Stat. 24 and 


25 Viet. c. 96, -passim; Greaves Grim. Acts 
98 etseq. As to summary convictions for 
larceny, see Stone Just. 350, 360. 

I 2. In some jurisdictions, larceny is dis- 
tinguished as grand or petty, according as 
the value of the property does or does not 
exceed a stated sum. This was abolished 
in England, by Stat. 24 and 25 Vict. c. 96, 
§ 2. 4 Steph. Com. 119. See Animals, g 2; 
Embezzlement ; Grand Larceny. 

Larceny, (defined). 8 Port. (Ala.) 463; 22 
Conn. 156 ; 23 Ind. 21 ; 7 Gray (Mass.) 43 ; 6 
Coldw. (Tenn.) 524. 

(what constitutes). 5 Crunch ( U. S.) 

C. C. 493 ; 1 McAll. (U. S.) 196 ; 24 Cal. 14 ; 28 
Id. 380; 26 Ind. 101 ; 57 Id. 341 ; 46 Iowa 116; 

I Hun N. Y.) 19; 12 Hun (N. Y.) 127 ; 53 N. 
Y. Ill ; 67 Id. 322; 3 Thomp. A C. (N. Y.) 82; 
3 Park. (N. Y.) Cr. 579 ; 2 Brewst. (Pa.) 570 ; 
37 Tex. 337; 10 Wash. L. Kep. 117. 

(what is not). 8 Port. (Ala.) 461 ; 57 

Ind. 102; 9 Nev. 48 ; 3 Park. (N. Y ) Cr. 579 ; 
36 Tex. 375; 38 Id. 643; 14 Cent. L. J. 193; 

II N. W. Rep. 184; 13 Rep. 391 ; 2 Car. & K. 
942 ; 1 Den. C. C. 370. 

(what is not a charge of). 1 Stew. 

(N. J.) 141. 

Larceny, simple, (in Comp. L. ^ 5765). 10 
Mich. 143. 

LARDARIITS REGIS.— The king’s lar- 
derer, or clerk of the kitchen . — CowdL 

LARDING MONEY. — In the manor of 
Bradford, in Wilts, the tenants pay to their lord 
a small yearly rent by this name, which is said 
to be for liberty to feed their hogs with the 
masts of the lord’s wood, the fat of a hog being 
called “lard.” Or it may be a commutation for 
some customary service of carrying salt or meat 
to the lord’s larder. — Wharton, 

Large letters, (in a statute), 3 Pick. 
(Mass.) 342. 

Large without a keeper, at, (in revised 
statutes, ch, 23, ^ 2). 63 Mo. 468. 

Larger pox^tion of the twelve months, 
(explained). 12 B. I. 339. 

LARONS. — Thieves. 

Lascivious carriage, (defined). 5 Day 
(Conn.) 81. 

LASHITB, or LASIfLITE. — A kind 
of forfeiture during the government of iho Daxies 
in England. — JSneyd, Lond, 

LAST. — A burden ; a weight or measure of 
fish, corn, wool, leatiier, pitch, <&o, 

LAST COURT.— A court held by the 
twenty-four jurats in the max*shos of Kent, and 
summoned by the bailifis, whereby orders are 
made to lay and levy taxes, impose penalties, 
&c., for the preservation of the said marshes* — 
Micyd. Lend, 
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LAST HBIH. — In English law, he to 
whom lands come when they escheat for want 
of lawful heirs ; i. e. sometimes the lord of whom 
the lands were held; sometimes the csL’own. — 
Cowell, 

Last itiLXESS, (what is). 17 Serg. & R. (Pa.) 
330, 331. ^ ^ ) 

Last i,eo al settlemekt, (ia a statute). 17 
Johns. (N. Y.) 41. 

Last past, (in an indictment). 7 East 389. 

(in an mformatiou). 2 Chit. Gen. Pr. 

162, 163. 

(in a lease). 6 Halst. (N. J.) 102. 

LAST RESORT. — A -court from 
which there is no appeal is called the 
court of last resort. 

Last sickness, (what is). 8 Me. 167. 

(in a statute). 20 Johns, (N. Y.)502, 

614. 

Last will, (defined). Hob. 249. 

LASTAG-B, or LBSTAG-B.— A custom 
exacted in some lairs and markets to carry things 
bought whither one will. But it is more accu- 
rately taken for the ballast or lading of a ship. 
Also, cusLoni paid for wares sold by the last, as 
herrings, pitch, <&c. 

Lata CTilpa dolo sequiparatur : Gross 
negligence is tantamount to fraud. This maxim 
is only another form of tlie English one, Every 
man is taken to intend tliat which ia the natural 
consequence of his actions.” 

LATOPIIKG. — An underground survey. 

Late, (in «ai affidavit, as applied to residence). 
11 East 528 

{ in « n indictment). 3 Car. <& P. 415 n. ; 

Buss. & By. C. C. 415 ; 4 T, R. 541 ; 1 Chit. Or. 
L. 209, 216 ; Stark, Cr. PI. 55. 

(in a will). 12 Ves. 280. ^ 

(construed to mean existing not long 

ago”). 17 Ala. 190. 

Late a resident or this place, (con- 
strued). 7 Cal. 215. 

Late constable, (in state of demand). 1 
Harr. (K J.) 47. 

Late siiekiff, (in a venire faeios), Cro. 
Car. 570. 

(indorsed on the return of a writ). 

Cro. Car. 189. 

Late the husband op, (in an indictment). 
Dyer 46 b. 

Late the pbopebty of, (in a deed). 3 Pa. 
828. 

Lately, (relates backward, bow far). 2 
Show. 294. 

LATENT AMBIGUITY.-&e Am-^ 

BIOUITY. 

Latent akbicwity, (defined). 8 Halst. (K 
X) 72; 1 Id, 309. 

(what is not). 10 Ohio St. 534. 

Latent deed, (defined). 2 Halst (N. X) 

175. 


LATER A. — Sidesmen; companions; assist- 
ants. 

Lateral motion, (in description of a patent) 

3 McLean (U. S.) 432, 443. 

^ LATBRARB. — To lie sideways, in opposi- 
tion to lying endways, used in descriptions of 
lands. 

LATHE. — A division or district of a county, 
consisting of three or four hundreds. They 
only occur in Kent under this name; but they 
also occur in Sussex under the name of rapes. 
1 Steph. Com. 127. See County ; Hundred, 

LATHREBVB, LBBGREEVE, or 
TRITHIN-GBEVS.—An officer under the 
Saxon government, who had authority over a 
lathe. — Cowell, 

LATIEUNDIUM.— In the civil law, great 
or large possessions; a great or large field; a 
common. (Ainsw.) A great estate made up of 
smaller ones {J\Lnduj&\ 'which began to be com- 
mon in the latter times of the empire. (Schmidt 
Civ. Law, Introd. p. 17.) — 

LATIPXJNBIJS. — An owner of a large 
estate made up of smaller ones. — J)u Cange, 

LATIMER. — An interpreter, according to 
Coke. (2 Inst. 615.) It is suggested that it 
should be latiner, because he who understood 
Latin might be a good interpreter. Camden 
makes it signify a Frenchman or interpreter.— 
Wliarton, 

LATIH. — The language of the ancient Bo- 
mans. There are three sorts of law Latin : (1) 

Good Latin, allowed by the grammarians and 
lawyers. (2) False or incongruous Latin, which, 
in times past would abate original writs ; though 
it would not make void any judicial writ, declara- 
tion, or plea, <fec. (3) Words of art, known only 
to the sages of the law, and not to grammarians, 
called '' lawyers^ Latin.” (1 Lit. Abr. 14fi.) But 
proceed ings are now written in English. (4 Geo. 
II. c. 26. ) — W harton, 

LATIN ABUTS. — ^An interpreter of Latin. 

L ATINI JUNIANI. — In the Roman law, 
a class of freetlmen {libertini) intermediate be- 
tween the two other classes of freedmen called 
respectively Gms Bomani ” and ‘BediticiiJ* 
Slaves under thirty years of age at the date of 
their manumission, or manumitted otherwise 
than by vindieta, census, or testamenium, or not 
the quiritary property of their maiiumissors at 
tlie time of manumission, were called ^^Latini” 
By reason of one or other of these three defects, 
they remained slaves by strict law even after 
their nianumisHion, but were protected in their 
liberties first by equity, and eventually by the 
Less Jmia Norbma, A, D. 19, from which law 
they took the name of Jmiuni in addition to 
that of Latini, — Brown 

LATITAT- — ^He lies hid. A writ, whereby 
all persons were originally summoned to "answer 
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in per&onal actions in the Queen’s Bench ; so 
called beciui'sc it is buppohcJ by the writ that the 
defendant hirka and lies hid, and cannot be found 
in the county of ^Middlesex (in which the court 
is holdem to he taken by bill, but has gone into 
some other county, to the sherifF of which this 
writ was directed to apprehend him tliere. {F. 
F. i?. 78; Tonnes de la Let/; 2 Bl. Com. SSd.J 
Abolisiied by the 2 Will. IV. c. 39. 

L ATOR. — A bearer ; a messenger. 

IiATRO. — A thief ; a robber. 

LATROCINATION.— The act of rob- 
bing; a depredation. 

LATROOINITJM. — The prerogative of 
adjudging and executing thieves ; also, larceny, 
theft ; a thing stolen. 

LATROCINY.— Larceny. 

IiATTBR-MATH. — ^A second . mowing ; 
the after-math (g. ^’.) 

Latter part op the month, (means what). 
4 Ind. 4S8: 

LAUD ARE. — To advise or persuade; to 
arbitrate. 

LAUDATIO. — ^Testimony delivered in 
court concerning an accused person’s good be- 
havior and integrity of life. It resembles the 
practice whicli prevails in our trials, of calling 
persons to speak to a prisoner’s character. The 
least number of the laudatores among the 
Romans was ten. — W barton, 

LAUDATOR. — An arbitrator. 

LAUDEMIUM. — In the Roman law,^ a 
fine payable to the dominus upon any alienation 
of his emphyteusis by the emphyteuta to a pur- 
chaser, such purchaser not being tiie dominus 
himself. It is veiy similar to the fine paid by a 
copyholder to his lord upon an alienation of the 
copyhold tenement. — Brown. 

LAUDUM. — An arbitrament or award. — 
Weds, 

LAUG-HB.— Frank-pledge. 2 Reeves Hist. 
Engl. L. 17. 

LAUNOEGAY.— A kind of oflTensive 
weapon, now disused, and prohibited by 7 Rich. 
II. c. 13. 

LAUND, or LA'WND. — An open field 
without wood. — Blount, 

LAUREATE, or LAURBAT.-“An offi- 
cer of the household )f the English sovereign, 
whose business formerly consisted only in com- 
posing an ode annually, on the sovereign’s birth- 
day, and on the new year; sometimes also, 

*1 Bl. Com. 39. Rightly called by Austin, 
(88) ‘‘the law of God,” to distinguish it from 


tliough rarely, on occasions of any remarkable 
victory. The annual birthdav ode has been dis- 
continued for many yearn. The title is derived 
from the circumstance tliat in classical times, 
and in the middle ages, tlie most distinguished 
poets were solemnly crowned with laurel. From, 
this the practice found its way into English. 
univei*sitie.s ; and it is for that reason that iSel- 
den, in liis Tdks of Honor, speaks of the laurel 
crown as an ensign of the degree of mastership 
in poetry. A lelic of tlie old university practice 
of crowning distinguished students of poetry 
exists in the term “ Laureation,” wliich is still 
used at one of the Scotch universities (St. 
Andre\v’s) to signify the taking of the degree 
of Master of Arte. — Wharton. 

LAURELS. — Pieces of gold, coined in 
lC19,-with the king’s head laureated. Hence 
the name. 

LAVATORIUM. — A laundry or place to 
wash in ; a place in the porch or entrance of 
cathedral churches, where the priest and otlier 
officiating ministers were obliged to wash their 
hands belore they proceeded to divine service. 

LAW . — Ro A NDTN A VI V N : lap ; A no lo- S axon: 
Inpu, Kocman French: lep For as to the 

history and etymologv of the word ‘ law ” f^ee two 
articles bv Charles Sweet in the haw Magazine (Lon- 
don; lor June and July, 1874. 

g 1- This word is used in two principal 
senses, the idea common to both of tlicm 
being uniformity of action. In one sense 
the name “law” is merely the expression 
for a uniformity of action whicli has been 
observed; as when we speak of the laws 
of gravitation, or say that crystals are 
formed according to certain laws ; liere the 
law follows from the uniformity. In the 
other sense, the law produces the uni- 
formity, i, e. the law is a rule of action. 

§ 2. Law of nature. — To this latter 
class belong the law of nature (using that 
term in the sense of rules imposed on man 
by his Maker*) and laws of human origin. 
Human laws, again, are either (1) social 
(such as the so-called laws of honor, 

I morality, tfec.,) or (2) political, the latter 
being divisible into (a) international law, 
and (b) law capable of judicial enfor(*e- 
ment, or law in the technical sonse of the 
word. As to international law, see that 
title. 

Law, as the subject of jurisprudence, ia 
used in three senses. 

? 3. Territorial, or munioipaL— In its 
widest sense, law is an aggn^gato of rules 
enforceable by judicial means in a given 

those natural laws which apply to animals and 
things. 
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country. Thus, we speak of the law of 
England, as opposed to the law of France, 
or the Roman law. This kind of law is 
called ''territorial,” or “municipal*’ law, 
to distinguish it from international law 
(8 Sav. Syst. paBsim), and is of the fol- 
lowing kinds : 

I 4. Judicial precedents — Stat- 
utes — Custom. — With reference to its 
origin, law is derived either from judicial 
precedents, from legislation, or from cus- 
tom. That part of the law which is de- 
rived from judicial precedents is called 
‘'common law/* "equity/* or "admir- 
alty/* "probate,” or "ecclesiastical law/* 
according to the nature of the courts by 
w'hich it was originally enforced. (See the 
respective titles.) That part of the law 
which is derived from legislation is called 
the "statute Jaw.” Many statutes are 
classed under one of the divisions above 
mentioned, because they have merely i 
modified or extended portions of it, while 
others have created altogether new rules. 
That part of the law which is derived from 
custom is sometimes called the "customary 
law,** as to which, see Custom, 

? 5. Written, and unwritten. — The 
ordinary, but not very useful, division of 
law into written and unwritten, rests on 
the same principle. The written law is 
the statute law, the unwritten law is the 
common law {q, -u.) 1 Steph. Com, 40, 
following Blackstone. 

? 6. Public — Constitutional — Ad- 
ministrative.—With reference to its sub- 
ject-matter, law is either public or private. 
Public law is that part of the law which 
deals with the State, either by itself or in 
its relations with individuals, and is called 
(1) "constitutional/* when it regulates the 
relations between the various divisions of 
the sovei'oign power, and (2) " administra- 
tive,** when it regulates the business which 
the State has to do. The most important 
branches of the latter class are (a) the 
criminal law and the law for the preven- 
tion of crimes; (b) the law relating to 
education, public health, the poor, 

(c) ecolesbxstioal Jaw, and (d) the law of 
judicial procedure— courts of law, evi- 
dence, (fee. 

g 7. Private, or civil. — Private or 
o^il law deals with those relations be- 
tween individuals with which the State ia 


not directly concerned, as in the relations 
between husband and wife, parent and 
child, and in the various kinds of prop- 
erty, contracts, torts, trusts, legacies, the 
rights recognized by the rules of admi- 
ralty law, &c. {See Admiralty; Commoit 
Law; Equity.) Even here, however, the 
courts take cognizance, to a certain extent, 
of the indirect effects of private conduct 
on the community in general; they ac- 
cordingly refuse to sanction contracts 
which are immoral, or in restraint of trade 
or marriage, or are otherwise against pub- 
lic policy. See Public Policy. 

? 8. Substantive, and adjective. — 
Law is also divided by the Benthamite 
school into substantive and adjective. 
Substantive law is that part of the law 
which creates rights and obligations, w'hile 
adjective law provides a method of en- 
forcing and protecting them. In other 
words, adjective law is the law of proced- 
Lire. HolL Jur. 61, 238. 

? 9. In a narrower sense, " law ** signifies 
a rule of law, especially one of statutory 
origin; and hence, 

§ 10. In its narrowest sense, '‘law** is 
equivalent to "statute,** as when we speak 
of the poor laws, the corn laws, &o. 

As to the distinction between law and 
fact, see Fact. 

Law, (in a statute), 19 Abb. (K Y.) Pr. 416. 

(when customs become). 1 Boot 

(Conn.) Introduction YII. ; 2 Nott & M. (S. 
C.) 9. 

LAW AGEFTTS.— By the 36 and 37 
Viet, ci 63, the law relating to law tigents (solic- 
itors) practicing in Scotland is amended, and 
new provisions are made in regard to their ad- 
mission. 

LAW ARBITBARY. — Opposed to 
immutable, a law not founded in the nature 
of things, but imposed by the mere will 
of the legislature. ^ 

LAW BURROWS. -In the Scotch law, 
security for peaceable behavior; security to 
keep the peace. Properly, a process for obtain- 
ing such security. — Bell JDiet, 

Law, oommok, (in United States coiistitu- 
tion). 3 Pet. (U. S.) 447. 

(on the subject of interest). 6 Cow. 

(N. Y.) 632. 

— — (in a statute). 8 Pick. (Mass.) 316. 

I LAW COURT OF APPEALS.- 
‘ An appellate tribunal, in South Oaroliim^ 



LAW. 


(732; 


LAW. 


for hearing appeals from the courts of 
law. ^BoiLvier, 

La.w day, fwliat is). 24 Ala. 149; 10 Conn. 
280; 21 N. Y. 343, 345, 365, 367, 

LAW FBBNCH— The Norman-French 
language, introduced into England by William 
the Conqueror, and which, for several centuries, 
was, in an emphatic sense, the language of the 
English lmL\ being tliat in which the proceedings 
of the courts and of parliament were earned on, 
ami in which many of the ancienc statutes, re- 
ports, abridgments and treatises were written and 
printed. 

LAW LATIIT.— Nee Latiit. 

LAW LIST. — An annual English publica- 
tion of a ^it«8t-ofl5cial character, comprising 
various statistics of interest in connection with 
the legal profession. It includes (among other 
information) the following matters: A list of 
judges, queen’s counsel, and sergeants-at-law ; 
the judges of the county courts; bencheis of the 
inns of court ; barristers, in alphabetical order ; 
the names of counsel practicing in the several 
circuits of England and Wales; London attor- 
neys; country attorneys; officers of the courts 
of chancery and common law; the magistrate 
and law officers of the city of London; the 
metropolitan magistrates and police ; recorders ; 
county court officers and circuits; lord lieuten- 
ants and sheriffs; colonial judges and officers; 
public notaries . — Mnzleu <& 

LAW LORDS. — Peers in the British par- 
liament who have held high judicial office, or 
have been distinguisiied in the legal profession. — 
Mozleij cfe ir, 

LAW MARTIAL. — The military 
law. 

LAW MERCHANT.— One of the 
branches of the unwritten or common 
law, consisting of a particular system of 
customs used only among one set of the 
people, which, however different from the 
general rules of the common law, is yet 
engrafted into it, and made a part of it, 
being allowed for the benefit of trade to be 
of the utmost validity in all commercial 
transactions, upon the maxim "^cuilihet in 
sud aHe oredendmi esL” This law of mer- 
chants comprehends the laws relating to 
bills of exchange, mercantile contracts, 
sale, purchase and barter of goods, freight, 
insurance, <fec. S‘ee Custom, J 6. 

Law merchant, (is part of the common law 
of England). 1 JBlackf. (Ind.) 81 ; 1 South, (N. 
J.) 20. 

(court will take notice of). 7 Mass. 

44 . 

(rights of principal and factor are 

governed hy). 4 Rawle (Pa.) 211. 


Law, munxcipad, (defined). 1 Bl. Com. 75; 
1 Kent Com. 447- 

LAW OP ARMS. — The ordinances regu- 
lating proclamations of war, leagues and treaties, 
&c. 

LAW OP CITATIONS.— In the Roman 
law, an Act of Valentinian, passed 426 A. D., 
pro\dding that the writings of only five jurists, 
viz, Papinian, Paul, Gains, Uipian and Mnd- 
estinus, should he quoted as authorities. The 
majority was binding on the judge ; if they were 
equally divided, the opinion of Papinian was to 
prevail, and in such a case if Papinian was 
silent upon the matter, then the judge was fiee 
to follow his own view of the mattei'. — JBrown^ 

LAW OF EVIDENCE.-Ne^ Evi- 
dence. 

LAW OP MARQUE. — Where those 
who are driven to it, take the sliipping and 
goods of that people of whom they have received 
^y^ong, when they can take them within their 
own bounds and precincts, because they cannot 
get ordinary justice. 27 Edw. 111. st. 2, c. 17. 
See Letters of Marque. 

LAW OP NATIONS. — The old- 
fashioned equivalent for “International 
Law,” or, more strictly, “ Public Inter- 
national Law ” (^. v.) (Spe Manning's Law 
of Nations. 2.) It is a literal translation 
of the Latin phrase jns gentium, which, 
however, did not mean the law governing 
the conduct of States in their relations 
with one another, hut those rules of law 
which are common to all civili^.ed nations, 

vooatiirque jus gentium quasi quo jure 
omnes gentes utunturJ^ Just. Last. 1. ii. 

LAW OP NATURB.-N^e Law, | 2 

and note. 

Law of parliament, (in reform act). 2 0* 
P. D. 26, 35. 

LAW OP PLAOB.---ASfie Lex Locx. 

LAW OP THE LAND.— -Due pro- 
cess of law {q. V.) 

Law of the land, (defined). 6 Pa. St. 87; 
1 Kent Com. 600. 

(what constitutes). 37 Me. 165: 6 

Ifeisk. (Tenn.) 186; 2 Yerg, (Tenn.) 270: 10 
Id. 69; 2 Tex. 261. 

(equivalent to “due procesH of law”). 

34 Ala, 216, 236 ; (JO Mo. 604 ; 5 Mich. 251 ; 50 
Miss. 468; 1 N. If. 63; 4 Hill (N. Y.) 146; 6 
Pa. St. 87, 91 ; 73 M, 370 ; 2 Kent Com. 13. 

(does not moan mere acts of the legis- 
lature). 37 Mo. 165, 171 ; 60 Td, r>0i. 

(in Magna Charta). 0 Otto (U. SO 
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op the l.A2^d, Hn constitution of South 
Carolina). 3 Desaus. (S. G.i 47S. 

fin constitution of Tennessee). 2 Yerg. 

(Tenn.) 554. 

LAW OP THE STAPLE. -Law ad- 
ministered in the court of the mayor of tlie 
stable; the law merchant. 4 lust." 235. j&e 

bTAPIiB. 

LA'W P-BPOPTS. — See Beport- 

LAW SPIRITUAL. — The ecclesiastical 
law, or law Christian, Co. Litt. 344. 

LAW SUIT. — An action or litigation. 

LA'W WORTHY. — Being entitled to, or 
having the henelit and protection of the law. 

LA'WRORG-H. — In old Scotch law, a 
pledge for a person’s appearance in court. 

L AWL AY. — A court-leet, or view of frank- 
pledge. 

LAWFUL. — Legal; sanctioned by- 
law ; not contrary to law. 

LAWFUL AGEl. — Majority; usually 
the age of twenty-one years. See Age. 

Lawful authorities, (in a treaty). 8 Pet. 
(U. S.) 436, 449 ; 9 Id 711 ; 10 Id 331. 

Lawful authority, (what is). 10 Johns. 
(N. y.) 265. 

Law'ful authority to convey, (in a cove- 
nant). 2 Bos. & P. 14 n. 

Lawful cau«se, (in a statute), L. R. 1 P. D. 
80. 

Lawful currency of New Jersey, (de- 
fined). South. (N. J.) 682. 

Lawful current money of Pennsylva- 
nia, (construed to mean paper money emitted 
under the authority of congress). 1 Pall. (U. 
S.) 124, 126. 

Lawful ueed, (in an agreement). 5 Mass. 
67. 

Lawful deeu of conveyance, (what is). 
2 Serg. & R. (Pa.) 498, 500. 

Lawful discharge, (what is). 1 Wheat. 
(U. S.) 447j 12/^.370. 

La^vpul for the court, it shall he, 
(equivalent to 'Hhe court may’O. 2 Harr. (N. 
J.) 169. 

Lawful goods, (what are). 1 Johns. (N. 
y.) Cas. 1 ; 2 Id 77, 120. 

Lawful heir, (in a will). 5 Mass. 601. 
Lawful heirs, (in a will)- 2 Bush (Ky.) 
629; 6 Allen (Mass.) 267; 7 Jur, 410; 10 Ch. 
D. 113. 

(equivalent to “heirs of the body” or 

“issue”). 9 Jur. 269. 

(means “heirs of the body”). 2 T. 

B. 720. 

IjAwful impediment, (in a statute). 3 Pall. 
(U, H.) 251, 278. 

Lawful issue, (bastards cannot take as). 10 
B. Mon, (Ky.) 188. 

(aynonymous with “heir”). 8 Edw. 

CN. X) L ' 


Law'ful issue, fnot synonyiiioiis with “law- 
ful heirs of the body”). 10 B. Mon. (Ky.) 193 

fin a deed, when words of purchase). 

21 Tex. 804. 

(in a will), 20 Hun (N. Y.) 70, 71. 

LAWFUL MONEY.— -Money which 
is a legal tender in payment of debts. 

Lawful money, (defined). 25 Cal. 564. 

(in a declaration). 5 Taunt. 22S. 

(in a promissory note). 1 Yeates (Pa.) 

349. 

Law’ful money of North Carolina, 
(defined). 3 Yeates (Pa.) 321. 

Law’ful money of the United States, 
(defined). 1 Hempst. (U. S.) 236. 

Lawful, shall and may be, (not impera- 
tive). lEdw. (lS\y.)S4. 

Lawful trade, (in an insurance policy). 15 
Wend. (N. Y.) 14; 3 T. R 277. 

Lawfully, (in an information). 2 Ld. 
Rayin. 1375. 

• (in pleading). Gould PL 1S3. 

Lawfully begotten, (in a will). 2 Harr. 
& J. (Md.) 69, 372; 5 Id 10; 4 Halst. (N. J.) 
14; 3 Binn. (Pa.) 3S2; 2 Yeates (Pa.) 409; 4 
Wheel. Am. C. L. 401. 

Lawfully divided, (in a will). 1 Duv. 
{Ky.) 9. 

Lawfully possessed, (equivalent to “ peace 
ably possessed ”). 45 Mo. 35. 

Lawfully seised in fee, (in a covenant). 
1 Bay (S. C.) 256, 327. 

Lawfully used aind exercised, (in n 
statute). 9 Co. 24. 

liAWINa OP DOG'S. — The cutting 
several cla^Ys of the forefeet of dogs in the forest, 
to prevent their running at deer. 

LAWLESS COURT. — A tribunal 
held on King^s Plill, at Rochford, in Essex, on 
Wednesday morning next after Michiielmas day, 
yearly, at cock-crotYing ; and he that owed suit 
or service there, and did not appear, forfeited 
double his rent. — Cam, J3riL 

LAWLESS MAN.— An outlaw. 

Laws, (in a treaty). 12 Pet. (IJ. S.) 410. 

LAWS OP OLERON. — A maritime 
code said to have been drawn up by Richard I. 
at the Isle of Oleron, whence their name. They 
are constantly quoted in proceedings before the 
Admiralty Courts, as are also the Rhodian laws, 
Co. Litt 11. ^oe Oleron, 

LAWYER.— A pexsou learned in the 
law, as an attorney, counsel, or solicitor. 

LAY.— Not clerical; regarding or be- 
longing to the people, as distinct from, the 
clergy. 

LAY CORPORATIONS. — Bodies 
politic; they are either (1) civil, erected 
for temporal purposes, or, (2) eleemosy- 
nary, for chaiitabl©^ purposes# 
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LAY BATS, or LAYING DAYS. 
— the law of merchant shipping, the 
days which are allowed by a charter-party 
for loading and unloading the ship. If 
the vessel is detained beyond the period 
allowed, demurrage (g. -u.) becomes pay- 
able. 2 Steph. Com. 141. See Charter- 
Party, 

LAY Lands held in fee of a lay 

lord, as distinguished from those lands which 
belong to the cliurch. 

LAY IMPROPRIATORS.— Lay per- 
sons to whose use ecclesiastioal benefices have 
been annexed. At the diasolation of the monas- 
teries by Stat. 27 Hen. VI 11. c. 28, and 31 Hen. 
VIII. c. 13, the appropriations of the sevenil 
parsonages which belonged to them were given 
to the king. The same liad been done in former 
reigns when the alien priories were dissolved 
and given to the crown. From these two roots 
have sprung all the lay impropriations or secu- 
lar parsonages, tliej having been afterwards 

g ‘anted out from time to time by the crown to 
ymen. S&e Aprropeiatioit. 

LAY I3<rVE3STITOREl OF BISHOPS. 
—Putting a bishop into possession of the tem- 
poralities belonging to his bishopric. 

Lay out, (in a statute). 7 Mete. (Mass). 84. 

(in statute relating to liighways). 19 

Conm 597; 28 Id, 363; 24 Wend. (N, Y.) 491. 

Lay out mon^jy on security, (in a will). 
5 Madd. 368. 

Lay out the road, (meaning of). 11 Ired. 
(N. C.) L, 94. 

LAY PEOPLE.— Jurymen. 

LAYj TO.— To allege, to state, &c., e. g. 
•'Ho inconvenience can arise to the de- 
fendant from either mode of laying the 
assault.'' 2 Bos. & P. 427 ; 6 Mod. 38. 

LATE.— Law. 

Laying of stock, (in mechanics’ lien laws). 
3 Minn. 86; SJd,U, \ 

Laying out, (in a statute). 121 Mass. 382; 
m Id, 289 ; 60 How. (H. Y.) Pr. 293. 

Laying vr, (defined). 10 Barn. 6s C. 714. 

LAYING THE VBNUE.-Stating 
in the margin of a declaration the county 
in which the plaintiff proposes that the 
trial of the action shall take place. See 
Venue. 

LAYMAN. — (1) One of the people, 
and not of the clergy; (2) one who is' not 
of the legal profession. 

LAYSTALL.— A place for dung or soil. 


LAZARET, or LAZARETTO. —Places 
where quarantine is to be performed by persons 
coming from infected countries. To escape from 
them is felony. 6 Geo. IV. c. 78, § 21. 

LA2ZI. — Saxon term for persons of a 
servile condition. 

LE OONGRES.— A species of proof on 
charges of impotency in France, coitus conm 
testihuB, Abolished A. u. 1677. 

L© ley est le plus haut ©nlieritanc© 
cLUe le roy ad, oar per 1© ley ii meeme 
et touts S6S sujets sont rules, et si le 
ley ne fuit, nul roy ne nul enLeritance 
serra (1 J. H. G, 63} : The Uw is the highest 
inheritance that the king possesses; for, by the 
law, both lie and all hia subjects are ruled ; and 
if there were no law', there would be neither 
king nor inheritance. 

LB ROY (or DA REINE) LB VEBT. 
— ^The king (or the queen) wills it. The form 
of the royal assent to public bills in parliament. 

LB ROY (or LA REINE) RBMER- 
CIE SBS LOYAL SUJETS, AO- 
OEPTE LEUR BENEVOLENCE, BT 
AINSI LB VEIJT. — The king (or the queen) 
thanks his (or her) loyal subjects, accepts their 
benevolence, and theretoi’e wills it to be so. Tlie 
form of the royal assent to a bill of supply. 

LB ROY (or LA RBINB) S’ AVIS- 
ERA.— The king (or the queen) will consider 
of it The form of words used to express a de- 
nial of the royal assent, 

LB ROI (or LA REINE) VEUT EN 
DELIBBRER. — The king will deliberale on 
it. The formula which was used when the king 
intended to veto an act of the legislative aissem- 
bly. 

L© salut du peuple ©st la stiprem© 
loi (Mont. Esp. des Lois, 1. xxvii., ch. 23) ; The 
safety of the people is the higheat law. 

LEA, or LEY, — A pasture. Co. Litt. 4 b. 

LEADING A ITSB. — ^AVhen lands wore 
I conveyed by fine or recoveiy, the legal seisin 
and estate became thereljy voHted in’tho cog- 
nizee or demandant But if the ownet' of Iho 
estate declared his intention tiuit Hui‘h fnui or 
recovery should enure or oj)erale to the use of a 
third person, a use immediately arr)ac to smdi 
third person out of the seisin of the cognizee or 
demandant, and the Statute of Uses tmn.sfoiTed 
ttie actual poawion to such use, without any 
entiy on the part of such third person. The 
deed by which the owner of the eHlate «o de- 
clared his intention with regard to tlie lands 
thus conveyed was termed cithera *Meed to leixd 
the uses,” or a “ deed to dotdaro tho wm f when 
executed prior to levying the fine, or suOering 
tlie recovery, it bore the former appelJatJoni 
when executed submgiemiiy thei'oto it bore th# 
latter. (1 Oru. Dig. 89«) —Brom, 
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Ij!E1ADIN<3- case, — A judicial deci- 
sion or precedent settling the principles 
of a branch of law. Thus, Coggs v. Ber- 
nard is the leading case on the law of 
bailments (^. -i») 3Ir. J, W. Smith pub- 
lished an excellent selection of leading 
cases, principally illustrating rules of the 
common law. His example has been fol- 
lowed by Messi-s. 'White and Tudor in 
their leading eases in equity, and by Mr, 
Tudor in bia leading cases in conveyanc- 
ing and mercantile law. Some excellent 
versions of the principal leading cases have 
been published anonymously under the 
title of “ Leading Cases done into English.” 

LEADING- COUNSEL.— That one 
of two or more counsel employed on the 
same side in a cause, who has the princi- 
pal management of the cause. So called 
as distinguished from the other, who is 
called the “junior counsel.” — Bouvier, 

Leae>ti7(t PR03\r, (in description of a high- 
way). 2 Anstr. 572. 

Leadixg interrogatory, (what is). 7 
Serg. & E. (Pa.) 166, 171. 

LEADING- QUESTIONS.-On the 
examination of a witness, leading ques- 
tions are questions which directly or indi- 
rectly suggest to him the answer he is to 
give. The general rule is, that leading 
questions are allowed in cross-examina- 
tion, but not in examination-in-chief, un- 
less the witness proves adverse. Best Ev. 
799. 

LEAnixo QUESTIONS, (defined}, 3 Leigh. 
(Va.) 799. 

(-kvhat are). 4 Wend. (F. Y.) 229, 

247 ; G Biun. (Fa.) 483 ; 8 Wheel Am. C. L. 
500, 

Leat>T]^o to, (appreliensLon of offenders). 
L. B. 2 Q. B. 301. 

LEAGUE. — A treaty of alliance be- 
tween cViirerent States or parties. It may ' 
be offensive or defensive, or both. It isj 
off'enme when the contracting parties 
agree to unite in attaching a common 
enemy; defemive when tho parties agree 
to a(3t in concert in defending each other 
against an enemy, Also, a measure equal 
to three English miles, or 300 geometrical 
paces, 

LEAKAGE.— An allowance made to 
merohanta for the leaking uf cask® or the 
WiiiSte of liquors. 


Leakage, (in. marine policy). 107 3Iasa 
140; 9 Am. Bep. 14, 

LEAIi. — Loyal ; belonging to law, 

LBAP-YEAB.— Bissextixe. 

LEARNING,— Doctrine. 1 Leon. 77. 
LEASB.- 

1 1. A lease is in effect a conveyance or 
grant of the possession of property (,^en- 
erally, but not necessarily, land or build- 
ings) to last daring the life of a person, or 
for a term of years or other fixed period, 
or at will, and usually with the reservation 
of a rent. Leases for a life or lives are 
comparatively rare, and when a lease is 
spoken of. prima faoie a lease for years is 
meant. The person who grants the lease 
is called the “lessor,” the person to whom 
it is granted being the “ lessee.” Until he 
accepts the estate he has merely an int&r- 
esife termini {q. v.) unless the lease takes 
effect under the Statute of Uses. It is es- 
Bential to a lease that it should be for a 
Ie««a estate or term than the lessor has in 
the property, for if it comprises his whole 
interest it is a conveyance or assignment, 
and not a lease. (Shep. Touch. 266; 
IVoodf. Land, T. 73, 113, 236.) Again, 
if the intention of the parties is that the 
grantee is not to be entitled to exclusive 
possession of the property, the grant is a 
license and not a lease. Sm. S. & G. L. & 
T. G8; Woodf. Land. T. 113. 

§ 2. A lease for years, or at will, is a 
chattel interest. See Chattel; Estate, 

1 5; Leaseholds. 

g 3. Underlease.— Where a person who 
is Irimself a lessee grants a lease of the 
same property to another person for a 
shorter term, it is properly called an “ un- 
derlease” or “sublease,” ora “derivative 
! lease.” See Oaniberwell, &o., Building 
Society v, Holloway, 13 Oh, D. 754. 

g 4. Concurrent lease, or lease of a 
reversion,— A concurrent lease, or lease 
of a reversion, is one granted for a term 
which is to commence before the determi- 
nation of a previous lease of the same 
land to another person. If under seal, it 
operates as an assignment of the reversion 
during the continuance of the previous 
lease, so that the new lessee is entitled to 
the rent and covenants under the previous 
lease; and after the expiration of that 
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lease, it (the concurrent lease) operates as much more important than those in a con- 
a lease in possession. Woodf. L. & T. vevance. They vaiy according to the 
294 , nature of the lease, but ordinarily they 

? 0 . Lease in reversion and rever- ; include covenants by the lessee for pay- 


sionary lease. — A lease in reversion is a 
lease which is not to take effect in posses- 
sion immediately, and the term “revemion- 
ary lease” is sometimes used in the same 
sense ; but strictly speaking, a reversion- 
ary lease is one to take effect from the ev:- 
piration or determination of a previous 
lease. It only creates an hitrresse termini. 
Hyde v. Warden* 3 Ex. 72. 

\ 6. With reference to the right or 
authority under which they are granted, 
leases are made either (1) under a right or 
power incident to the Iessor^s estate. Thus, 
a tenant in fee has power to grant leases 
for any term ; or (2) under a power of ap- 
pointment or limitation to uses, as -where 
land is limited to A. and his heirs, to such 
uses as B. shall by demise appoint, (5 Byth. 
& J. 560. See Powek); or (3) under a 
statutory power, e, g. under the English 
Settled Estates Act [q, -u.) ; or (4) by virtue 
of a custom. Thus, an infant seised of 
land holden in socage may, by the custom 
of some places, make binding leases at the 
age of fifteen (Co. Litt. 45 b); or (5) by 
virtue of an authority given by the com- 
mon law. Thus, a guardian in socage or 
by election may in some cases grant leases 
of the infant’s lands. (4 Byth. it J. 226.) 
As to leases by estoppel, see Estoppel, § 4. 

I 7. Forms of leases,— Leases are 
made either by deed; or by writing not 
under seal (called by the old writex-s 
“leases paror’) (Shep. Touch. 267); or 
without writing. (Woodf. Land. & T. 116; 
Sm. S. & C. L. <fe T. 42; Fawo. 67.) The 
only leases of land or other corporeal 
hereditaments which need not be made by 
deed, in England, are leases at will, or for 
a term not exceeding three years under 
the Statute of Frauds (g. v.) (29 Car. 11. 
o. 3), and in practice the term lease com- 
monly denotes a lease by deed. 

g 8. By deed. — A lease by deed in the 
ordinary form consists of the following 
parts; The premises; ihe habendum; the 
reddendum; the lessee's covenants; the 
provifo for re-entry, and the lessor's cove- 
nants. [See those titles. Woodf, Land.- 
& T. 127; Fawo. 72; Elph. Conv. 231.) 
The covenants in a lease are generally 


ment of the rent, and if the lease is one 
of a building, to repair and insure it, or if 
it is cme of a farm or mine, to manage it in 
a proper manner. There is also, gener'* 
ally* a covenant by the lessee not to under- 
let or assign the lease without the lessor’s 
consent* and not to carry on certain trades 
or occupations, and a covenant by the 
lessor for the qniet enjoyment aud posses- 
sion of the property by the lessee. Sm. S. 
& C. L. & T. 114 et seq. ; Elph. Conv. 240. 

% 9. Liability of assignee.— The rent 
and covenants are always binding on the 
original lessee and his representatives, 
notwithstanding any assignment which he 
may make. On assigning leaseholds, 
therefore, the assignee is bound to enter 
into a covenant with the assignor to in- 
demnify him against this liability. The 
assignee is himself also liable for rent un- 
paid or covenants brokexi during his ten- 
ancy, (provided the covenants run with 
the land, as to which see Covenant, 2 5,) 
but when he assigns to another, his liabil- 
ity ceases so far as regards future rent or 
breaches of covenant. (Wms. Leal Prop. 
397.) As to the statutory provisions en- 
abling executors and trustees in bank- 
ruptcy to get rid of liabilities under leases 
vested in them, see Disclaimer, ^ 3; Exec- 
utor, ? 9. 

i 10. Lease and counterpart.— Leases 
are generally prepared in two pjirts, known 
as the lease and the counterpart. In Eng- 
land, the lease is executed by tho lessor 
alone, and is kept by the lessee ; tho coun- 
terpart is executed by the lessee alone, 
and is kept by tho lessor. (Fawes. 102.) 
In America, both papers are ordinarily 
executed by lessor and lessee. 

g 11. Leases are in some cases subjetit to 
statutory provisions ; such are Icjikcs at a rack- 
rent by tenants for life, in England, (as to which 
see Emblements,) and leases subject to tho Ag- 
ricultural Holdings Act [q. v.) Sr<e Attohn- 
MENT; Demise; Distrehs; Game; Lent; 
Term; Use and Occupation. 


Lease, (defined). 17 Conn. 411 ; 24 Me. 542 ; 
Allen (Mm) 15^ 167, 169 ; 3 Gr. (N. J.) 120, 
21; 7 Barb. (N* Y.) 74, 78; 7 Cow. (TSf. Y.) 
23 6 How. (N. Y.) Pr. 68, 71 j I Piu 402, 
07; 17 Ara. Deo. 617, 520 ; 2 Bl. Com. 20 J 

ihep. Touch ch. 14 
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Lease, (what constitutes). 1 Gill & J. rMd.) 
266; B Johns. (N. Y.) 44; o Id, 74; 6 Watts 
(Pa.) 362; 3 McCord (3.0.) 211 ; 5 Rand. (Va) 
671 ; 6 Wheel, Am. C. L. 400; o Bing. 25; 14 
Ves. 409 ; 1 Chit. Gen. Pr. 310, 474 ; Com. L. & 
T. 62. 

(what is not). 114 Mass. 127 ; 8 Johns. 

(N. Y.) 151 ; 24 Wend. (JS^ Y.) 201 ; 2 Bail &. 
B. 68 ; Doug. 53 n , ; 3 Taunt. 65 ; 1 T. R. 735 ; 
8 Com. Dig, 697, 

(agreement to). 2 Taunt. 148 ; 3 Id, 

433 ; 6 Id, 60. 

(assignment of). 4 Wheel. Am. C. L. 

60 n, 

(by guardian in socage, may be for 

what period). 6 Paige (N. Y.) 391. 

(in a statute). 16 Wend. (N. Y.) 153, 

257 ; 6 East 602. 

(power to make). Jac. 437; 1 Ld, 

Raym. 267 ; 2 Salk. 537 ; Yelv. 222. 

(when imports a covenant). 28 Mo. 

199; 20 Pa. St.4S2. 

(what words in a grant will pass). 

Cro. Jac, 818. 

LEASE AISTD RELEASE.— A mode of 
conveying freehold land which was in common 
use, in England, down to the year 1841. It was 
invented to evade the Act 27 Hen. VIII. c. 16, 
passed to prevent land from being conveyed 
secretly by bargain and sale. The act only re- 
quired bargains and sales of estates of inherit- 
ance or freSiold to be enrolled, and therefore it 
soon became the practice on a sale of land for 
the vendor to execute a lease to the purchaser 
for a year, by way of bargain and sale, which, 
under the Statute of Uses, gave him seisin of the 
land without entry or enrollment, and then the 
vendor released his reversion to the purchaser 
by ordinary deed of grant, thus vesting in. him 
the fee-simple in possession without entry or 
livery of seisin. In 1841, a release was made 
effectual without the preliminary lease for a 
year, and, in 1845, a deed of grant was made 
sufficient for the conveyance of all corporeal 
hereditaments. (Wms. Real Prop. ISO; Wms. 
Seis. 146.) Conveyance by a release following 
on an ordinary lease perfected by entry is said 
to have been formerly employed. 1 Steph. Com. 
627. See Babgain ato Sale, I 2 ; Convey- 
ance, I? 7, 8 ; Grant, | 2. 

Lease at wiel, (sufficient to gain a settle- 
ment). 1 Str. 602. 

Lease, demise, and let, (in a lease). 109 
Muss. 236. 

Lease fob life, (must be by deed). 14 Ves. 
156, 

Lease fob tears, (what constitutes). 1 
McLean (U. S.) 454; 14 Pet, (U. S.) 626; Bac. 
Abr, tit. Leases. 

Lease in FR.aasENTi, (defined). 2 W. Bl. 

973. 

Lease in reversion, (defined). Com. 39. 

Lease, parol, (for over three years, effect 
of). 13 wend. (N. Y.) 483 ; 1 Saund. 276 n. 

(an action of assumpsit will lie upon). 

1 Saund, 322 9i. 

Leased teem, (in a covenant). 2 Bam. <& 
0. 216. 

Leasehold estate, (in a will). 9 East 369. 

tot. II. ■ S 


Leasehold g-eound bents, (what passes 
under). 1 Bro. Ch. 76. 

LEASEHOLDS. — Lands held under a 
lea&e for years. They are personal estate, being 
chattels real, and therefore they pass to the pei> 
sonal representative of the lessee or tenant on 
his deatli intestate- But for the purposes of the 
English Succession Duty Act (q, v.), Locke King's 
Act (g. t.), and the Stat. 27 Eliz. c. 4 (see Volun- 
tary), leaseholds are on the same footing as 
real estate. And by the Wills Act, a general 
devise of land, or lands and tenements, or the 
like, will include the testator’s leasehold estates, 
unless a contrary intention appears. Wms. Real 
Prop. 404. 

LEASING-, or LBSING-.— Gleaning. 

LEASING'-MAKINQ*. — Slanderous and 
untrue speeches to the disdain, reproach and 
contempt of the sovereign, his council and pro- 
ceedings, or to the dishonor, hurt or prejudice 
of the sovereign or his ancestors. 

Least, at, (in a statute). 4 Man. & R. 300 n. 

Leave, (defined). 12 Conn. 48, 50. 

(in a will). 2 Yeates (Pa.) 384; 1 

Desaus. (S. C.) 183; 3 Id, 249; 2 Atk. 647; 3* 
Barn. & Aid. 425; 10 East 442; 9 Ves. 426. 

Leave and bequeath, (in a will). 1 
Swanst, 201. 

LEAVB^ AND LIOBNSB.— A defense 
to an action in trespass setting up the consent of 
the plaintiff to the trespass complained of. 

LteAVB LAWFUL ISSUE, (in a wiU). 10 Ves. 
662, 569. 

LEAVE OP COURT.— Permission' 
obtained from a court to take some actiom 
which, without such permission, would* 
not be allowable. 

Leave of the court, (in a statute). 3^ 
HaiT. (N. J.) 260. 

LEAVE TO MOVE to set aside or vary 
a judgment might formerly be given, in Eng- 
land, by the judge at the trial of an action, when 
some point of law was raised, the decision of 
which affected the fate of the action ; the motion 
was heard by a divisional court. (Sm. Ac, 140; 
Buies of Court, xrxxvi. 22, xl. 2.) This practice 
seems to have been abolished. Appellate Juris- 
diction Act, 1876, I 17; Rules of Court, xxxvi. 
22a. See Motion foe Judgment; Trial. 

' Leave the State, (equivalent to “remove* 
from”). 5 La. 280. 

Leaving, (in a will). 1 Ves. 147. 

Leaving a meeting-house, (in a deed). 
106 Mass. 488, 497, ^ 

Leaving at registry, (in a statute), wil- 
berf, Stat, L. 250. * . 

Leaving issue, (in a will). 7 Ch. D. 065* 

Leaving issue of his body, (m a wiU). 2' 

Chit 662, 
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Leavi>’G- 2sO child, (in a will). 2 Gr. (K. 
J.} i;o; IP. Wms. 4S6.^ 

Leaving- no issue, (in a 'will). 8 Mass. 38 ; 

1 U. a L. J. b03 ; 2 Atk. 313 ; 3 Id 397 ; 1 
Bam. & Ad. 321 ; 16 East 67 ; 1 P. Wms. 663; 
3 Id, 25S ; 3 T. B. 143 ; 9 Yes. 203. 

Leaving no issue behind him, (in a will). 

2 Yeates (Pa.) 409. 

Leaving no issue living, (in a wdll). 1 
Sax. (K. J.j 314. . ^ , 

Leaving no issue or child, (in a will). /4 
Pa. St. 173; 15 Am. Rep. 545. ^ 

Leaving no lawful heir, (in a will). 2 
T. R. 720. 

Leaving out, (defined). 5 Serg. & B.(Pa.) 58. 

LEO GATOR. — ^A debauched person.— 
Cowell, 

' LEOHERWITB, LAIRWITB, or 
LBG-iiRWITB. — fine for adultery or for- 
nication^ anciently paid to the lords of certain 
.manors.' 4 Inst. 206. JSee Lair-wite. 

LEOTRINUM.— A pulpit. Mon. Ang. 
rtom. iiL 243. 

LiElCTGRER. — An instructor; a reader 
■of lectures; also, a clergyman who assists 
rectors, <&G., in preaching, &o. See 7 and 8 
Viet, 0. 59, and 18 and 19 Viet. c. 127, § 12. 

TjEDGHR.— A book in which a trader 
^enters the names and accounts of all per- 
•sons dealing with him. There are two 
parallel columns in each account, on one 
•of which the party named is the debtor, 
and on the other the creditor. As the 
ledger is a transcript from the day-book 
or journal, it is not a book of original 
entries and therefore not evidence ^per se, 

LEIDG-ER-BOOK. — book in the pre- 
rogative courts, considered as their I’olls. 

LEDG-REVE, or LEDG-RAVB.— 

Lathreeve. 

LBDO. — ^The rising water or increase of the 
sea. 

LEEMAN’S ACT, — A name by which 
the 35 and 36 Viet. c. 91, is generally known. 
It authorizes the application of the funds of 
municipal corpoi*ations, and other governing 
bodies, under certain conditions, towards pro- 
moting or ojpposing parliamentary and other 
proceedings lor the benefit or protection of 
inhabitants. 

LEBT.— Court Lbet. 

LEETS, or LBOTS. — Meetings which 
were appointed for the nomination or election 
of ecclesiastical officers in Scotland. — Cowell 

LBGA, or LAOTA.— The alloy of 
money. — Spd. Gloss, 


LEG* ABLE. — Capable of being bequeathed. 

Legacies, (general and specific). 1 Halst. 
(N. J.) 139. 

(abatement of). 3 Atk. 693; 12 Sim. 

42. 

(in a will). 7 Ves. 402. 

(in a will when does not include 

annuities). 9 Jur. 651 ; 14 L. J., N. s., Ch, 375. 

(to be satisfied out of the personal 

estate). 13 Serg. & R. (Pa.) 348. 

Legacies and bequests, (in a will). L. R. 
6 Eq. 188. 

Legacies to be paid with interest in 
THREE MONTHS, (in a will). 4 Mass. 208, 215. 

LEG-AOY-LBGATBB.— 

2 1. A legacy is a gift of personal prop- 
erty by will. The person to wliom the 
property is given is called the “ legatee,*' 
and the gift or property is called a be- 
quest” {q. v) The legatee’s title to the 
legacy is not complete, in some jnriadic- 
lions, until the executor has assented to it. 
See Assent. 

Legacies are of three kinds; Specific, 
demonstrative, and general — 

2 2. Specific. — A specific legacy is a 
bequest of a specific part of the testator's 
personal estate. Thus, a bequest of ^‘tbe 
service of plate which was presented to 
me on such an occasion,” is specific, and 
so, also, is a bequest of ^*£100 consols 
standing in my name at the Bank of 
England.” A specific legacy must be paid 
or retained by the executor in preference 
to the general legacies, and must not be 
sold for the payment of debts until tlie 
general assets of the testator are e-xhausted. 
(Wms. Pers, Prop. 401; 2 White & T. 
Lead. Cas. 252; Wats. Comp. Eq. 1232. 
See Administration, ? 2.) On the other 
hand, a specific legacy is liable to ademp- 
I tion {q, V.) unless it is given in such a way 
as to refer to the state of the property at 
the testator’s death. Thus, a bequest of 
‘Hhe black horses which I shall bo pos- 
sessed of at my death,” is specific; but it 
takes effect if the testator leaves property 
answering the dosoription, although lie 
may have- sold the black horses which ho 
had at the date of his will. Bothainloy 
Sherson, L. B. 20 Eq. 309. 

? 3. Demonstrative,— A demmmtra- 
tive legacy is a gift of a certain mm 
directed to be paid out of a specific fund^ 
Thus, bequeath to A. B. the sum of 
£50 to be paid out of the £100 consols in 


LEGACY. 


( 739 ) 


LEGAL. 


my iirme,” is a demonstrative legacy. 
Such a legacy is not adeemed b\' the testa- 
tor selling or disposing of the fund in his 
life-time, while it also has the advantage 
of being paid in priority to the general 
legacies if the fund is sufficient. Wms. 
Pers. Prop. 401. 

? 4. G-eneral. — A general legacy is one 
payable only out of the general assets of 
the testator, as where he bequeaths to A. 
£100 sterling, or £100 consols, without 
referring to any particular stock, although 
he may have £100 consols standing in his 
name. So a legacy of a mourning ring of 
the value of £10, merely amounts to a gen- 
eral legacy of £10, with a direction to the 
executor to purchase a ring. A general 
legacy is liable to abatement or total fail- 
ure, if the residuary estate is not sufficient 
to pay the testator’s debts and other lega- 
cies, [see Abatement, g 3,) unless it is 
given for valuable consideration, e. g. to a 
wife in consideration of her releasing her 
dower. Id. 402. 

g 5. Trust. — Where personal property 
is bequeathed to trustees to be held upon 
trust, e. g. to pay the income to A. B. for 
life— this is called a trust legacy.” 

g 6. Infant. — Where a legacy is given to 
an infant or person beyond the seas, the 
executor may pay the amount into court, 
and when the legatee comes of age, or 
returns, he may have it paid out to him 
on making an application by petition or 
motion. Wms. Pers. Prop. 399 ; Dan. Ch. 
Pr. 1911. See Payment into Court ; ako, 
titles Cumulative; Executor; Lapse; 
Marshalling; Mortmain; Satisfaction; 
Will. 

Legacy, (defined). 42 Ala. 9 ; Toll. Ex. 299. 

(what is). 3 Keyes (N. Y.) 486 ; 6 

Wheel. Am. C. L. 414 ; 4 Com. Dig. 154. 

(includes what). 3 Abb. (K. Y.) App. 

Dec. 411. 

(when applied to real estate). 9 Serg. 

& B. (Pa.) 446; 15 East 510; 2 P. Wms. 186 ; 
6 T. E. 717. 

(when presumed to be in satisfaction 

of a debt). 1 Gr. (JSf. J.) Ch. 1. 

(when not a satisfaction of a debt). 2 

Hill (N. Y.) 576 ; 4 Wend. (N. Y.) 443. 

(interest upon). 1 Harr. (N. J.) 370; 

1 Sax. (N. JT.) 40 ; 2 Con. L. 528, 534 ; 8 Jur. 
182; 2 Younge & Coil. 0. 0. 372. 

(in a statute). 16 Wend. (K. Y.) 118. 

(in a will). 2 Gray (Mass.) 325; 1 

Law Eepos* 107: 1 Burr. 269, 272; 3 
East 523 . 1 Younge & Coll. C. C. 565. 


I LEG-AOY DUTY.— 

I g 1. In England, every legacy (except lega- 
i cies to the husband, wife or descendants of tlie 
; testator) is liable to a duty at so much per cent., 
varying according to the degree of relationship 
which the legatee bore to the testator. The ex- 
emption from duty formerly enjoyed by legacies 
under £20 has been aboliohed. The residue of 
the personal estate of a testator or intestate is 
liable to the same duties. Wms. Pers. Prop. 
398; Wms. Ex. 1433; Stat. 55 Geo. IILc. 184; 
Customs and Inland Rev. Act, 1881. See Lease- 
holds ; Probate ; Succession Duty, 

g 2. Th.e rates of legacy duty are as fol- 
lows : Where the legacy or residue, or share or 
residue, is given to or devolves on a child of the 
deceased, or any descendant of a child of the 
deceased, or the father or mother or any lineal 
ancestor of the deceased, the duty is one per 
cent. ; if a brother or sister of the deceased, or a 
descendant of a brother or sister, three per cent. ; 
if a brother or sister of the father or mother of 
the deceased, or a descendant of such brother ot 
sister, five per cent. ; if a brother or sister of the 
grandfather or grandmother, or a descendant of 
such brother or sister, six per cent.; in any 
other case the duty is ten per cent. Stat. 55 
Geo HI. c. 184, schedule. 

g 3. Wh.en not able.— Legacy duty 

is not payable (1) ofi any legacy or share of 
residue coming to the husband or wife of the 
deceased (Stat, 55 Geo. IIT. c. 184, schedule) ; 
(2j on legacies of books, pictui*es, <&c., given to 
scientific bodies and schools, &c. (Stat. 39 Geo. 
III. c. 73, g Ij; (3) where the whole personal 
estate of a person dying after the 24th March, 

1880, does not amount to the sum of £100 (Stat. 
43 Viet, a 14, g 13) ; (4) where probate duty 
has been paid on the estate, not exceeding £300, 
of a person dying on or after the 1st June, 1881, 
under the Customs and Inland Revenue Act, 
1881 {Id. g 36) ; (5) on any legacy or sliare of 
residue coming to a child or other descendant of 
the deceased where probate duty has been paid 
under the Customs and Inland Revenue Act, 

1881. Id. g 41, See Probate Duty. 

Legacy, general, (what is). 8 Jur. 1038 ; 
6 Watts (Pa.) 67. 

Legacy, pecuniary, (what is). 8 Com. Dig. 
498. 

Legacy, specific, (defined). 1 P. Wms, 
540; Love. Wills 235. 

(what is). 16 Conn. 1, 9; 2 Hakt. 

(K J.) 414; 3 Watts (Pa.) 335 ; 3 Yeates (Pa.) 
486, 491; 1 Desaus. (S. C.) 471, 475 ; 3 Id. 47; 
5 Wheel. Am. C. L. 304; 2 Bro. Ch, 108; 3 Id. 
160; 8 Jur. 1089; 8 Com. Dig. 497. 

(what is not). 3 Harr. (K. J.) 60 ; 1 

Hayw. (N. C.) 228, 229; 1 Jac. & W, 581. 

(distinguished from ** general leg- 
acy”). Toll. Ex. 301. 

(when exempt from contribution). 1 

Desaus. (S. C.) 501. 

LEGAL is opposed (1) to that which 
i^ illegal or unlawful {see those titles) ; (2) 
to that which is equitable (g. i?.) As to 
legal memory, see Memory. 
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Legal aeticb, (is a confidential cnmmuni- 
cation and privileged], 2 Barn. <& C. 745. 

LEG-AL ASSETS,— '‘Legal,” as opposed 
to “equitable” assets, are such assets as the 
executor is chargeable with at law in an action 
brought there by a creditor of the decea&ed 
against him. In an administration of these 
assets, unlike equitable assets in the^ Court of 
Chancery, creditoi's are paid in priority, one 
over another, according to their several d^rees. 
At the present day, however, no practical dis- 
tinction exists between legal and equitable assets, 
excepting as regards the definition of each, all 
dibtinctious of effect having been gradually abui- 
iilied by statute. 

Legal assets, (what are]. Love. Wills 59. 

(what ajre not]. 2 P. Wins. 416. 

Legal capacity^, (what constitutes). 1 Root 
(Conn.) 187. 

Legal coaonTSiENT, (in a statute), 1 Hill 
(N. Y.) 171. 

Leg.a-L cruelty, (in code). 36 Ga. 286. 

Legal i>ebt, (in a will). B Allen (Mass.) 
343, 348. 

LEGAL DEBTS.— Those that are 
recoverable in a court of common law, as 
debt on a bill of exchange, a bond, or a 
simple contract. jSec Debts. 

Legal lisceetion, (distinguished fiom 
''political discretion ”). 2 Am. L. J. 271. 

LEGAL ESTATES,— Estate, g 8 
et seq. 

Legal heirs, (construed to mean “ heirs of 
the body,” or "child”), 24 Pa St 16S, 171. 

(in a will), 63 Me. 368 j 18 Am. 

Bep. 234; 4 Allen (Mass.) 466; 12 Cush. 
(Mass.) 123 ; 115 Mass, 124, 126, 

Legal holiday, (in a statute). 14 Bankr. 
Beg. 388. 

Legal mTEREST, (what is). 9 Ohio 147. 

(in a statute). 35 Cal. 624, 625. 

Legal rRREGULARiTT, (in a statute). 14; 
Abb. (N. Y.) Pr. 58. 

Legal jury, (twelve men constitute). 18 
Cal. 409. 

LEGAL MBMORT.— jS'd’e Memory. 

Legal owister of policy op insurance, 
(who is). 87 Mich. 609. 

Legal presumptions, (what are). 1 Watts 
(Fa) 507; 5 Wheel. Am. C. L. 119 f 7 Id. 418, 

(upon what founded). 6 'Wend. (H. 

y.) 181. 

Legal representative, (at common law, 
and as used in statutes). 4 Q-itm. (111.) 454 : 18 
m. 472. 

(in a statute). 61 K. H. 71. 

Legal representatives, (defined). 89 111. 
19, 

(who are). 2 Dali. (U. S.) 205: 12 

.Pet. (U. S.) 264; 2 Wall. (U. S.) 605; 6 fierg. 
dc B, (Pa.) 83; 1 Yeates (Pa.) 220 ; 2 Id 686, 
688; 11 So. Car. 2 ; 3 Ves. 486, 489. 


Legal representatives, (construed to mean 
“administrators,” or “executors”). 78 111. 147 ; 
118 Mass. 198, 200, 

(as meaning ** next of kin ”). 3 Bradf 

(N, Y.) 45, 62; 1 Anstr. 128, 132. 

(in deed of trust). 71 111. 91 ; 22 Am. 

Bep. 85. 

(in marriage settlement). L.R. 7 Ch. 

376. 

(in a statute). 1 Conn. ISO; 11 Pick. 

(Mass.) 173. 

(in a will). 2 Dali. (TJ. S.) 205; 3 

Bro. Ch. 224; 6 Madd. 159; 6 Sim. 148 ; 3 Ves. 
146, 486 ; 8 Com. Dig. 429, 475 ; Love. Wills 77. 

LEGAL REVERSION. — The period 
within which a proprietor is at liberty to redeem 
land adjudged from him for debt. — J9ell Did. 

Legal settlement, (what is). 42 Me 308. 

(how obtained). New Jersey Revised 

Statutes 834, | 1. 

(in a statute). 21 Me. 334; 44 Id. 

352. 

Legal subdivision, (in act of congress). 29 
Cal. 317. 

LEGAL TENDER.— Ne-? Tender. 

Legal tender notes, (what are). 25 CaL 
302, 564. 

Legal title, (in dower act). 1 Ind. 527 

LEGAL WASTE.— Waste. 

LEGALIS HOMO. — A person who stands 
rectica in curkif neither outlawed, e.^communi- 
catedj nor infamous. 

LEGALIS MONETA ANGLIiE.- 
Lawful money o£ England. 1 Inst, 207. 

LEGALITY, or LBGALNBSS-— 
Lawfulness, 

LEGALIZE —LEGALIZATION.— 

? 1. Nuisano©, <feo. — ^Wben an act 
which isprimd facie illegal becomoB legal, 
it is said to be legalized. Thus, many acts 
done upon a nian^s own property, which 
are injurious to the adjoining land and 
consequently actionable as nuisances, may 
be legalized by prescription, and thus form 
easements {q. 'o., ? 10). Gale Easm. 482, 

i 2. Document.— When the exeontion 
of a document is attested by a notary, con- 
sul, magistrate, or the like, it is sometimes 
said to be legalized. This exjircsfticm is 
borrowed from the Trench. (Saint 
net, Diet, s, d. UgaUnation,) It can Inirdly 
be said to be a technical term of law. 

Lbgalt;2e, (in a stahite)* 102 Hass. 128. 

LBGALLY*--Lawfully; according to 
law. 
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Legally appointed, (in an indictment), 
127 Mass. 7, 13. 

lyEGALLY DETERiOisfED, (defined). 1 Greenl. 
(Me.) 84. 

(in an agreement). 1 'Wlieel. Am. C. 

L. 219. 

Legally filled up and enjoyed, (in a 
statute). 10 East 211. 

Legally laid out eoads, (defined). 54 
Wis. 89.* 

LEG-AMAKlSTCrg. — See Lageiman. 

LEG-ANTINB, or LBG-ATIITE 

CONSTITUTIONS. Ecclesiastical 

laws enacted in national synods, held under the 
Cardinals Otho and Othobon, legates from Pope 
Gregory IX. and Pope Clement IV., in the reign 
of &ng Henry III., about the years 1220 and 
1268. — Wharton. 

LEG-ATAIfY. — ^A legatee; a legate or 
nuncio. 

LEGrATE. — A deputy ; an ambassador, the 
pope’s nuncio. There are three kinds: (1) 
Legates d latere^ being such as the pope commis^ 
sions to take his place in councils, and so called 
because he never gives this office to any but his 
favorites and confidants, who are always d latere — 
at -his side; (2) legates de latere or legati dati, 
those entrusted with apostolical legation, and 
acting under a special commission; (3) legates 
hi/ office or legati nail, those that were legates by 
Virtue of their offices, as in England, the Arch- 
bishop of Canterbury in former times. — JEncyd. 
Lond. 

LBGATEB.~One who has a legacy 
left to him. 

Legatee, (denned). 3 Halst. CN. JT.) 111. 

(who is). 5 Ired. (N. C.) Eq. 84. 

(as synonymous with “ devisee ”). 34 

Wis. 605. 

(in a will). 23 Ga. 571 ; 15 East 510 ; 

L. R. 8 Ch. 751. 

’ Legatee, besiduaby, (interest of ). 6 Watts 
(Pa.) 85. 

(in a will). 119 Mass. 523, 525. 

LBQ-ATION. — An embassy or diplo- 
matic mission. 

IiBG-ATOR. — One who makes a will, and 
leaves legacies. 

IiBG-ATORUM GhENBRA QUA- 
TUOR. — In the Roman law there were four 
classes of legacies, viz.; (1) Per vindication&ny 
carrying a direct property into the legatee ; (2) 
per dammtionem, obliging the executor (kceres) 
to make the property over to the legatee ; (3) 
sinendi modoj obliging the executor to permit or 
sufibr the legatee to take the property bequeathed, 
and, (4) per prceceptionem, oeing a preferential 
legacy. The legacy per daimmtionem was fre- 
quently said to De optimi jurifij as being most 
efficacious in law; however, the Sctm. Pferomr 
itmm made* all the four classes equally effioa^ 


cious, and Justinian abolished altogether the 
distinctions between them. — Brcmn. 

Legates violare contra jns gentium 
est (4 Co., ad led.) : It is contrary to the law 
of nations to injure ambassadors. 

LBG-ATUM. — A legacy given to the church, 
or an accustomed mortuary. — Couodl. 

Legatum morte testatoris tantum 
oonfirmatur, sicut donatio inter vivos 
traditions sola (Dyer 143): A legacy is 
confirmed by the death of a testator, in the 
same manner as a gift from a living person is by 
delivery alone. 

LBGl-ATUM OPTIONIS.— In the 
Roman law, a legacy to A. B. of any article or 
articles that A. B. liked to choose or select out 
of the testator’s estate. If A. B. died after the 
testator, but before making the choice or selec- 
tion, his representative [hceres) could not, prior 
to Justinian, make the selection for him, but the 
legacy failed altogether. Justinian, however, 
made the legacy good, and enabled the repre- 
sentative to choose. — Brown. 

Legatus regis vice fnngitur a quo 
destinatnr et lionorandus est sicut 
ille oujus yicem gerit (12 Co. 17) ; An 
ambassador fills the place of the king by whom 
he is sent, and is to be honored as he is >yhose 
place he fills. 

LBGrBM PAOBRB. — To make law upon 
oath. — ^;See Selden’s Notes on Heng. 133. 

LBGBM FERRE, or ROGARE.—To 
propose a law, 

LEGEM HABERE. — ^To be capable of 
giving evidence upon oath. Witnesses who had 
been convicted of crime were incapable of giving 
evidence, until 6 and 7 Viet c. 85. See Oath. 

LEGEM SOISOBRB. To give consent 
and authority to a proposed law, applied to the 
consent of the people. 

LBGER, LEIGER, or LEDGER.— 
Anything that lies in a place, as a leger-book, a 
book that lies in a counting-house ; leger-ambas- 
sador, a resident ambassador. — Wharton. 

LBGERGILD.— /See Lairwite. 

LEGES. — Laws ; the plural of lex. 

Leges Angliss sunt tripartitse: jus 
commune, consuetudines> ao deoreta 
oomitiorum : The law's of England are three- 
fold : common law, customs and decrees of par- 
liament. 

Leges non verbis feed rebus stmt im- 
positse (10 Co. 101) ; Laws are imposed on 
things, not words. 

Leges posteriores priores oontrarias 
abrogant (2 Roll. 410) ; Later laws abrogate 
prior contrary laws. 
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liBG-IOSUS.— Litigious; subjected to a 
eoux&e of law. — CowoU, 

Legis oonstraotio non faoit injnriam 
(Co. Litt. 183j : Tlie construction of law does 
no injury'. 

"Legis interpretatio legis vim obtinet 
(LI let?. Po&t. 55): The interpretation of law 
obtains the force of law, 

LEGISLATION,— The act of giving 
or enacting laws. 

LEGISLATOR.— A law maker. 

LEGISLATURE.— The power that 
makes laws for a State or nation ; a legis- 
lative body. 

LEGITIM. — The legal share of the fathers 
fi'ee movable property due on his death to his 
children, in Scotland. Where a father dies 
leaving a widow and children, his free moyahle 
estate is divisible into three equal parts; one- 
tlurcl part is divided equally amongst all the 
children, whether of his last or of any former 
marriage, as legitim ; another third goes to his 
widow as her jus relictce; and the remaining 
thiri is called dead’s part,” which the father 
may dispose of as he pleases by will. If he die 
intestate, the ‘‘dead’s part” goes to his children 
as next of kin. If the father leave no widow 
tlie legitim is one-half instead of one-tliird. — 
j^eli IjicL 

LEGITIMACY— LEGITIMATE.— 

g 1. “Legitimate’’ signifies “lawful.” 
The word is applied especially to children 
to signify that they have been born in 
lawful wedlock. Co. Litt. 244 a. 

2 2. Legitimacy Declaration Act, 
1868.— Qnder the Stat. 21 and 22 Viet. c. 93, 
a natural-born subject of Great Bidtain may 
apply to the High Court, in the Probate, Di- 
vorce and blatrimonial Division, for a declara- 
tion that he is legitimate, or that his parents or 

g randparents were validly married, or that he 
imself is validly married, or that he is a natural- 
born subject of the queen. A judgment made 
on such a petition is m rerHf e. binding on all 
the world. /Sse Bastabu ; Child; Mulier. 

Legitimate heirs, (in a will). 1 Ves. Sr. 

LEGITIMATING.— The act of mak- 
ing legal or of giving the right of lawful 
birth. As to legitimation in the civil law, 
5^6 Sand. Just. (5 edit.) 38. 

LEGITIMATION PER STJBSE^ 
QtTBNS MATRIMONIUM.— The legiti- 
mation of a bastard by the subsequent marriage 
of his pai’ents . — £dl J)ict 


LEGITIME- — In the civil law, that portion 
of a parent’s estate of which he cannot disinherit 
his children without a legal cause. See Legitim. 

Legitime imperanti parere neoesse 
est ( Jenk. Cent. 120) : One lawfully command- 
ing must be obeyed, 

LBGRUITA. — In old records, a fine for 
criminal conversation with a woman. 

LEGiiaiiHA, (means “pulse” as applied to 
plants). 3 DowL & By. 143. 

LEIBNITZ, -Gottfried Wilhelm Leib- 
nitz was born on the Sd July, 1646, in 
Leipzig, and died at Hanover, on the 14th 
jST ovember, 1716. He wrote Methodus Nova 
Jurisprudentise, Codex Juris Gentium Diplo- 
Tuaticus, Observationes De PrinGipiis Juris, 
and numerous miscellaneous works. Holtz 
Encycl. s. v. 

LE ID GRAVE. — An officer under the 
Saxon government, who had jurisdiction over a 
lath. — Eneycl Lond. See Lath. 

LEIGH.— A meadow. 

LEIPA. — One who escapes or departs from 
service. — Spel» Gloss, 

Lend, (in a statute). 82 Ala. 581. 

(in a will, when equivalent to “give ”)* 

16 Ga. 20; 1 Hill (S. C.) Ch. 27. 

LENDER.— He who supplies a thing 
borrowed. The bailor of an article loaned. 

Bailment; Loan. 

LENT. — The quadragesimal feast; a lime of 
abstinence; the time from Ash- Wednesday to 
Easter. 

Lent, (defined). 2 Wils. 141, 142. 

LEOD.— The people, nation, country, 
Gibboiils Camd. 

LEODIUM. — Liege. 

LEOHT-GESOBOT. — A. tax for supply- 
ing the church with lights.— Anc. InsU Mng. 

LEONINA SOCIETAS. — An attempted 
partnei’slup, in which one party was to bear all 
the losses, and have no share in the profits* 
This wiis a void partnership in Koiuau law; and, 
apparently, it would also be void jis a partner- 
ship in English law, as being inherently hwon* 
sistent with the notion of partnomhip. (Dig, 
xvii. 2, 29, J 2 ; Code Civil, iii, ix, 3, 1855.)— 
JBrown, 

LBP AND XiAOH.— A custom in the 
manor of Writtle, in Essex, that every cart 
which goes over Greenbury, within that manor 
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(except it be the cart of a nobleman) shall pay 
4d, to the lord, — BlounU 

IiEIPOR.AItrD'S. — A. greyhound. — GoweU. 

LBPORIUM. — A place where hares are 
kept.— hlon. Axig, t. 2, 1035, 

LBPBOSO AMOVBNDO. — See Be Le- 
PEOSO Amove^tdo. 

Les lois ne se cliargent de punir q.ue 
les actions exterienres : Laws charge 
themselves with punishing overt acts only, i. e. 
“ so long as an act rests in bare intention it is 
not punishable.” 

LESOHEWES. — Trees fallen by chance 
or wind-falls. Bro. Abr. 341. 

LBSIA. — ^A leash of greyhounds. — SpeL 
Gloss. 

LESION. — In the French law, upon a sale, 
it is competent; for the purchaser to rescind the 
contract on account of lesion, i. e. the worsened 
value of the thing sold, when it exceeds seven- 
twelfths of the price given. A purchaser can- 
not bargain away his right in this respect, but he 
must exercise it witliin two years. In the con- 
tract of exchange, there is no right of rescission, 
pour cause de lesion. (Code Civil, 170G.) — Brown. 

LESPEGEND. — An inferior officer in for- 
ests to lake care of the vert and venison therein, 
&c. — Wharton. 

Less valuable, (in a statute). 9 East 169. 

LESSA. — A legacy. Mon. Ang. tom. i. 
662. 

LESSEE— LESSOR.— In the most 
general sense of the words, “where a man 
letteth to another lands or tenements for 
terme of life, or for term© of years, or to 
hold at will, he which maketh the lease is 
called lessor, and he to whom the lease is 
made is called lessee.’* (Litt. § 57.) In 
practice, however, the terms lessor and 
lessee are only used in the case of a lease 
for years, for occupation, building, or 
mining purposes, or the like. See Lease; 
Tenant por Life; Tenant for Years; 
Term. 

Lessee, (in a statute). 57 Barb. (N. Y.) 689. 

Lessen and reduce to, (in turnpike act). 
4 Barn. & C. 361. 

LESSOR OP THE PLAINTIPP.— 
The lessor of the plaint id' in the old action of 
ejectment wiis the party who really and in effect 
was interested in its result He must, at the 
time of bringing the action, have had the legal 
estate, and 3ie right to the possession of the 
premises sought to uo recovered, 7 T. R. 47 ; 3 
Burr 668 ; 8 T. E. 2 n. 1 Chit PL 187. 


LESTAGE.— 5ee Lastage. 

LESTAGBPRY. — Lestage free, or exempt 
from the duty of paying ballast-money . — CoiodL 

LBSTAGrCJM. — Lastage, or lestage; a 
duty laid on the cargo of a ship. — Cowell. 

LBS WES, or LESIJBS.— Pastures. — 
Bomesd.; Co. Litt. 4 b. 

LET. — (1) Hindrance, obstruction ; (2) 
to lease, or hire out a thing for a compen- 
sation. 

Let, (in an agreement). 4 Car. & P. 474. 

(in a covenant). 4 DdwI. & By. 226. 

(in a lease). 9 Cush. (Mass.) 246; lo 

Wend. (N. Y.) 667; 2 W. Bl. 973; Cro. Eliz. 
486; Moo. 459, 861 ; 5 T. B 165 ; 12 Yes. 395. 

Let and lease, ( in a lease, do not make a 
covenant in law). 13 N. H. 5lA 

LETA. — A court-leet. 

LETHAL WEAPON, — In the Scotch 
law, a deadly weapon. 

LETHBRWITB.— Lairwitb. 

LETTER. — With regard to contracts 
or agreements entered into by letter, the 
leading rule is, that a person who makes 
a proposal to another by letter is con- 
sidered in law as making it daring the 
whole time that the letter is traveling, and 
that as soon as the acceptor despatches his 
acceptance, he may treat the contract as 
complete. In other words, an acceptance 
by letter is complete as against the pro- 
poser from the date of posting the accept 
ance, if it arrives within the proper time 
What is a “proper time** depends on 
whether the proposer has prescribed a 
mode and time of oommunipating tlie 
acceptance. If he has not, it depends on 
the nature of the business in hand. If, 
however, the communication of the ac- 
ceptance is delayed by the fault of the 
proposer, or by accident, the delay is not 
to be reckoned against the acceptor. The 
true principle also is, that the acceptor is 
at liberty to revoke his acceptance at any 
time before it reaches the proposer, {e.g. 
by telegraph,) but this principle does not 
yet seem to’have been established by any 
decision. The result is, that if a person 
makes a proposal by post and does not 
receive an answer as soon as he expectetl, 
he cannot assume that the proposal has- 
been rejected, except at his own risk. Se& 
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Adams v. Linsell, 1 Bnrn. & A. 681 : Dun- 
lop i\ 1 II. L. Cas. 881 ; Britibh & 

A. T. Co. u. Colson, L. R. 6 Ex. lOS; Toll. 
Cont. 13. 

Letter, (defined). 1 Pick. (Mass. 56. 

(contract by). 2 Bibb (.Ky.j 98 ; 1 

Pick. I'Mass.j 27S; 1 Paige (N. Y.) 434; 1 Hill 
(S. 0.) Ch. 167; 1 Wheel, Am. C. L. 229; 6 
Madd. 316 ; 2 Sim. & S. 195. 

LETTER BOOK.— A book in Tyhich 
a merchant or trader keeps copies of let- 
ters sent by him to his correspondents. 

LETTER, CONTRACTS BY.See 
Letter. 

LETTER MISSIVE.— 

§ 1. In eccle&iastical law, a document sent with 
the conge d^Uire to the dean and chapter, contain- 
ing the name of the person whom they are to 
elect. PhilUm. Ecc. L. 42. Co5?G-E d’Elibe. 

I 2. Under the practice of the Court of Chan- 
cery, before a peer was served with the bill in a 
suit, he was entitled to be informed by a com- 
munication from the lord chancellor, termed a 
“ letter missive,” of the fact of the bill having 
been filed. (Ban. Ch. Pr. 366.) This is now 
obsolete. See Bmn of Complaint. 

LETTER OF ADVICE-— A letter 
containing information of any circum- 
sUinces unkiiot\in to the person to whom 
It is sent, or informing him of some act 
done by the writer. See Advice. 

LETTER OF ATTORNEY.— A 
writing authorizing anoiher person, who, 
in such case, is called the attorney of the 
person appointing him, to do any lawful 
act in the stead of another, as to give 
seisin of lands, receive debts, or sue a 
third person, <feo. It is either general or 
special. The nature of this instrument is 
to give the attorney the full power and 
authority of the maker to accomplish the 
act intended to be performed; sometimes 
it is revocable, sometimes not. If it is an 
authority coupled with au interest, e,g. if 
the attorney is authorized to collect debts, 
and pay thereout a debt due to himself, it 
is irrevocable. Bat revocable letters of 
attorney may be dissolved either by acts 
of the parties or operation of law. 

LETTER OF CREDENCE.— 
Credentials. 

LETTER OP CREDIT.— 

g 1. A letter of credit is an authority by 
one person (A.) to another (B.) to draw 


checks or hi lid of exchange (with or with- 
out a limit as to ainouat) upon him (A ) 
with an undertaking by A. to honor the 
drafts on presentation. An ordinary letter 
of credit also contains the name of the 
person (A.’s correspondent) by w^hom the 
drafts are to be negotiated or cashed. 
When it does not do so it is called an 

open letCfer of credit.” 

I 2. A letter of credit is, in fact, a pro- 
posal or request to the person named 
therein, or (in the case of au open letter) 
to persons generally, to advance money on 
the faith of it, and the advance consti- 
tutes an acceptance of the proposal, thus 
making a contract between the giver of 
the letter of credit and the person cashing 
or negotiating the draft, by which the 
former is bound to honor the draft. Poll, 
Cont. 181; Byles Bills 96; j&rc Asiatic 
Banking Corporation, L. R, 2 Ch. 391. See 
Agreement. 

? 3. Circular notes. — Letters of credit 
are sometimes used in conjunction with 
circular notes, in which case the letter of 
credit is called a ‘Hetter of indication.” 
(Byles Bills 95.) Circular notes are forms 
of drafts, generally for some specific amount, 
given with the letter, and requiring to b© 
signed by the bearer. Circular notes are 
chiefly used by persons traveling abroad, 
and may be obtained from almost any 
banker. 

Letter of credit, (defined). 4 Duer (N. 
Y.) 586; 13 N. Y. 599, 630. 

not negotiable). 5 Hill (K. Y.) 634, 
general, what is). 1 Sandf. (H. Y.> 

563. 

(special and general, distiugiushcd). 

3 N. Y. 203, 214. 

LETTER OF EXOHANaE.— A bill 
of exchange {q. v.) 

LETTER OF BORmNOt.-See Horn. 

ING. 

LETTER OF LICENSE.— An agrtso- 
ment between a debtor and his cToditoi>i that the 
latter shall for a specified time sunpend their 
daims, and allow the debtor to carry on Iuh busi- 
ness at his own discredon. It ia, howevor# 
usually accompanied, in Knglaiul, by a pr(»virtion 
that the business shall bo carried en under tlio 
inspection and control of pci’sens nominated bv 
the creditors, who are called ** iuspetibirH,” and 
the agreement then becomes, and is termwl, a 
“deed of inspectoi'ship.” (5 Bav. Tree. ihny. 
(2) 619.) The object of these instruments is to 
avoid bankruptcy proceedings- See BANJt- 
BUJ?TOV; COMPOSITXONt 
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LETTER OP RECALL.— A docu- 

ment addressed by the executive of one 
nation to that of another, informing the 
latter that a minister sent by the former 
has been recalled. 

LETTERS CLOSE. — Letters or missives 
in the name of the sovereign, and sealed with 
the great seal, being directed to particular per- 
sons for particular purposes. They are closed 
up and sealed on the outside, whence their 
name. 2 Bl. Com. 346; 1 Steph. Com. 619. 
See Letters Patent. 

LETTERS OP ABSOLUTIOIT-Ab- 
solvatory letters, used in former times, when an 
abbot released any of his brethren ab omnia su6- 
jectione ei obedie/itia^ <fec., and made them capa- 
ble of entering into some other order of religion. 
— Jacob. 

LETTERS OP ADMINISTRA- 
TION.— 

^ 1. Where a person possessed of per- 
sonal property dies intestate, or without 
an executor, the court having jurisdiction 
in such matters will grant to a proper per- 
son an authority under the seal of the 
court, called “letters of administration,” 
by which the .grantee, the administrator, 
becomes clothed with powers and duties 
similar to those of an executor {q. v.) 
(Browne Prob. Pr. 206.) In addition to 
the oaths taken by the administrator, 
which are similar to those taken by an 
executor {see Probate), he enters into a 
bond. See Administrator. 

i 2. If the deceased died wholly intes- 
iate, simple letters of administration are 
granted to one of the next of kin, {e. g. the 
widow or children of the deceased,) or, if 
they renounce, to a creditor or other per- 
son, according to certain rules. Id. 163 et 
seq. 

§ 3. If a will of the deceased exists, but 
no executor has been appointed, or the 
executor appointed pre-deceases the testa- 
tor, or refuses or becomes incapable to 
act, the court will grant (as a general rule, 
to the person having the greatest interest 
under the will, <?. g. the residuary legatee,) 
letters of administration with the will 
annexed [exm testamento annexo)^ a grant 
which is similar to probate of the will. 
(Id. 150; Ooote Prob. Pr. 49.) As to 
limited grants of letters of administration, 
$ee Grant, et seq. 

LETTERS OF FIRE AND SWORD. 
*^ Se 6 Fire and Bword. 


LETTERS OP MARQUE.— Extra- 
ordinary commissions issued, either in 
time of open war or in time of peace, after 
all attempts to procure legal redress have 
failed, by government authority, to the 
commanders of merchant ships, authoriz- 
ing reprisals for reparation of the damages 
sustained by them through enemies at sea. 
They were formerly either special, to make 
reparation to individuals, or general, when 
issued by the government of one state 
against all the subjects of another. (Maud 
& P. Mer. Sh.. 41 n., citing Beaw. 811 ,* 1 
Bl. Cora. 258; Hallam’s Middle Ages, ii. 
96.) The latter kind seems to be the same 
thing as privateering (q. v.) and, therefore, 
(in England,) no longer allowed. Mam 
Ink Law. 147. See Reprisals. 

LETTERS OF REQUEST.— 

§ 1. In ecclesiastical practice, where a dio- 
cesan court (q. V.) has jurisdiction in a case, but 
the plaintiff wishes the cause to be instituted in 
the Provincial Court {q. v,), he may apply to the 
judge of the former court for letters of request ; 
and when the judge has signed them, and they 
'have been accepted by the judge of the Provin- 
cial Court, a decree issues under his seal, calling 
upon the defendant to answer to the plaintiff in 
the suit, Phillim. Ecc. L. 1278. 

g 2. Letters of request are sometimes issued 
for other purposes, e. g. they are sent from one 
judge to another to request him to examine wit- 
nesses out of the jurisdiction of the former but 
in that of the latter; to enforce a monition, &c. 
Id. 1279; see, also, Stat. 3 and 4 Viet. c. 86; 
Phillim. Ecc. L. 1314 et seq. See Letters 
Rogatory. 

LETTERS OF SAFE-CONDUCT.— 
No subject of a nation at war with England can, 
by the law of nations, come into the realm, nor 
can travel himself upon the high seas, or send 
his goods and merchandise from one place to 
anotlier, without danger of being seized, unless 
he has letters of safe-conduct, which, by divers 
old statutes, must be granted under the great 
seal, and enrolled in Chancery, or else are of no 
effect— the sovereign being the best judge of such 
emergencies as may deserve exemption from the 
general law of arms. (Chit. Prerog. 48, and Vat- 
tel, by Chit. 416.) But passports or licenses from 
the ambassadors abroad, are now more usually 
obtained, and are allowed to be of equal valid- 
ity. — Wharton. 

LETTERS OP SLAINS, or 
S L A N E S . — Letters subscribed by the rela- 
tives of a person who had been slain, declaring 
that they had received an aasythment, and con- 
curring in an application to the crown for a par- 
don to the offender. These, or other evidences 
of their concurrence, were necessary to found 
the application.— ReS Diet. 
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LETTERS -PATENT. — Grants by the 
government 'of lands, franchises, offices, 
&c., contained in charters or instruments 
not sealed up but exposed to open view 
with the great seal pendant at the bottom, 
and usually addressed to all the subjects 
of the realm. (2 Bl. Com. 346; 1 Steph. 
Com. 618.) As to letters-patent for inven- 
tions, see Patent; see, also, Grant, g 4; 
Great Seal; Letters Close ; Warrant. 

LETTERS ROGATORY, or RB- 
QUISITORY. — A written request for the 
examination of a witness, addi-essea by one court 
to another in an independent jurisdiction ; an 
unauthoritative commission to take testimony. 
Before the era of the statutes and conventions 
on this subject now quite common, any steps to 
obtain the testimony of a witness in a foreign 
jurisdiction rested upon the comity of courts 
towards each other. The request which a court 
issues, founded on comity, to a foreign tribunal, 
that it will cause the testimony of a witness 
residing within its jurisdiction to he taken and 
transmitted to the first court, for use in a cause 
there pending, is called “letters rogatory.” — 
Abbott. 

LETTERS TESTAMENTARY.— 
An instrument granted by a surrogate, or 
other proper officer, to an executor, after 
probate of a will, authorizing him to act as 
executor. 

LETTING OUT. — ^The act of award- 
ing a contract, e. g. a construction contract, 
or contract for carrying the mails. 

LETTiNa- TO FREIGHT, (in a charter party). 
2 Brod. & B. 428. 

LBTTRES DB CACHET.— Letters is- 
sued and signed by the kings of France, and 
counteraigned by a secretary of state, authorizing 
the imprisonment of a pex’son. It is said that 
they were devised by P^re Joseph, under the 
administration of Richelieu. They were at first 
made use of occasionally as a means of delaying 
the coxu'se of justice ; but during the reign of 
Louis XIV., they were obtained by any person 
of sufficient influence with the king or his minis- 
ters. Under them, persons were imprisoned for 
life, or for a long period^ on the most frivolous 
pretexts, for the gratification of private pique or 
revenge, and without any reason being assigned 
for such punishment. They were also granted 
by the king for the. purpose of shielding his 
favorites or their friends from the consequences 
of their crimes ; and thus were as pernicious in 
their operation as the protection afibrded by the 
church to criminals in a former age. Abolished 
during the Revolution of 1789. — IVAaWon. 

LEUOA. — A measure of land, the extent 
of which is not precisely known. Some say 
1500 paces* Ingulphus, p. 910, saya 2000 paces. 


In the Monastic, tom. i. p. 313, it is 480 perches. 
Spelman says a mile. — Wharton. 

LEUCATA. — A space of ground as much 
as a mile contains. — Monastic, tom. i. p. 768. 
And so it seems to be used in a charter of 
William the (Conqueror to Battle Abbey. — > 
Cowell, 

LBVAND.*^ NAVIS CAUSA.— For 
the purpose of lightening the ship. A jettison 
(q.v,) See, also, Average; General Aver- 
age. 

LEVANT AND COUOHANT.— 

§ 1. Common of pasture. — When land 
to which a right of common of pasture is 
annexed can maintain during the winter by its 
produce, or requires to plough and compester it, 
a certain number of cattle, those cattle are said 
to be levant and couchant on the land. The 
origin of this double definition of levancy and 
couchancy probably was, that the number requi- 
site to plough and compester was the limit to 
common appendant, and the capacity of winter- 
ing was the limit to common appurtenant. It 
appears that the courts have adopted the latter 
admeasurement as the most liberal in both cases, 
but they have never denied the right of common 
appendant to be admeasured by its original 
standard. (Cooke Inch 10.) It is therefore 
commonly said, that cattle levant and couchant 
are such as the produce of the land will main- 
tain during the winter, without reference to their 
being required for its tillage. Elt. Com. 56, 
citing Whitelock v. Hutchinson, 2 Moo. & B. 
205. In the French feudal law, the term was 
applied to villeins domiciled in a seignory, 
Loysel, Inst. Cout. gl. v. Homines Coachants et 
Levants, 

I 2. Levancy and couchancy is one of the 
standards for ascertaining the number of cattle 
which each commoner may put on the common. 
See Common, 5, 10. 

I 3. Distress. — If cattle escape from A.^s 
land into B.'s land by default of B., (as for muit 
of his keeping a sufficient fence.) they <*annofc 
be distrained for rent by B/s landlord until tlioy 
have been levant and couchant on the land, i, 
until they have beexi at least one night there. 
If they escape by default of A., they imr 1)0 
distrained immediately. Harg. note to Co. Litfc, 
47 b ; see 3 Steph. Com. 249. 

LEVARI FACIAS.— 

? 1. In English law.— A writ of execnition 
which commands the slioriff to levy a judgment 
debt on the lands and goods of the debtor by 
seizing and selling the latter, and receiving tlie 
reiits and profits of the lands until the deiJt is 
satisfied. This wiit Inis been pra<jti<‘ally super- 
seded by the writ of elo^^it (<7, y.) 'Uie writ of 
seqmstrari facias {q. v.) is m the nature of a ImiH 
facias, and is lienee sometimos called kvari facias 
dc bonis ecdesiasticis. Chit, Gen. Fr. 693 : Bin* 
Aa (11 edit.) 397. 

i 2, In American law.— A writ in use 
in Pennsylvania, and a few other States, 
authorizing the sale of mortgaged lands, to 
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satisfy a judgment obtained by the mort- 
gagee against the mortgagor. 

LEVARI FACIAS BAMNA BE 
BISSEISITORIBIJS. — A writ directed to 
the sheriff for the levying of damages, which a 
disseisor had been condemned to pay to the dis- 
seisee. — CowdL 

LEVARI FACIAS QUANDO VI- 
CEOOMES RETIJRNAVIT QUOD 
NON HABBIT EMPTORES.— A writ 
commanding the sheriff to sell the goods of a 
debtor which he had already taken, and had 
returned that he could not sell them; and as 
much more of the debtor’s goods as would satisfy 
the whole debt. — CowelL 

LEVARI FACIAS RESIDtJ- 
IJM BEBITI. — A writ directed to the 
sheriff, for levying the remnant of a partly sat- 
isfied debt upon the lands and tenements or 
chattels of the debtor. — CowelL 

Level, (under mining customs, defined). 5 
Ad. & E. 302. 

(in a covenant). 4 Nev. & M. 602. 

LEVIABLE. — That which may be levied. 

Leviable interest, (a pre-emption claim is 
not). 53 Mo. 170. 

Levied, (in a statute). 2 Cranch (IT. S.) 53. 

Levied iiis certain plaint, (synonymous 
with commenced his suit”). 2 Hall. Y.) 

471. 

Levied upon, (in sheriff’s return). 3 Minn. 

277. 

LBVITICAL DBGRBBS.-Degrees 
of kindred within which persons are pro- 
hibited to marry. They are set forth in 
the eighteenth chapter of Leviticus. By 
82 Henry VIII. c. 88, it is declared that all 
persons may lawfully marry, but such as 
are prohibited by God’s law ; and it is 
declared by the same statute, that “no 
reservation or prohibition (God’s law ex- 
cept) shall trouble or impeach any mar- 
riage without the Levitical degrees.” 1 
Broom & H. Com. 528; 2 Steph. Com. 

(7 edit.) 242. 

LEVY— 

g 1. Money.— :To levy, is to raise a sum 
of money, e, g. by a writ of execution 
against the property of a judgment debtor. 

See Execution, g 8 Beg. ; Fieri Facias. I 

g 2. War. — ^To levy wax', is the assem- 
bling or combining of persons for the pur- 
pose of forcibly effecting a treasonable 
object. See Treason. 

g 3. As to levying fines and taxes, ete 
Fine; Taxation. 


Levy, (what constitutes). 29 Ga. 710: 25 
111. 344; 25 Iowa 464 ; 8 B. Mon. (Kr.) 300: 
27 La. Ann. 265 ; IS Miss. So ; 9 Barb. Y.) 
619 ; 5 Den. (N. Y.) 198 ; 1 Edm. fX. Y.) Sel. 
Cas. 356 ; 1 Hill (N. Y.) 559 ; 2 Id. 666 ; 3 
Wend. (N. Y'.) 446 : 14 Id. 123 ; 19 Id. 495 ; 23 
Id. 462, 490; 4 Dev. & B. (N. C.) L. 3S4; 7 
Ired. (N. C.) L 74; 13 Ohio St. 79; 46 Pa. St. 
294 ; 6 PhQ. (Pa.) 315; 2 Serg. & E. (Pa.) 
156; 4 Wis. 513. 

(what is not). 27 La. Ann. 539; 1 

Mau. & Sel. 711. 

(when synonymous with “assess”). 

13 Vr. (N. J.) 99. 

( when synonymous with “ collect ”). 1 

Mo. App. 344. 

(when svnonvmous with “make,” or 

“ produce”). 1 Wend.' (N. Y.) 540. 

(when synonymous with “make,” or 

“ raise ”). 1 Am. L. J.' 351. 

(how made). 16 Johns. (N. Y.) 287 : 

1 Munf. (Va.) 269. 

Levy and collect, (meaning of). 23 Iowa 
410. 

Levy and collect the penalty in- 
curred, (in a statute). 4 Serg. & E. (Pa.) 88. 

Levy money, (defined). 6 Halst. (N. J.) 227. 

Levying war, (defined). 4 Sawy. (17. S.) 
457 ; 6 Halst. (N. J.) 227. 

(what constitutes). 2 Abb. (U. S.) 

364 ; 4 Cranch (IJ. S.) 75, 471. 

(what is not). 1 Am. L. J. 345. 

(in United States constitution). 2 

Wheel. (N. Y.) Cr. Cas. XXIII. 

(equivalent to “levying an army”), 

1 Am. L. J. 351. 

Lewd, (defined). 9 Ired. (N. C.) L. 346. 

L B W D N B S S . — Li cen tiousness ; an 
offence against the public economy, when 
of an open and notorious character; as by 
frequenting houses of ill-fame, which is an 
indictable offence, or by some grossly 
scandalous and public indecency, for which 
the punishment at common law is fine 
and imprisonment. 

Lewdness, (in a statute). 12 Allen (Mass.) 
177. 

LEX, — Law. In the Eoman law it was a 
resolution adopted by the whole Eoman populm 
(patricians and plebians) in the comHiu, on the 
motion of a magistrate of senatorial rank, as a 
consul, a praetor, or a dictator. 

LEX iELIA SENTIA.— The Julian Sen- 
tian law, respecting wills, and restraining a 
master from manumitting his slaves in certain 
cases. 

Lex sequitate gaudet (Jenk. Cent. 36) : 
Law delights in equity. 

LEX AGRARIA.— The Eoman Agrarian 
law, which provided that no one should possess 
more than five hundred acres of land ; and that 
commissioners should be appointed to divi^ 
among the poorer people what any one had in 
excess of that amount. See Agrarian. 
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Lex aliquando sequitur sequitatem 
(3 lYils. 119 J : La^v sometimes follows equity. 

LEX AMISSA. — One who is an infamous, 
pcrjui'edj or outlawed pei*soii, Bract, lib. 4, c, 
xii. 2. See Liberam Lege3i AmaTERE. 

LEX ANG-LI.®.— The law of England ; 
the common law ; the curtesy of England. See 
Curtesy. 

Lex Anglise est lex misericordise (2 
lust. 315) : The law of England is a law of 
mercy. 

Lex Ang-lias non patitur absurdnm 
(9 Co. 22a) : The law of England does not suf- 
fer an absurdity. 

Lex Angliaa nunquam matris sed 
semper patris conditionem imitari 
partum judioat (Co. Litt. 123): The law 
of England rules that the offspring shall always 
follow the condition of the father; never that 
of the mother, 

Lex Ang-liae nunquapa sine parlia- 
mento mutari potest (2 Inst, 218) : The 
law of England cannot be clianged but by par- 
liament, 

LEX APOSTATA.— A thing contrary to 
law. — Jacob, 

APPAHENS.—Apparent or mani- 
fest law. See Lex MAJriFESTA. 

LEX AQTJILIA.— The Aquilian law, 
which, among tlie Eomans, regulated the com- 
pensation for killing or injuring the slave or 
beast of another, 

T.THTr ATILlA. — The Atilian law, which, 
among the Eomans, regulated the appointment 
of guardians. 

LEX ATIlsflA. — The Atinian law, whidi, 
among the Eomans, declared that the property 
in things stolen should not be acquireef by pre- 
scription. Inst. 2, 6, 2. 

LEX BARBARA. — The barbarian law. 
The laws of those nations that were not subject 
to the Boman empire were so called. — Spd, 
Gloss. 

• 

Lex benefioialis rei oousimili reme- 
dium prsestat (2 Inst 689) : A beneficial 
law affords a remedy for a similar case. 

LEX BREHONIA. — The Brehon or Irish 
law, overthrown by King John. See Brehoh 
Law. 

LEX BRETOISB.— The law of the 
ancient Britons, or Marches of Wales . — CowelL 

Lex citius tolerare vult privatum 
damnum quam publicum malum (Co. 
Litt. 132) : The law will more readily tolerate 
a private loss than a public evih 


LEX COMITATUS.— The law of the 
countv, or that adminiatered in the county court, 
before the earl, or his deputy. — Spel. Gloss. 

LEX OOMMISSORIA.— A Roman law 
authorizing an agreement between a debtor and 
creditor, that propeity pledged by the debtor to 
secure the debt should become the absolute 
property of the creditor, if the debtor failed to 
pay at the time appointed. — Abbott. 

LEX COMMUITIS.— The common law. 
See Jus Commune. 

LEX OOREELIA.— The Cornelian law 
which, among the Romans, provided remedies 
for injuries to person or property. 

LEX CORNELIA DE EALSO.— The 
Cornelian law relative to forgery. D. 48, 10. 

LEX CORNELIA DB SICABIIS BT 
VENEPICIO.-;The Cornelian law relative 
to assassins and poisoners. D. 48, 8. , 

LEX DANORUM. — The law of the 
Panes. See Panexage. 

Lex ciefleere non potest in justitia 
exRibenda (Co. Litt. 197) The law cannot 
be defective in dispensing justice. 

LEX DBBAISNIA.— The proof of a thing 
which one denies to be done by him, where 
another affirms it ; defeating the assertion of his 
adversary, and showing it to be against reason 
or probability. This was used among the old 
Romans, as well as the Normans.— Cbw^Z. 

Lex dilationes semper exhorret (2 
Inst. 240) : The law always abhors delays. 

LEX DOMICILII.— The law of the 
country where a person has his domicile 
{q.v.) 8 Sav. Syst.; and Westl. Pr. Inb. 
Law, pasdm. 

Lex est ub rsterno (Jenk. Cent. S4): 
Law is from everlasting. An to 

denote the antiquity of tlie law. 

Lex est dictamen ratioms (Jenk. Cent. 
117) ; . Law is the dictate of reason. 

Lex est norma reoti (Branch) ; Law is 
a rule of right. 

Lex est ratio sutnma, quse jubet 
au 0 B sunt utilia et neoessaria ©t oon- 
traria prohibet (Co. Litt, 319 b); Law is 
the highest reason, whuih commands those 
things which are useful and necessary, and for- 
bids what is contrary thei'eto. 

Lex est sauctio sanota, jubens Ron- 
esta ©t protiibeins coiitraria (2 Inst# 
687) ; Law is a sacred sanction, commanding 
what is right and prohibiting the contrary 
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Lex est tutissima cassis ; sub clyp- i 
CO leg-is nemo decipitur (2 Inst. 56;: 
Law is the safest helmet ; under the shield of 
the law no one is deceived. 

LEX ET OONSUBTUDO PAR- 
LIAMENTL — The law and custom for 
usage) of parliament. The houses of parlia- 
ment constitute a court not only of legislation, 
but also of justice, and have their own rules, by 
which the court itself and the suitors therein | 
are governed. May Pari. Pr. (6 edit.) 38-61. 

LEX ET CONSUETUDO RBG-lSri.— 
The law and custom of the realm ; one of the 
names of the common law. 

LEX PALCIDIA. — The Falcidian law 

(g. V.) 

Lex favet doti ( J enk. Cent. 50) : The law 
favors dower. 

Lex fingit ubi subsistit ssquitas fll 
Co. 90) : The law makes use of a fiction where 
equity subsists. This is the maxim by which 
the law sought to reconcile theoretical consist- 
ency with substantial justice, but the latter is 
no longer considered to derive support from 
transparent fictions. 

LEX PORI. — ^The law of the place of 
action. The forms of remedies, modes of 
proceeding, and execution of judgments 
are regulated by the laws* of the place 
where the action is instituted ; or, as the 
civilians uniformly express it, according to 
the leo! fori. Lord Brougham, in Don v. 
Lippmann, 5 01. & F. 1, remarks: “The 
law on this point is well settled, that what- 
ever relates to the remedy must be deter- 
mined by the lex fori, the law of the country 
to the tribunals of which the appeal is 
made. This rule is clearly laid down in 
the British Linen Company v. Drummond, 
10 Barn. <fc C. 903; De la Vega v. Vianna, 

1 Barn. & Aid, 284 ; and in Huber v. Steiner, 

2 Scott 304 ; 1 Hodges 206 ; 2 Bing. N. C. 
202 ; 2 Dowl. Pr. C. 784 ; and 4 Moo. & S. 
828. The only question is, whether the 
law to be enforced relates to the contract 
itself, or to the remedy. When both the par- 
ties reside in the country where the act is 
done, they look to the law of that country. 
The contract being silent as to the law by 
which it is to be governed, the lex lod con- 
trades was probably considered at the time 
the rule; for the parties would not sup- 
pose that the contract might afterwards 
come before the tribunals of a foreign 
country. But it is otherwise when the 
remedy actually comes to be enforced. 


The parties do not necessarily look to the 
remedy when they make the contract. 
They bind themselves to do what the law 
they live under requires ; but as they bind 
themselves generally, it may be taken as 
if thej’ had contemplated the possibility 
of enforcing it in another country. That 
is the lowest ground upon wdiich to place 
the case. The inconveniences of a differ- 
ent course are manifest. The principles of 
law and the known course of the courts, 
render it necessary that the rules of prece- 
dent should be adopted, and that the par- 
ties should take the law as they find it 
when they come to enforce their contract; 
although there may be no difficulty in 
knowing the law of the place of the con- 
tract, and great difficulty in knowing that 
of the place of the remedy. The distinc- 
tion exists with greater force as to the 
practice of the courts where the remedy 
is to be enforced. Because the contract 
has been made abroad, the form of action 
known in the foreign court must not be 
pursued in the courts where the contract 
is to be enforced.” 

Lex fori, (when governs). 1 Gr. (K. J.) 68: 
2 HiU (N. Y.) 201, 227. 

LEX GOTHIOA.— The Gothic law, or 
law of the Goths . — SpeL Gloss., Se& Lex Wisi- 
aOTHORUM. 

LEX HOSTHilA BE PUBTIS.— A 
Boman law, which provided that a prosecution 
for theft might be carried on without the own- 
er's intervention. 4 Steph. Com. (7 edit.) 118. 

LEX IiyCPERATORlA. — The Imperial 
or Roman law. ' 

Lex iutendit vicinum vioini facta 
scire (Co. Litt. 78 b) : The law intends that 
one neighbor knows what another neighbor does. 

Lex judioat de rebus necessario 
faoiendis quasi re-ipsa faotis: The 
law judges of things which must necessarily be 
done, as if actually done. 

LEX JUDIOIALIS.— An ordeal. Leg. 
H. 1. 

LEX JULIA MAJBSTATIS.— A law 
promulgated by Aui^ustus Csesar among the 
Romans, comprelieuding all the ancient laws 
that had before been enacted to punish trans- 
gressors against the state. 4 Steph. Com. (7 edit.) 
161. 

LEX LOCI.—Late Law*Latin for “the 
law of the place.” It is chiefiy^used in the 
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following phrases : the lex lod [celehratil 
coiitracftis is the law of a place where a 
contract was made ; lex loci solutionis is the 
law of the place of payment, i, e. of the 
place where, by the terms of the contract, 
payment is to be made ; lex lod actus is the 
law of the place where a transfer of prop- 
erty or some similar formal act has been 
performed : lex loci rei sitse is the same as 
lex situs (q^ v.) / lex loci delicti is the law of 
the place where a tort or wrong has been 
committed ; lex fori is the law of the place 
where judicial proceedings have been 
taken to enforce an obligation, & 0 . See 
Westl. Pr. Int. Law passim; 8 Sav. Syst. 
passim. See, also, Interitational Law; 
Jurisdiction ; Locus regit Actum. 

Lex loci, (when governs). 2 Mass. 89 ; ‘10 
Td, 260, 265; 4 Cow. (N. Y.) 510; 12 Johns. 
(N. Y.) 142; 14 Id. 338; 12 Wend. (K Y.) 
439 ; 3 Wheel. Ci*. Cas. 479 ; 4 Desaus, (S. C.) 26. 

(distinguished from “lex fori^M. 6 

Wend. (N. Y.) 485. 

LEX LOCI CONTRACTUS.— 

The law of the place of the contract. 

1 1. Yalidity.—Generally speaking, the 
validity of a contract is decided by the law 
of the place where it is made. If valid 
there, it is, by the general law of nations 
(jure gentium), held valid everywhere, by 
the tacit or implied consent of the parties. 
The rule is founded not merely in the con- 
venience, but in the necessities of nations; 
for otherwise it would be impracticable 
for them to carry on an extensive inter- 
course and commerce with each other. 
The whole system of agencies, of pur- 
chases and sale^, of mutual credits, and 
of transfers of negotiable instruments, 
rests on this foundation; and the nation 
which should refuse to acknowledge the 
common principles, would soon find its 
whole commercial intercourse reduced to 
a state like that in which it now exists 
among savage tribes. 

g 3. Invalidity.— The same rule applies 
to the invalidity of contracts ; if void or 
illegal by the law of the place of the con- 
tract, they are generally held void and 
illegal everywhere. This would seem to 
be a principle derived from the very ele- 
ments of natural justice. The Code ex- 
pounds it: Hulhm enim pactum, nuUam 
conventionem, nullum contractum^ inter eos 
dderi mlumus subsecutum, qui oontrahunt 


lege conirahere prohibente (1. i. tit. 14, 1. 5). 
If void in its origin, it seems difficult to 
find any principle upon which any subse- 
quent validity can be given to it in any 
other country. But there is an exception 
to the rule as to the universal validity of 
contracts: “Xo nation is bound to recog- 
nize or enforce any contracts injurious to 
its own interests, or its subj ects.'^ — W harton. 

Lex loci contractus, (application of). 7 
Cranch (U. S.) 115; 1 Gall. (U. S.) 371, 377, 
441; 2 Mas. (U. S.) 151; 3 Conn 472; 5 Day 
(Conn.) 320; 2 Bibb (Kv.) 207 ; 2 Cow (N.Y.) 
626; 5 Id. 577; 2 Hill Y.) 227; 3 Johns. 
(K Y.) Ch. 190; 4 Johns. (N. Y.) 285; 11 Id. 
195 n. ; 14 Wend. (N. Y.) 249, 250 ; 23 Id, 100 ; 
1 Bay (S. C.) 468; 2 Id. 377; 1 Tyler (Vt.) 7, 
42; 3 Wheel. Am. C. L. 342, 390; 7 Id. 155; 
1 Barn. & Ad. 284; 1 W. Bl. 258; 2 Hagg*, 
Cons. 369, 371; Str, 733; 7 T. R 243; 2 Ken 
Com. 454. 

LEX LOCI REI SIT.ffl.— The law 
of the place where the thing is situate. It 
is sometimes also called lex sitils. As to 
real or immovable property, the general 
rule of the common law is, that the laws 
of the place where such property is situate 
exclusively govern in respect to the rights 
of the parties, the modes of transfer, and 
the solemnities which should accompany 
them. The title, therefore, to real prop- 
erty can be acquired, passed, and lost 
only according to the lex lod rei sitse, 
StorjT- Confl. L. \ 424. See, also, Westl. Pr. 
Int. Law. 

Lex loot bbi sitjs, (application of). 10 
Wheat. (U. S.) 192, 202 ; 6 Paige (N. Y.) C27, 030. 

LEX LONG-OBARDORUM. — The 
name of an ancient code in force among the 
Lombards. It contains many evident traces of 
feudal policy. It survived the dentructiou of 
the ancient government of Lombardy by Oharlo- 
magne, and is said to be still pailially in force 
in some districts of Italy. — Bomwr. 

LEX MANIEESTA.—Mamfofit or open 
law; the trial by duel or ordeal. The same 
with lex apparem [q. v.) In' King John’s elnir- 
ter (c, 38) and the articles of that charter (c. 28) 
the word manifestam is omitted. — Burr HI. 

LEX MEROATORIA. — The mercantile 
law, or general body of Buropeun usages in 
commercial mattera, 1 Stoph. Com. (7 edit.) 65. 

Lbx HEROATORIA, (what is). 2 Stark. Ev^ 
449. 

Lex necessitatis est lex temporls. 
1 . e. instantis (Hob. 169) : The law of 
sity is the law of the time, i e. of the moment 
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Xtex neminem cog’it ad vana seu ! praised 
inutilia pera^enda (5 Co. 21): The law 
lorces no one to do vain or useless things. 


Les: neminem cog’it ostendere quod 
uescire prsesumitur (Lofit 569) : The law 
compels no one to show that which he is pre- 
sumed not to know. 

Lex nemini operatur iniquum; ne- 
mini facit iujuriara ( Jenk. Cent. 22) : The 
law works harm to no one; does injury to no 
one. 

Lex nil facit frustra ; nil Jubet fnis- 
tra (3 Buis. 279; Jenk. Cent. 17): The law- 
does nothing vainly ; commands nothing vainly. 

Lex non a rege est violanda (Jenk. 
Cent. 7) : The law* is not to be violated by the 
king. 

Lex non cogit ad impossibilia : The 
law does not force to impossibilities. This 
maxim does not apply where a thing is impossi- 
ble on account oialy of the defendant’s inability 
to perform a contract. 

Lex non deficit in justitia exbi- 
benda (Jenk. Cent. 31) : The law does not 
fail in showing justice. 

Lex coQiT ad vana setj inutiua, 
(applied). 71 Me. 148, 

Lex non curat d© minimis (Hob. 88) : 
The law cares not about trifles. 

Lex non favet delicatorum votis (9 
Co. 68) : The law favors not the wishes of the 
dainty. 

Lex non intendit aliquid impossi- 
bile (12 Co. 89) ; The law intends not any- 
thing impossible. 

Lex non patitur fraotiones ©t divi- 
siones statutorum (1 Co. 87); The law 
suflers no fractions and divisions of statutes. 

Lex non prsBcipit inutilia, quia inu- 
tills labor stultus (Co. Litt. 197); The 
law commands not useless things, because useless 
labor is foolish. 

Lex non requirit -verijfloari quod 
apparet curiae (9 Co. 64) ; The law does 
not require that that which is apparent to the 
court should be proved. 

LEX NOK SORIPTA.— The unwritten 
or common law, which includes general and 
particular customs, and paiticular local laws. 
See Common Law, and 1 Steph. Com, (7 edit.) 
40-68. 

LEX ORDINANDI. — The same as Ux 

fori {q. V.) 

Lex plus laudatur quando ration© 
probatux (Litt. EpB.): The law^k more 


when it is approved by reason. For 
Lord Coke declares, that the law is unknown 
to him that knoweth not the reasrm thereof; and 
that the known certainty ol the law is the safety 
of all.” 1 Inst. Epil. 

Lex posterior derog-at priori (Mack. 
Civ. L. 5 j ; A later statute takes away the eflect 
of a prior one. But the later statute must either 
expressly repeal, or be manifestly repugnant to 
the earlier one. 

LEX PR-®TORIA. — The Prsetorian law, 
by w’-hich every freedman who made a will was 
commanded to leave a moiety to his patron. 
Inst. 3, 8, 1. 

Lex prospicit non respicit (Jenk. Cent, 
284) : The law looks forward, not backward. 

LEX RBQ-IA. — One of the leges supposed 
to have been enacted in the times of the early 
kings (reges) of Rome, and to which more 
especially was attributed the constitutional 
theory, that all power civil (potestas) and mili- 
tary {imperium) was vested in the emperor. — 
Brown. 

Lex rejioit superflua, pugnantia, in- 
congrua (Jenk. Cent. 133); The law rejects 
supeifluous, contradictory, and incongruous 
things. 

Lex reprobat moram (Jenk. Cent. 35) ; 
The law dislikes delay. 

Lex respicit sequitatem (Co. Litt. 24 b) : 
The law pays regard to equity. 

LEX RHODIA. — The Rhodian law, par- 
ticularly the fragment of it on the subject of 
jettison, {de jactu,) preserved in the Pandects. 
(Dig. 14, 2, 1. 3 Kent Com. 232, 263.) — Bur^ 
rill. 

LEX SAGRAMENTALIS.— Purgation 
by oath. Leg. H, 1. 

LEX SORIPTA. — The written or statute 
law. 

Lex soripta si oesset, id custodiri 
oportet quod moribus et consuetu- 
din© induotum est ,* et si qua in re boo 
defecerit, tunc id quod proximum et 
oonsequens ei est ; et si id non appar- 
eat, tunc jus quo urbs Romana utitur 
servari oportet (7 Co. 19); If the written 
law be silent, that which is drawn fiom manners 
and custom ought to be observed ; and if« that is 
in any matter defective, then that which is next 
and analogous to it ; and if that does not appear, 
then the law which Rome uses should he fol- 
lowed. This maxim of Lord Coke is so far 
followed at the present day, that, in cases where 
there is no precedent of the English coui-ts, the 
civil law is always heard with respect, and ofter., 
though not necessarily, followed. — Whatton,. 

Lex semper dabit remedltan: The 
law will always give a remedy. 
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Lex semper intendit quod convemt 
rationi (Co. Litt. 7Sb): The law always in- 
tends what is agreeable to reason. 

LEX SITUS.— Modern law Latin for 
‘‘the law of the place where property is 
situated.” The general rule is, that lands 
and other immovables are governed by the 
lex situs, i. e. by the law of the country in 
w'hich they are situated. West!. Pr. Int. 
Law 62. See Lex Loci Rei Sitje. 

Lex spectat naturae ordinem (Co. 
Litt. 197 b) : The law has regard to the order 
and course of nature. 

Lex suoourrit ignoranti (Jenk. Cent. 
15) : The law assists the ignorant, 

T.Tnx TALIOlSnS. — ^The law of retalia^ 
tion. The law of retaliation was common among 
all ancient nations, as the best means of protec- 
tion,- but, in progress of time, when mannei-s 
had assumed a milder tone, bodily injuries were 
brought into the civil courts, and the punish- 
ment to be inflicted, or the satisfaction to be ren- 
dered, was left entirely to the judge. 4 Broom 
& H. Com. 8. 

LEX TEBR-®. — ^The law and custom of 
the land. 

Lex terejb, (includes what). 2 Ld. Raym. 
1114 n. 

Lex uno ore omnes alloquitur (2 Inst. 
184): The law speaks to all with the same 
mouth. 

LEX WALLENSrOA.— The Welsh law. 

LEX WISIGOTHORUM.— The law of 
the Visigoths, or Western Goths who settled in 
Spain; first reduced to writing A. u. 466. A 
revision of these laws was made by Egigaa. — 
Spel. Gloss,; BwrilL 

LEX, or LOI. — Law ; the oath with com- 
purgators; also, a meadow. 

LEY CIVILE. — The civil or Roman law. 

LEY GAGER. — wager of law; one who 
commences a lawsuit. — Cowell. 

LEYERWITE.— Laibwite, 

LEZB-MAJBSTY, — ^An oflense against 
sovereign power ; treason; rebellion. 

LIABILITY. — ^The condition of being 
actually or potentially subject to an obli- 
gation; is used either generally, as in- 
cluding every kind of obligation, or, in a 
more special sense, to denote inchoate, 
future, unascertained or imperfect obliga- 
tions, as opposed to debts, the essence of 


which is that they are ascertained and 
certain. (See Debt.) Thus, when a per- 
son becomes surety for another, he makes 
himself liable, though in what obligation 
or debt the liability may ultimately result 
is unascertained; and when a person be- 
comes a member of a joint stock company 
he makes himself liable for the debts of 
the company, to be ascertained when it is 
wound up. In Williams v. Harding (L. R. 
1 H. L. 9), the House of Lords decided 
that the liability of a shareholder of a 
solvent company was a “debt” within the 
meaning of the Bankruptcy Act, 1861 ; the 
reasons given for this decision are some- 
what technical. See Limitation of Lia- 
bility. 

Liabiutt, (defined). 3 Dill. (U. S.) 532 ; 5 
Me. 237. 

(in bankrupt act). 115 Mass. 52. 

Liable, (in a statute). 2 Low. (U. S.) 354. 

LIARD. — ^A farthing. 

I LIBBL.-^ 

g 1. In the widest sense of the word, a 
I libel is a published writing, picture, or 
[ similar production, of such a nature as to 
j immediately tend to occasion mischief to 
the public, or to injure the character of an 
individual. (Stark. Sland. cited in Shortt 
Copyr. 297, n. (a) ; Bradlaugh v. Beg., 3 Q, 
B. D. 627.) Hence, libels are of two kinds, 
public and private. 

? 2. A public libel is one whioh tends 
to produce evil consequences to society, 
because it is either blasphemous (Shortt 
Copyr. 297; Steph. Or, Dig. 97; see Blas- 
phemy), or obscene ( g . v.) (Shortt Copyr. 
311), or seditious (q. v.) (Id. 319 ; Sfcoph. Cr. 
Dig. 55), The publication of such a libel 
is a misdemeanor. To this class also be- 
long libels on legislative bodies, which are 
contempts or breaches of privilege ; libels 
on courts of justice, or on persons con- 
cerned in proceedings before courts, which 
are contempts of court ( q , v .) (Shortt 
Copyr. 844, 857), and libels on foreign 
rulers, ambassadors, <fcc. Id, 879 ; Stoph. 
Or. Dig. 69. 

I 3. Private— -Defamatory.— Private 
libels are of two kinds. A defamatory 
libel, or a libel on the character of an in- 
dividual, is a false and malicious writing, 
picture, or the like, published concerning 
a certain person, and which either brings 



LIBEL. 


LIBEEA. 


(753) 


him within the danger of the law by ' 
accusing him of a crime, or has a tendency 
to injure him in his profession or calling, 
or by holding him up to scorn, ridicule, 
hatred, or execration, impairs him in the 
enjoyment of general society, (Shortt 
Copyr. 384, 391,) or by blackening the 
memory of one who is dead, tends to pro- 
voke a breach of the peace. (Jd. 419; 3 
Kuss. Or. 178, 205 ; Steph, Or. Dig. 184.) A 
defamatory libel is a civil injury, giving 
rise to a right of action for damages hy the 
person defamed. It is also a misde- 
meanor, and makes the offender punish- 
able criminally by fine and imprisonment. 
(Shortt Copyr. 499; Steph. Cr. Dig. 184 et^ 
$eq ) The question whether a publication 
is libellous or not is one of mixed fact and 
law, and rests with the jury, subject to the 
judge’s direction as to the law. Fox’s Act 
(32 Geo. III. c. 60) made this rule applica- 
ble to criminal prosecutions for libel. See 
Thomas v. Williams, 14 Ch. D. 864. See, 
also, Fact, § 3. 

J 4. Libel to property. — A libel may 
be injurious to a person’s property or 
trade. Thus, if a person falsely and mali- 
ciously publishes statements calculated to 
injure the property (e. g, the business) of 
another, this is a libel, and not only gives 
rise to a right of action for damages, but 
may also be restrained by injunction. 
Saxby v. Easterbrook, 3 C. P. D. 339. See 
Innuendo; Justification; Malice; Privi- 
lege; Publication; Slander. 

? 6. Ecclesiastical and admiralty 
practice.— In the Admiralty and Ecclesi- 
astical Courts, the first plea in a cause (not 
being a criminal cause) is termed the libel, 
and runs in the name of the party or his 
proctor, who alleges and propounds the 
facts on which his demand is based. See 
Plea. 

Libel, (defined). 5 Bise. (U. S.) 330; 7 
Conn. 268; 27 Id, 61; 8 Blackf. (Ind.) 426; 4 
Mass, 163; 2 Pick. (Mass.) 113; 7 Cow. (N. Y.) 
613 ; 1 Den. (N. Y.) 347 ; 3 Johns, (N, Y.) Caa. 
337, 354; 2-5 Wend. (N. Y.) 186, 198; 4 Mc- 
Cord (S. 0.) 317 ; 3 Grim. L. Mag. 178. 

(wha.t constitutes). 3 How, (U. S.) 

260, 291; 4 Mm. (U. S.) 116; 2 Den. (N.Y.) 
303; 16 Mees. <& W. 318, 344. 

(distinguished from slander”). 14 

Vr. (H. J.) 26. 

(proof of malice). 8 How. (U. S.) 266, 

— (when maUce is implied). 4 Wend. 

(R Y.) 118, 


LIBEL OF AOOHSATIOH.—In the 
Scotch practice, the written charge against one 
criminally accused. 

LIBELLANT. — ^The suitor plaintiff 
who files a libel in an admiralty or ecclesi- 
astical case. 

LIBBLLBB. — The suitor defendant 
against whom a libel has been filed. 

Libeller, cosoion, (in a declaration). 3 
Pa. 66. 

LEBBLLI FAMOSI. — Scurrilous publica- 
tions of a libellous nature. 

LIBBLLtrS COISTTENTIONIS. --- In 
the civil law, the statement of a plaintiff’s claim 
in a petition presented to the magistrate, who 
directed an officer to deliver it to the defendant. 

LIBER. — (1) A book; a main subdivision 
of a literary work. (2) Free ; exempt from the 
control of another or the obligation of service to 
him ; free from a burden or charge. 

LIBER ASSISARTTM.— The hook of 
assizes or pleas of the crown, being the fifth part 
of the year-books. 

LIBER ET LEG-ALIS HOMO. — A 
free and lawful man. One worthy of being a 
juror. 

LIBER PEXTDORITM.— A code of the 
feudal law, compiled by direction of the Em- 
peror Frederick Barbarossa, and published at 
Milan, a. d. 1170. — W/iarion. 

LIBER HOMO. — ^A freeman. 

LIBER JUDIOIALIS OF ALFRED. 
— Alfred’s dome-book. See Domesday. 

LIBER NIGER DOMES REGIS.— 
The black book of the king’s household. The 
title of a book in whicli there is an account of 
the household establishment of King Edward 
IV. and of the several musicians retained in his 
service, as well for his private amusement as for 
the service in his chapel . — JSncycL Loiid, 

LIBERA. — A livery or delivery of so much 
com or grass to a customary tenant, who cut 
down or prepared the said grass or corn, and 
received some part or small portion of it as a 
iward or gratuity.— 

LIBERA BATELLA.— A free boat; a. 
right of fishing. 

LIBERA CHASEA HABENDA.— A 
judicial writ granted to a person for a free ch^e* 
belonging to his manor, after proof made by in 
quiry of a jury that the same of right belongs toj 
him, 

' LIBERA PIBO ARI A*— A free fishery. 
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LIBERA "WABA, — A free measure of 
ground. 

LIBERAM LEGEM AMITTERE.— 
To lose one’s free law (called the villainous 
judgmental’, to become discredited or disabled 
as Juror and "witness ; to forfeit goods and cliat- 
tels and lands for life; to have tht)se lands 
wasted, houses razed, trees rooted up, and one’s 
b^y committed to prison. It was^ anciently 
pronounced against conspirators, but is now dis- 
used, the punishment substituted being^ fine and 
imprisonment. Hawk, P. C. 61 c. Ixxii., § 9 J S 
Inst, 221. 

Lxberata pectinia non liberat offer- 
entem (Co. Litt. 207) : Money being restored, 
.does not set free the party ofiering. 

LIBERATE. — When execution has been 
’if 5 sued on a statute staple by a writ in the nature 
<of an extent, the lands, tenements and chattels 
,of the conusor or debtor are not delivered to the 
• connsee or creditor, but are seized by the sheriff 
‘‘into the king’s hands,” and in order to get pos- 
. session of them the conusee must sue out a writ 
.called a “liberate,” which commands the sheriff 
to delixer them into his hands. Lidd Pr. 1087 ; 
2 Wms. Saund. 221. See Extent. 


na exierunt (2 Inst. 496) : Royal franchises 
relating to the crown have emanated from the 
crown by grant of kings. 

LIBBRTATIBUS ALLOOANBIS.— 

See De Libertatibus Allocandis. 

LIBBRTATIBUS EXIGBNDIS IN 
ITINEBB.— An ancient writ whereby the 
king commanded the justices in evre to admit of 
an attorney for the defense of another’s liberty. 
Beg. Orig. 19. 

LIBERTIOIDB. — A destroyer of liberty. 

LIBERTIES.— Privileged districts exempt 
from the sheriff’s jurisdiction. See 13 and 14 
Viet. c. 105, and Jail Liberties. 

Liberties and eeanchises, (in a statute). 
11 East 175. 

Libertinum inigratum leg’es oi-viles 
in pristinam servitutem redi^unt; 
sed leg’es Anglise semel manumissiim 
semper liberum judicant (Co. Litt. 137) : 
The civil laws reduce an ungrateful freedman to 
his original slavery, but the lavrs of England 
regard a man once manumitted as ever after free. 


LIBER AT lO. — Money, meat, drink, 
* clothes, &c., yearly given and delivered by the 
Jord to his domestic servants. — BIoutU, 

LIBBRATIOIT.— In the civil law, pay- 
.ment 

Libebos et degales homines, (as meaning 
.freeholdei-s). Cam. & N. (2Sf. C.) 38. 

LIBERT AS.— Liberty ; freedom ; a privi- 
lege ; a franchise. 

LIBBRTAS EOCLESIASTI- 
OA. — Church liberty, or ecclesiastical im- 
munity. 

Liberbas est natiiralis facultas ejus 
quod euique facere libet, nisi quod de 
jure aut vi probdbetur (Co. Litt. 116); 
Liberty is that natural faculty which permits 
every one to do any thing he pleases except that 
which is restrained by law or force. 

Libertas inestimabilis res est (U. 60, 
17, 106): Liberty is an inestimable thing; a 
thing above price. 

Libertas nou recipit sestimatioueupL 
(Bract. 14} ; Freedom does not admit of valua- 
uon. 

Libertas omnibus rebus favorabil- 
ior est (L. 60, 17, 122); Liberty ia more 
feiTored than all things, 

LIBERTATE PBOBAISTDA.— De 
Libertaxe Probanda. 

Libertates regalas ad oorouam speo- 
tautes ax couoessione regum a ooro- 


LIBBRTT.— 

§ 1. In its general sense, a liberty is an 
anthority to do something which would 
otherwise be wrongful or illegal. Thus, 
if a man grants to another trees growing 
on land, that implies a liberty to cut them 
and carry them away. ( Roll e Abr., Grau n b, 
Z. 16. See Free Entry, Egress and Re- 
gress.) Such a liberty may be either 
personal to the gratitee, or it may be in- 
herent or annexed to property so aa to 
pass with it on an assignment. See 
License. 

2 2. “Liberty” is also used as equiva- 
lent to “franchise” (q.v.) both as denoting 
a right and as denoting the place whore tho 
right is exercisable. Thus, tho Liberty of 
the Savoy is a place subject to a franchise. 
Viner Abr., Franchise, B. 8. As to writs 
of execution, see I^on Omittas. 


Liberty, (defined), 
(in a deed). 


3 Conn. 467. 

4 Burn. <& 0. 486. 


LIBERTY OP SPEECH. — Free- 
dom to orally express one’s sentiments, 
uncontrolled by any censorsiiip or re- 
strictions of government beforehand,. 
Like the liberty of the press, this liberty 
is not an exemption from punishment or 
damages after the act; nor does it give 
any right of speaking to the interruption 
of lawful assemblies, or to the disturbance 
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of the peace. It only means that govern- 
ment shall not inquire beforehand what 
an individual intends to say, to restrict 
him.— 

LIBERTY OP THE PRESS, — 
Freedom to print and publish the truth, 
from good motives and for justifiable ends. 
(8 Johns. (N. Y.] Cas. 39-i.) This right is | 
secured by the first amendment to the 
United States constitution. The abuse of 
the right is punished criminally by indict- 
ment, civilly by action. 

LIBERTY OP THE RULES. — A 
privilege to go out of the Fleet and Mai'shalsea 
prisons within certain, litnits and there reside. 
Abolished by 5 and 8 Yict. c. 22. 

LIBERTY TO HOLD PLEAS.— The 
liberty of having a court of one’s own; thus, 
certain lords had the privilege of holding pleas 
within their own manors. 

Liberty to purchase, (in a covenant). 1 
Edw. (IT. Y.) 1; 8 Wheel. Am. C. L. 2S9. 

Liberum corpus nullam reoipit 86std- 
matiouem (Dig. 9, 3, 7) ; The body of a 
freeman does not admit of valuation. 

LIBERUM MARITAOIUM.-— Frank- 
marriage {q, ?;.) 

LIBERUM SERVITIUM.— Free (t. e. 
certain) service. JSee Service. 

LIBERUM SOOAQ-IUM.— Free socage, 

LIBERUM TEITEMENTUM.— -A frank 
tenement {q. v.) or freehold. The plea or 
avowry of Iwemm tenementurn was the only case 
of usual occurrence in more modern practice in 
which the allegation of a general freehold title 
in lieu of a precise allegation of title was suffi- 
cient. It was sustained by proof of any estate of 
freehold, whether in fee, in tail, or for life only, 
and whether in possession or expectant on de- 
termination of a term of years, but it did not 
apply to the case of a freehold estate in remain- 
der or reversion, expectant on a particular 
estate of freehold, nor to copyhold tenure. 
Steph. PL (7 edit.) 257. 

Libebxjm teotmeittot, (when defendant 
nay plead). 9 Wend, (F. Y) 160; S Wheel. 
-Im. C. L, 198 ; 1 Barn. & C. 489. 

LIBLAO.—Witchcraft, pai-ticularly that 
kind which consisted in the compounding and 
administering of drugs and philtres. Leg. 
AtheL 6* 

XiIBLAOUM.— Bewitching any person; 
also, a barbarous sacrifice. Leg, AtheL 6. 

. fold English law, a 

Jitoo, a equal to a pound 


[ LIB RATA TBRB.^. — A portion of 
ground containing four oxgangs, and every 
oxgang fourteen acres.— CoicelL This is the 
' same with what in Scotland was called pound- 
! land of old extent. — Wharian. 

LIBRIPEITS . — A civil law term for a 
scaJesman. 

LIBRA ARSA. — A pound of money 
burned, i. e. melted, or a'^sayed by melting, to 
test its pui’ity. Librce anas et pensatcs, pounds 
burned and weighed . — SpsL Gloss. 

LIBRA FUMER AT A. — ^A pound of 
money counted instead of being weighed. — SpeL 
Gloss» 

LIBRA PBFSA, — A pound of money by 
weight. It was usual in former days, not only 
to sell the money, but to weigh it; because 
many cities, lords, and bishops, having their 
mints, coined money, and often very bad money 
too, for which reason, though the pound con- 
sisted of twenty shillings, they weighed it. — 
Bnayd. Land. 

LICENSE.— 

§ 1. In its general sense, a license is an 
authority to do something which would 
otherwise be inoperative, 'wrongful or ille- 
gal. (See Authority; Liberty.) Thus, 
a lease frequently contains a covenant by 
the lessee not to assign the term 'without 
the lessor’s license. 

1 2. Land. — ^In the law of real property, 
a license is generally au authority to do 
an act which would otherwise be a tres- 
pass. A license passes no interest, (Gale 
Easm, 15 ; Shelf. R. P. Stat, 59,) and, there- 
fore, if A. grants to B. the right to fasten 
barges to moorings in a river, this does 
not amount to a demise, nor give the 
licensee an exclusive right to the use of 
the moorings, nor render him liable to be 
rated as the occupier of part of the bed of 
the river. (Watkins v. Overseers, &c., L. 
B. 3 Q. B. 350.) Hence, also, if a person 
by deed grants an exclusive license for the 
use of land, this may amount to a lease, 
or to the grant of an incorporeal heredita- 
ment. Hooper v. Clark, 8 Best & S. 150 ; 
L. B. 2 Q. B. 200. See Lease, § 1. 

1 3, Bewooable — Irrewocahle. — A 
mere license is always revocable, but when 
a license comprises, or is connected with, 
a grant of an interest, it is generally irre- 
vocable. (Wood V. Leadbitter, 13 Mees. & 
W. 838; Gale Easm. 61.) Thus, a license 
by A. to hunt in his park is revocable, but 
a license to hunt and take away the deex 
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Tvhen killed, is in truth a grant of the deer 
\vith a license annexed to come on the 
land, and if the grant is good the license is 
irrevocable, (Shelf. E.. P. Stat. 60.) So a 
license may be irrevocable if granted for 
valuable consideration. Browne Div. 56 
§ 4. Marriag'e license.-^A marriage 
license is an authority enabling two per- 
sons to be married.* 

S 5. Intoxicating' liquors, <&c.--Li- 
censes for the manufacture and sale of 
intoxicating liquors are of different kinds, 
according to the authorities by whom they 


License, (defined). 4 Blatchf. (U. S.) 206; 

3 Wall. (U. S.) 441; 9 Wheat. (U S.) 1, 213; 
50 Ga. 530, 537 ; 11 Mass. 533, 537 ; 24 Mich. 
279; 4 Sandf. (N. Y.) Ch. 72; 44 Superior (N. 
Y.) 136, 140; 15 Wend. (N. Y.) 3S0; 4 Watts 
(Pa.) 232 ; 3 Kent Com. 452. 

(vrhiit i^]. 11 Mass. 533; 14 Td 403; 

4 Johns. {X. Y.) 418; 15 Wfind. (N. Y.) 3S0, 
390, 392 ; 5 Cai*. P. 460 ; 4 Eabt 469 ; Palm. 

1 ^ (what is not). 9 Johns. (N. Y.) 35; 

3 Nev. & M. 691. 

(distinguished frc»m grant ^’). 3 Duer 

(N. Y.) 255, 258. 

(distinguished from “ easement ’0. 4 

Sandf. (N. Y.) Ch. 72; 15 Wend. (N Y.) 380; 

4 Watts (Pa.) 232; Ang. Waterc. § 285 ; 3 Kent 


are grant ed.f 


Com. 452. 


*Such licenses are of three kinds in England. 
A special license is granted by the Archbishop 
of Canterbury, and enables the parties to be 
niairied in any church or chapel or other meet 
and convenient place. An ordinary license is 
granted by any archbishop or bisliop for the 
marriage hf persons within his diocese in a 
church or chapel in which banns may lawfully 
be published. (Browne Div. 56, 68.) A super- 
intendent registrars license is one granted by the 
superintendent registrar of the distinct in which 
lilt; parties, or one of them, reside, authorizing 
tliG solemnization of a marriage between them 
according to the rites of the Church of England, 
(»r the usages of the Quakers or Jews, <sc., or 
such form as they think fit to adopt. Id. 65. 
See Mabriage ; Marriage Acts.^ 

f A magistrate’ or justices license is granted, in 
England, as a kind of certificate that the appli- 
cant is a proper person to be intrusted with the 
sale of intoxicating liquors, and that the prem- 
ises*’ which he occupies are fit for the purpose. 
In counties^ new licenses ai*e granted by the jus- 
tices present at the meeting held by them every 
year, and called “the general annual licensing 
meeting,” and must be confirmed (except in the 
case of outdoor licenses) by a standing committee, 
appointed every year from among tlieniselves by 
tlie Justices at quarter sessions, and called “ the 
county licensing committee.” (Act of 1828, | 1 ; 
Act 6f 1872, § 37; Act of 1874, ? 32.) In 
boo'oughs, licenses are granted by “tlie borough 
lieening committee,” appointed every year from 
among themselves by tlie borough justices, and 
confirmed by the whole body of borough justices, 
or if the borough has not ten justices, licenses 
are granted by the borough justices, and con- 
firmed by a “joint committee” composed of six 
borough and county justices. Act of 1872, ^ 38. 

The magistrate’s license entitles the holder to 
take out the corresponding excise license, which 
is granted by the conimissionei's of inland rev- 
enue^jmd is a mode of levying a tax on the sale 
ot liquors and refreshments. 

Both magistrates’ and excise licenses reqnw’e 
to be renewed every year, and are of various 
descriptions, according to the number and kind 
of liquors authorized to be sold under them, (the 
public-house license; the beer license, <Sec.,) and 
to tlie question whether the liquor is to be con- 
sumed on or off the premises, (indoor and out- 
icor licenses , shop-keepei's’ wine license, Ac.,) 


and to the time during which they authorize the 
consumption (the six-day license, i. e. excluding 
Sundays; the early closing license, Ac. Eor 
an enumeration of the various licenses, see 
Lelv & Foulkes’s Licensing Acts 7.)_ A ])r(v 
vibional license may also be granted in respect 
of premises about to be constructed or in course 
of construction. (Act of 1874, ^ 22.) An lubli- 
tional license is one granted to the bolder of a 
“strong beer dealer’s wholesale excise license,” 
and authorizes him to soil beer by retail for con- 
sumption off the premises. Stats. 26 and 27 
Viet. c. 33, § 1 ; 43 Viet. c. 6. 

There are also excise licenses granted with- 
out the necessity of a magistrate’s license, e. g. 
the refreshment house license, (23 Viet. c. 27, 
6,) which does not authorize the sale of intoxi- 
cating liquors, (Lely & Foulkes 10,) and the 
licenses to brewers, wholesale beer dealers, malt- 
sters, distillers, dealem in foreign wines, manu- 
facturers of and dealens in tobacco, Ac. Stal . 0 
Geo. IV. c. 81, and the other acts mentioned in 
the index to the statutes, title “ Brewer.” 

Among miscellanetius licences, or liccusoH not 
granted In the usual wuiy by justices or the 
excise authorities, may be mentioned the “occa- 
sional license” in the strit^t sense of the word, 
namely, a license granted by the e.xciae author- 
ities, on the written consent of a justice, to a 
person already licensed to sell liquors lo 1)0 con- 
sumed on the premises, authorizing tlic sale of 
them at some other ]dace between certain hours, 
and on a special occasion (c. g. a fair, i*aco, ball, 
Ac.) si)ecified in the license. (25 Vi<^t. e. 22, 
13; 26 and 27 Viet. c. 33, \\ 19, 20; 27 Viet. c. 
IS, -§ 5.) The term “occasional licenso” is also 
applied to an exemption granted by the (‘ommis- 
aioneni of police or other “local authority” 
(Act of 1872, \ 26) of the district, exempting 
the person to whom it is granted from the rules 
relating to the closing of premises on a spocial 
occasion {e. g. a Mq (u* ball) and during certain 
hours specified in the license. Act ol 1872, 2 
29, See Form; Lely A Foulkes 192. As to 
the hours of closing, see Act of 1874, 3, ^ 

There are also numerous other varieties of, 
licen.se, such as game licenses, {see Game,) licen- 
ses for making and selling gmpowtkr^ fireworks, 
Ac., liceiises for race-courses in the suburbs of 
London, (Stat. 42 and 43 Viet. c. 18,) for the 
reception of Umim^ for retreats for hcMUm 
drunliards,&c. Id.c.10. DotnkbnnicssJ 3. 
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Licenser fdibtmgiiished from “interest in ! Lntin pleadings the translation being still in 
land”). 4 Mau. ds Sel. 562; 1 Chit. Gen. Pr. . common use. 

238. 


rsjQonymons with “permit”}. 5 

Black f. (Ind.) 155. 

(power to, distinguished from “power 

to tax”). 2 Halst. (2?, J.) 06, 67. 

(in an agreement). 10 Heisk. (Term.) 

322. 

(in a statute). 22 How. fU. S.f 227, 

240 ; 3 Wall. (U. S.) 441, 443 ; 9 Wheat. (U. S.) 
213; 42 Iowa 673. 

(how granted). 7 Taunt. 374. 

(how pleaded). 2 Nott. & M. (S. C.) 

13S ; S Wheel. Am. 0. L. 199 ; 8 Taunt. 31, 596. 

(when m&j he by parol). 9 Pick. 

(Hass.) 415 ; 2 Marsh. 360, 551 ; 2 Saund. 113. 

License, appoint^ient or authority, (in 
a statute). 100 Mass. 206; 108 Id. 294. 

License fee, (distinguished from “tax”). 
11 Mich. 43, 347; 7 How. (K Y.) Pr. SI. 

License, tax and BEauxATE, (in city char- 
ter). 43 Iowa 524; 51 Ho. 122; 11 Am. Eep. 
440; 22 Jd. 261. 

Licensed pilot, (in pilotage act). 60 H. Y. 
249. 

LilCBHSBEl. — A person to whom a 
license has been granted. 

Licensee of patent, (defined). 4 BlatcLf. 
(XT. S.) 211; 1 Fish. (U. S.) Pat. Cas. 327. 

LIOEKTIA OpNOORDAKDL— Leave 
to agree. That license for which the king's 
silver was paid on passing a fine. See Fine, | 9. 

LIOBISTTIA LOQUENDI.— An impar- 
lance {q. V.) 

LICEHTIA SITKGBNHL— License to 
arise, which was a liberty or space of time 
anciently given by the court to a tenant to arise 
out of his bed, who was essoined de malo lecti in 
a real action ; and it was also the writ there- 
upon. Fleta 1. 6, c. x. See EssoiGN. 

LIOENTIA TEAHSPRBTANDL— 
See He Licentia Teansfretandi, 

LIOEJSTTIATE, — ^One who has license to 
practice any art or faculty. ^ 

LICENTIOUSNESS.— (1) The doing | 
as one wills, regardless of the rights of j 
others ; (2) lewdness {q. v^) 

LIOET.*(l) It is lawful, or permitted by | 
law ; (2) although. 

Licet dispositio de intereese fiituro 
sit inutilis, tamen potest fiLeri declar- 
atio prsBoedeixB qiiaa sortiatur effec- 
t.nm, interv'enlente novo aotu (Bac. 
Max, CO, 61, r. 14) : Although a disposition of 
a future intei^est is void, yet a precedent declaxar 
tion can bo made, which, a new act intervening, 
may have an effect. 

IjIOBT SiEPIUa BBQITISITTTS.— 
Althougli ofteii lequested, A phrase used in 


f Licita bene misoentur, formula nisi 
juris obstet (Bac. Max. 94, r. 24) : Things 
permitted are properly joined, unless the form 
I of law oppose. 

LIOITATION. — The act of exposing to 
sale to the highest bidder. — Enej/oL Lond, 

LICKING- OF THUMBS.— An ancient 
formality by which bargains w'ere complete. 

LIDFORD LAW. — A sort of lynch law, 
whereby a person was first punished and then 
tried. — TF harton. 

LIB. — To subsist; to exist; to be sus- 
tainable, &c. Thus, to say, “an action 
will Ue” signifie'i that an action may he 
sustained, or that there is ground upon 
which to found it. So, a right is often 
said to lie in franchise, grant, or livery, 
according as it is founded or derived. See 
Grant ; Lying in Franchise. 

LIBQ*B. — In old records, full; absolute; 
perfect; pure. Lieqe widowhood was pure 
widowh ood. — Cowell. 

LIEGE HOMAGE.—An acknowledgment 
which included fealty and the services coii'se- 
quent upon it. 1 Bi*. & H. Com, 442. See 
Homage, g 3. 

LIEGE LORD. — sovereign ; a superior 
lord. 

Liege naturalized subjects, (in a char- 
ter). 3 Serg. & B. (Pa.) 34. 

LIEGE POUSTIE.— A state of health 
which gave a person lawful power in Scotland to 
dispose of his heritable property either eausd 
mni'tis or otherwise. But the Scotch law of 
deathbed has now been abolished by 34 and 35 
Vicfc. c. 81, which enacts that no deed, instru- 
ment, or writing made by any peraon who bljall 
die after the passing of that act shall be liable 
to challenge or reduction ex oajpite lech . — 
Wharton. 

LIEGEMAN. — ^He that oweth allegiance 
--CoweU. 

LIBGER, or LEGEB. — A resident am 
baesador. 

LIEGES,- or LIEGE PEOPLE.-Sub 
jects, 

LIElt . — Pbenck; Ken; Latin; hgawm.fTo':^ 
Ugare, to bind. Formerly It denoted ohUgatio 
ally. ** Lien is a word of two significations— Pf nstin**! 
lien, as a bond, covenant, or vontracst; and reel Uen., 
a ludgrpent, statute, recoernlzance, or an orifjli'sl 
ajminsl; an nelr, which oblige and aiThct Uje 
iTmrm de la Ley, s **.) or a yrarranty. (Go. Litt 
876 b.> This sense is w obsolete. 
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g 1. A right by which a person is enti- 
tled to obtain satisfaction of a debt by 
means of property belonging to the person 
indebted to him. A lien is therefore a 
species of security [see Security ; Kight), 
but diifers from a mortgage, charge or the 
like in this respect, that in the case of a 
mortgage or charge the origin of the debt 
is immaterial, (e. g. it may be a loan, a 
debt for goods sold, &c.,) while a lien is 
always a security on property which is or 
has been the subject of a transaction be- 
tween the parties. Hence, the civilians 
call the debt giving rise to a lien, a debitum 
connexum, (Thibaut Pand. § 224.) Thus, 
if A. sells lands or goods to B., A. has a 
lien on them for the unpaid purchase- 
money, unless he expressly or impliedly 
waives his riejht. Dart Vend. & P. 729; 
Benj. Sales 666. 

"With reference to their origin, liens 
arise either by operation of law or by 
agreement between the parties. 

^ 2. Liens by operation of la-w. — 
Liens arising by operation of law (liens 
by implication, implied Hens,) are those 
which arise from the relation of the par- 
ties, without express or tacit stipulation, 
and either by the rules of the common law 
(as in the case of the vendor’s lien for 
purchase-money mentioned above), by the 
rules of equity (equitable liens), or under 
the provisions of a statute (statutory liens), 
of which two latter classes examples will 
be found below. 

? 3. Conventional liens. — Liens by 
agreement between the parties (conven- 
tional liens) are those created intention- 
ally in cases where the relation between 
the parties is not such as to give rise to a 
lien by operation of law, as where a car- 
rier stipulates for a general lien [mfra, 
§ 4,) on goods sent him for transmission. 
(Wiltshire Iron Co. u G. W. R. Co., L, R. 
6 Q. B. 101, 776.) The intention to create 
the lien may be express, or it may be im- 
plied, g. from a previous course of deal- 
ings between the parties. Sm. Merc. L. 
661. See. Implied, J 2. 

With reference to the nature of the right 
which they confer on the creditor, liens 
are of two kinds— 

I 4, Retainingr, or posaessory lieu. — 
A retaining (or possessory) lien is the 


right of the creditor to retain possession 
of his debtor’s property until bis debt has 
been satisfied. (As to the difference be- 
tween a lien and a pledge, see Donald v. 
Suckling, L. E. 1 Q. B. 604.) Thus, if a 
person takes a watch to a watchmaker to 
be repaired, the watchmaker has a lien on 
the watch for his remuneration, i. e. has 
the right of retaining it until his reason- 
able charges are paid. In this instance 
the lien is a particular lien^ because it 
exists only as a security for the particular 
debt incurred in respect of the watch 
itself, while a gpneral lien is available as a 
security for all debts arising out of similar 
transactions between the parties. Thus, 
if an attorney has possession of title-deeds 
belonging to his client, he has a general 
lien on them, ?. e. he is entitled to retain 
them until he is paid not only his charges 
in respect of the deeds themselves, but 
also the whole amount owing to him from 
the client for professional services up to 
that time. (Dan. Oh. Pr. 1715.) A solic- 
itor’s lien on a fund recovered in an action 
or suit extends only to the costs of that 
particular action or suit, and can be 
I actively enforced. [Id, 1729. See^ also, 

I Charge, i 5.) General liens exist only in 
pursuance of a usage to that effect in the 
particular trade or business, the principal 
I instances being in the case of solicitors, 
bankers, innkeepers, (Mulliner v, Flor- 
ence, 3 Q. B. D. 4S4,) wharfingers and 
factors. Sm. Merc. L. 562. 

§ 5. A charging- lien is the right to 
charge property in another’s possession 
with the payment of a debt or the per- 
formance of a duty : an instance of this is 
the equitable lien of a vendor of land for 
the unpaid purchase-money, (Wins, Real 
Prop. 414; 1 White <fe T. Lead. Cns. 263; 
Dart Vend. & P. 729. As to lions of part- 
ners, see Lindl. Part. 679.) A (‘barging 
lien can be enforced by bringing an action 
(or in some jurisdictions by filing a bill in 
equity) for a sale of the property, (Walker 
V, Ware, <fcc., Rail. Co., L. R. 1 Eq. 195.) 
The important distinction between a pos- 
sessory and a charging lien is that in the 
case of the former if the creditor gives 
possession of the property, he loses his 
lien, while it follows from the nature of a 
charging lien that the property need not 
be in the creditor’s possession. 
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S 6. Maritime liens.— There are also 
various forms of maritime lierij or lien on 
a ship, freight, <fec., (Fish. Mort. 168 et seq,,) 
some of which are possessory and some 
charging. Thus, a shipowner has, inde- 
pendently of contract, a possessory lien on 
goods carried in his ship for the freight 
due in respect of them. (Maud <fe P. Mer. 
Bh. 294.) If a ship is injured in a collision 
by the negligence of the other ship, the 
owners of the former have a maritime 
(charging) lien on the latter for the dam- 
age (The Charles Amelia, L. E. 2 A. <fe E 
830) ; so the master of a ship has a mari- 
time (charging) lien on the ship and freight 
for his wages and disbursements (Maud 
& P. Mer. Sh. 91 ; also, Kingston v. 
Wendt, 1 Q. B. D. 367) ; this is an instance 
of a statutory lien, or lien created by stat- 
ute. A maritime charging lien can be 
enforced by proceedings in admiralty, in 
which distress and sale of the ship may be 
ordered. Maud & P, Mer. Sh. 189. See 
Charge. 

Lien, (defined). 24 Me. 214 j South. (N. J.) 
441: 6 Wheel. Am. 0. L. 444; 2 Kent Com. 
634. 

(what is). 1 Hat. (N. Y.) 292; 26 

•Wend. (N. Y.) 467. 

(what is not). 74 N. Y. 467, 673; 5 

Month. Law Bep. 19. 

(of banks on their stock). 17 Serg. & 

B. (Pa.) 285. 

(of common carrier on goods in his 

possession). 2 Halst. (I^. J.) 108. 

(of corporations upon the shares of 

Btockholdei-s), ^ Ang. & A. Corp. g 355. 

(distinguished from “ claim,” or “ de- 
mand”). 49 Barb. (N. Y.) 244. 

(distinguished from “judgment"). 

South. (N. J.) 441. 

(in United States bankruptcy act). 2 

Sandf. (]Sr. Y.) 494, 507. 

(in revised code, § 1980). 46 Ga. 568. 

(in act of 1867, J 44). 81 Pa. St, 

122 132. 

(how created). 1 Hilt. (N, Y.) 292. 

Lien, general, (distinguished from “par- 
ticular”). 2, Kent Com. 634. 

Lien, mechanics/ (what will discharge). 14 

Wend. (H. Y.) 201. 

IiIBFT OP A OOVEHAHT.— The com- 
mencement of a covenant stating the names of 
tile covenantors and covenantees, and the char- 
acter of the covenant, whether joint or several. 

W harton. 

Lien or PiiEuas, (what is). 10 Pick. 
(Mass.) 628. 

Lien, solicitor’s, (superseded by taking 
eecTixity). 16 Ves. 276. 


LIEU, — Place ; room. It is only used 
with in; in lieu, instead of. — Encyd. Land. 

XjIBU OOhi us. — ^A castle, manor, or other 
notorious place, “well known, and generally 
taken notice of by those who dwell about it. 2 
Lii. Abr. 641, 

LIEUTENANT. — Originally, a 
deputy; locum leniens; one who acts by 
vicarious authority. At the present time, 
however, lieutenant has a narrower signi- 
fication. Thus, among civil officers we 
have “ lieutenant governors,” who, in cer- 
tain cases, perform the duties of govern- 
ors, “ lieutenants of police,” etc. Among 
military men, “ lieutenant-general ” is the 
title of a general one degree above major- 
general. “ Lieutenant-colonel ” is the 
officer between the colonel and the major. 
“Lieutenant,” simply, signifies the officer 
next below a captain. In the navy, a 
“lieutenant” is the second officer next in 
command to the captain of a ship. — 
Bouvier, 

LIFE.-— Death; Insurance, ? 7; 
Tenant for Life. 

Life, (beg^uest of a chattel for). 3 Meriv- 

• 

(devise for). 1 Dav (Conn.) 299 ; 5 

Watts (Pa.) 108, 265; 1 mir(S. C.) Ch. 374; 2 
Munf. (Va.) 479 ; 6 Id. 455 ; 2 Vern. 331. 

(gift of chattel for), 5 Johns. (N. 

Y.) Ch. 22, 

LIFE ANNUITY. — An annual in- 
come or payment during the continuance 
of any given life or lives. See ANNOiTr. 

LIFE ASSURANCE.-^ In- 

SURANCB, ? 7. 

LIFE, DURATION OP.— The law 
knows no presumption regarding the du- 
ration of human life. The matter is one 
of evidence, and is for the jury. Never- 
theless, there is a presumption of death 
after seven years’ absence unaccounted 
for. (Doe v. Nepean, 2 Mees. & W. 894.) 
Similarly, there is no presumption of lavi? 
with regard to the survivor of persons all 
of whom perish in a common calamity. 
Wing V. Angrave, S H. L. C. 183, See 
Death, i 3. 

LIFE ESTATE, — See Tenant for 
Life. 
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Life estate, (wliat words in a will create). 
1 Meriv. 448, 054, 

LIFE INSURANCE. — Insur- 
AKCE, ? 7. 

Life ixsueajtce, (defined). 58 Ala. 133; 
72 Mo. 159. 

(is a valid contract). 12 Mass. 115. 

Life interest, ('\\hat words in a will cre- 
ate). 8 Com. Dig. 482. 

LIFBLAND, or LIFEHOLD.— Land 
held on a lease for lives. 

LIFE PEBEAGB. — Letters-patent, con- 
ferring the dignity of baron for life only, do not 
enable the grantee to sit and vote in the House 
of Lords, not even with the usual writ of sum- 
mons to the house. — Wharton, 

LIFE RENT. — A rent payable to, or re- 
ceivable by, a person for the term of his or her 
life, €. g, a jointure rent-charge, a life annuity 
issuing out of lands, and such like. — JSrown, 

LIFE RENTER.— In the Scotch law, ^ 
a tenant for life without waste. — Bell Diet 

LIGAH. — A wreck consisting of goods sunk 
in the sea, but tied to a cork or buoy, in order 
that they may be found again. 5 Co. 106 ; 1 
Br. & H. Com. 363, Bee Jetsam, Flotsam and 
Ligan. 

LIGEANCE, — ^The old-fashioned equiva- 
lent for “ allegiance ” {q, -«,) Co. Litt. 129 a. 

Lig*eantia est quasi leg’is essentia ; 
est vinculum fidei (Co. Litt. 129): Alle- 
giance is, as it were, the essence of law ; it is the 
chain of faith. 

Lig’eantia naturalis nullis olaustris 
ooercetur, nullis metis refrsenatur, 
nullis finihus premitur (7 Co. 10): Nat- 
nnil allegiance is restrained by no barriers, 
reined by no bounds, compressed by no limits. 

LIGEAS. — In old records, a liege. 
LIGHT.— 

? 1. Where the owner of a building with 
windows, skylights, &c., has enjoyed the 
access of light to it for twenty years, as 
of right, without interruption, he acquires 
the right of preventing the owners of ad- 
joining land from building or otherwise 
doing anything on their land to injuriously 
obstruct the access of light to his windows. 
(See Enjoyment.) This right is a negative 
easement. (Shelf. R. P. Stat. 120; Gale 
Easm. 319; Cox Anc. L. ; Latham Wind. 
Lights.) It is also called the right of 
ancient lights,"' and the ‘"right of light 


and air;" hut the latter name is inac- 
curate, as the right to air stands on a 
diflerent footing. (See Air ) The ease- 
ment may also be acquired by express 
grant like any other easement, and may 
be (and frequently is in large cities) modi- 
fied or taken away by statute. 

? 2. The right of ancient lights is not 
lost by the mere fact of the building on 
the dominant tenement having been pulled 
down for the purpose of erecting a new 
building in its place, for the easement 
attaches to windows in the new building 
occupying the same position as those of 
the old building, and it continues to exist 
while the land is vacant, if the right has 
not been abandoned. (Eccl. Comm, v. 
Kino, 14 Ch. D. 213.) The easement is 
also not lost where the windows in the 
building are enlarged or opened in a 
different situation. In such a case, the 
adjoining owner may obstruct the addi- 
tional or new window, but in so doing he 
must not obstruct the old windows. Tn])- 
ling V. Jones, 11 H. L, Cas. 290; Gale 
Easm. 606. See Encroachment, g 2. 

LIGHT-HOUSE.— A high building, 
at the top of which lights are shown to 
guide ships at sea. The power of erecting 
and maintaining them is a branch of tlie 
prerogative of the general government. 
The management of light-houses is now 
regulated by various acts of congress. See 
U. S. Rev. Stat. 913, tit. 55. 

LIGHTER. — A small vessel used iu 
lo.adingand unloading ships and sfoamors. 
There are steam -lighters and sail -lighters, 
the latter being the more numerous, 

LIGHTERAGE. — (1) The hnsines.s of 
transferring merchandise to and from ves- 
sels by means of lighters; (2) the com- 
pensation or price demanded for such 
service. 

Lighterage, (defined). 1 Daly (N. Y.) 327. 

LIGHTERMAN. — The master or 
owner of a lighter. Pie is liable as a com- 
mon carrier. 

Lightning, (defined). 4 K. Y. 326, 386. 

LIGHTS . — A person bound to another by a 
solemn tie or engagement. Now used to expresi 
the relation of a subject to his sovereign. 
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LtlG-lSTAG-ITTM. — right of cutting fuel in 
TTOods ; also, a tribute or payment due for the 
same. — Jacob, 

LIG-ITAMIITA. — Timber fit for building. — 
Du Fresne, 

LIG-ULA. — A copy or transcript of a court- 
roll or deed. — Cornell, 

LIG-URITOB.. — A. flatterer ; perhaps a glut- 
ton.' — Somner, 

Like, (does not necessarily mean the same in 
all particulars, but rather the contrary). 2 Cush. 
(Masb.)]d5. 

(in a statute). L. R. 4 H. L. 226. 

Like offekse, (equivalent to “similar of- 
fense”). 127 Mass. 452, 455. 

Like proceedings, (in high wav act). L. R. 
S Q. B. 87. 

Likewise, (synonymous with “also” and 
'’further”). 2 ])o\vl.*& Ry. 405. 

(in a will). 17 Ind. 68. 

LIMIT-LIMITATION.— 

§ 1. Limitation of estates. — To limit 
an estate is to mark out the extreme 
period during which it is to continue, and 
the clause by which this is done in a con- 
veyance, will, &c., is called a “ limitation.” 
Thus, if I grant land to A. for life, and 
after his death to B. and his heirs, this is 
a limitation of a life estate to A., and of 
the remainder in fee to B. [See Wras 
Beal Prof). 139; Prest, Est. 14. See, also. 
Words oe Limitation.) Hence, a limita- 
tion is opposed to a condition or defeas- 
ance, which may put an end to an estate 
before the time fixed for its extreme dura- 
tion, though the difference is sometimes 
one of form only. Thus, if A. devises land 
to his widow for life, on condition that she 
does not marry again, the same result is 
produced as if he devised it to her during 
widowhood, wdiich is a collateral limita- 
tion. (Tu/m, I 4. Fearne Cont. Bern. 10, 
note by Butler.) Littleton (§ 380) calls 
conditional and collateral limitations 
“ conditions in law.” 

? 2. A oonditionsbl limitation (in the 
generic sense of the term) is where one 
estate is limited to end and another to 
commence on the doing of some act or 
the happening of some event. Thus, if I 
grant laud to A. until B. returns from 
Borne, and on that evept^'to 0. in fee, or if 
I grant land to A., provided that when B. 
returns from Borne it shall immediately 
vest in 0. in fee, in either case the limita- 
tion to C. is a conditional limitation. 


! I 3. But in the specific and more accu- 
j mte use of the term, a conditional limita- 
1 tion is where an estate is limited to 
commence in defeasance of a preceding 
estate, as oppO'^ecl to a contingent remain- 
der, which awaits the regular determina- 
tion of the ]»receding estate; conditional 
limitations (in this sense) derive their 
name from their mixed nature, “ they so 
far partake of the nature of conditions as 
they abridge or defeat the estate-s 
viously limited, and they are so fiir limita- 
tions as, upon the contingency taking 
place, the estate pastes to a stranger.” 
(Butler^s note to Co. Litt. 203 b.) The 
latter of the two examples given in sec- 
tion 2 is a conditional limitation in this 
sense, the former being an instance of a 
cobateral limitation [infra, § 4) or a deter- 
minable estate followed by a contingent 
remainder. Fearne Cont. Rem. 5, 9, 14; 
Sm. Ex. Int. g 14S et seq. See Remainder, 

§ 4. A collateral limitation is one 
which marks the extreme duration of an 
estate, and at the same time indicates an 
uncertain event, the happening of which 
will put an end to it before the expiration 
of that period. Thus, a limitation to a 
woman during widowhood, is a collateral 
limitation, because it gives her an estate 
for life, but makes it determinable on her 
marrying again. As to the accuracy of 
the expression, see Butler's note (h) to 
Fearne 10 ; Smith g 36. 

2 5. At common law, no estate could be 
limited in expectancy on the determina- 
tion of an estate in fee-simple, however 
limited or conditional it might be [see Re- 
verter; Right op Entry) ; but under the 
Statutes of Uses and Wills, such limita- 
tions may validly be created. A condi- 
tional or collateral limitation by way of 
use is sometimes called “a shifting” or 
“ springing use ” [see Use) ; when created 
by will it is called an “ executory devise ” 
[q. V.) Butler's note to Fearne 881. See 
Executory Interests. 

2 6. Limitation of rights of action, 
&o. — Limitation, as a measure of time, is 
a certain period prescribed by statute 
within which proceedings to enforce a 
right, or redress a wrong, must be taken, 
(See Co. Litt, 114b.) This is of two kinds, 
namely, (1) where on the expiration of 
the time the right itself is barred, as in the 
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<sise of a person who has been out of pos- 
session of land for a certain number of 
years, although he may be ignorant of the 
fact that another is in possession (Rains 
i?. Buxton, 14 Ch. D, 537) ; and (2) where 
on the expiration of the time the remedy 
is barred, but not the right. Thus, in the 
case of a debt which has remained unpaid 
and unacknowledged for six years, the 
creditor's right to bring an, action to re- 
cover it is gone, but the debt exists for 
other purposes. Hence, he can exercise a 
right of lien to recover it, (Shelf. B. P. Stat. 
267 ; Stats. 21 Jac. I. c. 16, ^ 8 ; 9 Geo. IV. 
c. 14,) but not a set-off or counter-claim, 
because that is in the nature of a cross- 
action. 

§ 7. Disabilities, — ^The period allowed 
in each case runs from the time when the 
right of action accrued. [See Accrual, 2 1.) 
In certain cases, however, persons under 
disability have an extended time allowed 
them, calculated from the time the disa- 
bility ceased, provided the whole time 
allowed does not exceed a certain maxi- 
mum period. The disabilities recognized 
for this purpose are — infancy, coverture, 
and unsoundness of mind. As to the 
absence abroad of a plaintiff or defendant, 
see Absence. 

I 8. Aclmowledgment— New prom- 
ise. — If the person liable to be sued gives 
the claimant an acknowledgment of his 
title, or new promise to pay the debt, this 
has the effect of extending the period of 
limitation, so that it only runs from the 
acknowledgment, or the last aoknowledg- ' 
men-t, if there were several. See Aoknowl- | 
EDGMENT, ? 3. 

I 9. Trusts, &o.-- Fraud.— The Stat- 
utes of Limitation do not apply to trusts, 
except trusts created merely for the pur- 
pose of securing debts or legacies ; nor to ) 
tbe engagements of a married woman 
(Hodgson V. Williamson, 15 Oh. D. 87. 
But in New York the disability of cover- 
ture is now entirely removed, (Acker v. 
Acker, 81 N. Y. 143)); nor to the crown. 
(See Nullum Tempus occurrit Regi.) And | 
in the case of concealed fraud, the right 
of a person to bring an action to recover 
land or rents is deemed to have accrued 
at the time he discovered, or might have 
discovered; the fraud. The statutes do i 


not interfere with the equitable doctrines 
of laches and acquiescence [q. v.) 

§ 10. Limitation of proceedings.— 
The time within which indictments may 
be found, or other proceedings com- 
menced, for crimes and offenses, varies 
considerably in the different jurisdictions. 
In general, in all jurisdictions, the length 
of time is extended in some proportion to 
the gravity of the offense. Indictments 
for murder, in most, if not all, of the 
States, may be found at any time during 
the life of the criminal after the death of 
the victim. Proceedings for less offenses 
are to be commenced within periods vary- 
ing from ten years to sixty days. — Bouvier. 

Limit, (in public health act). L. R. 10 Q. 
B. 180. 

Luviit and appoint, (in a deed). 5 T. R. 
124, 130. 

Limitation, (distinguished from “ condi- 
tion”). 4 Wheel. Am. C. L. 432 j Shep. Touch. 
117. 

(in statute relating to estates). 24 

Wend. (N. Y.) 662. 

Limitation by construction, (what is). 10 
Co. 41. 

Limitation, conditional, (what is). Com. 
L. <& T. 103. 

LIMITATION OP ACTIONS.— 

Limit, §? 6-10. 

LIMITATION OP ASSISE.— A cer- 
tain time prescribed by statute, within which a 
man was required to allege himself or his ances- 
tor to have been seised of lands sued for by a 
writ of assise . — CowelL 

LIMITATION OF ESTATE.-^<3<? 

Limit, U 1-5. 

LIMITATION OP LIABILITY.— 

2 1. Companies. — As to companies 
with limited liability, see Company, i ^ ei 
seq.; Contributory. 

2 2. Shipowners. — A shipowner is not 
liable at all for loss of or damage to goods 
on the ship in certain cases («, g, when 
caused by fire), and, in England, is not 
liable for loss of life or injury to persons 
or things caused by or on board the ship 
in other cases beyond a certain amount 
for each ton of the ship tonnage, namely, 
£15 per ton in respect of loss of life or 
personal injury, and £8 per ton for loss or 
damage to goods. If the damages actu*^ 
ally sustained exceed the amount thus 
arrived at, it is paid into court and di^* 
tributed among the claimants in propor- 
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tion to their claims. The claimants are 
said to prove against the fund in court 
just as creditors prove against an insolvent 
estate. {See Proof.) These limitations 
of liability only apply to eases where the 
loss or injury has not been caused by the 
shipowner’s actual fault or privity. Merch. 
Shipp. Amendment Act, 1862, § 54; Maud 
& P. Mer, Sh. 51 ; Wms. & B. Adm. Pr. 68. 

i 3. Where damage is halved. — ^Where 
two vessels are injured by collision, and both are 
to blame, so that the rule as to halving the 
damage applies (as to which, see Collision), 
and one of them obtains a limitation of his lia- 
bility (supra, § 2), no set-ofF is allowed between i 
the amounts of the respective damages. Thus, I 
suppose the ships A. and B. come in collLion, 
and both are to blame, and the half-damage 
payable by A. is £14,000, and that payable by 
B. is £2000, then if there were no limitation of 
liability, A. would be liable to B. in the differ- 
ence. namely, £12,000. But if ship A. obtains 
a judgment limiting its liability to £5000, the 
question arises whether ship B. should be enti- 
tled to set off the £2000 against the £14,000, 
and prove against the £5000 for the balance of 
£12,000, or whether §liip B. is bound to pay the 
£2000 in full to ship A., and prove for the 
£14,000 against the £5000. It has been de- 
cided that the latter is the correct principle. 
Chapman v. Royal Netherlands Co., 4 P. B. 157. 

Limitations, statute op, (history of). 
South. (N. J.) 728. 

LIMITED. — Confined within fixed 
bounds or limits, either as to time, scope 
or extent. 

LIMITED ADMINISTRATION.— 
See Grant, ^5 et seq. 

LIMITED COMPANIES.— Com- 
pany, ^ 4: et seq.; Joint Stock Company. 

LIMITED DIVORCE, — A divorce a 
mensa et thoro. See Divorce. 

LIMITED PARTNERSHIP. — 

Partnership. 

Limited partnerships, (what are). Ang. 
& A. Corp., ? 42. 

LIMOQ-IA.— Enamel. — Du Oange, 

LINARIIJM.— A flax plat, or place where 
flax is grown,— Iht Cange. 

LINCOLN’ S INN.— An inn of court. See 
Inns op Court, 

LINE, — A succession of relations; a 
boundary; the twelfth part of an inch. 
Consanguinity; Begbeb, 


Line, (in a will). 7 Halst. (N. J.) 311 ; 6 
Watts f Pa.) 54. 

Line, marked, (of a boundary'/. 14 Wend, 
(N. Y.) 690; 4 Hen. & M. ^Va.}‘l25. 

Line of credit, (defined). 44 Wis. 49. 

Line of descent, { in a statute, equivalent to 
‘^line of entailment”). South. (N. J.) 70S. 

LINBA OBLIQDA. — ^The oblique line. 
More commonly termed lima transverscUis {g. v.) 

^ LINBA RECTA. — The right or direct 
line; a line of persons in which the one is 
descended mediately or immediately from the 
I other. 

i 

Linea recta est index sui et obliqui ; 
lex est linea recti (Co. Litt. 158) : A right 
line is a test of itself, and of an oblique ; law is 
a line of right. 

Linea recta semper praefertur trans- 
versali (Co. Litt. 10): The right line is 
always preferred to the collateral. It is a rule 
of descent that the lineal ancestors, in infinitwm, 
of any person deceased shall represent their 
ancestor, i. e. shall stand in the same place as the 
person himself would have done had he been 
living. See Canon, § 3 ; Descent. 

LINEA TRANSVERSALIS.— 
The transverse or cross line ; a line crossing the 
right or perpendicular line ; a line proceeding 
or drawn from the right line, on the side of it 
(d latere), either at right angles or obliquely; 
the oblique or collateral line. (Bract. 67, 68.) — 
BurriH. 

LINEAGE.— Race; progeny; family, 
ascending or descending, 

I LINEAL.— In a direct line from an 
ancestor. — Webster. 

LINEAL CONSANGUINITY. — 

That relationship which subsists between 
persons each of whom is descended in a 
direct line from another, as between sojn, 
father, grandfather, great-grandfather, and 
so upwards in the direct ascending line, 
or downwards in the direct descending 
Une. See Collateral Consanguinity. 

LINEAL DESCENT. — Descent in a 
right line, as where an estate descends 
from ancestor to heir in one line of suc- 
cession, as opposed to collateral descent, 
which is descent in a transverse or zigzag 
line, namely, up through the common an- 
cestor and then down from him. See Col- 
lateral Descent; Descent, § 2. 

LINEAL WARRANTY.--8^^e Col- 
lateral Warranty ; Warranty. 
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LrxEN, (in a policy of insurance). 3 Campb. 
A’2.2 ; 5 Com. Big. 550. 

(in a will), S Com. Dig. 468. 

Li^es, all my clothes and, (passes body 
linen onh^j. 3 Bro. Cb. 311. 

Linen^ the best of my, (in a will). 2 P. 
"VYrns. 388. 

LINES AND CORNBRS.—In con- 
veyancing and surveying, boundary lines 
and the angles they make with each othex\ 

LIQUID ATB.—To adjust; to pay; to 
settle. 

Liqiubated, (when an account is). 15 .Johns. 
(N. Y.) 425; 2 McCord (S. C.) 127; 6 Wheel. 
Am. C. L. 222. 

(when a debt is). 15 Gra..321. 

Liquidated by attoeney, (in a confession 
of judgment). 1 Watts (Pa.) 54. 

LIQUIDATED DAMAGES. — 
Damages, ? 2. 

Ltqutd.ated damages, (defined), 19 Cal. 
677, 6S2 ; 16 Ch. D. 529. 

(in an agreement). 6 Vr. (N. J.) 155. 

(in a contract). 12 Bush (Ky.) 249. 

LIQUIDATION.— 

? 1. Insolvent debtor.— Under the Eng- 
lish Bankruptcy Act, 1869, a debtor unable to 
ay his debts may pi*eseDt a petition stating that 
eis insjolvent, and thereupon summon a general 
meeting of iiis creditors. If the meeting passes 
a special resolution declaring that the affairs of 
the debtor are to be liquidated by arrangement, 
and not in bankruptcy, the creditora appoint a 
trustee, with or without a committee of inspec- 
tion, and the property of the debtor vests in the 
trustee and becomes divisible among his credit- 
ox’s, in the same way as if he had been made 
bankrupt. The subsequent pi’oceedings gener- 
ally follow the same coux’se as those in an ordi- 
naxy bankruptcy {see Bankruptcy, et seq,)^ 
except that the close of the liquidation and the 
discharge of the trustee are fixed by the credit- 
ors. (Bankruptcy Act, 1869, 1 125 ; Bankruptcy 
Rules, 1870, r. 252 et seq.)^ The theory of the 
proceeding is that the affairs of the estate ai’e 
brought under the immediate control of thej 
creditor’s, without the delays and ex'penses caused | 
by the supervision of the court as in bankruptcy, 
but it cannot be said that this object is always 
attained. See CoMariTTEE, ? 6; Composition, 

2 4; Discharge, g 4. 

2 2. Companies.— As to the liquidation of 
companies, see Winding-Up, 

LIQUIDATOR.— 

§ 1. A person appointed to carry out tlxe 
winding-up of a company. See Winding-Up. 

I 2. In the case of a voluntary winding-up 
with or without supervision, liquidators ai’e ap- 
pointed by the company (Companies Act, 1862, 

4 133; Lindl. Part. 1413; Thring Comp. 187); 
but where a company is being wound up subject 


to supervision, the court may appoint additional 
liquidators. Companies Act, 1862, i 150. 

I 3. In the case of a compulsory winding-up, 
a pi’ovisional liquidator may be appointea by 
the coui't as soon as a petition for ’winding-up 
has been presented ; he resembles a receiver 
(q v) ( Companies Act, 1862, 85 ; Liiidl. Part. 

1270 ; Thring Comp 181 .) After the winding-up 
order is made, official liquid at oi’s are appointed 
for the purpose of conducting the proceedings 
in the winding-up, subject to the directions of the 
court. Companies Act, 1862, g 92 ; Lindl, Part. 
1271 ; Thring Comp. 183. 

? 4. The duties of a liquidator are to get in 
and i-ealize the property of the company, to pay 
its debts, and to distribute tlie surplus (if any) 
among the members. The chief difference be- 
tween an official liquidator and a liquidator 
appointed in a voluntary winding-up, is that the 
former cannot as a rule ‘take any important step 
in the winding-up without the sanction of tlie 
court, while the latter is not so I’estricted ; lie 
also does various things which, in a compulsory 
winding-up, are done by the court, e. g. settling 
the list of contributories and making calls. 

Liquor, (defined). 3 Harr. (N. J.) 321. 

Liquor dealer, (who is not). 1 Hughes 
(U. S.) 531. 

Liquors, (in a statute), 20 Barb. (N. Y.) 
246. 

Liquors, strong and spirituous, (in a stat- 
ute). 8 Den. (N. Y.) 43. 

LIS.— A suit, action, controversy, or dispute. 

LIS ALIBI PENDENS. — A suit 
pending elsewhere. Tlie fact that pro- 
ceedings are pending between a plaintiff 
and defendant in one court in respect to a 
given matter, is frequently a ground for 
preventing the plaintiff from taking pro- 
ceedings in another court against the same 
defendant for the same object and arising 
out of the same cause of action. As a gen- 
eral rule, the plaintiff is put to his election 
which suit he will pursue, and the other is 
I either dismissed or the proceedings in it 
are suspended until such suit is decided, 
Walsh V. Bishop of Lincoln, L. R. A. <fc E. 
242; The Catterina Ohizzare, 1 P. D. 3G8; 
Westl. Pr. Int. Law. 

LIS MOTA. — Existing or anticipated 
litigation. The phrase is used chiefly 
with reference to declarations or state- 
ments made under such circumstances 
that they are admissible in evidence not- 
withstanding the rule against hearsay evi- 
dence. Thus, a pedigree drawn up by a 
member of a family is admissible after his 
death as evidence of the facts stated in it> 
unless it can be shown that it was drawn 
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up 'po’it litemi motam.^ The phra'^e Is LilST. — fl) A docket {q t\) or calendar 

used in questions ot pnYile.yed coni muni- , (q. i\j of causea ready for trial or arg’U- 
cations. See Confidential Communica- inent. or of motions ready for hearing. 
TiONs; Privilege. j (2) An official enumeration of taxable 


IjIS PSNDEliNS. — A pending suit, 
action, petition for winding up a company, 
(see III re Barned’s Banking Go , Ex parte 
Thornton, 2 Ch. 171,) or the like. The 
old doctrine of Us pendens was, that if 
property was in question in a suit or 
action, it could not be alienated daring 
the pendency of the suit or action, even 
to a purchaser or mortgagee, without 
notice. (Fish. Mort. oS2 ) But by Stat 

2 and 8 Yict. c. 11, (and the same rule 
obtains in most, if not all, of the States,) 
no Us pendens binds a purchaser or mortga- 
gee without express notice thereof, unless 
a memorandum or notice of the pendency 
of the action, giving a description of the 
person whose estate is intended to be 
affected thereby, and particulars of the 
suit, is filed or registered. The registration 
of a Zis pendens does not create an absolute 
incumbrance on the property, hut merely 
gives intending purchasers or mortgagees 
notice of the litigation. (See an article on 
the subject in the Jurist, 1S05 ( part ii. ), 8SS ; 
Bull V. Hutchins, 32 Beav. 615; 9 Jur. N 
s, 954.) Provision is made by Stat. 30 and 
31 Viet. 0 . 47, for vacating a Us pmdem if 
the litigation is not prosecuted bond fide, 
and the same may be done by statute in 
many of the States. 

Lis pendens, (general doctrine as to). 4 
Cow. (N. Y.) mi ; 1 Wend. (N. Y.) 618. 

(what is). 2 Atk. 174; 2 Pall & B. 

170 ; Barn. 407 ; 1 Vera 286 ; 2 Com. Dig. 718. 

(what is not). 11 Wend. (!N. Y.) 442; 

1 Vern. 318. 

(effect of), 1 Desans. (S*. C.) 17071.; 

3 Atk. 242, 243; 3 Swanst, 535. 

(general rule as to notice). 13 Ves. 

120 * 

(when notice). 1 Johns. (N. Y.) Gh. 

676; 15 Johns, (N. Y. 309; 1 Y'eates (Pa.) 
674: 7 Wheel. Am. C. L. 82; 8 U 303; 11 
Ves. 197. 

■ (when not notice). 3 Ves. 314, 317 ; 

19 M 439, 


I property is called the tax list.” 

LISTERS. — Persona w’ho make out 
tax lists are so called in some of the States. 

LITBR.^. — Letters. A term applied in 
old English law to various instruments in writ- 
ing, official and piivate. 

hlTERJSi DIMISSORI^,— Dimissory 
letters (g. i\) 

LITBR.^ HUM ANI ORBS.— 
Greek, Latin, general philology, logic, moral 
philosophy, metaphysics ; the name of the prin- 
cipal coui-se of study in the University of 
Oxford. — Wharton, 

LITER.^ MORTIJJB. — Dead letters; ful- 
filling words of a statute. Bacon says that, 
‘"there are in every statute certain words which 
are as veins, where the life and blood of the 
statute coiiieth, and where all doubts do arise, 
and the rest are Uteiw mortucs, fulfilling words.” 
Bac. Read, Uses Works iv, 189. 

LITER.S3 PATBNTBS.— Letters-patent; 
literally, open letters. 

Liters© patentes regis non emnt 
vaous© (1 Biilst. 6j ; The king’s letters-pateat 
shall not be void. 

LITBRAS PROOTJRATOBLaE.— Let- 
ters procuratory ; letters of procuration ; letters 
of attorney. Bract. 40, 43. 

LITBRiB RBCOONITIOmS.— A bill 
of lading. 

LITERiB SiaiLLATiB.— Sealed let- 
ters. The return of a sheriff to a writ. 

LITERAL CONTRACT.~-In the civil 
law, a written agreement subscribed by the con- 
tracting parties. 

LITERAL PBOOP.— In the civil law, 
written evidence. 

Liteeaby institution, (in tax act). 8 Ind 
328- 

LITERARY PROPERTY. — The 
common law right of property in a manu- 
script wdiioh the author possesses, both 


*Per Lord Mansfield, Berkeley Peerage Cfise, 
4 Camp, at p. 415 ; Best Ev. 633". “ Prove that 
it [the pedigree] was made post litem motarrij not 
meaning thereby a suit actually i>8ndiug, but a 
controversy existing, and that the person mak- 
ing or concsocting tlie declaration took part in 
the controversy. Shew me even that there WJia 
a contemplation of proceedings, with a 


view to which the pedigree was manufactured, 
and I shall then hold that it comes within the 
rule which rejects evidence fabricated for a pur- 
pose by a man who has an interest of his own 
to serve.” Per Lord Brougham, in Monkton v. 
Att.-Gen*, 2 Buss. M. at p. 161; see, cdsc, 
Slaney t;. Wade, 1 Myh <& 0, 338. 
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before and after publication and independ- 
ently of copyright. See Copyeight, 2 8. 

Litebabt peopebty, (what constitutes). 9 
Am. L. Eeg. 44. 

Liteeaby purposes, (in tax act). 8 Ind. 

323. 

LITBRATE. — One who qualifies himself 
for holy orders by prebenting himself as a person 
accomplished in classical learning, not as a 
graduate of Oxford, Cambridge, &c. — Whartcn. 

lilTEEATIJRA . — Ad llteraturam ^onere 
means to put children to school. This liberty 
was anciently denied to those parents who were 
servile tenants, without the lord’s consent ; the 
prohibition against the education of sons arose 
from the fear that the son, being bred to letters, 
might enter into holy orders, and so stop or 
divert the services which he might otherwise do 
as heir to his father. Paroch. Antiq, 401, 

LITEBIS OBLIO-ATIO.— In the Roman 
law the contract of Tiomen, which was constituted 
by writing [scriptiurd). It was of two kinds, viz. : 
(1) A re in personamj when a transaction was 
transferred from the day-book {adversaria) into 
the ledger {codrcx) in the form of a debt under 
the name or heading of the purchaser or debtor 
(nomen), and (2) apersond in personam^ where a 
debt already standing under one nomen or head- 
ing was transferred in the usual course of Nova- 
tw from that nomen to anotlier and substituted 
nomen. By reason of this transferring, these 
obligations were called transenptiiia;^^ 
no money was, in fact, paid to constitute the con- 
tract ; if ever money was paid, then the nomen 
was arcanum (%. e. a real contract, re contractus) 
and not a Tiomen proprium. — Brown. 

Lithograph, (defined). 7 Otto (U, S.) 368. 

LITIGANT.— One engaged in a law 
suit. 

LITIGATION,— A judicial contest; a 
law suit. 

LITIGIOUS.— 

2 1. In American law, (1) that which ' 
is the subject of litigation; (2) an over- 
fondness for instituting law suits, even un- 
founded ones, or of defending well-founded 
ones. 

g 2. In ecoleeiastioal law.— A church 
or benefice is said to be litigious when two 
patrons present to it by several titles, because 
then the bishop knows not under which present- 
ation to admit, even if they both present the 
same clerk. Pliillim. Ecc. L. 445; Co- Litt 
243 a. See Jus Patrohatus ; Quare Impepit. 

LITIGIOnS RIQHT-— In the civil law, 
a right which cannot be enjoyed ^without bring- 
ing or defending a law suit. 

LITIS -ffilSTIMATIO.— The measure of 

damages. . 


LITIS OONTBSTATIO.— ^66 Contes- 
tation OR Suit. 

LITIS DOMINIUM.— AS'ee Lominus 
Litis, 

Litis nomen omnem actionem sig*- 
nifioat, sive in rem, sive in personam 
sit (Co. Litt. 292) : A law suit signifies every 
action, whether it be in rem or in personam. 

LITISPENDENCE.— An obsolete terra 
for the time during which a law suit is going on. 
See Lis Pendens. 

LITRE. — A French measure of capacity 
equal to one tenth part of a cubic mdtre, or 
61.028 cubic inches. 

LITTLETON. — Thomas Littleton 
seems to have been born about the begin- 
ning of the fifteenth century ; was called 
to the bar at the Inner Temple, made 
serjeant-nt-law 145.3, judge of the Common 
Pleas 1466, knighted 1475, and died 23d 
August, 1481. He wrote the celebrated 
“Ti'eafcise on Tenures/’ still quoted as an. 
authority on the law of real property, and 
made valuable by the equally celebrated 
Commentary of Sir E. Coke. (Foss Biog. 
Diet.; Coke’s Preface to the First Institute.) 
There is also a commentary on it by an 
unknown writer, which ia pronounced by 
Mr. Hargrave to be ^'a very methodical 
and instructive work,” Cary Comm, on 
Littleton vii. 

LITTORAL. — Belonging or appertain- 
ing to the seashore, or the shore of the 
great lakes. A “littoral” proprietor is 
the same as a “ riparian ” proprietor. See 
' Riparian. 

* LITUS MARIS.-Thc sea-fihore. is 
certain that that which the sea ovorflows, either 
at high spring tides or at extraordinary tides, 
comes not, as to tliis purpose, under the donoiti- 
ination of liius mar is, and consequently the 
king's title is not of that large exiont, but only 
to land that is usually overfioweel at ordinjiry 
tides. That, therefore, I call the shore tluit is 
between the common liigh-water and low-water 
mark, and no more.’' Hale de Jur. Mar. c. 4. 

Live, (in a will). 2 'Whai't. (Pa.) 283 ; 1 
Chit. Gen. Pr. 158. 

Live and dead stock, (in a will), 3 Ves* 
813. 

Live animate, (in act of congress). 7 
Blatchf. (TJ. 8.) 285. ^ 

Live stock, (does not embrace live fowls), 
5 Blatchf. (U, S.) 520. ^ 

Livelihood, (in a will). S Atk. 899. 
Liyblihood of the wife, (in a will). 1 
Yeates (Pa.) 439. ' ^ 
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Litelihood, seeking a, (defined). 2 Moo. 
& Sc. 116. 

fin a statute). 10 Barn. & C. 542; 5 

Bin<?. 315 ; 1 DdwL P. C. 399, 583 ; 5 Dowl. & 
By. 626; 13 East 161; 16 JcL 147, 5 Esp. 19; 
1 Marsh. 269 ; 2 Moo. & P. 577 ; 2 Taunt. 190; 
5 Id. 648. 

LIVBLODE. — Maintenance ; support. 

LIVERY.— Formerly when an infant heir 
of land Jiad been in ward to the king by reason 
of a tenure in capite ui de eorond, he was obliged, 
on attaining twenty-one, to sue livery, i. e. to 
obtain delivery of the possession of the land, for 
wliich (in the case of a general livery) he paid 
half a yeaPs profit of the land. Livery was 
eitlier general, i, e. in the ordinai-y form, which 
had several disadvantages, or special, i. e. grsmted 
by the king as a matter of grace, by wliich tliowe 
dibad vantages were avoided and for which the 
heir had to pay more. Co. Litt. 77 a. As to 
the mode by which a tenant in capite ut de honore 
obtained his lands, scfl Ousterlemain. Sec, also, 
Guardian ; Knight’s Service ; In Capite. 

LIVERY-MAN. — A member of some 
coinpimy in the city of London ; also, called a 
“ Ireeman.” 

LIVERY OP SEISIN.— 

§ 1 . A public snl enmity, or overt ceremony,” 
whicli WHS formerly necessary to convey an im- 
mediate estate of freehold in lands or tenements; 
i, fi. an estate of fieehold in possession, or an 
Cvstate of Ireehold only kept out of possessiou by 
a chattel interest (i. e. a term of years) preceding 
it. (Co. Litt. 48 a; Shep. ToucJi. 209 et seq.; 
Burt. Comp. Eq. 7.) Thus, if before the Statute 
of Uses a tenant in fee wished to convey his 
estate to another, he could only do so by a feotl- 
ment, whicli operates by livery of seisin. (Co. 
Liu. 48b; 4 Jarm. & B. 40; Wms. Sets. 100. 
See Feoffment.) At the present day simpler 
means of conveyance are usually available, and 
livery of seisin is practically obsolete. 

I % Livery of seisin is a transfer of the feudal 
possession of land, and it is, therefore, essential 
that it should be made either in the absence or 
with the assent of all persons having a right to 
the possession as against the feofibr, such as 
lessees for years. 

g 3. Livery in deed, — There are two kinds 
of livery of seisin, viz., a livery in deed and a 
livery in law. A livery in deed is where the 
feofibr is on the land to be donveyed, and verb- 
ally x’equests or invites the feoffee to enter, or 
formally hands to him any object, such as the 
ring or hasp of the door of the house, or a 
brancli or twig of a tree, or a turf of the land, 
and declares tliat he delivers it to him by way 
of seisin of .all the lands and tenements con- 
tained in the deed of feoffment. Co. Litt. 48 a. 

g 4. Livery in law, or within the 
view. — livery in law [or livery within the 
view] is when the feoffor saith to the feoffee, 
being in view of the house or land, * I give you 
yonder land to you and your heires, and go 
enter into the same, and take possession thereof 
accordingly,' and the feoJfcse doth accordingly in 


the life of the feoffor enter, this is a pood fei^ff- 
I ment.” Id. 4Sb. See Hereditament, § 2. 

Ltvery op seisin, (defined). 3 Halbl. (N. 
J.) IVS. 

(what is not), Cro. Jac. 80. 

( not necessary to perfect title by letters- 

patent. 8 Crancli ( U. S.) 247. 

LIVERY-OFFICE. — An office appointed 
for the delivery of lands. 

Lives, (equivalent to “subsisting,” or “ol> 
taining a livelihood”), 47 How. (N. Y.) Pr, 
44b. 

(in a statute). 16 Wend. (N. Y.) 221. 

(lea.se made to two during their). 5 

Co. 9 ; 1 Dyer 46. 

LIVING-. — See Benefice. As to living 
memory, see Memory. 

Living, (in a statute). 13 Mass. 343: 111 
Id. 159. 

fin a devise). 4 Mimf. (Va.) 32S ; 

Colles P. C. 1 63 ; Cro. Jac. 649. 

Living at his death, (in a wfill). 1 Whart, 
(Pa ) 221. 

Living in adultery, (who is guilty of). 
14 Ala. 608. 

Living persons, (in the code). 22 N Y. 
So2. 

Living son, (posthumous son is). IP. 
Wins. 486. 

L L O YD 'S BONDS .—Instruments of 
modern origin, in England, being the invention 
of the eminent counsel whose* name they bear. 
They are intcTuled to assist rail wav companies in 
c-cirrying out their schemeR, by indirectly enlarg- 
ing their borrowing fjowens, which are limited 
by the acts creating them, and by the Stats. 7 
and 8 Viet, c. 85, § 19, and 8 and 9 Yict. c. 16, 
A Lloyirs l)ond is merely an admission und(^r 
seal of a debt due from some railway company 
to tlie i>arty in whose favor it is executed, with 
a covenant to pay the debt ivitli interest (“An 
account stated under seal, with a covenant to 
pav.” Per BIa{d<burn, J., Chambers v. Man- 
chester and ^lilford Hallway Co., 33 L. T, Q, B., 
N s., 268 ; 5 IW & S, 588.) ' The obligee is thus 
enabled to go into the market and obtain cash 
upon the faith of those instruments. (Tarraui 
on Lloyd’s Bonds 7, 8.) They are generally 
used (and cun only legally be used) for paying 
contractora and others who have done work or 
supplied materials, &c., for che company, and 
cannot be given for a mere loan of money to the 
company. ‘ See Hodg. Railw. 129 et seq. 

Loaded arms, (what are not). 1 Car. & K . 
530. 

(in a statute). 5 Car, <fe P. 159, 160. 

Loaded wagon, (what is not). 5 Conn. 465. 

Loaded with manure, (in a statute). 2 
Chit. 547, 649. 

LOAD-LINE. — ^The depth to which a ship 
is loaded so as 'to sink in salt water. Section^6 
of the EugliRh Merchant Shipping Act of 1875 
(38 and 39 'V'ict. oh. 88) prescribes that every 



LOABilA^STAGE. 


LOAF. 


CTOS') 


( ^^ner of a Biitibh ship, bef(u*e enterin'^ his •ship 
oi' ward's fioni aiiv port in the Lnited ICiiii^dom, 
bludi mark, in white or yellow on a dark gr.Hind, 
a cliviiha* disk, twelve inehes in diameter, with 
a I'oiizontal line, eighteen inehes in length, 
drawn through its center, and the center ot this 
disk is to indicate the maxiraura load-line in 
salt water to which the owner intends to load 
the siiip for that voyage. Mozely <& W. 

liOADMANAGS.— The pay to a pilot 
for conducting a bhip from one place to another. 
— Coir ell. 

Loaf sugar, (in revenue act). 1 Sumn. (U. 
S,) 159, 161. 

LOAN.— A bailment without reward ; 
anything lent or given to another on con- 
dition of return or repayment. A sum of 
money confided to another. If it be 
effected by the government, it is a public 
loan. 

Loak, (defined). 29 N, Y. 146, IdT. 

(what constitutes). 2 Harr. (N. J.) 

207 ; 6 East 1S6 ; 2 Nev. & M. 608. 

LoA2jr OR USB OF MONEY, (in a statute). 13 
Serg. E. (Pa.) 221 ; 2 Watts (Pa.) 264. 

LOAN CAPITAL. — In England, public 
and joint stock companies may create a loan 
capital, i. e. may borrow money on mortgage or 
bond or debenture stock; e. g. railway com- 
panies under the Bailway Companies Act, 1867, 
(30 and 31 Viet. c. 127, | 21). Such loan capi- 
tal takes precedence usually of all other the 
general debts (but not liens) of the company. — 
Jirown, 

LOAN, GRATUITOUS.- 

g 1. A class of bailment which is called 
coynmodatum in the Roman law, mid is 
denominated by Sir William Jones, a loan 
for use {pret a tisage)^ to distinguish it from 
miifymm, a loan for consumption. It is the 
gratuitous lending of an article to the bor- 
rower for his own use. 

g 2. What constitutes. — Several 
things are essential to constitute this con- 
tract. (1) There must be a loan of either 
goods or chattels, in contradistinction to a 
sale or a deposit of a thing with another 
for the sole benefit or purposes of the 
owner. (2) It must be lent gratuitously. 
(8) It must be lent for the use of the 
borrower, which must be the principal 
object, and not merely accessorial. (4) 
The property must be lent to be specifi- 
cally Returned to tiie lender at the deter- 
mination of the bailment; and in this 
respect it differs from a mutuum, or loan 
for consumption, where the thing bor- 


rowed, such as corn, wine, oil, or inone}’’, 
is Lo be returned in kind. 

I I 3 The borrower has the right to 
' use the thing during the time and for the 
' purpose agreed upon by the paities. The 
loan is to be considered as strictly per- 
sonal, unless from other circumstances a 
different intention may fairly be pre- 
sumed. The borrower must take proper 
care of the thing borrowed, use it accord- 
ing to the lender's intention, restore it at 
the proper time, and in a proper condi- 
tion. 

§ 4. The lender must suffer the bor- 
rower to use and enjoy the thing lent 
during the time of the loan, according to 
the original intention, tvithout any molest- 
ation or impediment, under the peril of 
damages. He must re-imburso the bor* 
rower the extraordinary expenses to which 
he has been put for the preservation of 
the thing lent. He is bound to give nc'itice 
to the borrower of the defects of the thing 
lent; and if he do not, but conceal them, 
and an injury occurs to the borrower 
thereby, the lender is responsible. Where 
the thing has been lost by the borrower, 
and, after he has paid the value thereof, is 
restored to the lender, the latter must 
return either the price paid or the tiling; 
for, by such payment of the loss, the 
property is effectively transf erred to the 
borrower. 

§ o. Mr. Justice Story thus concludes 
his observations on gratiiitoUvS loans— a 
subject of daily occurrence in «Iio iuttual 
business of human life: “It has, how- 
ever," says be, “furniwlied very little o(ica- 
sion for the interposition of judicial tri- 
bunals, for reasons equally honorable to 
the parties and to the liberal spirit of 
polished society. The generous conli- 
denco thus bestowed is rarely nbusod ; and 
if a loss or injury unintentionally occurs, 
an indemnity is either promptly offered 
by the borrower, or compenHjitiou is 
promptly waived by the lender." Story 
Bailm c. iv. 

LOAN-NOTES.— ASfee LLoyn's Bonds. 

LOAN SOCIETIES. — Institutions estah-* 
Hshed in England for the inirpose of advnncjing 
nione)r on loan to the incIuHtrious claHHos, and 
reccivin^j back payment for the same by histnl- 
uionts, with intereet Fbxbnulv fciociBTUKS* 
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LOCAL. — Relating to place; belong- , ject', including sanitary matters ; Viu'e 
ing to or confined within a particular ■ rejiealed and their r'roviihe“ssupeii!r- 

! porated in the Public Health .Act, 9. 
jact, howevei^ dUtlngnisltes its ‘^a-,artia„,enlarv 

1 Lans.(K a"’"®, ‘Coral government 1 ^ kxigina;, ' 

^ * ! the latter heinff th<ibe which deal , 


place. 


Locai., rsfeneral meaning of). 

Y.j 248, 256. ^ ^ 

(equivaleat to “speciar’). 3 Tex. 

App. 363. 

(In State constitution). 43 N. Y- 10 ; 

6S Id. 381 ; 1 Thonip. & 0. (K. Y.) 2S0, 284. 


powei*^ of local authorities in respect to 
striiction. maintenance, repair, and re^ulatioi ‘ 
the hijjhways, streets, and buildings witbiu 
their re&i>ec’tiTe districts. See Peo^'ISIoxal 
Oeder; Sanitary Authorities. 


LOCAL ACTIONS. — Those referring 
to some particular locality, as actions for 
trespasses on land, in which the venue 
must have been laid, in the county where 
the cause of action arose. Heal actions 
and the mixed action of ejectment are 
local; but personal actions are for the 
most part transitory, i. e. their cause of 
action may be supposed to take place 
anywhere, but when they are brought for 
anything in relation to realty, they are 
then local. See 3 Steph. Com. (7 edit.) 
306 ; 2 Chit. Archb. Pr. (12 edit.) 1849. 

Local action, (what is), 6 Mass. 331: 7 
Id. 353 ; 2 Johns. (N. Y.) Cas. 381 : 23 Wend. 
(N. Y.) 484; 2 W. Bl. 1070. 

(what is not). 1 Halst. (N. J.) 29S; 

2 Johns. (N. Y.) Cas. 335. 

LOCAL ALLEGIANCE.— Such as 
is due from an alien or stranger born, so 
long as he continues within the country. 
It ceases the instant such stranger trans- 
fers himself from this country to another. 
But if an alien seeking the protection of 
this government, and having a family and 
effects here, should, during a war with his 
native country, go thither, and there 
adhere to our enemies for purposes of 
hostility, he may be dealt with as a trai- 
tor. See Alien. 

LOCAL BOABDS OE HEALTH.— 
See Board of Health. 

LOCAL COURTS. — ^Tribunals of a 
limited and special jurisdiction, as the 
several c<mnty courts throughout the 
country. See, “further. Borough Courts, 
and Infertob Courts. 

LOCAL GOVERNMENT ACTS.— 
Various Eiiglisli statutes from 21 and 22 Viet, 
c. 98, to 26 and 27 Viet. c. 17, the fii-st of which 
gave certain districts the power of adopting and 
carrying into effect the Public Health Act, 1848, 
(as amended by tlxe L. G. A., 1868,) without the 
necessity of a provisional order of the (then) 
Crcneral Board of Health confirmed by act of 
parliament. The acts ded with various »ub- 
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LOCAL GOVBRNMEITO BOARD.— 
A board establislied by the Stat, 34 and So Viet, 
c. 70, for the purpose of concentrating in one 
department of the government the supervision 
of the laws relating to the public health, the 
relief of the poor, and local government. The 
board may be said to have the control of the vari- 
ous local authorities entrusted with the execution 
of these laws in their respective districts, [see 
Poor ; Sanitary Authorities, ) and its sanc- 
tion is necessary for many purposes, e. g. the 
borrowing of money by sanitaiy authorities 
under the Public Health Acts. The board has 
the same powers and duties as those formerly 
vested in the Poor Law Board, the General 
Board of Health, and some oilier authorities. 
3 Steph. Com. 49, 176. 

LOCAL IMPROVEMENT.— An 
Improvement made in a particular locality, 
by which the real property adjoining or 
near such locality is specifically benefited. 
(Rogers v. City of St. Paul, 22 Minn. 494.) 
The phrase is most pom m only used to des- 
ignate a class of street improvements in 
cities, such as grading, paving, &c. 

Local impeovemeiijt, (in amendment to* 
constitution). 22 Minn’. 494, 

Local laws, (what are not), 13 Yr. (K. J.) 
195, 357, 409. 

Local legislation, (in State constitution). 
5 Lans. (N. Y.) 115. 

LOCAL OPTION LAWS.— Laws* 
in force in some of the States, giving to 
each county or municipality, the power to 
regulate or prohibit the sale of intoxicat- 
ing liquors. 

Local or located minister, (defined), 6* 
Binii. (Pa.) 560. 

LOCAL STATUTE.— Such a statute 
as has for its object the interest of some 
particular locality, as the fonnation of a 
road, the alteration of the course of a. 
river, the formation of a public market in 
a particular district, &o. 

V 

LOCAL TAXES.— Those assessments* 
which are limited to certain districts, as poor- 
rates, parochial taxes, country rJltes, municipal 
taxes, &C. 
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**of a BriLi VENXJB. — A 


venue T\'hich 
See 


- aid in a particular count}", 

’■lii'li mark, in ’v 

aciK.!hu-.ii.k.fO^S: VENUE. 

ariivn ?iln 


f.Jjf,J1.00ATEi.— To ascertain the place in 
0 which something belongs, as to locate the 
calls in a deed or survey; (2) to determine 
the place to which something shall be 
assigned; to fix or establish the situation 
of anything, as to locate a railroad. — 


Abbott. 


Locate, (as synonTmous with “erect,” and 
“ put up ”). 6 How. (JSr. Y.) Pr. 37, 39, 40. 

(in a contract). 82 III. 550. 

Locate axe survey, (power to, gives power 
.to sell). 2 Bibb (Ky.) 69. 

Locate anew, (in highway laws). 117 
.‘Hass. 416. 

Located, (in a statute). 103 Mass. 263. 

LOCATIO. — ^Hire; a letting-out 

LOOATIO-OONHIJOTIO, or HIR- 1 
XtTGr. — bailment for a reward or conipen-| 
,eation. See Hieixo. j 


LOOATIO OUSTODI^.— The receiv- 
ting of goods on deposit for reward. 


IiOOATIO 3MBROIIJM VEHENDA- 
ZRXJM. — ^A contract for the carriage of goods for 
ilike. 

LOOATIO OPERIS.— The hiring of 
labor and services. 

LOCATIO OPERIS PAOIENDI— 
' The hiring of labor and services. ^ 

LOOATIO OPERIS MEROIUM VE- 
HENDABIJM, — hiring of labor in the 
.carrying of goods. See Bailee; Hirie-q. 


Locative calls, (what are). 2 Wheat. (U. 
S.) 211. 

(distinguished from “general” or 

“descriptive calls”). 2 Wheel. Am. C. L. 482. 

(the straight line as the means of 

ascertaining). 11 Wheat (U. S.) 216. 

LOCATOR.— (1) A letter of a thing, or 
services for hire ; (2) one who locates land. See 
Locate. 

LOCKE KING’S ACT.— This statute, 
so called from the member of parliament by 
whom the bill was introduced, is the Stat. 17 and 
18 Viet c. 113. It provides that when any per- 
son dies entitled to any estate or interest in land 
which is charged at the time of his death with 
the payment of money by way of mortgage, and 
he does not signify a contrary intention, liis lieijc 
or devisee shall not be entitled to have the 
mortgage debt discharged out of his j^ersonal 
estate (as was the old rule in Englantl), but shall 
take the land subject to the debt. (Wins, Real 
Prop. 438 ; Fish. Mort. 681, 696.) The rule has 
been extended to equitable charges and liens 
for unpaid purchase-money, and has been made 
applicable to leaseholds. Stats. 30 and 31 Viet, 
c. 69 ; 40 and 41 Id. 3A See Exoneration ; 
Marshalling. 

LOCKMAN. — An officer in the Isle of 
Man, to execute the orders of the governor, 
much like our under-sheriffi — Wharton. 

LOCO PARENTIS.— In Loco Pa- 
rentis. 

LOCOCBSSION. — The act of giving 
place. 

LOCULUS.— In old records, a coffin; a 
purse. 

LOCUM TBNBNS.— Holding the place. 
A deputy, lieutenant, or representative. 

LOCUS CONTRACTUS. — /Sfee Lex 
Loci Contractus. 


LOCATIO RBI. — The hiring of a thing. 

LOCATION.— 

i 1. In American law.— (1) The site, 
or place where a thing may be found; (2) 
the ascertainment and designation of 
ooundaries. See Locate. 

g 2. In the civil and Scotch law, a con- 
tract for the temporary use of a chattel, or the 
service of a person, for an ascertained hire. 

Location oe the lot, (in a statute). 60 
Me. 540. ^ 

LOCATIVE OALLS.-Oalls {q.v.n) 
in a deed, patent, survey, &o., which refer 
to physical objects by which the bound- 
aries of the land in question may be posi- 
tively and readily ascertained. 


LOCUS DELICTI.— The place of com- 
mission of the tort, offense or injury in question. 

LOCUS IN QUO: — Tlio place an which 
the cause of action arose, or whore anything is 
alleged to have been done, in pletidings, in hd 
called. (1 Salk. 94.) The phrase is iihuost 
peculiar to actions of trespass gmre duiiaiim 
fregit. 

I LOOTJS PARTITtrS.— A division mmlo 

I between two towns or counties, to make trial 
where the land or place in question lies. Fleta 
1. 4, c. XV. 

LOCUS PCBNITENTIiE.— A place or 
chance of repentance. A power of drawing back 
from a bargain before any act has bocn done to 
confirm it in law .— JDiot 

Locus pcENiTENTm (when there is). 14 

Blatchf. (U. B.) 864 
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IjOCtis pro solu'tion.Q red-itus 
pecunise seoxindti^ oonditionem di- 
missionis aut oblig’ationis est stricte 
observandus (4 Co. 73) : The place for the 
payni^t of rent or money, according to the 
condition of a lease or bond, is to be strictly 
observed. 

LOCUS REGIT AOTUM.—In private 
international law, the rule that when a legal 
transaction complies with the formalities re- 
quired by the law of the country where it is j 
done, it is also valid in the country where it is 
to be given etTect to, although by the law of that 
country other formalities are required. (S vSav. 
Syst. g 381 ; Westl. Pr. Xnt. Law 159.) There 
are many exceptions to the rule, the principal 
being with reference to land and other immov- 
ables. The will of a British subject is valid in 
England, so^ far as regartls personal estate, if 
made according to the forms required either by | 
the law of the place where it was made, or by 
the law of his domicile. Stat. 24 and 25 Viet, 
c. 114. See Domicile; Lex Loci. 

LOCUS REI SIT.^. — Lex Rm 
S iT^as. 

LOCUS SIOILLL — The place of the 
seal ; usually abbreviated L. S. 

LOCUS STANDI. — The right of a person 
to be heard on a judicial or cwasi-jadicial pro- 
ceeding. The phrase is chiefly used in parlia- 
mentary practice with reference to the question 
whether a person who objects to a private bill 
has the riglit to appear by counsel and summon 
witnesses to support his objection before the 
select committee. May Pari. Pr. 761. See 
Referee. 

LODE-MANAGE, or LODB-MBR- 
EGB. — The hire of a pilot for conducting a 
vessel from one place to another. — CowelL See 
Loadmakaob. 

Lobgei) in mr hands, (in a receipt). 3 Pa. 

224. 

LODGER— LODGINGS.— 

2 3. A lodger is a person who occupies rooms 
in a house of which the general possession re- 
mains in the landlord, as shown by the fact that 
he retains control over the street or outer door. 
If, therefore, a house is divided into sets of 
rooms, each of which has an outer door opening 
on to a common staircase, while the entrance to 
that staircase either has no street-door, or has a 
door under the control of a porter acting as the 
servant of the collective tenants, then each set 
of rooms is not a lodging, but a separate heredita- 
ment, and each tenant has a ratable occupation. 
Ciistlo on the X^ating 83; L. E. 7 Q. B. 96. See 
Eatable. 

J 2. Exemption from distress.— Goods 
belonging to a lodger are exempt fx’om distress 
for rent owing by the lodger’s landlord to the 
superior landlord. To entitle himself to this 
exemption, the lod^r must serve on the superior 
landlord a declaration, with an inventory of the 
goods distrained on, stating if any rent fe due to. 


I his immediate landlord, and that the gofxls are 
j his, and must tender the amount to the superior 
landlord. Stat. 34 and 35 Viet c. 79. 

^ 3. franchise, — In every parliamentaiw 
borough, a person who lias occupied lodgings, 
being of the yearly value of £J0, for twelve 
months preceding the last day of July in any 
year, is entitled to be registered as a* voter at 
parliamentary elections. Stats. 30 and 31 VicU 
c. 102 ; 41 and 42 Viet. c. 26, ? 5 et, seq. 

? L Connnon lodging houses. —The 
English acts relating to the public health con- 
tain provisions for the registration, inspection, 
and regulation of common lodging houhes, 
(Public Health Act, 1875, ? 76 et seq,) The 
acts relating to the metropolis are the Common 
Lodging Houses Acts, 1851, 1853, and the Sani- 
tary Acts, 1866-1874. 

Lodger,^ (defined). L. R. 4 C. P. 525. 

(in lodgeiB* goods protection act). 3 

a P. D. 26. 

(rights of). 7 Cai-. & P. 26. 

LOGATING. — An unlawful game men- 
tioned in Stat. 33 Hen. Ylll. c. 9. 

LOG-BOOK, or LOG.— A sort of 
journal kept by the officers of a ship, con- 
taining a minute account of the ship's 
course and of all memorable events occur- 
ring during the voyage. See U. S. Rev. 
Stat. § 4290. 

LOGIA. — A small house, lodge, or cottaga 
Mon. Ang. tom. 1, p. 400. 

LOGIC. — Greek: Xoyoc^y reason. 

The science of the operations of the 
understanding which are subservient to 
the estimation of evidence; both the pro- 
cess itself of proceeding from known 
truths to unknown, and all other intellect- 
ual operations, in so far as auxiliary to 
this. It includes, therefore, the operation 
of naming; for language is an instrument 
of thought, as well as a means of com- 
municating our thoughts. It includes, 
also, definition and classification. For 
the use of these operations (putting all 
other minds than one’s own out of consid- 
eration) is to serve not only for keeping 
our evidence and the conclusions from 
them permanent and readily accessible in 
the memory, but for so marshaling the 
facts which we may at any time be en- 
gaged in investigating, as |o enable us to 
perceive more clearly what evidence th^re 
is, and to jndge. with fewer chances of 
error, whether it be sufficient. These 
therefore, are operations specially instru- 
mental to the estimation of evidence, and 
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ns such, are within the province of logic. — 

1 Mill Loq,; Art. Log. Comjg.; Wooley 
Introd. ; Whately Log. 

LOGrlUM. — In old records, a lodge, hovel, 
or outhouse. 

LOG-OMAOHY.—A contest of words. 

Logs or TiiiBEB, (in a statute). 3 Wis. L. 
N. 2SC. 

LOLLARDS.— A body of primitive Wes* 
leyans, who assumed importance about the time 
ol’ John Wyclitte ^1360), and were very succ^s* 
ful in disseminating evangelical truth ; but being 
implicated (apparently against their will) in the 
iuMirrection of the Villeins in 1381, the Stat. iJe 
H'eretico Comburendo (2 Hen. IV. c. 15) was 
passed against them, for their suppression. ^ How- 
ever, they were not suppressed, and their rep- 
rehcntatives survive to the present day under 
various names and disguises. — JBrown. 

Lon-don, (in public worship act). 3 Q. B. 
D. 46. 

Lokg, fin a lease). 8 East 165. 

(in a statute). 9 Ves. 127. ^ 

Long account, (in statute authorizing refer- 
ences). 13 How. (N. Y.) Pr.437; 32 Id. 164; 

2 Abb. (N. Y.) Pr. n. s. 266; 9 Abb. (N. Y.) 
Pr.4S6j 19 Id. 286. 

LOlsra PARLIAMENT. — The name 
usually given to the parliament which met in 
November, 1640, under Charles I., and was dis- 
solved by Cromwell on the 10th of April, 1653. 
The name ‘‘long parliament” is, however, also 
given to the parliament which met in 1661, after 
the restoration of the monarchy, and was dis- 
solved on the 30th of December, 1678. This 
hitter parliament is sometimes called, by way of 
distinction, the long parliament of Charles II. 
]\Iozley & W. 

Longa possessio est pads jus (Branch 
Pr.) : Long possession is the law of peace. 

Longa possessio parit jus possi- 
dendi, et tollit actionem vero domino 
(Co. Litt. 110 b) : Long possession produces the 
right of possession, and takes away from the true 
owner his action. 

Longer, (in a will). 1 Burr. 38. 

Longest, (in a will). 1 Harr. & M. (Md.) 
148. 

Longest liver, (in a will). 1 Boot (Conn.) 
78. 

Longum tempus, et longus usus qui 
exoedit memoria hominum, enjEdcit 
pro jure (Co. Litt. 115 a): Long time and 
long use, exceeding the memory of men, sujSSices 
for right. 

LOPWOOD. — A right in the inhabitants 
of a parish within a manor, in England, to lop 
for fuel, at certain periods of the year, the 
branches of trees growing upon the waste lands 
of the manor. The true nature of the right is 


not quite clear, and it seems tliat it can only be 
created by crown grant or act of parliament. 
Willingale v. Maitland, L. B. 3 Eq. 103; Chil- 
ton V. Corporation of London, 7 Cli. D. 735. 
See Prescription ; Profit a Prender. 

LOQUBLA. — An imparlance; a declara- 
tion. 

LOQUBLA SINB DIB.— A respite to 
an indefinite time. 

Loquendum ut vulgus, sentiendum 
Ut docti (7 Co. 11): Speak as the ordinary 
people, think as the learned. 

LORD— LORDSHIP.— 

? 1- In the English law of real property, a 
lord is a person of whom land is held by an- 
other as his tenant. The relation between the 
lord and the tenant is called “tenure” (q. r ), 
and the right or interest which the loid has in 
the services of his tenant is called a “ lordship” 
or “seignory” (q. v.) Wms. Seis. 9. 

§ 2. If before the Statute of Quia Emptores 
(g. V.), A. conveyed land to B. to hold of him- 
self (A.), and B. conveyed it to C. to hold of 
himself (B.), A. Would be called “lord para- 
mount,” B. “mesne lord” or “mesne,” and C. 
“tenant paravail.” {See Mesne.) The Statute 
of Quia Einptores having abolished subinfeuda- 
tion, no person can now create a lordship. {See 
SuBiNPEUPATiON.) The only lords of any im- 
portance at the present day are lords of nmnors. 
(/See Manor.) But the crown is sovereign lord, 
or lord paramount, of all the land in England 
(Co. Litt. la, 65a), and in that character some- 
times becomes entitled to land by escheat ((/. 'u.) 
See PIousE OF Lords. 

LORD ADVOCATE.— The chief public 
prosecutor of Scotland. 

LORD CHAMBERLAIN.— CirAM. 

BERLAIN. 

LORD CHANCELLOR. — /Sec Chan, 

CELLOR, ? 3. 

LORD CHIEF BARON.— The chief 
judge of the Court of Exchetpier, prior to the 
judicature acts. See Baron, ^ 2. 

LORD CHIEF JUSTICE.— Jus- 

I TICE, 

LORD HIOH ADMIRAL.— /See Ai>- 
MIRAL, 2 1. 

LORD HIOH STEWARD.— 

2 1, In England, when a person is impeached, 
or when a peer is tried on indictment for troa-" 
son or felony before the House of Lords, one of 
the lords is appointed lord high stetward, and 
acts as speaker pro tenipore. See Oehtiorari, 
2 4; Impeachment, 

2^ 2. Tf a peer is indicted for treason or Mony 
while the House of Lords is not sitting, the in-* 
dictraent is removed into the Court of the Lord 
High Steward, which k a court instituted by 
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commission from the crown, summoning all the >, 
peers of parliament ; in it the lord high steward | 
is sole judge on points of law, and the peers i 
summoned are triers and judges of fact only. 
(Cox Inst. 473 ; 4 Steph. Com. 302,) This coui*t 
is not to be confounded with that of the Lord 
Steward of the King^s Household, practioallv 
abolished by Stat. 9 Geo. lY, c. 31 ; 4 Steph. 
Com. 325, 

LOED HIG-H TKE ASTJUER.— An offi- 
cer formerly existing in England, who had the 
charge of the royal revenues and customs duties, 
and of leasing the crown lands. His functions 
are now vested in the lords commissioners of 
the treasury. Mozley & W. 

LORD IN G-ROSS. — He who is lord, not 
by reason of any manor, but as the king in 
respect of his crown, &c. Very lord^ is he who 
is immediate loi*d to his tenant ; and very ienant^ 
he who holds immediately of that lord. So 
that, where there is lord paramount, lord mesne, 
and tenant, the lord pai'amount is not very lord 
to the tenant. — Wharton, 

LORD KEEPER, or keeper of the great 
seal, was originally another name for the lord 
chancellor. {See Chancellor, 4 3.) After 
Henry II.'s reign they were sometimes divided, 
but now there cannot be a lord chancellor and 
lord keeper at the same time, for, by the Stat. 5 
Eliz. c. 18, the^ are declared to be the same 
office. Com. Dig. Chancery B. 1. 

LORD LIBUTENANT.-The office of 

lieutenants of counties " was created about the 
reign of Henry VIII., or one of his children, 
(some say in that of Edward VI.,) for the pur- 
pose of having a representative of the crown in 
each county, to keep it in military order. ^ For 
this purpose they have the power of raising 
militia. Formerly, they had the command of 
the militia and other auxiliary forces, and 
appointed their officers, (2 Steph. Com. 585 ; 1 
Broom ^ H. Com. 496,) but by the Stat. 34 and 
35 Viet. c. 86, the jurisdiction of lieutenants of 
counties in these respects has been transferred to 
the crown. They have, however, the power of 
recommending peisons for certain commissions, 
to which recommendation the crown is bound to 
give effieefc. 

LORD MATOR*S COURT.— ;Sfee 
Mayor's Cotjrt or London. 

LORD OP A MANOR.— The grantee 
or owner of a manor. 

LORD PRIVY SEAL.— This officer, 
before the 30 Hen. VIII., was generally an 
ecclesiastic j the office has since been usually 
conferred on temporal peers, above the degree 
of barons. He is appointed by letters-patent. 
The lord privy seal, receiving a warrant from 
the signet office, issues the privy seal, which is 
an authority to the lord chancellor to pass the 
great seal, where the nature of the grant re- 
quires it. But the privy seals for money begin 
in the treasury, whence the frrst warrant issues, 
oonntei%nedl by the lord treasurer* Chi the 


lord privy seal are two attendant clerks, wlio 
have two deputies to act for them. He is a 
member of the cabinet council. — JEncycl. Load. 

LORD WARDEN OP CINQUE 
PORTS. — See CiNQ.rE Ports, 1 1. 

LORD’S DAY. — Dies Dominica; Sun- 
day, 

LORDS APPELLANTS.— Five peers 
who for a time superbeded Eichard II. in lus 
government; and whom, after a brief contnsl of 
the government, he in turn superseded in B-sHT , 
and put the survivora of them to death. Kicli- 
aid II.^s eighteen cominisifeioners itwelv'e peers 
and six commonei-s'r took their place, as an em- 
bryo privy council acting with full poweis, 
during the parliamentary recess. — Brown. 

LORDS JUSTICES OF APPEAL.— 

? 1. These are at present of three classes, 
namely : (1 ) The lords justices of appeal in Chan- 
cery, wlio were in office when the Judicature Ads 
came into operation, and who by those acts were 
made members of the new Court of Apjienl 
(q.v.)* (2) the lords justices appointed under tlie 
Judicature Act, 1875; and (3; those appointed 
under the Appellate Jurisdiction Act, 1'876. 

f 2, The two lords justices of the Cowt of Ap- 
peal in Chancery were appointed under the Stut. 
14 and 15 Viet. c. S3, to assist the lord chancellor 
in disposing of appeals from the master of the 
rolls, the vice chancellors, and the Bankruptcy 
Court, and in disposing of business in lunaty. 
Haynes Eq. 32. See Court of Apfral in 
Chancery. 

I 3. The lords justices of appeal under the 
Judicature Act are* the ordinary members of the 
Court of Appeal. Three of them (including the 
successors to the L. JJ. of A. in (vhanceiy; aie 
appointed under the Judi<‘ature Act, IS 75, § 4, 
and tliree under the Appellate Jurisdiction A<’t, 
1876, 15. The latter L. JJ. differ from the 

three former in being under the obligathm to go 
circuit, and to act on commissions of assize. See 
Court op Appeal ; House of Lords. 

LORDS MARCHERS.— Those noble- 
men who lived on the marclies of Wales or 
Scotland ; who in times pjist had their laws and 
power of life and death, like petty kings. Abol- 
ished by 27 Hen. VIII* c, 26, and 6 Edw. VI. 

I c, 10. 

LORDS OP APPEAL.— 

I I 1. Those members of the House of Lords of 
whom, at least three must be present for the 
hearing and determination of appeals. They 
are the lord eiiancellor, the lords of appeal 
ordinary, {Mra, i 2,) and such peers of parlia- 
ment as hold, or have held, high judicial offices 
— such as ex-chancellors and judges of the 
superior courts’ in Great Britain and Ireland. 
Appellate Jurisdiction Act, 1876, 5, 25. 

I 2. In ordina/py. — Lords of Appeal in 
ordinary are persons appointed by the queen for 
the purpose of aiding the House of Ijoras in the 
ijiieaxh^ a4d determination pf appeals. They 
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must have held some high judicial office for two 
years, or have been practicing barristers or advo- 
cates for at least fifteen years. They are barons 
for life, and axe entitled to sit and vote in the 
House of LQjrd& during their tenure of office. 
Id, g 6. 

LORDS OF ERECTION.— On the 
reiorroation in Scotland, the king, as proprietor 
ol’ benefices, formerly held by abbots and priors, 
gave them out in temporal lordships to favorites, 
ivho were termed “ lords of erection.” — Wharton, 

LORDS OP PARLIAMENT.— Those 
who have seats in the House of Lords. During 
bankruptcy, peers are disqualified from sitting 
or voting in the House of Lords. 34 and 35 
Viet, c, 50. — Wharton* 

LORDS OP REGrALITY.— Persons to 
whom rights of civil and criminal jurisdiction 
were given by the crown. — JBell Diet. 

LORDS ORDAINEBS.— Lords ap- 
pointed in 1312, in reign of Edw. II., for the 
control of the sovereign and the court paity, and 
for the general reform and better government of 
tlie country.— Prom. 

LORDS SPIRITUAL.— The archbishops 
and bishops who have seats in the House of 
Lords. 

LORDS TEMPORAL.— -Those lay peers 
who have seats m the House of Lords. 

LORDSHIP.— Dominion ; manor; seign- 
ory; domain; also, a title of honor used to a 
nobleman not being a duke. It is also the cus- 
tomary titulary appellation of the judges and 
some other persons in authority and office. — 
Wharton, 

Losing pabtt, (in a statute). 60 Me. 285. 
LOSS.— 

J 1. Total— Partial. — In the law of 
marine insurance, “the losses which arise 
from the various perils insured against 
may be either total or partial; they are 
total when the subject-matter of the insur- 
ance is wholly destroyed, or injured to 
such an extent as to justify the owner in 
abandoning to the insurer, and partial \ 
whe/i the thing insured is only partially | 
damaged, or where, in the case of an in- 
surance on goods, the owner of them is 
called upon to contribute to a general 
average.’^ Maud & P. Mer. Sh. 402. 

?2. Actual total loss,— Total losses I 
may again be divided into actual and coTir 
stmetive total losses. ‘Actual total losses | 
arise where the ship or cargo is totally j 
destroyed or annihilated, or where they ; 
are placed by any of the perils insured I 


against in such a position that it is wholly 
out of the power of the insured to procure 
their arrival. Thus, where by means of a 
peril insured against, a ship founders at 
sea, or is actually destroyed, or even where 
she is so much injured that she ceases to 
retain the character of a ship, and becomes 
a wreck or a mere congeries of planks, the 
loss is total and actual, although the form 
of the ship may still remain ; and in these 
cases the assured may recover for a total 
loss without abandonment.^' Maud & P. 
Mer. Sh. 402. 

} 3. Constructive total losses. — 
“Losses are constructively total when the 
subject-matter of the insurance, althougli 
still in existence, is either actually lost to 
the owners or beneficially lost to them, 
and notice of abandemment has been given 
to the underwriters. Thus, where the 
ship, although existing as a ship, is cap- 
tured or laid under an embargo, and has 
not been recaptured or restored before 
action brought, so that she is lost to the 
owners; or where she is so damaged by a 
peril insured against as to be innavigablG, 
and is so situated that either she cannot 
be repaired at the place in which she is, 
or cannot be repaired without incurring 
an expense greater than her value wlion 
repaired, the insured may abandfui and 
treat the loss as total.” Maud dr. P. Mer, 
Sh. 404 ; Sm. Merc. Law 382 at tiaq ; AiUili- 
ison V. Lohre, 4 App Cjus. 755. Aban 
ponhent; Insubanoe; Policy. 

Loss, (proof of). 1 Hill (N. Y.) 372; 6 
Watts (Pa.) 164. 

— (in an insurance policy). 12 Pet. (U. 

S.) 379. 

(in statute relative to actions against 

insurance companies). 36 Ohio St. 5 1-5, 

Loss, TOTAL, (ill an Insuninoe poliiy). 6 
Mm 472; 15 Wend. (K. Y.) 453, 532. 

Losses, (in insurance policy). 3 Pet. (IT. B.) 
222; 10 Id. 517; *2 Barn. & Aid. 72; 5 Id, 171. 

Losses and misfortunes, (in a polic.y of 
insurance). 3 Bam. c% Aid. 308, 

Lost, (when a deed is nut). 9 Tnd. 323, 

1 (when ship is presumed to bo). Str. 

1 1199. 

i (instruments, proof of), 1 Ooxe (N. 

L) 379; 1 Or. (N. J.) 221, 222; 1 k%x. (NT. J.) 
i525; South. (N. X) 773; 32 Wend. (N. Y.) 

1 173, 533 ; 14 Id, 610 ; 6 Walts (Fu.) 2B8. 

Lost article, (finder is not guilty of laiN 
ceny). 14 Johns. (N. Y.) 294. 

I LOST GRANT.— In England* before 
the Prescription Act [q, u), a claim to an 
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easement could in tlieory only be sup- 
ported either where it had been enjoyed 
from time immemorial, or where the 
claimant could prove that it had been 
created by a deed of grant. But after the 
Stat. 21 Jac. I. c. 16, bad limited the time 
for bringing possessory actions for land to 
twenty years, the courts adopted the same 
period as sufficient to give rise to an ease- 
ment, on the presumption that it had been 
created by a deed of grant which had been 
lost, '*and juries were directed so to find 
in cases in which no one had the faintest 
belief that any grant had ever existed, and 
where the presumption was known to be 
a mere fiction.” (A.ngus v. Dalton, 3 Q. 
B. D. 105.) This presumption of a lost 
grant has been deprived of its importance 
in the case of most easements by the Pre- 
scription Act, but it is not altogether ob- 
solete in England, and still exists in. most 
of the States. See Support. 

LOST mBTRUMBlSTB.See Acci- 

DEOT, 2 1; Evidence, g 11. 

LOST OR NOT LOST.-^Words in- 
serted in a maritime poli^cy of insurance 
to prevent the operation of the rule that 
if a ship is lost at the time of insurance, 
the policy is void, although the insured 
did not know of the 'loss. The words op- 
erate to make the underwriter liable, even 
where the subject-matter of insurance had 
not vested in the insured at the time of 
the occurrence of the loss ; for instance, if 
a merchant, having bought goods at sea, 
were to insure them ** lost or not lost,” the 
policy would entitle him to recover from 
the underwriter in respect of a loss sus- 
tained during the voyage, but before the 
purchase. Sm. Merc. Law 354. See Ik- 
fiUBANOE; Loss; Policy. 

. LOT-LOT MEAD.- 

g 1. A lot ie the same thing as a dole (g. v,) 

g 2. A lot mead, or lot meadow, is an open 
field divided into lots or doles. (Elt. Com. 27, 
See Dole; Open Fields.) These lot meads 
seem to have originated in certain manors where 
a piece of meadow land was periodically allotted 
to the freehold tenants of the arable land in the 
manor. Wms. Beal Prop. 501. See 1itheb.w>- 
ANOB, ? 6 ; Severalty. 

LOT, or LOTH. — The thirteenth dish of 
lead in the mines of Derbyshire, which belonged 
to the crown. — JV'harUnu , 


j Lot, (in an agreement). 2 Hen. tS: M. (Va.) 
1 622. 

— ;;; (verdict of a jury bv). 10 "Wend. (N. 

Y.) 595. 

Lot op sundries, (in a declaration!. 15 
Serg. & E. (Pa.) 9. 

LOT AND SOOT. — Certain duties which 
must be paid by tliObe who claim to exercise the 
elective tranchise within certain citieii and bor- 
eughs, before they are entitled to vote. It is 
said that the practice became uniform to refer 
to the poor-rate as a register of ‘'scot and iot^^ 
voters, so that the term, when employed to 
define a right of election, meant only th*e pay- 
ment by a parishioner of the sum to which he 
: was assessed on. the poor-rate. (Eog. j^ec, 

I (6 edit.) 198; 1 Doug. 129,)— JJroicn., 

i 

^ LOTHERWITE, or LETERWIT.— A 
liberty or privilege to Lake amends for lying 
with a bond- woman without license. See L aib- 

WITE. 

Lots, (of land, in a statute). 59 Ind. 396. 

1 LOTTERY* — A game of chance; a 

1 distribution of prizes by chance. By 10 
and 11 Win. III. c. 17, all lotteries were 
j declared to be public nuisances, and ail 
grants, patents, ox licenses for the same 
to be contrary to law; and such is now the 
law in most if not all of the States. But 
as lotteries were found a ready mode fi^r 
raising money for the service of the State, 
and for charitable uses, they have been 
from time to time sanctioned by stat- 
utes passed expressly for this purpose, 
both in England and in some of the States. 
A lottery thus legalized in one State does 
not however become legal in another. 

Lottery, (defined). 1 Abb, (U. S.) 275; 74 
N. Y. 63, 66; 8 Phil. (Pa.) 457; 3 Oreg. 286; 
42 Tex. 580 ; 1 Leg. Gaz. 37. 

(what constitutes). 59 111. 160; 73 

Mo. 647 ; 33 xY. H, 329 ; 3 Vr. (N. J.) 39S ; ? 
Zab. (N. J.) 465 ; 4 Id, 789; 3 Den. (N. Y.) 88; 
4 Serg. & E, (Pa.) 151. 

(what is not). 2 Dill. (U. S.) 229 ; 2 

Mill (S. 0.) 128. 

(distinguished fiom "gaming”). 2 

Grim. L. Mag. 652, 

{in State constitution). 32 How. (N, 

T.) Pr. 341. 

(in a statute, what is). 12 Abb. (H. 

T.) Pr., K. S., 210 ; 7 N. Y. 228, 240. 

Lottery tickets, (what constitutes), 97 
Mass. 583. 

(are goods, waxes, and merchandise), 

2 Whart. (Pa.) 155, 

Lou le ley done chose, la ceo done, 
remedie a vener a oeo (2 Bolle 17): 
Where the law ^ves a right, It ^ves a remedy^ 
to recover. 
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LOUAGtE. — T he contract of hiring and 
leiting in French law. It may be either (1) of 
things, or (2) of labor. The varieties of each 
are the following; (1) Letting of things — (a) 
hail d layer, being the letting of houses ; (b) bail 
d ferme, being the letting lands. (2) Letting of 
labor — (a) layer, being the letting of pereonal 
service,' (b) bail d. cheptel, being the letting of 
animals. See Hiring ; Locatio Conductio. 

Louisiana fuots, (promissory note payable 
in}. 3 Bouv. Inst. 62971. 

LOUBOUE.D CIS. — A ram, or beU-wether. 

— Cowdl, 

LOVE-DAY*. — ^The day on which any dis- 
pute was amicably settled between neighboi-s; 
or a day on which one neighbor helps another 
without hire. 

LOWBOTE. — A recompense for the death 
of a man killed in a tumult. — Cowell, 

LOW-WATER mare:.— T hat part 
of the sea-shore to which the waters recede 
when the tide is lowest. — Wharton, 

Low-water mark, (defined). 3 Mass. 352 ; 
60 Pa. St. 339. 

LOYAL. — (1) Lawful; according to 
law. (2) Disposed to uphold the lawful 
government; faithful to the powers that be. 

LOYER.— Louage. 

Lubricum ling'use non facile tralien- 
diim est in pcenam (Cro. Car. 117) : A slip 
of the tongue ought not lightly to be subjected 
to punishment, 

LUCID INTERVAL.— An interval 
of sanity separating two attacks of insan- 
ity. Perfect sanity is not required to con- 
stitute a lucid interval in the sense in 
which the phrase is now used; it is suffi- 
cient that the lunatic knows what he is 
doing, and that his act is not affected by a 
delusion {q. v,) An act done during a 
lucid interval is as valid, and involves the 
same liabilities and responsibilities, as the 
act of a sane man. Pope Lun. 17, 18. See 
Lunatic. 

Lucid interval, (defined). 2 Del. Ch. 260. 

^ LUCRATIVA CAUSA.— A considera- 
tion which is voluntary, that is to say, a gratui- 
tous gift, or such like. It was opposed to one- 
torn cama, which denoted a valuable considera- 
tiou. It was a principle of the Roman law that 
two lucrative catises could not concur in the 
same person as regarded the same thing, that is 
to say, that when the same tiling wi(s bequeathed 


to a person by two different testatoi's, he could 
not have the thing (or its value) twice over. — 
Brown, 

LUCRATIVA USUOAPIO.— 

This species of usucapio was permitted in 
Roman law only in the case of pei^ous taking 
possession of property upon the decease of - Us 
late owner, and in exclusion or deforcement of 
the heir — whence it was called usiieapio pro 
hcerede. The adjective lucraUva, denoted that 
property was acquired by this usucapio witlioiit 
any consideration or payment for it by wav of 
purchase; and as the possessor wlio so acquired 
the property was a maid fide possessor, his ac- 
quisition, or usucapio, was called also improha, 
tie. dishonest;) but tliis dishonesty was tolerated 
(until abolished by Hadrian) as an incentive to 
force the hceres to take possession, ni order that 
the debts might he paid and tlie sacrificefa per- 
formed ; and as a further incentive to the Imres, 
this usucapio was complete in one year. — Brown, 

Lucrative office, (defined). 8 Blackf. 
(Ind.) 329 ; 44 Ind. 101. 

Lucrative title, (defined). 13 Cal, 471. 

LUCRI CAUSA. — For the purpose of 
gain. The term expressing the motive which 
induces theft. 

LUCRUM. — A. small slip or parcel of land, 
LUCCAQ-B.— Baggage. 

LUMINARE. — A lamp or candle set burn- 
ing on the altar of any church or chapel, for the 
maintenance whereof lands and rent-charges 
were frequently given to parish churches, c^c. — 
Kenn, Gloss. 

Lump work, (synonymous with job work”), 
Penn. (K J.) 1043. 

LUNACY. — Lunacy means either (1) 
the condition or status of a lunatic, [q, v.) ; 
or (2) judicial proceedings ta.ken before 
the proper court or officer, for the purpose 
of making inquiry into the state of inintl 
of persons alleged to be lunatics, of taking 
charge of them and their property if they 
are found to be lunatics, and for removing 
the restraint on their restoration to sanity. 
The proceedings generally consist (but the 
practice differs much in the several juris- 
dictions) of (a) a petition presented to tho 
proper tribunal alleging the insanity, and 
supported by affidavits of medical men 
and a relative of the alleged lunatic, and 
praying for an inquiry; (b) an order by 
the court, directing the inquiry to be 
taken; (c) the inquiry before a master or 
referee, with or without a jury, at which 
witnesses are examined and the alleged 
lunatic inspected. The ^‘finding/' or re* 
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suit of the inquiry is stated in a document ’ eration, and has been executed so that 
called the ‘ inquisition,” which consists there cannot be a Testitidio in intpgrurii^ but 
of the verdict of the jury or (if there "was the principle is not satisfactorily settied.f 

(See Delusion.) A petition for divorce 
may be presented by the committee of a 
lunatic. (Baker v. Baker, 5 P. D. 14:3; 6 
JW. 12.) The term “lunacy” is not now 
often used with reference to criminal re- 
1 1. This word is used in law in three sponsibility, having been superseded by 
senses, to denote (1) a person who has at- the term “insanity” {q.v.) Pope Luii. 
tacks of intermittent insanity separated by ^ 

lucid intervals (^^Lunaticus qui gaudet lucU §3. In its second sense, “lunatic” in- 
dk intervalliSj and sometimes is of good and eludes not onl}' insane persons and idiots, 
sound memory [i e. mind], and sometimes but also persons imbecile from age or 
71071 compos mentis 4 Co. 124b; Co. Litt. infirnaity, so that they are incapable of 
247 a), or suffers from delusions (q. v.); managing themselves or their affairs. See 
(2) a person who, from unsoundness of Lunacy. 

mind, is incapable of managing himself or | 4. In its third sense the word means a 

his affairs, and has been found or adjudged “proper person to be taken charge of 
to be so by inquisition ; and (8) a person and detained under care and treatment.” 
detained in an asj'lum on account of (Stat. 16 & 17 Viet. c. 96, schedules.) Such 
unsoundness of mind. lunatics are divided into (1) pauper luna 

2 2. The word is used in the first sense tics and criminal lunatics, who are con 
when it is a question whether a person fined and maintained at the public ex- 
was insane or not when he entered into a pense ; and (2) other lunatics, who are 
contract, made his will, or did some other maintained either in private houses or in 
civil act; the general rule being that a charitable institutions. Provision has been 
contract or conveyance, &c,, by a lunatic made by numerous statutes, both in Eng- 
is voidable unless it was entered into by land and America, for the licensing and 
the other party without notice of his state regulation of lunatic asylums and for the 
of mind, bona fide and for valuable consid- visitation of lunatics so confined. Tor an 

*In England, if the person has thus been for a time to test the effect of the removal of 
found a lunatic, a statement called a “ state of restraint. 

facts and pn)posal,” setting forth the result of Where the property of a lunatic does not ex- 
the inquiry, and showing who are the heir-at- ceed £1000 in value, or £50 a year, the lord 
law and next-of-kin of the lunatic, his position chancellor has by the Lunacy Eegulation Act, 
in life, age, property, &c , the persons proposed 1862, 2 12, power to make such order as he may 
as committees of his person and estate, and what consider expedient for the purpose of rendering 
sum siiould be allowed for his maintenance, is the lunatic^s property available for his mainte- 
laid before the master. Evidence having been nance, or for carrying on his business, without 
produced on these points, the master makes his directing an inquiry as in ordinary cases ; thus 
report, giving the result of the inquiries, and the income of the property may be ordered to be 
his recommendations as to the appointment of paid to some person to be applied for the main- 
committees, manjigement of property, main- tenance of the lunatic. Pope Lun. 212; Elm. Lun. 
tenance, dec., (caUed “ consequential directions,” The High Court also has jurisdiction to author- 

because they are to be carried out on the con- ize the income of the propei-ty of a person of 
firmation of the report); and the report is unsound mind to be applied for his maintenance; 
submitted to tlxe lord chancellor for confirma- this is done in an action for the administration 
tion with or without a petition. In the former of the property, instituted in the Chanceiy Divi- 
case the confirmation is by order, in the latter, sion. 1% re Bligh, 12 Ch. D. 364; In reT — 
by fiat. The , custody of the lunations person 15 Id. 78. See Maintenance. As to lunatic 
and estate is then granted to the committees, and trustees, see Trustee Act. 
provision is made fi)r his maintenance, <&c. If fPope Lun. 234. As to tlie wills of limatica, 
the lunatic recovers his sound mind, he may see Id. 327 et seq.^ and Banks v. Goodfellow, L 
obtain his release from restraint by presetjting a B. 5 Q. B. 549 ; Smee t». ^ee; 5 P. D. 84. 
petition for a mpersedeas, and on the order being Imnaoy revokes an autho-nty given by the luna- 
made a writ oi snpersedea^ issues, by which the tic while sane, but he continues to be liable for 
m mcniisition, and other proceedings are his agent's acts so far as concerns peraons having 
Buperseded, determined, annulled, and di^ ^ notice of his insanity. Drew v. Nunn, 4 Q, 
charged; or the inqaBition may be su^ended B. D. 661, 


no jury) of the master’s or referee’s cer- 
tificate,* 

Lunacy, (defined). 17 Am. Dec. 311. 
LUNATIC.— 
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enumeration of the English statutes, &c,, 
relating to this subject, see Pope Lun. 496 et 
seq, ; 8 Steph. Com. 112 ei seq. See Yisitoe. 

Litnatio, (defined). 1 Barb. (N. Y.) 436, 
440; 2 Johns. Y.) 232; 3 Atk. 178; 4 Co. 
124 b. 

("who is not), 12 Ves. 450. 

LXJNDBESS.— A sterling silver penny, 
which vas only coined in London. Lowndes 
Essay on Coins 17. 

LUPAlSrATRIX.— A hawd or strumpet. 
3 Inst. 206. 

LUPINTTM OAPHT G-BBERB.— To 
be outlawed, and have one’s head exposed, like 
a wolf’s, with a reward to him who should take 
it-^ — Cowell. 

LURGTJLARY.— Casting any corrupt or 
poisonous thing into the water. 

litrXUR'ST. — Excess and extravagance, 
which was formerly an offense against the public 
economy, but is not now punishable. 1 Jac. I. 
c. 2o. See 19 and 20 Viet. c. 64, which repealed 
the Statute of Nottingham, 10 Edw. IIL Stat. 3, 
de ciharih niendis. 

LYOH-GATB. — The gate into a church- 
yard, with a roof or awning hung on posts over 
it to cover the body brought for buiial, when it 
rests underneath. — WJlarton, 

LYBP-YEIiD, or IiEF-SILVER.— A 
small fine paid by a customary tenant to his 
lord, for leave to plough or sow . — QowdL 

LYING-.— £^<30 Lie. 

'Lyusq- at a whaef, (construed). 2 McCord 

(s. a) 105 . 

Lyiuto at anchor, (in a policy of insurance). 
19 Hun (N. Y.) 284, 286. 

LYING- BY.— A person who, by his 
presence and silence at a transaction 


which a^ects his interests, may be fairly 
supposed to acquiesce in it if he afterwards 
proposes to disturb the arrangement, is 
said to be prevented from doing so by 
reason that he has been l^in^ by. See Es- 
toppel, § 6 ; Laches. 

Lying days, (in charter-party). L. E. 10 Q. 
B. 346. 

LYING IN FRANCHISE!.— Waifs, 
wrecks, estrays and the like, which may 
be seized without suit or action. 3 Steph. 
Com. (7 edit.) 258. 

LYING IN GRANT, or IN 
BRY.— iS'ec Grant, ? 2. 

Lying in this government, (in a statute). 
2 Mass. 393. 

LYING IN WAIT. — Being con- 
cealed until a victim of a proposed crime 
shall arrive. It is mentioned in some of 
the statutes, dividing murder into degrees, 
as one of the evidences of deliberate inten- 
tion to kill, which marks murder in the 
first degree. — Abbott, 

Lying in wait, (not synonymous'with con- 
cealed”). 55 Cal. 207. 

Lying up, (in an insurance policy). 5 Eobt. 
(N. Y.) 473. 

LYN OH - LAW, — Mob vengeiuice 
upon a person suspected of crime. See 
Lidfoed Law. 

LYNDHXTRST’S (LORD) ACT.— This 
statute (5 and 6 Will. lY. c. 54) renders mar- 
riages within the proliibited dogroeH absolululy 
null and void. Theretofore such man-iagos wero 
voidable merely. 


M. 


M. — The brand or stigma of a person con- 
victed of manslaughter^ and admitted to the 
benefit of clergy. It was burned on the brawn 
of the left thumb. See Burning in the Hand. 

Macadamizing, (of street, what is). 50 
Cal. 68. 

# 

MACE.— A large staiF, made of the precious 
metals, and highly v^iuamented. It is used in 
England, as an emblem of authority and carried 
before certain public functionaries by a mace- 
bearer. 


MAOE GREFF. — One who buys stolen 
goods, particularly food, knowing it to have been 
stolen. Brit. c. xxix, 

MAOE-PROOF. — Secure against arrest 

M ACER. —A mace-bearer; an ofBccr 
attending the Court of Sessions in Scotland. 

HAOHBOOLLABF, or MAOHE- 
OOIJLARB. — ^To make a warlike dovicc over 
a gate or other passage like to a grato, through 
which scalding water or ponderous or ofiensive 
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tilings may be cast upon tbe assailants. Co. 
Litt. 5 a. 

M A C H I N AT ION . — Planning evil ; 
the act of setting some plot or conspiracy 
on foot. 

MACHTiirE, (defined). 4 Fish. (U. S.) Pat. 
Cas. 175. 

(in a conveyance). 7 Greenl. (Me.) 9. 

Machinery, (in an insurance policy). Ill 
Mass. 540. 

(in a statute). 12 Allen (Mass.) 75. 

MACHiifERY AND EFFECTS, (in a chattel 
mortgage). 62 How. (N. Y.) Pr. 27. 

MACHOLIJM. — A bam or granary open 
at the top ; a rick or stack of com^-^SpeL Gloss, 

MAOTATOB.~A murderer. 

Made, (when a deed is). 1 Cranch (U. S.) 239. 

(in a treaty). 3 Am. L. J. 'SS. 

MaJDE and DEMAirnED, SUCH ASSESS3IENT, 
(in a statute). 3 Dowl. & Py. 42. 

Made and paid, money actuaxly, (in a 
statute). 26 Ohio St. 312. 

Made the note, A-, (imports that A. signed 
it). 8 Mod. 307. 

Made their promissory note, (in a dec- 
laration). 60 Vt. 122. 

Made useful, (in a warranty of a set of 
teeth), 6 Cush. (Mass.) 605. 

Made void, (in a statute). Pet. (U. S.) 
0. 0. 39. 

MADMAN.— Insaihty; Lukacy; 
Mental Alienation. 

— Kindred ; family. 

MJ9E3G-BOT#— Compensation for homicide, 
paid by tlie perpetrator to the kinsman or family 
of the slain. — Anc. Inst, 

M-fflEB. — Famous ; great ; noted ; sB^lmere, 
all famous. — Gibs. Cdmd. 

MAQ-IO, — "VTitchcraft and sorcery. 9 Geo. 
IT. c, 6 ; and 5 Geo. IV. c. 83. See 4 Steph. 
Com. (7 edit.) 210, and title Witchcraft. 

Magis de bono quam de malo lex 
intendit (Co. Litt. 78b) ; The law is in favor 
rather of a ^ood than a bad construction, or in- 
tention. If in a contract the words used are 
cjipable of two constructions, tbe one in con- 
formity with, and the other against the law, the 
former is adopted. Every accused person is 
presumed in the law to be innocent until he be 
proved guilty. 

MAG-ISTEB. — A master or ruler; a per- 
son who has attained to some eminent degree in 
science.— CWe/i. 

*As to metropolitan police magistrates, see 
jStats. 2 and 3 Viet. c. 71 ; 10 and 11 Vich 
c. 82, (repealed by Summary Jurisdiction Act 
1379); 11 and 12 Viet. cc. 42, 43; 17 and 13 


'9) MAGISTRATE. 

MAG-ISTEB AD FACtlLTATBS.— 
An ecclesiastical olHcer who grants dispensa- 
tions. 

MAGISTEB NAVIS.— The master of a 
ship. 

MAG-ISTBR SOCIETATIS.— 
The manager of a partnership. 

MAGISTRACY.— (1) The body of 
officers who administer the laws ; (2) the 
office of a magistrate. 

MAGISTRALIA BRBVIA.— Bre- 
VIA Magistralia. 

MAGISTRATE.— 

I 1. The term magistrate ” is some- 
j times used in a wide sense to denote a 
person charged with duties of govern- 
ment, and being either supreme, namely, 
the sovereign, or chief executive officer 
of a nation or State, e, g. the president of 
the United States, or governor of a State, 
or subordinate, namely, those officers who 
I are appointed by or are subject to the sov- 
I ereign. (2 Steph. Com. SIS, 619, following 
I Blackstone.) In practice, however, “ inag- 
I isfcrate” means a judicial officer having a 
summary jurisdiction in matters of a crim- 
inal or gfWflcsi-criminal nature, and is com- 
monly used in America to designate two 
classes of judicial officers— justices of the 
peace, and police justices. 

I 2. In this sense of the word magistrates are 
(in England) of two kinds, honorary and sti- 
pendiaiy. The former class consists of justices 
of the peace {q. v.) The latter class includes 
j the magistrates appointed to act in certain pop- 
I ulous places (such as the metropolis) in lieu of 
i the ordinary justices. These magistrates, who 
are also called “ police magistrates,” generally 
have wider powers than ordinary justices:’^ To 
this class also belong the recorders in boroughs,- 
and the recorder and common serjeant in the 
city of London, See those titles. 

^3. As to the jurisdiction of magistrates 
generally, see Justice of the Pe\cb. As 
to their liability for acts committed by 
them, see Coram non Judicb; Judge, J 2. 

Magistrate, (defined). 32 Ark. 124. 

(in a statute). 13 Pick. (Mass.) 523- 

Magistrate, OR OFFICER, CHIEF, (wllO is). 
5 Binn. (Pa.) 296, 303. 

— (in a statute). 3 Yeates (Pa.) 426. 

Viet. c. 20; 18 and 19 Viet. c. 126; 21 and 22 
Viet, c. 73; 26 and 27 Viet. c. 97; 32 and 33 
Viet. c. 34. Parts of these acts are repealed by 
^e Summary Jurisdiction Act, 1879. 
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MAG-NA ASSISA.— The grand assize. 
See Assize; Gkaisd Assize. 

MAGNA ASSISA ELIGENDA. — 
See De Hagna Assisa Eeigexda. 

MAGNA CENTITM.— The great hun- 
dred, or six score. — Wharton. 

MAGNA CHART A. — The name 
usually given to the charter originally 
granted by King John, and afterwards 
re-enacted and confirmed by parliament 
(more than thirty times, according to 
Coke,) in the reigns of Henry III. and 
Edward I * The charter now in force is 
the Statute 9 Henry III., with which the 
English statute book commences. In ad- 
dition to provisions respecting the feudal 
tenures, now of no practical importance, 
the charter contained provisions to pro- 
tect the subject from abuse of the royal 
prerogative in the matter of arbitrary j 
arrest and imprisonment, and from | 
amercements, purveyance and other ex- 
tortions. It also provided for the proper 
administration of justice, for the uniform- 
ity of weights and measures, and the pro- 
tection of foreign merchants. 4 Steph. 
Com. 499. For a fuller review of its pro- 
visions, see Wharton, 

MAGNA NEGLIGBNTIA.-— Great or 
gross negligence (q. v.) 

Magna negligentia oulpa est, mag-na | 
OTilpa dolus est (D. 50, 16, 226); Gross | 
negligence is fault ; gross fault is fraud, 

MAGNA PRBOABIA. — A great or 
general reap-day. — Cowell. 

MAGNUM OONCILICrM.— Anciently 
the King’s Court of Parliament (or Aula 
sitting without the commons, and exercising 
judicial functions. 

MAGNUS PORTUS.~The town and 
port of Portsmouth, in England. 

Mahogany tables, (in a declaration). 8 
Wheel. Am. C. L. 195. 

MAIDEN. — An instrument formerly used 
in Scotland for beheading criminals. It con- 
sisted of a broad piece of iron about a foot 
square, very sharp in the lower part, and loaded 
above with lead. At the time of execution it 


was pulled up to the top of a frame about ten 
feet high, with a groove on each side for it to 
slide in. The prisoner's neck being fastened to 
a bar underneath, and the sign given, the maiden 
was let loose, and the head severed from the 
body. The prototype of the guillotine. — W har^ 
ton. 

MAIDEN ASSIZE.— When, at the as- 
sizes, no person has been condemned to die, it is 
termed a maiden assize." ^ — JBroivn. 

MAIDEN RENTS.— A noble paid by the 
tenants of some manors on their marriage. This 
was said to be given to the lord for Ins omitting 
the custom of merehefa, whereby he \\*as to have 
the first night's lodging with his tenant's wile ; 
but it seems more probably to have been a fine 
for license to many a daughter. — Cowell; Whar^ 
ton. See Makche^I. 

MAIGNAGIUM.— A brasier's shop, or 
perhaps a house. — Cowell, 

MAIHBM.— Mayhem. 

MAIHBMATUS.— Maimed, or wounded. 

Mailiemium est homioidium inolio- 
atum (3 Inst. 118): Mayhem is incipient 
homicide. 

Maih-etniuin est inter crimina ma- 
jora mininum, et inter minora masti- 
mum (Co. Litt. 127) : Mayhem is tlic least of 
great crimes, and the greatest of small. 

Mailieiniuin est membri mutilatio; 
it dici poterit, ubi aliquis in aliqua 
parte sui oorporis effeotus sit iniitilis 
ad puguandum (Co. Litt. 126): Mayliem 
is the mutilation of a member, and can be huid 
to take place when a man is injured in any part 
of his body so as to be useless in light, 

MAIL.— A bag of letters carried by the 
post, or the vehicle which carries tho let- 
ters ; also, arm or. 

Maib, (defined). 6 Daly (N. Y.) 558. 

(in a statute). Baldw. (CJ, S.) 105. 

MAILB.— A kind of ancient money, or siL 
I ver halfpence ; a small rent. 9 lion, V. 

Maibed, (in register of notary). 43 Superior 
(N. y.) 341. 

MAILLS AOT> DUTIES. — In tho 
Scotch law, the rents of an estate, whether ia 
money or victuals . — Ml Diet. 

Maim, (distinguished from wound ")• H 
Cox C. C. 126. 


*“It is called Mapnet Charta^ not for the respect of tho great weigh tiness^ and^weightie 
length or kigeness ot it, (for ij: is ]>ut short in greatnesse of tlie matter con tamed in it in few 
res]>6ct to the charters granted of private dungs woids, being the fountaine of all the fundameu^ 
to private peiwHs now a dayes being elephm- talilawes of the realme." Co. Litt* 81a, 
inma eMftce)^ but it is called the great charter in 
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Maisi, (equivalent to “cripple”). 4 Tex. 
App. 586. 

(to, implies a permanent injury). 11 

Iowa 414. 

(in a statute). 7 Mass. 247 ; 50 N. Y, 

598. 

MAIMI1TQ-. — Depriving of any neces- 
sary part. See Mayhem. 

Maiming, (an indictment for). 3 Yeates 
(Pa.) 282. 

Main sea, (defined). 3 Barb. (N. Y.) 203 : 
7 N. Y. 113, 555. 

(in compact of 1833 between New Jer- 
sey and New York, fixing iheir boundaries). 73 
N. Y. 393, 396. 

MAIN AD. — A false oatb ; peijury. — CowdL 

MAINB-PORT. — A small tribute, com- 
monly of loaves of bread, which in some places 
tl>e parishioners paid to the rector in lieu of 
small tithes. — Cowell. 

MAINOIJB, MANOUR, or MEIN- 
OUR. — A thing taken away which is found in 
'^he hand {in, ynanu) of the thief who took it. — 
Cowell. 

MAINOVRB, or MAINCEUVRE.— 
A trespass committed by hand. See 7 Rich. II. 
c, 4, 

MAINPERNABLE. — That which may 
be held to bail. See Stat. West. I., 3 Edw. I. 
c. 15, 

MAINPERNOR — MAINPRISE. — 
IMain prise literally means a taking into the 
hand, and is used in the old books to signify the 
})roces8 of delivering a person to sureties or 
pledges (mainpei-nors) who undertook to pro- 
duce him again at a future time. The term, 
therefore, included bail (^ v.), but it also had a 
wider signification, for bail only applied to csises 
where a man was arrested or imprisoned, while 
a man could be mainperned who had not been 
arrested or irapi’isoned, e. g. in an appeal of 
felony and other obsolete proceedings. (4 Inst, 
179.) The term has quite fallen into disuse. 

MAIN-RENT.— Vassalage. 

MAINSWORN,— Foresworn wJlh hand 
on book. Hob. 125. 

Maintain, (defined). 17 Ohio 340. 

— (in fence act). 48 Ind, 216, 

(in liquor act). 105 Mass. 467. 

Maintain and keep in repatb, (in a deed). 

71 Me. 148. 

Maintain anb ttobb:, (in railway charter). 
11 Oh. D. 625. ^ ^ 

Maintain, keep, (m a covenant). 1 Hul 
(N. Y.) 680. 

Maintained, (in a statute). 48 Ind. 2X6, 

Maintaining a mmsum and fubeio 

WOESHIE, (in a wUl)* 110 Mass. 107. 


MAINTAINORS- — Persons who second 
or support a cause in which they are not inter- 
ested, by assisting either party \\ith money, or in 
any other manner. See next title. 

M AINTENAN CE. — Normax-Fbevch: 

weimjenir. (Britt 37b,) to support; from maniu^ a 
hand, and tenere, to hold. 

I 1. In civil law, maintenance is the 
supply of necessaries, such as food, lodg- 
ing, clothing, (fee. 

? 2 By court — Where property is being 
administered in an action or other pro- 
ceeding, and the persons absolutely or pre- 
sumptively entitled to it are incompetent 
to support themselves (as where they are 
infants or lunatics), the court will direct a 
proper proportion of the income to be 
expended for their maintenance. (Wats. 
Comp. Eq. 594; Pope Lun. 137, 21S ; Vane 
V. Vane, 2 Ch. D. 124.) Such an order 
may also be obtained, in the case of in- 
fants, in a summary way, without the 
institution of an action. 

I 3. Under settlement. — A mainte- 
nance clause in a marriage settlement or 
will, by which property is given to infants 
on their attaining majority, or the like, is 
one which authorizes the trustees to ex- 
pend the income of the property in main- 
taining and educating the infants during 
their minority, Accumulation ,* Lun- 
acy, ? 3. 

i 4. In criminal law, maintenance 
“signifieth in law a taking in hand, bear- 
ing up or upholding of quarrels and sides, 
to the disturbance or hindrance of com- 
mon right . . . and it is twofold, one in 
the countrey and another in the court.” 
(Co. Litt. 368b.) An instance of mainte- 
nance in the country occurs where one 
person assists another in his pretensions 
to certain lands, by taking or holding the 
possession of them for him by force or 
subtilty. (Litt. I 701; 1 Hawk. P. C 249.) 
This kind of maintenance is said to be 
punishable in England, only at the suit 
of the king. Co. Litt. 368b. 

I 5. Maintenance in the courts includes 
champerty and embracery (q. v), and is 
also used generally to denote the offense 
committed by a person who, having no 
interest in a suit:, maintains or assists 
either party, with money or otherwise, to 
prosecute or defend it. (Hawk. 249;" 
Bteph, Cr. Dig. 86; 1 Russ. Cr. 354.) The 
pudishmeut at common law is fine and 
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imprisonment. It is also prohibited by 
numerous statutes. Hawk. 255 et seq.; 
Stat. 32 Hen. 8, c. 9. See Babretry. 

Maintenance, (defined). 64 Ala. 66«; 40 
Conn. 570; 3 Harr. (Del.) 208; 8 Johns. (N. 
Y.) 220; 35 Vt. 69; 30 Wis. 228; 15 Am. 
Dec. 316 91. ; 11 Mees. <& W. 682 ; Co. Litt. 
368 b; Hawk. P. C. 393. 

(what is). 57 Ga. 263 ; 6 Mass. 418 ; 

7 Id. 76; 5 Pick. (Mass.) 359. 

(what is not). 18 How. (U. S.) 507 ; 

20 Ala. 521; 36 Id. 504; 5 Dana (Ky.) 520; 1 
Me. 265, 292; Bright. (Pa.) 44. 

(of infirm parent). 16 Johns. (N. Y.) 

281. 

(when an action will not lie for). 8 

Johns. (N. Y.) 220. 

(what will exempt from a charge of 

illegal). 3 Cow. (N. Y.) 623, 647. 

(when not allowed). 3 Bro. Ch. 59. 

(as consideration for a deed). 1 Bawle 

(Pa.) 349. 

(a devise of, when a lien upon the 

land). 1 Root (Conn.) 233. 

(in a statute). 4 Conn. 657. 

(in a will). 126 Mass. 433 ; 2 Sandf. 

(N. Y.) Ch. 91 ; 3 Wend. (N. Y.) Ill ; Garth. 
2o ; 2 Con. & L. 30 ; 7 Jur. 273. 

Maintenance and support, (in a will). 4 
Ch. D. 233; 1 Swanst 658. 

Maintenance op his nephew and fam« 
XLY, (in a will). 1 Russ. & M. 364-368. 

^intenance op the child, (in a statute). 
2 Conn. 155, 158. 

MAISNADA.— A famHy. Mon. Ang., 
tom. 2, p. 219. 

MAISON DB DIBIT. — A monastery, 
hospital, or almshouse. 

MAISITRA. — ^A house, mansion, or farm. — 
Cowell. 

MAJESTY. — ^A title of sovereigns. It was 
first used among the English in the reign of 
Henry VIII. 

MAJOR. — (1) Greater, (2) An officer 
in the army. (3) A person of full age, as 
distinguished from a minor. 

Major, (in a statute). 10 Pet. (U. S.) 655. 

MAJOR GENERAL. — A military 
officer next in rank above a brigadier 
general. He commands a division and 
sometimes even an army. 

Major haereditas ’venit uniouijQtue 
nostrum a jure et legibus quam a 
parentibus (2 Inst 56) : A greater inherit- 
ance comes to every one of us from riglit and the 
laws than from parents. 

Major numerus in se oontinet mi- 
norem (Bract 16) ; The greater number con- 
tains in itself the less. • 


Major part op the:m, (in a statute). 4 
East 17 ; 9 Id. 246, 263 ; 12 Ad. & E. 139, 153 «. 

MAJORA REGALIA. — The greater 
rights of the crown, such as regard the royal 
character and authority, (1 Bl. Com. 241 ; 2 
Steph. Com. (7 edit) 475.) — Wharton. 

Majore pcena affectus quam legibus 
statuta est, non est infamis: One af- 
fected with a greater punishment than is pro- 
vided by the laws is not infamous. 

Majori summae minor inest: In the 
greater sum the less is included. 

MAJORITY.— (1) Full age; a minor 
comes of age, in the eye of the law, on the 
day preceding the anniversary of his birth. 
(2) The greater number. (3) The office 
and rank of major. 

Majority, (is a quorum). 1 McCord (S. C.) 
52. 

(of a private association cannot bind 

the minority except by agreement). 4 Johns. 
(N. Y.) Ch. 573. 

(in bankruptcy act). 11 Bank. Beg, 

108. 

(in a statute). 7 Cow. (N. Y.) 402. 

Majority, legal, (what is). 8 Op. Ait. 
Gen. 62. 

Majority op each definite body^ (neces- 
sary to make a valid election). 1 Barn, C. 
49^ 498. 

Majority op electors, (in a constitutional 
provision). 22 Minn. 63. 

(in law providing for change of 

county seat), 10 Minn. 116; 16 Jd. 249; 22 
Id. 53. 

Majority op members elected, (in atato 
constitution). 5 W. Va. 85; 13 Am. Rep. 640. 

Majority of the body, (in a charter). 2 
Gr. (N. J.) 220, 239. 

Majus dig^num trahit ad s© minus 
di^num (Co. Litt. 43) : The more worthy 
draws to itself the less worthy. 

MAJUS JITS. — A writ or law proceeding 
in some customary manors, in order to try a 
right to land. — Ccrwell. 

Make an award, (in a statute). South* 
(N. J.) 833. 

Make away with, (when actionable). 0 
Cow. (N. Y.) 76. 

^Make, devise, use, or sell* (in patent 
law). Fess. I^at. 288. 

Make over, (in a deed). 3 Johns, (N. Y.) 
484 : 18 Id. 60, 79. 

MAKE OVER AND BEQUEATH, (in a Will)* 14 
Serg. & B. (Pa.) 91. 

Make up his cash, (in a covenant), 2 
Vern. 618. 

MAKER.— The person who signs a 
promissory note, who stands in the same 
situation after the note is indorsed, m the 
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acceptor of a bill of exchange. Byles 
Bills (11 edit.) 5, 215. 

Making, (a promissory note, includes deliv- 
ery). 6 Barb. (N. Y.) 662; 15 Id. 282; 2 Cow. 
(N. Y.) 536 ; 10 How. (N. Y.) Pr. 274 7 T. E. 
696. 

Making a liEBEL, (charging a person with, is 
actionable). 3 Serg. & E. (Pa.) 255, 256. 

Making an abtiolb, (in a statute). L. E. 
4 Q. B. 209. 

MAJS^ING- LAW. — Clearing one’s self of 
an action, &c., by an oath and the oath of neigh- 
bors.— 0 . N. jB. 161; Kitchin 192. 

Making op the sale, (in a statute). 12 N. 
Y. Week. Dig. 464. 

MAL, — A prefix meaning bad, wrong, 
fraudulent; as mal-administration, mal- 
practice, malversation, &c. 

MALA. — (1) Bad. (2) A mail, or port- 
mail ; a bag to carry letters, &c. 

^ MAiiA FIDBS. — Bad faith. The oppo- 
site of bona fides (g. v.) 

Mala grammatioa non vitiat cliart- 
am. Sed in expositione instrumento- 
rum mala grammatica quoad fieri 
possit evitanda est (6 Co. 39) : Bad gram- 
mar does not vitiate a deed. But in the exposi- 
tion of instruments, bad grammar, as far as it 
can be done, is to be avoided. 

MALA IN SB— MALA PROHIB- 
ITA. — 3Iala in se are acts which are wrong 
in themselves, such as murder, as opposed 
to mala prohibita {mala qnia prohiblta), or 
those acts which are only wrong because 
they are prohibited by law, such as smug- 
gling. The distinction was formerly of 
importance with reference to the exemp- 
tion of ambassadors, which, according to 
the earlier writers, only extended to mala 
prohibita; but this is no longer the case. 
2 Steph. Com, 486. See Ambassador. 

MALA PRAXIS. — ^This is where a 
medical practitioner injures his patient by 
neglect, want of skill, or for experiment. 
Ordinary cases of mala praxis give rise to 
a right of action for damages. {See Tort.) 
In some cases of gross misconduct the 
party may be indicted. 3 Steph. Com. 376. 
See^ also, Miscarriage. 

MALA PROHIBITA.— Mala in 
Se. 

MALANDRINtrS.— A thief or pirate. 
Wals. 388* , 


MAL BBRG-B. — A hill where the people 
assembled at a court, like the English ataizes; 
which by the Scotch and IrLsh were called 

parley hills.” — Dil Cange. 

MALE. — The sex which begets off 
spring; also, a member of that sex. 

Male children, (as equivalent to ^'male 
descendants ”). 7 L. J. Ch, n. s. 115 ; 3 MvL 

C. 559. 

(in a will). 2 Jur. 273. 

MALBOREBITUS. — One of bad credit, 
who is not to be trusted. Fleta 1. 1, c. xxxviii. 

Maledicta est expositio quae cor- 
rumpit textum (4 Co. 35} : It is a bad ex- 
position which corrupts the text, 

MALEDICTION. — A curse, which was 
anciently annexed to donations of lands made 
to churches or religious houses, against those 
who should violate their rights. — Cowell. 

MALEFACTION. — ^A crime, an offense. 

MALEFACTOR. — One who has com- 
mitted a criminal offense ; also, one con- 
victed of crime. 

Malefioia non debent remanere 
impunita ; ©t impunitas continuum 
affectum tribuit delinquent! (4 Co 45) ; 
Evil deeds ought not to remain unpunished; 
and impunity affords continual incitement to the 
delinquent. 

Malefioia propositig distin^untur 
(Jenk. Cent. 290) : Evil deeds are distinguished 
from evil purposes. 

M ALEFIOIDM. — ^In the civil law, waste ; 
damage; injury. 

MALESON, or MALISON.— A, curse. 
— Bailey. 

MALESWORN, or MALSWORN.— 

Forsworn. — CowelL 

MALETBNT— MALETODTE.— A toU 
for every sack of wool. Stat, 25 Edw. L c. 7. 

MALPEASANCB.— The doing of an 
unlawful act, e. ff. a trespass. (Britt. 7*2 a; 
Cro. Jac. 266; 3 Steph. Com. 863.) Nor- 
man-French, mau or mol, wrongly, and 
fere, to do. See Misfeasance; Nonfeas- 
ance; Tort. 

Malfeasance, (in a statute). 33 Conn, 109. 

MALICE — MALICIOUS. Latin: 

maiitiar fraud, dishonesty, evil xntention, from maJm, 
had. Dirksen Man. Lat. 

§1. Malice in law.— “Malice, in the 
legal acceptation of the word, is not con- 
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fined to personal spite against individuals, 
but consists iu a conscious violation of the 
la-^v to the prejudice of another/’ (Per 
Lord Campbell in Ferguson r. Earl of Kin- 
noiil, 9 Cl. & F. 321, cited Shortt Copyr. 
3S9.) “Malice, in common acceptation, 
means ill-will against a person ; but in its 
legal sense, it means a wrongful act done 
intentionally without just cause or excuse. 
If I give a perfect stranger a blow likely 
to produce death, I do it of malice^ because 
I do it intentionall}/, and without just cause 
or excuse. ... If I am arraigned of fel- 
ony, apd willfully stand mute, I am said to 
do it of •malice, because it is intentional, 
and without just cause or excuse.” Per 
Bayley, J., in Bromage v. Prosser, 4 Barn. 
& 6. 255, cited J6. See Steph. Cr. Big. 144. 

§ 2. Malice in fact. — Personal spite or 
ill-will is sometimes called actual mal- 
ice,” “express malice,” or “malice in 
fact,” to distinguish it from ^'malice in 
law.” See Toogood v. Spyring, 1 Cromp. 

& E. 193; Wright v. Woodgate, 2 Id. 
577, cited Shortt 428 ; 'per Brett, L. J., in 
Clark V. Molyneux, 3 Q. B. B. 247 ; Capital 
and Counties Bank v. Henty, 5 0. P. B. 
514. As to the effect of actual malice in 
questions of libel and slander, see Privi- 


Malice, (not svnonvmous with “spite” or 
"hatred”). 77 111. 32. \ 

— (when implied in law). 50 Vt. 130. 

(to support action for malicious prose- 
cution). 77 111. 32. 

(in action of libel). 3 Bai'n. & C. 584. 

(in action of slander). 4 Barn. <& C. 

247, 254. 

(in act of congress). 1 Curt. (U. S.) 

501 ; 2 Sumn. (U. S.) 584. 


MALICE AFORETHOUGHT.— 

Malice, ^ 3. 


Malice apokethought, (defined). 35 
Mich. 16; 74 Mo. 211; 1 Hale P. C. 450; 
Stark. Cr. PI. 83. 

— (wliat constitutes). 2 Mas. (U. S.) 91 ; 

29 Ga. 594; 5 Cnsh. (Mass.) 30G ; 13 Mo. 382; 
49KH. 399; 5S Pa. St. 9. 

(means malice with premeditation). 

70 Mo. 594. 

(synonymous with premeditated 

design”). 58 Miss. 778. 

Malice, express, (defined). 3 Harr. (Del.) 
373; 26 Ga. 156; 37 Me. 463; 1 Ashm. (Pa.) 
289. 


(what is). 21 Miss. 263. ^ 

(distinguished from “implied malice”). 

12 Phil. (Pa.) 553. 

Malice, implied, (defined). 3 Harr. (Del.) 
373. 

(what is). 21 Miss. 263; 2 Hilt. 

(K. Y.) 40. 

Malice in pact, (defined). 66 Me. 202; 2 
Stark. Ev. 904. 

Malice in law, (defined). 2 Stark. Ev. 


I.EGE. 

? 8. Malice aforethotiglit.— In the 
definition of murder, m^ilice aforethought 
exists where the person doing the act 
which causes death has an intention to 
cause death or grievous bodily harm to 
any person (whether the person is actually 
killed or not), or to commit any felony 
whatever, or has the knowledge that the 
act will probably cause the death of or 
grievous bodily harm to some person, al- 
though he does not desire it, or even 
wishes that it may not be caused. Steph. 
Cr. Big 144; 1 Buss. Or. 641. Bee Homi- 
cide; Manslaughter; Murder. 


903. 

Malicious, (defined). 1 Dak. T. 472 ; 9 La, 
Ann. 35. 

(in slander). 14 Vr. (N. J.) 21. 

MALICIOUS ABANDONMENT. 
—/See Abandonment, g 5. 

MALICIOUS ARREST.- Tins is 
where a person maliciously, nnd without 
reasonable cause, procures another to bo 
arrested. He thereby makes himself liuhlo 
to an action for damages. The t(UMn is 
practically confined to cases of urrc’st in 
civil cases. Underh. Torts 738; Broom 
Com. L. 738 See Bebtor’s Act; I'alsu 
Imprisonment; Malice; Tort* 


Maltch, (defined). 1 Hughes (U. S.) 525, 
628; 4 Mas, (U. 8.) 115; 20 Ga. 156; 1 Ind. 
344; 30 Me, 460, 484; 66 /d. 324; 111 Msiss. 
498; 9 Mete. (Mass.) 93, 115; 35 Mich. 16; 
30 Miss. 673; 31 Mo. 147; 48 Id 152, 323; 
74 M. 2U; Wright (Ohio) 20, 392: Add. 
(Pa.) 156; 2 Browne (Pa.) 251; 58 Pa. St 
9; 12 Phil, (Pa.) 553; 8 Tex. App, 90, 626: 3 
Crhn. L. Mag. 217; 9 West. L. four. 407; 2 
Barn. <& 0, 257, 268; 4 Id. 255; 1 T. B. 618; 
1 Chit. Gen. Pr. 46 ; 2 Stai'k. Ev. 902. 

(what constitutes). 122 Maas. 235, 

239; 9 Mete. (Mass.) 410; 16 Pick. (Mass.) 337* 


Malicious arrest, (defined). 1 Chit, Gen* 
Pr. 48. 

Malicious injuries, (in a declaration). 1 
Mau. <& Sel. 304, 

MALICIOUS INJURIES TO THE 
PERSON.— -Every one who unlawfully 
and maliciously wounds or causes any 
grievous bodily harm to any person, or 
shoots or attempts to shoot him wit.h the 
intent in any such case to maim, disfigure 
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disable, or do some grievous bodily harm 
to him, is guilty of felony, and liable, in 
England, to penal servitude for life, (Stat. 
24 and 25 Viet c. 100, | IS et seq; Steph. 
Cr. Dig. 156;) and in America, to imprison- 
ment for various terms of years, according 
to the statutes of the several States. See 
Mayhem. 

MALICIOUS INJURIES TO 
PB O P E R T IT. — ^Those iiijuries to prop- 
erty which proceed rather from malicious 
or wanton motives than from any proposed 
gain to the offender. They are in many 
cases criminal acts. They include, among 
other offenses, arson {q. v.), causing injuries 
to buildings, &c., by gunpowder, destroying 
trees, cattle, &c., exhibiting false signals, 
removing buoys, &c., causing injuries to 
machinery, goods in process of manufac- 
ture, canals, telegraphs, ships, &c. Actual 
malice against the owner of the property 
is not essential. 2 Russ. Cr. 892. 

MALICIOUS MISCHIEF.— 

Malicious Injuries to Property. 


* Maucioitsly killing tub beast op 
another, (what constitutes'!. 7 Ala. 728- 1 
‘ Minn. 292; 3 Yerg. ^Tenn.j 278. ^ 

j Maliciously refusing a vote, ^what will 
; establish a charge of J. 2 La. Ann. 96S. 

I MALICNARE. — ^To malign or slander; 
' alfeo, to maim. 

MALITIA PRuSlCOG-ITATA.— 
Malice aforethought. See Malice, § 3. 

Malitia supplet aetatem. (Dver 104b): 
Malice supplies [the tvant of] age. Tn the ca^ 
of infants, between the ages of seven and four- 
teen years, committing crimes (other than the 
crime of rape, which with them is a legal im- 
possibility), the child's Criminal capacitv, ?*, e. 
intelligence, may be proved by showing that, 
notwithstanding his tender years, he was fully 
aware of the character of the criminal act, his 
wicked (or prematurely developed) intelligence 
supplying the lack of age, upon this maxim, 
“Malice supplies the defect of years.” It is 
doubtfhl if the maxim applies to children under 
the of seven years ; but the corresponding 
maxim of evidence, sapientia supplet cetatem 
does, undoubtedly, apply even to them. 

MALO GRATO. — ^In spite ; unwillingly 

Malt liquor, (in liquor act). 55^Ala. 16 
158 ; 67 Me. 242. 


Malicious Mischiep, (what is). 8 Dev. 

B. (N. C.) L. 180. 

(indictment for), 65 Ga. 410. 

MALICIOUS PROSECUTION is 
■where a. person maliciously institutes pro- 
ceedings, civil or criminal, against another 
without probable cause, L e. believing that 
he is innocent. Por the damage thereby 
caused to the accused he can sustain an 
action against the wrong-doer. Broom 
Com. L. 741 ; Underh. Torts 99. See Mal- 
ice; Tort. 


MALT MULNA. — A. quem or malt m ill 

Maltreatment, (synonymous with ^*bad 
treatment”). 2 Allen (Mass.) 142. 

MALT-SHOT, or MALT-SCOT.— A 
certain payment for making malt. — Somner. 

MALUM IN SE . — See MaoiA in se. 

Malum non habet efiaoientem, «ed 
(iefi.(^eiitem oausam (3 Inst. Proem.); 
Evil has not an efficient, but a deficient cause. 

Malum non prassumitur (4 Co. 72) j 
Evil is not presumed. 


Malicious prosecutiok, (defined). 1 Chit, 
Gen. Pr. 48. 

(what constitutes). 6 Dowl. <& Ry. 8. 

(when action lies). Penn. (N.' J.) 

978. 

Maliciously, (defined). 122 Mass. 19, 35. 

(as indicating intent). 116 Mass. 343. 

(as meaning a wicked intent to itiiure). 

30 Conn. 80. ^ 

(us used in an indictment). 127 Mass. 


(in an indictment for perjury). S 

Barn. & 0. 246, 250. ^ 

(in a declaration). 13 Serg. <& B, 

(Pa.) 233 ; 1 Saund. 242 rt. 

(in a statute). 6 Mas. (TJ. S.) 192 : 1 

Snmn. (U. 8.) 394 ; 3 Cush, (Mass.) 568; 106 
Maas. 463. 

Maliciously ato Feloniously, (in an in- 
dictment). 127 Mass. 16, 17. 


MALUM PROHIBITUM.— Mala 

PEOHIBITA. 

Malto prohibitum, (distinguished fromi 
“malum in se”). 1 Wend. (N. Y.) 279; 1 BL 
Com. 54; 2 Stark. Ev. 88, 

Malum quo communius eo pejus; 
The more common an evil is, the worse. 

Malus in uno malus in omnibus; 
Bad^ in one respect, bad in all. This maxim i 
is like that other maxim, jedsns in uno fai*- 
SU8 in omnibiiSj and both maxims are most 
dangerous in their indiscriminate application. 
As applied to witnesses, it means that where* 
their testimony is discredited or falsified in one 
tiling, it is discredited and falsified in whole,, 
whereas, in point of fact, the utmost effect of 
the partial discredit should be to render one^s 
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judgment of tlie rest more severel^r careful, 
the maxim expresses a small truth in a very 
exaggerated form. 

Malus Tisus Gst abolendus (Litt. ? 212) : 
An evil or invalid custom [or an abuse] ought 
to be abolished. 

M A Ii V B I Ij L E S .-Ill-will ; crimes and 
misdemeanors ; malicious practices . — CowdL 

MALVEIS PROCUKOBS.— Such as 
used to pack juries, by the nomination of either 
pally in a cause, or other practice. (Art. super 
Chart, c. x.) — Oowell, 

MAIiVBISA. — A warlike engine to batter 
and beat down walls. 

MALVBBSATION,— Misbehavior in 
.an office, employment, or commission, as 
bu'each of trust, extortion, &o. 

MAN. — ^A human being of the male 
sex who has arrived at the age of puberty. 
The word is often used, however, as in- 
-cluding the entire human race; and in 
old English law, it meant a vassal, or 
ieudatdry. ^ 

Man, (in a statute). 81 Ark. 268, 271. 

(when does not include woman”)* 

IVilberf. Stat, L. 123. 

Man, bog, ob cat, (in a statute). Wilberf. 
Stat. L. 2X6. 

MANA. — An old woman. — Jacob, 

MAN AOLBS.— Chains for the hands; 
shackles. 

Manage, (in a will). 7 Johns. (N. Y.) 558. 

Manage an estate, (in a will). 7 Cow. 
(K Y.) 81. 

Manage and superintend, (in sole trader 
act,). 15 Nev. 45. 

Managed oARBLEssiiY and negligently, 
(in a declaration). 10 B. I. 22. 

MANAO-ER.— 

g 1. Chancery praotice.—Tn English 
Chancery practice, when a receiver {g, v,) is 
required for the purpose not only of receiving 
rents and profits, or of getting in outstanding 
property, but of carrying on or superintending 
a trade or business, he is usually denominated a 
manager,” or a “ receiver and manager.” The 
most usual cases in which managers are ap- 
pointed, are those in which partnership trades 
are to be carried on, or which relate to mines or 
collieries. Dan. Ch. Pr. 1617. See Adminis- 
tration, g 1. 

I 2. If the trade or property is abroad, or in 
one of the colonies, and the manager must 
necessarily be resident there, it is usual to add 
to the order directing the appointment of a 
manager an order for the appointment of one or 
more consignee or consignees resident in this 


country, to whom the produce of the property 
in question may be remitted, and by whom it 
may be disposed of. Ib, 

As to the appointment of a manager by way 
of execution of a judgment, see Execute, § 7. 

^ 3. Bankruptcy. — In bankruptcy, a iriann- 
ger of the business of the debtor may be appennUid 
by the court at any time after tlie presentation of 
the petition for adjudication or arrangement by 
liquidation or composition. A manager may 
also be appointed by the creditors tlieinselvcs in 
an arrangement by liquidation or composition. 
English Bankr. Act, 1869, ? 13; Bankr. Buies 
(1870) 260; Bobs. Bankr. 335, 053. 

I 4. Parliamentary.—In parliamentary 
practice, where the two liouses of parliament 
have a conference (e. c/. to settle amendments to 
a bill as to which there is a dificreiice Ixitwoen 
the two lionses), each house appoints managers 
(the same as the American eonferenc'e com- 
mittee;” see CoNEERENCB, § 2,) to represent it, 
and the conference is held between the iiiana- 
gexs. (May Paid. Pr. 464.) As to managers on 
an impeachment, see that title. 

Manager, (in companies act). L. B. 10 Q. 
B. 329. 

Managing, (in a statute). 6 Pet. (tJ. S.) 517. 

Managing agent, (in a statute). 13 Hun 
(N. Y.) 150; 19 Id, 405, 408. 

MANAGING!- OWNER OF SHIP. 
— The managing owner of n ship is one of 
several co-owners, to whom the others, or 
those of them who join in the adventure, 
have delegated the management of the 
ship. He has authority to do all things 
usual and necessary in the manageinenb 
of the ship and the delivery of the (*nrg(), 
to enable her to prosecute her voyages and 
earn freight, with the right to a[)point an 
agent for the purpose. It soonm that, it in 
a question to be decided in each oano, 
whether a managing owner has hoert ap- 
pointed by all his co-ownors or only by 
some of them, and oonsequontly whoth(»r 
holms power to bind all of them or only 
some of them; “ho binds tluwo whono 
agent he is; he binds nobruly bosidtsH.” 
Per Bowen, J., in Frazor v, Cuthbc*rtHor3, d 
Q. B. D. 93; see Oonltlmrst v, Sw(}Ot, L. R. 
1 0. P. 640. See, aho, Ship’s HimitANn. 

I 2. Registration.— tinder the Englinh 
Merchant Shipping Act, 1876, ^ 36, the niitne 
and address of the nuniaging owner for the time 
being of every registered ihltisli whip must 
rc^iBtere<l, or if there is no managing owner, tho 
ship’s husband or other person to whom the 
management of the ship is entrusted, must b© 
registered. 

MANAGItTH.— A mnaion-house ojt 
dweHing-place ,— OowelL 
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MANBOTE. — A compensation or recom- 
pense for homicide, particularly due to the lord 
for killing his man or va&sal, the amount of 
which was regulated by that of the irer. — Ane. 
2nst. Eng, 

MANOA, MANCIJS, or MAN- 
OXJSA. — A square piece of gold coin, com- 
monly valued at thirty pence. — Cowell. 

MANOEPS. — ^A farmer of the public reve- 
nues j one who sold an estate with a promise of 
keeping the purchaser harmless ; one who 
bouglit an estate hy outcry ; one who undertook 
a piece of work and gave security for the per- 
formance. — Wharton. 

MAN OHE-PErESBNT. — ^A bribe; a pres- 
ent from the donor’s own hand. 

MANCIPATB. — ^To enslave; to bind; to 
tie. 

MANOIPATIO. — In Roman law, a pro- 
cess of conveyance applicable to res mancipi 
only. It was effected by means of a balance 
and scales, with a piece of bronze to represent 
the purchase money or price (per aes et libruni ) ; 
and the ceremony of the mancipaiio took place 
in the presence of five witnesses and of the 
lihripem (balance-holder), and of the familice 
emptor (purchaser), making, in all, seven per- 
sons who were witnesses of the act of the 
vendor. In case the vendor was the true owner, 
the mancipatio at once tmnsferred the domimum 
to the purchiiser ; but otherwise, the process of 
usacapto was required to complete the convey- 
ance of the dominium. Where tmdiiio of a res 
mancipi was made, then traditio plus usucapio 
equalled (in effect) mancipatio. There could be 
no mancipatio of res nec mancipi; and in Justin- 
ian’s time, there being no res mancipi^ it follow'ed 
that there was no mmcipatio, but only delivery 
{traditio)^ and which delivery (when made by 
the true owner) had the same effect as the old 
mancipatio in transferring the dominium; but 
traditio (when made otherwise) required usucapio 
or longi temporis possessio to complete that trans- 
fer. — Brown. 

MANCIPI VEL^ NBC MA.NCIPI.— 
In Roman law, a division of res (i. e. things). 
It corresponded tis nearly as may be to the early 
distinction of English law into real and per- 
sonal property — res mancipi being objects of a 
military or agricultural character, and res nec 
mancipi being all other subjects of property. 
Like personal estate, res me maneipi were not 
originally either valuable in se or valued. The 
distinction was completely obsolete in Justinian’s 
time, both classes having then the same leveL — 
Brown. 

MANCIPItJM. — ^In Roman law, the mo- 
mentary condition in which a filius, &c., might 
'be when in course of emancipation from the 
potestm^ and before that emancipation was 
absolutely complete. The condition was not 
like the dominica potestas over slaves ; but slaves 
are frequently called manenpia in the non-legal 
1‘toihan aupthors,— 


MANCIPLE.— A clerk of the kitchen, or 
caterer, especially in colleges. — Cowell. 

MANDAMUS . — The writ of mandamus is 
so called from the words volts mandnmiu. " we enm- 
mand you,” with which, when the writ was in Latin, 
the mandatory part commenced (See the forms gu en 
i in Tapping 437, 438. and 11 Co 93 a ‘.Bagg’s Cast- ' ) 
i Originally, “mandamus” was the generic name for a 
t &.ass of writs varyiiier in their form and object, 
j examples, see Termes de la Ley; Tapping 1. n. (a)j but 
totally different from the modern prerogative wnc, 
which, for the sake of distinebon. was called a 
“Special mandamus” fR Gower, 8 Salk. .30 j lu 
the fourteenth, and the beginning of the fifteenth 
century, the writ was m form a mere lettor-mibsi\ e 
from the sovereign During the latter half of the 
fifteenth century, the writ was directed to js^ue on a 
petition to parliament for redress It thus became in 
form a parliamentary writ, and. being then chiefly 
used to enforce restitution to public othces was com- 
monly known as the “writ of restituiion ” FmaLy 
It became an original ivnt. issuable bvthe Court of 
King’s Bench in all cases where there was a legal 
right, but no other specific remedy. Tapping 3. 

§ 1. A writ issued in certain cases tc 
compel the performance of a duty. It is 
directed to the person who is subject to 
the duty, and not to a sheriff or similai 
officer. Writs of mandamus are of two 
kinds. 

? 2. Prerogative writ of man- 
damus. — The prerogative writ of maiv 
danms issues in the name of the sover- 
eignty, from the highest court of general 
jurisdiction, “in some cases where the 
injured party [the prosecutor] has al-so 
another more tedious method of redress, 
as in the case of admission or restitution to 
an office; but it issues in all cases where 
the party hath a right to have anything 
done, and -Kath no other specific means 
of compelling its performance,” (3 Bl. 
Com. 110; 3 Steph. Com. 630,) especially 
where the obligation arises out of the 
official status of the respondent, and is 
hence of a public or qitasi-public char- 
acter. Thus, the writ is used to compel 
the election of corporate officers; to 
compel public officers to perform duties 
imposed upon them by common, law 
or by statute; to compel inferior courts 
to proceed in matters within their jur- 
risdiction, (see PROOKDBiTDO ; Prohibi- 
tion;) to compel the lord of a manor to 
admit a person as tenant of copyholds, 
(See Admittance.) It is also applicable 
in certain cases where a duty is imposed 
by statute for the benefit of an individual. 
Thus, it lies to compel a railway company 
to comply with the provisions of its char- 
ter for the benefit of private persons, e g. 
to build a bridge, open a road, &o. The 
writ recites the facts giving rise to the 
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obligation, and commands the defendant 
to do the act or show cause why he does 
not. He may excuse himself by showing 
that the prosecutor on his own showing is 
not entitled to the writ, or by traversing 
some material fact alleged in the writ, or 
I y alleging fresh matter as an answer to 
the prosecutor's case. If the return is 
insufficient or false, the prosecutor may 
move to quash it, or may traverse, plead 
or demur to it, or may bring an action to 
recover damages for a false return. {S^e 
IlETUiiiT.) In any case, if the prosecutor 
is successful the court awards a peremp- 
tory irianda?ntts, to which no excuse or 
other return, except performaime of the 
net required, is allowed, (3 Bl. Com. Ill; 
Tapping 7, 400 et seq. An appeal may be 
brought from the granting of a peremp- 
tory mandarnus; Beg. u. All Saints, Wigan, 
1 App. Gas. 611.) By the English Com- 
mon Law Procedure Act, 1854, § 77, the 
provisions of that act, and of the Com 
mon Law Procedure Act, 1852, so far as 
they are applicable, are extended to the 
pleadings and proceedings upon the pre- 
rogative writ of mandamus, 

? 3. Mandamus for the examination 
of witnesses. — When witnesses whose evi- 
dence is required in a cause pending in the 
English High Court, are resident in India or 
otlier parts of the queen’s dominions abroad, a 
writ in the nature of a mandamus may he issued 
requiring the judges of the principal court in 
tlie colony to examine the witnesses and send 
over the depositions to he used at the trial. 
Chit. Gen. Pr. 345 ; Sm. Ac. 95. See Commis- 
sion TO TAKE Testimony. 

J 4. Action of raandamus.— By the C. 
L. P. Act, 1854, (g§ 68-74,) the plaintifi' in any 
action in any of the su;gerior courts (except rep- 
levin and ejectment) might claim a writ of man- 
damuSf commanding the defendant to fulfill anji^ 
duty in the fulfillment of which the plaintilf 
was personally interested. The construction 
put upon this ‘section limited it to cases where 
the duty is of a public or quasi nature, 
(e. q. to compel a railway company to carry out 
a oompulsoi'y purchase (FoLherby v. Met, Bail. 
Co., L. E. 2 C, P. 188,)) and not merely pei-sonal, 
such as that arising out of a contract. (Benson 
t), Paul, 6 El. & B. 273 ; 25 L, J. Q. B. 274. ) If 
the plaintiff recovered judgment the court might, 
besides issuing execution in the ordinary way 
for the costs and damages, issue a peronqitory 
writ of Tnandmm directed to the defendant and 
commanding him forthwith to perform the duty 
to be enforced. (Day 0. L. P. Acts 819 et seq,; 
"Republic of Costa Rica v, Stronsberg, 11 Ch. D, 
823.) The Judicature Acts contemplate actions 
of mandarms. (Judicature Act, 1875, App. A., 
part II., 2 4,) but contain no provisions on the 


subject; the provisions of the C. L. P. Act, 1854, 
therefore appear to remain in force, subject to the 
interpietatiou above mentioned. 

2 5. Interlocutory mandamus.— By 
the English Judicature Act, 1S73, and 
under the provisions of numerous re- 
formed codes of proceeding in Amer- 
ica, an interlocutfu’y m>(indamm may be 
granted in any case in which it shall ap- 
pear to the court to be just or convenient. 
See Injunction. 

Mandamus, (defined). 56 Ala. 596. 

(is a “suit” within United States con- 
stitution). 2 Pet. (U. S.) 449 ; 14 Id. 504. 

M AMD ANT.— The principal in the con- 
tract of mandate. 

Mandata licita striotam reoipiunt 
interpretatioueni ; sed illicita latam 
et extensam (Bac. Max. Reg. 10): Liiwful 
authority is to receive a strict interpretation ; 
unlawful authority a wide ami extended inter- 
pretation. See per Byles, J., in Parke.s Pres- 
cott, 38 L. J. Ex. Ill, and L. B. 4 Ex. 182. 

Mandatarius terminos sibi positos 
transgredi non potest (Jenk. Cent. 53): 
A mandatary cannot exceed the bounds placed 
upon himself. 

MANDATART.— He to whom a man- 
date, charge, or coinraandraent i.4 given; also, 
he that obtains a benefice by mandfimas. 

MANDATE.— 

g 1. Judicial.— A judicial command, 
charge, commission. 

g 2. Bailment.— A bailment of goods, 
without reward, to bo carried from place 
to place, or to have some act poriorrnod 
about them. The person ornploycnl is 
called, in the civil law, “mandant” or 
‘'mandator/' and the person employing 
“mandatarius” or “mandatary,” The 
distinction between a nuindato and a 
deposit is, that in the latter the principal 
object of tbo parties is the cnsttxly of tho 
thing; and the service and labor arc 
merely accessorial. In the former tho 
labor and service are the principal objects 
of the parties, and the thing is rnoroly 
aocbsaorial. Three things are nocosaary to 
create a mandate: (1) that there should 
exist something which should bo tho sub- 
ject of tho contract, or some act or 
business to be done ; (2) that it should bo 
done gratuitously; (8) that the parties 
should voluntarily intend to enter into tho 
contract. A mandatary incurs three obli- 
gations: (1) to do the act which is the 
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object of the mandate, and with which he 
is charged; (2) to bring to it all the care 
and diligence that it requires; (3) to 
render an account of his doings to the 
mandator. A mandator contracts to re- 
imburse a m^mdatary for all expenses and 
charges reasonably incurred in the execu- 
tion of the mandate, and also to indemnify 
him for his liability on all contracts which 
arise incidentally in the proper discharge 
of his duty. The contract of mandate 
maj’ be dissolved either by the renuncia- 
tion of the mandatary, at any time before 
he has entered upon its execution, or by 
his death ; for, being founded in personal 
confidence, it is not presumed to pass to 
his representatives, unless there is some 
special stipulation to that efiect But if 
the mandate be partly executed, there 
may, in some cases, arise a personal 
obligation on the part of the representa- 
tives to compel it. Story Bailm. o. iii. 

? 3. In the canon law, a r^cript of the 
pope, by which he commands some ordinary 
collator or precentor to put the person there 
Qomiiiated in possessioii of the first benefice 
v^acant in his collation. As to their abuses, see 
2 Hall. Mid. Ages 212. 

? 4 Royal mandates to judges for inter- 
fering in private causes, constituted a branch of 
the royal prerogative, which was given up by 
Edward I. And the 1 W, <& M. st. 2, c. 2, 
leclared that the pretended power of suspending 
jv dispensing with laws, or the execution of 
laws, by regal authority, without consent of 
parliament, is illegal. — }FAar(on. 

I 5. A direction or request.— Thus a 
check is a niandate by the drawer to his 
banker to pay the amount to the trans- 
feree or holder of the check. Smith v- 
Union Bank, 1 Q. B. D. 33. 

Mandate, (defined). 42 Miss, 525, 

(in the code). 5 La. Ann. 672 : 7 Jd- 

207. 

MANDATOR. — ^Director. See Mandate, 

§ 2 . 

MANDATORY.— Imperative ; com- 
pulsory. The mandatory part of a writ is 
that part by w^hioh the person to whom it 
is directed is commanded to do the act 
required of him ; the mandatory part of a 
statute is that part which must be obeyed 
or the act done is void, as distinguished 
from the “directory^' part of the law, dis- 
regard of which is not necessarily fatal. 

Mandatory injunction, (when may be 
granted), 20 Am. Dec. 390 n,^ 896 n* 


1 MANDATDM . — jSee BAULiiENT, § 2. 

I MANDAVI BALLIVO.— I have com- 
manded the bailiff. If a bailifi' of a liberty 
have the execution and return of a writ, tlie 
sheriff may return that he commanded the 
bailiff to execute it; and if the bailiff have not 
made a return, the sheriff should return that 
fact accordingly [mandavi bnltivo, gui nullum 
dedit responsum) ; or if he have made a return, 
the sheriff should return it. 1 Chit. Arch, Prac. 
(12 edit.) 628. 

MANENTES. — Tenants. Obsolete, — 
CowelL 

Manerium dicitur a manendo, se- 
cundum excellentiam, sedes magna, 
fixa, et stabilis (Co. Litt. 58) : A manor is 
so called from manendo, according to its excel- 
lence, a seat, great, fixeA and firm. 

MANQ-ONARB. — ^To buy in a market. 
Leg. Etheld. a 24. 

MANG-ONELLirS.— A warlike instru- 
ment for casting stones against the avails of a 
castle. — OowelL 

Manhood, (defined), 1 Dev. & B. (N. C.) 
Eq. 685. 

MANIA. — Mental alienation {q. v,) 
See, also, Insanity ; Lunacy. 

Mania, (defined). 2 Abb. (U. S.) 507. 

MANIA A POTU. — Otherwise de- 
nominated delirium tremens [q. v,), a drs- 
ease induced from the intemperate use of 
spirituous liquors or certain other difiusi- 
ble stimulants. 

MANIFEST. — ^In commercial naviga- 
tion, a document signed by the master, 
containing the names of the places whei-e 
the goods have been laden, and the places 
for which they are destined, the name and 
tonnage of the vessel, the name of the 
master, and the place to which the vessel 
belongs, a particular description of the 
packages on board, marks, numbers, &g., 
the goods contained in them, and the 
names of the shippers and consignees, as 
far as known. The manifest must be 
made out, dated and signed by the captain, 
at places where the goods, or any part, are 
taken on board.— TTAar^cw. 

Manifest, (in a statute). 71 N. Y. 481, 486. 

Manifesta ijrobatiotLe non indigent 
(7 Co. 40): Things manifest do not require 
proofi 
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MANIFESTO. — A public declaration 
made by a prince, in writing, showing bis 
intentions to begin a war or other enter- 
prise, with the motives that induce him 
to it, the reasons on which he founds his 
rights and pretensions. — EncycL Lond. 

MANIPUXjTTS. — A handkerchief, which 
the priest always had in his left hand. — Mount 

'MAJiJKER AroEESAin, {in pleading). Plowd. 
30. 

Manner and EORar, (in articles of marriage 
settlement). 1 Sim. & S. 477. 

(in an indictment). 3 Stark. Ey. 1588. 

(in pleading). Gould. PL 316. 

(in veidict of jury). 2 Serg. & B. 

(Pa.) 43. 

Manner and form poLiiOWiNO, that is 
TO SAY, (in an indictment). 1 Doug. 193. 

Manner and proportion as he shale 
THINK PROPER, IN SUCH, (in a devise). 4 Call 
(Va.) 477. 

Manner following, (in a deed). 5 T. B. 
522. 

Manner, in like, (in a statute). 8 Nev. 15, 
29 ; 81 Pa. St. 27, 31. 

Manner, in such, (in a statute). 36 Conn. 
447 ; 75 Pa. St. 39, 54. 

Manner, in the, (in an agreement). 2 Serg. 
& B. (Pa.) 544. 

MANNING-. — A day^s work of a man. — 
Cowell, A summoning to court. — Spel, Gloss, 

MANNIBB. — To cite any person to appear 
in court and stand in judgment there ; it is dif- 
ferent from hannire; for though both of them 
are citations, this is by the adverse party, and 
that is by the judge.— Dw Cange, 

MANNOPTJS. — Goods taken in the hands 
of an apprehended thief. — Cowell, See Manu 
Opera. 

MANNUS. — A, horse. — Cowell, I 


MANOB,- — Manor is derived from the Nor- 
MAN-PRENCH : manoir, maners, (Latin; maveHum from 
mnnere. to remain or dwell,) a dwelling or habitation, 
oi iginally applied to the mansion of the lord. (Dupin 
et l.ab. Gl<-ss s, v.; 2 B1 Com 90, n. (IS); Perkins g 670 ) 
It is now generally supposed that manors were hot a 
creation of the Norman conquest, but an adaptation 
to the Norman rules of tenure of the institutions 
known as village communities which existed among 
theSjuxons. Wma Real Prop. App. C. ; Wms Seis. 18: 
Maine Early Inst. 6; Digby Hist R P U, 34, and the 
works there referred to, especially Stubbs 

I 1. Properly speaking a manor is a district 
of land of which the freehold is vested in a per- 
son called '‘the lord of the manor,” of yiliom 
two or more persons, called “freeholders of the 
manor,''^ hold other land, in respect of whicJi 
tiiey owe him certain free services, rents or other 
duties."^ Hence every manor must be at least as 
old as the Statute of Quia Emptores {q.v.); in- 
deed, immemorial existence os essential to ai 


manor. (Co. Copyh. ? 31.) The land which is 
vested in the lord is called the “demesnes” ( 7 . v.) 
and comprises ( 1 ) the land of which tlie lord is 
seised, and which may be wholly in his own 
occupation or in that of his lessees for years, but 
in most manors is to a great extent in the occu- 
pation of the copyhold and customary tenants 
of the manor, (though copyholders are not essen- 
tial to a manor; see an instance of a manor 
without copyholders in AVarrick ?;. Queen’s 
College, L. B. 6 Ch. 716;) and (2) the waste 
lands of the manor, usually subject to the 
tenants’ customary idglits of common. (See 
Common.) A court baron for the freeholders, 
and a customary court for the copyholders (if 
any), are necessary incidents to every manor, 
and the principal manor in a paiish usually has 
an advowson appendant to the demesnes. (Mlt, 
0)pyh. 14.) There are also, in general, either 
annexed or appurtenant to the manor, a variety 
of franchises (g. v.) exerci.sable ])y the lord, such 
as the right to have a court Icet, the right to 
waifs and strays, trea.sure trove, wreck, (lie 
liberties of holding fairs and markets, of taking 
tolls and the like. Accordingly, a manor 
proper is shortly defined as consisting of demesne 
lands, jurisdiction in a court baron, and services 
of free tenants in fee, who are liable to eschciit 
(g, r.) and owe attendance at the court; or more 
shortly stilf, as consisting of denuisnefa an<l 
services. See Demesne, ^ 4 ; Service. 

§ 2. Manor by reputation.— If the 
number of free tenants is reduced bebxw two, 
the court baron cannot be lield, and the manor 
ceases to exist, but may survive as a manor by 
reputation, for the purpose of making a title to 
franchises or for holding copyholders* courts. # 
? 3. Extinj^uishment and suBpension 
of manor. — If all the demasnes are alienatcxl, 
the manor is extinguished, and becomes merely 
a “lordship in gi'oss ; ” while a temporary sever- 
ance of all the demesnes, as by a lease for years, 
causes a suspension of the manor. /?/. 1 1 ; 
Burt. Comp. {5 1026 ; Cruise Dig. Copyliold 2 ; 
1 Dav. Conv. 89 ; Co. Litt. 5 a, 

? 4. Customary manor.— If a copyhold 
tenement has, by immemorial custom, been 
ti'eated by the tenant as if it were itself a manor, 
6 . g, by holding courts, granting part of it to lu) 
held of himself as copyhold, Ac., this forms a 
customary or copyhold manor, aial the tenant is 
called a “customary lord,** although, as far as 
regards the principal manor, lie is himself 
merely a copyholder of that manor, and ptiys 
fines, Ac., like the other tenants. Co. Litl,. 5S h ; 
Neville*s Case, 11 Co. 17. 

? 6 . “Manor” may mean the district actually 
or foKinerly comprised in a manor in the slrict 
sense, although the land mn-jr have heen 
separated from it by enfranchisctm'nt. Elu 
Copyh. 15; citing Delacherois v, DelucheroiH, 
11 II L.-Caa. 62. 

§ 6. In American law.— A tnuit of 
land held of a proprietor by a ft'O-farm 
rent in money or in kind, and doBcending 


* Strictly speaking, the land vested in the free- said to be held of the manor, which is hero per 
holders does not form parcel of the manor, sonified so as to represent the lord. See Ancient 

(Wms. Seis. 80.) On the contrary, it is often Demesne. 
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to the oldest son of the proprietor, who 
in New York was formerly called a ‘‘pa- 
troon/’ — Bouvier. 

MaSnOK, (grant of). Cro. Eliz. 18. 

(wliat passes by giant of). Shep. 

Touch. S9 ; 14 Yin. Abr. 118. 

jVIanoes, (in a statute). 9 Wheat. (U. S.) 
27S. 

Ma> 70ES OB OTHEB EOYAnTnis, (in a statute). 
Wilbert. Stat. L. 183. 

MANQUBLIiER.— A murderer. 

MA!NHENT. — A kind of bond between 
lord and vassal, by which protection was stipu- 
lated on the one hand, and fidelity with personal 
service on the other. 

MANSE. — A house or habitation, either 
with or without land, 

MANSE, or MANSUM PRESBY- 
TERI. — The dwelling-house of the clergyman. 
(Par. Antiq. 431.) Sometimes called presby- 
tenum, 

MANSER. — bastard. — Cowell. 

MANSION. — The lord’s house in a manor. 

MAirsiort, (synonymous with “ dwelling- 
house,” “house,” “messuage,” and “burgage”). 
1 Chit. G-en. Pr. 167. 

(devise of). 2 Bowl. & Ey. 508. 

MANSION-HOUSE.— A dwelling-house. 
3 Inst. 64. 

Mansion-house, (defined). 1 Hale P. 0, 
559. 

(a church is). 4 Com. Big. 764. 

(in an indictment). 3 Serg. E. 

(Pa.) 199. 

Mansion-house anu messuage, (in a stat- 
ute). 4 Blaekf. (Ind.) 331. 

Mansion-house in which he then lived, 
(in a devise). 1 Bam. & C. 350, 356. 

MANSLAUGHTBR.-The crime of 
unlawful homicide, without malice afore- 
thought. The most frequent instances 
occur (1) where death is caused accident- 
ally by an unlawful act, as where A. 
strikes at B. with a small stick, not intend- 
ing either to kill him or to do him grievous 
bodily harm, and the blow kills him; (2) 
where death is caused by culpable negli- 
gence, as where A., whose duty it is to put 
a stage at the mouth of a colliery shaft, 
omits to do so from mere negligence, in 
consequence of which B. is killed; (8) 
where death is caused by an act done in 
the heat of passion, caused by provocation, 
sasi in the case of an aggravated assault, or 
a fight, or unlawful imprisonraeut. 


Manslaughter, (defined). 10 Mich. 219; 
25 Id. 406; 30 Id. 16; 74 Mo. 216; 2 Halst. 
(N. J.) 243 ; 1 Hale P. C. 466. 

(distinguished from “murder”). 5 

Cush. (Mass.) 307 ; 5 Cow. (N. Y.) 51. 

MANSO, or MANSUM. — ^A mansion, 
or house. — SpeL Gloss. 

MANSTBALING.— Kidnapping (q. v.) 

MANSUM OAPITALE.— The manor- 
house, or lord’s court. Par, Antiq. 150. 

MANSURA. — The habitation of people in 
the country. — Domesday. 

MANSUS.— A farm,— Hist. Tithes 62. 
A house ; a messuage. — Spel. Gloss. 

MANTEA. — old records, a long robe or 
mantle. 

MANTHEOPP.— A horse-stealer. 

MANTIOULATE.— To pick pockets.— 
Bailey. 

MAN-TR APS.— Engines to catch tres- 
passei-s, now unlawful, unless set in a dwelling- 
house for defense between sunset and sunrise. 
24 and 25 Yict. c. 100, % 31. 

MANU PORTI. — ^Witli strong hand. A 
phrase used in old writs ©f trespass, and in 
pleading in cases of forcible entry. 

MANU OPERA.— Cattle, or implements 
of husbandry ; also, stolen goom taken from a 
thief caught in the fact. — Cowell. 

Manual exercise, (in a statute). 15 East 
161. 

Manual occupation, (in a statute). 15 
East 167. 

MANUALIA BENEPIOIA.— 
The daily distributions of meat and drink to 
the canons and other members of cathedral 
churches for their present subsistence. — Cowell, 

MANUALIS OBEDIENTIA.— Sworn 
obedience or submission upon oatli, — Cowell. 

MANUOAPTIO. — A writ that lay for a 
man taken on suspicion of felony, &c« who can- 
not be admitted to bail by the sheriff or others 
having power to let to mainprise. — F. N. JB. 
249. 

MANUOAPTOR. — One who stands bail 
for another. 

MANUFACTURE.— Anything made 
by art. As to a patent for a manufacture, 
see Patent. ' 

Manufacture, (defined). 2 H. Bl. 468. 

— — (loss of articles during). 2 Whe^ 
Am. 0. L. 140, 142. 
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Manufactuked, (in a contract to prepare 
rock for niasons). 0 Bobt (N. Y.) 251, 257. 

(in a statute). 8 Johns. (!N. Y.) 304. 

MANUFAcriTRED ARTICLE, (in the tariff act}. 
7 How (U. S ) 786. ^ . -n , 

Manufacturer, (in bankrupt act). 6 Bankr. 
Beg. 238; 18 Id, 319; 100 Mass. 183; 1 Utah 
T. 47. ^ ^ 

Manufactures, (what are). Fess. Pat. 367. 

(in a statute). 2 H. Bl, 473; Fess. 

Pat. 81. . 

Manufacturing company, (in a statute). 
100 Mass. 183, 184; 4 Lans. (N. Y.) 611. 

Manufacturing corporations, (in a stat- 
ute). IOC Mass. 135. 

Manufacturing establishment, (includes 
what). 6 Coldw. (Tenn.) 310. 

AIanufacturing process, (in a statute). 
L. H. 5 Q. B. 19. 

Manufacturing starch, (in an insurance 
policy). 18111.553. 

MAlsrtJMISSIOK. — The making of a 
bondman free, which in the feudal ages was a 
frequent occurrence. {See Emancipation, ? 2.) 
Manumission was either express or implied. 
Manumission ejcpj'ees was done by the loixl grant- 
ing to his villein a deed of enfranchisement. 
Manumission implied was done by the lord en- 
tering into an obligation with his villein to pay i 
him inoney at a certain day, or granting him an 
annuity, or leasing lands to iiini ])y deed for a | 
term of years, or doing any otlicr shnilar not, 
which would imply that he treated with his vil- 
lein upon the footing of a frocman. ('/Vrmes de 
lo, Ley.) Similar inodes oi‘ dealing with a semis 
liad, in Eoman law, the like ellect of an implied 
manumission ; and in particular the more cii^ 
cuinstance of the master dcfscribing hi.s slave in 
a written document as his eon {Jilim), liad the 
effect of rendering him afrccnuin, although not 
a son. (1 Just. Inst 11, 12.) Tiie inodcH of 
express inaniunissiou in Koman law wore an- 
ciently three only, that is to say, by the rod 
{vmhcid)j by the census (misn), and by will 
Itentnmeiito ) ; but in later times, niiuiy now and 
fiimpler modes were introduced [ favtm libnrtiHis), 
so nui(‘h so that any declaration of intent ion to 
manumit, if made in presence of a magistrate 
{e. g. even at a street^crossing), would suiliuo.^ — 
Urcwn. 

Manumission, (what amounts to). Coxe 
(N.J.)4, 

(instrument of, how executed). Penn. 

(N. JO 10-21. 

Manumittere idem eat quod extra 
manuin vel poteetatem ponera (Co. 
Litt. 137 ) : To manumit is the same as to place 
beyond hand and power. 

MANUNO*, or dis- 

trict witliin the jurisdiction of a reeve, appar- 
ently so called from his power to exercise therein 
one of his chief functions, yS«., to exact (a?mm- 
ian>} all hnes, — Ana, Inst Eng* 


MANURABLiB..— Admitting of tillage. 

Manure, (in a covenant). ^ 1 Man. It. 511. 

(not incorporated with tlie soil is [)er- 

sonal propeity). 3 N. H, 484; Tull. Kx, 150; 
8 Wheel. Am. C. L. 211. 

(will pass by deed of the land as inci- 
dent thereto). 3 K. H.503; 2 Hill (N. Y.) 
142. 

— (outgoing tenant is not entitled to), 

6 Greenl. (Me.) 222; 21 Pick. (Mass.) 3(57; 15 
Wend. (N. Y.) 109. 

MANUS.— (1) the Iiand; (2) an oaili, from 
the ceremony of laying tlie luiud on the l>ook ; 
also the person taking an oath, or {‘onnnirgator; 
(3) a condition of subjoetion into whi<h h'liudeH 
might come in Roman law, tuthor by ro-rmptio, 
(to their husband or a s( ranger,) or by //.'o/.s or 
confarreatio (to their liusbaiul). It bfcnnu* ihao- 
lete with the establishment of the now subjen- 
tion of women that wtuj iutnxlucwl by C'hristi- 
anity. 

; MANUSCRIPT.— An unpublhsluHl 
writing. See ColYiuauT, ^ 3, 

Manuscript, (dofmed). 3 Olilf. (TT. H.) 537. 

MAITOTBNBNTIA.— The M writ <»f 
maintenance. Meg* Oetg* 182. 

MANWYBTH.-^T'luj vuluo or prior ut 
which a man is cKtimated, atn't»rdiiig to bin 
degree; apparently HynonyrnojiH with vre^geid* 
It oooui’s only in tbtj laws of lUotldurre ami 
Btulrie.— .^Ino. ItisU Entj^ 

Many ykaiw aiwen{?ic, fimwnnptitm of 

death). 3 Werg. 14* (!*«*) 493. 

MAEA.— A intTC, lake, or gryat jxuu!, tina 
cuimot be drawn dry, Vnr* Ant bp 418; Mon, 
Ang. tom. 1, p. (5(5(3. 

MABAUDSE.-A HoIititM* who 
mitH u larrony or roUlmry U\ tho noiKlthor- 
hood of the eanip, or while wjunh^ring 
away from the anuy, {&Corh IWiiort,)— 
Bouviftr* 

MABOATUS.-The mitof a mark by th« 

year anciently reHorved in ifUUUM, dec. 

MAEOH.—Tn the Scotch kw, a boiimkry 
line,— ZileW. Eiot* 

MAEOHBBB. or LrOBB MARCH- 
BIBS.— ThcHHii noblemen who lived on ihn 
maruhee of Walai and S<*ot{a»ct, who, !ri llrnwi 
past, htui their lawn ami n^ai miwer, unlit they 
were abolieli^ by SM 27 lien. VIU* n, 


MA3SnjFASTUB.-A domestic; perhaps 
,tlie same as Awe. Insl Eng. 

MANtrP®a-*«A foot )f full and legal 
jneasure. 


MABOH10.— The homidartia ef immtxUm 
and territoriee; the limlle beiweeti Englttud, 
Wsiee and Sootliund, AJio» in Booliand lh« 
iKmndariee pmevtlen* * Q&k 

lWb» 
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MABOHBS, COURT OF— An abol- 
ished tribunal in Wales, where pleas of debt or 
duniages, not above the value of j£50, were tried 
and determined. Cro. Car. 884. 

MABOHBT . — Norman-French : marche 
(Britt 97b; this author als«> calls it “redemption ot 
blood.” or “redemption ot flesh and blood,” 78a, see 
Spel. (irloss s V. Grimm, D. R. A 383), mari'kcite (Loya. 
Inst. Cout. Gloss ), from Latin, mercatua, a buying and 
selling 

A fine wliich some tenants had to pay to their 
lord for liberty to give away their daughters in 
marriage. According to the old writers, no free 
man could be liable to pay such a fine, but only 
villeins (Bract. 208 b, 26 aj, and therefore it could 
not be claimed by custom against all the tenants 
of a manor. (Litt. J 209.) But in later times a 
free man could take lands to hold by the service 
of inarchct, if he liked to do so. {Id. J 194.) 
The tenure by inarchet seems to have been long 
obsolete. 

MARCHIONESS. — A dignity in a woman 
answerable to that of marquis in a man, con- 
feiTe<l either by creation, or by marriage with a 
manjuis. — WIuD'ion. 

MARE. — The sea. 

Mare, (includes “horse”)- 2 Car. & P. 351. 

(not included in “cattle”). 2 W. Bl. 

721 j 2 EaBt P. 0. 1074. 

MARE CLAUSUM.— The sea closed, or 
close. The title of a famous work by Selden* 
iiitomlod as an answer to the Mare Liberum of 
Grutius. 

MARE LIBERUM. — The sea free. The 
title of a fimious treatise by Grotius, written to 
show that all nations have an equal rigiit to use 
the sea. 

Maiirs, cot/rs and horses, (in a statute). 1 
Loach 0. 0. 83. 

MARBSOHALL, or mARBSHAL.— 

A marshal. 

MARETTUM. Marshy ground over- 

flowed by the sea or gx'eat rivers. Co. Litt. 6. 

Maikhn, (applied to price of stock, defined). 
8 Abb. (N. Y.J Pr. N. S. 280; 49 Barb. (N. Y.) 
402, 40r>. 

Maugin of the stream, (in a deed). 6 

Cow. (N. Y.) 518, 647 

MAEQ-INAL NOTE.— An abstract 
of a reported case, a summary of the facts, 
or brief statement of the principle decided 
•vvliich is prefixed to the report of the case, 
fiometimes in the margin, is spoken of hy 
this name. The marginal notes which 
appear in the statute books have not the 
authority of the legielatur©, and cannot 
alter the interpretation of the teati* See 
Marriage e* Great Eastern By. Oo#,-® EL JU- 


Margins, (in a statute). 63 Ind. 575. 

MARINARIORUM OAPITANEUS. 
— An admiral or warden of the ports. — Par 
Antiq. 

MARIN ARIUS. — A mariner or seaman.— 
Par. Antiq. 

MARINE.— Belonging or relating to 
the sea. A general name for the navy of 
a kingdom or state; as also the whole 
economy of naval affairs, or whatever re- 
spects the building, rigging, arming, equip- 
ping, navigating and fighting sliips. It 
comprehends also the government of naval 
armaments, and the state of all the per- 
sons employed therein, whether civil or 
military. Also, one of the marines. See 
Marines. 

MARINE CONTRACT.— A contract 
which has relation to business to be done 
at sea, or to matters particularly connected 
with commerce, and over which a court 
of admiralty commonly has jurisdiction 
concurrent with that of the common law 
courts. 

MARINE CORPS.— The aggregate 
body of the marines (q. v.) 

MARINE COURT IN THE CITY 
OP NEW YORK.— A local court orig- 
inally erected for the determination of 
controversies between seamen, but now a 
court of record, possessing general juris- 
diction of controversies involving not more 
than $2000, and special jurisdiction of civil 
actions for injuries to person or character, 
without regard to the amount of damages 
claimed. 

MARINE INSURANOB.--5«© In- 

surance, S 8. 

MARINE INTBRBST.-^ee Mari- 
time Interest. 

MARINE LEAGUE.-- Ameasure of 
distance on the sea, equal to one-twentioth 
part of a degree of latitude. See League. 

MARINE RISK-— The perils neceih 
sarily incident to navigation. 

MARINII SC>OXaTY.-*A ^arltaMe in- 
Mmim fer the of appmUefeag boyn to 

^ ^ ineorporated ^ Qoo. 
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MABINEB.— One engaged in navigat- 
ing vessels upon the sea. See Seamen; 
Shipping Articles. 


MARINER; ^defined), 4 Sawy. (U. S.) 105. 

— (includes whom). 4 Biadf. (N. Y.) 

154; 8 Month. L. Bep. N. s. 672. 

(a mate isj^ 1 Pet. (U. S.) Adm. 246. 

(a pilot is). 2 "Wilfa. 264. 

(a purser is). 80 N. Y. 71, 80. 

(in act of 1837). 7 How. (IST. Y.) Pr. 


(in a statute). 4 Mass. 239, 670 ; 14 

Id. 394; 17 Id. 49; 2 Pick, (Mass.) 697; 8 
Johns. (N. Y.) 167 ; 1 Tuck. (N. Y.) 44. 

Mariners and seamen op the United 
States, (in 2 Stat. at L, 203), 3 Sumn. (U. S.) 
115, 


MARINES. — A military force drilled 
as infantry, v^diose especial xn^ovince is to 
serve on board ships of war when in com- 
mission. The force was first established in 
England about the middle of the last 
century. 

Maris et foaminae oonjunctio est de 
jure naturae (7 Co. 13) : The connection of 
male and female is by the law of nature. 

MARISCHAL.— An officer m Scotland, 
who, witli the lord high eonalablo, possesswl a 
supreme itinerant juriadiotiou in nil crimes conx- 
niitted within a certain space of the court, 
wherever it might happen to he.'-'Whartmi. 


married woman commit an ofiense other 
than homicide, treason, or other heuioua 
crime, by compulsion or coercion of her 
husband, he, not she, is deemed in law tho 
guilty; and in many cases his presence at 
the time of the commission of the ufrenao 
by the wife being proved, marital coercion 
will be presumed. 

MARITAL PORTION.— That part 
of a deceased husband’s estate to which, 
according to the law of Louisiana, the 
widow is entitled. 

MARITAL RIGHTS.— The rights of 
a husband. The ex})rcssion is chiefly used 
to denote the right of a bus! >and to property 
which his wife was entitled to <lnHng tho 
treaty of marriage. If, aft(ir tho ongago- 
ment to marry, she makes a voluntary 
conveyance of any part of that property 
without notice to tho jntondod huHhiuui, 
it is considered a fraud on his nuirital 
rights, and thoroforo liahlc to he sot tiHido, 
although ho may not have known that 
she was entitled to the property. Stud I 
Kq. 310; Wms. Pors. Prop. 440. JuB 
Mariti. 

MARITATBI).— Having a hunbaiid. 


M ARISOUS,— A marshy or fenny ground. 
— Domes! ; Co. Litt, 5 a. 

MAHilTAGlO AMISSO PER BE- 
PALTAM.— An obsolete writ for the tenant 
in frank-marriage to recover lands, dec,, of which 
he wm deforced. 

MARITAGItJM. — The portion which is 
given with a daughter in marriage. AIho, the 
power which the lord or guardian in chivalrjr 
hatl of disposing of his infant wanl in matri- 
mony . — SpeL Gloss, See 1 Beeves (Finlason's 
edit.) 171. 

t 

Marita^ium est aut liherum aut 
servitio obligatuna ; liberum marita- 
gium dioitur ubi donator vult quod 
terra sic data quieta sit et libera ab 
*bmni seculari servitio (Oo. Litt. 21 ) : A 
marriage portion is oithor free or Ixoimd to ser- 
vice; it IS called frank-marriHge when the 
giver wills that laud thus given be exempt from 
all secular service* 

MARITAGIXTM HABBREI.-To have 
the tree disposal of an heiress in marriage* 

MARITAL.— Pertaining to a husband; 
incident to a husbands 

MARITAL OOB 3 ROrON*--Ooeroion 
Of the wife by the husband. Thus, if a 


MARITIMA ANGLIJBl*— The prnfita 
and emolument arising to the (‘rown fnnM^the 
sen, which anciently wjih oollccttMl by Hhcriltk; 
but it was aftorwardrt grunted to tho hxrd hlgli 
iwlnimil. Par, 8 Hen* HI. m. 4* 

MARITIMA INOERMllNTA.-Mrtr^ 
time increascK, i a luiids gained from the sea. 
See Alluvion. 

MARITIME! OAUSB.-A mumo of 
action origitiating on the high hoh«, or 
growing out of a maritinio contriiot. I 
Kent Com. 3B7 et $fq, 

MARITIME! CONTRACT, — 8m 

Marine Contract* 

Maritime contract, (wlmt !»)• 2 Gall. (0, 
S.) 898. 

— ■ (what l» not), 23 Ohio Hi 5l15» 

Maritime bmflovment, (wliat h not)* 7 
Pet. (U. S.) 342* 

MARITIME! INTBRIST.-The in- 
tereat payable on hypotimcatlona and hot* 
tamry and bonds ii io called ; 

and, on aooount of the extraordinary rlik 
attaching to eooh loans, the rate of Interest 
is usually very high, and there w«ui never 
any restriction upon iH amouni (tm 
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Meic. Law (8 edit.) 410.) The phrase is 
sometimes applied loosely to the interest 
payable by ordinary agreement upon 
money advanced to be hazarded in a com- 
mercial speculation. — Brown. See Bot- 
tomry; Respondentia. 


Maritime nature, (in constitution of United 
States). 1 U. S. L. J. 385. 

MARITIME STATE. — This consists of 
the officers and miuiners of the British navy, 
who are governed by express and permanent 
laws, or the articles of the navy, established by 
act of parliament. 


Maritime oorisdiction, (what is). 6 Am. 
L. J. 557. 

MARITIME LAW.— The law re- 
lating to harbors, ships and seamen. An 
important branch of the commercial law 
of maritime nations ; divided into a variety 
of departments, such as those about har- 
bors, property of ships, duties and rights 
of masters and seamen, contracts of af- 
freightment, average, salvage, etc. No 
system or code of maritime law has ever 
been issued by authority in America or 
Great Britain. The laws and practices that 
now obtain in these countries have been 
founded on the practice of merchants, the 
principles of the civil law, the laws of 
Oleron and Wisby, the works of jurisoon- 
snlts, the judicial decisions of our own and 
foreign countries, &c. Though still sus- 
coptible of amendment, the present sys- 
tems correspond more nearly than any 
others of maritime law with those univers- 
ally recognized principles of justice and 
general convenience on which merchants 
and navigators should act. See Admir- 
alty; Affreightment; Bill of Lading; 
Chabter-Paety; Insurance, ? 3; Lien, 
g G; Merchant Shipping; Underwriter. 

MABITIMH LIEN. —A lien attach- 
ing to ship and freight for diimago occa- 
sioned by ship, and which lieu affords the 
ground of an action in rmt, in the Court of 
Admiralty; this lien does not attach to 
the cargo. The lien attaches as from Oie 
date of the damage occurring, and has 
precedence accordingly over all subse- 
quent liens and rights arising ea cotaroetu, 
excepting, subsequent bottomry 

bonds. The liability of the owners of the 
ship is limited by the amount of the secur- 
ity, i e. the ship and freight, but as regards 
the costs of the proceedings, the owners 
Orie persqnally liable, J^ay Sb. & S. 

Bit lijaiK, J a. 

•MAUw psm. IjOAN.-h 8« Bc«wM«r ; 
Hwcwsawiisosr! S®’ 

, ; ./HI ; 


MARK. — (1) A token; an impression; 
a proof; an evidence; license of reprisals; 
also, formerly, a coin of the value of ISs. 4d. 
(2) In commerce and manufacture, a cer- 
tain character struck or impressed on 
various kinds of commodities, either to 
show the place where they were made 
and the person who made them, or to 
witness that they have been viewed and 
examined by the officers charged with the 
inspection of manufactures, or to show 
that the duties imposed thereon have 
been paid. It is also used to indicate the 
price of a commodity. If one use the 
mark of another, to do him diirnage, an 
action on the case will lie, and an injunc- 
tion may be obtained in Chancery. (2 
Cro. 471. See Trade Mark.) (3) Those 
who are unable to write sign a cross, for 
their mark, when they execute any docu- 
ment. 1 Steph. Com. (7 edit.) 493. See 
Marksman, 


Mark, (of a manufacturer). 1 Kev. & M 
353. 

(instTiiment executed by). 12 Pet, 

(U. S.) 151; 1 Moo. & M. 516. 

(of a witness to a will). 6 Joluis. (N. 

Y.) 144; 7 Halst. (N. J.) 70; 8 Ves. 18B, 604; 
6 Wheel. Am. Cl. L. 220 ; 8 Id. 397. 

(in a statute). 7 Halst. (N. J.) 159, 


165. 

Mark bistinoxxy, (in a statute). 78 Pa. St. 
166, 171. 

Majmckd, (of a ti-ee). 6 Wheat. (U. S.) 368. 


MARKBPENNY.— A penny anciently 
paid at the town of Miildon hy tiiose who had 
gutters laid or made out of their houses into the 
streets. 15 Edw. I. 


MARKBT.— A place set apart for the 
public sale and purchase of oominodities. 
The right to hold a market, inoliidiug die 
right to charge tolls for its use by persona 
selling goods therein, and the right to pre- 
vent others from setting up a new market 
so near as to diminish the custom of the 
old one, Is a franchise (q. v.) 1 Steph. 
Com, 66Si et Mq.; m Mayor of Peliryn ti. 
Beet^ 8 li(ic> £>. 

T.) m 


S>1 Ba*. (N. 
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MABKBT G-BLiD.— The toll of a mai-ket. 

MABKBT OVBBT — 

‘i 1. Open market. In English law, market 
overt, in ordinary market towns, is only held 
on the special days provided for particular 
town-s, by charter or prescription, but in the 
city of London every day, except Sunday, is 
market day. Tlie market place, or spot of 
ground set" apart by custom for the sale of 
j)articular goods, is also in ordinary towns the 
only market overt, but in the city of London 
every shop in which go'ods are exposed publicly 
for sale is market overt, though only for such 
things as the owner professes to trade in. (2 
Steph. Com. 73.) That part of London not 
within the city does not seem to have the 
privilege of market overt. (Wms. Pers. Prop. 
461.) The law of .market overt has never been 
adopted in the United States. 

§ 2. Sale in market overt.— The doc- 
trine of market overt is that all sales of goods 
made therein are not only binding on the 
parties, but also on all other persons : so that if 
stolen goods are sold in market overt, the pur- 
diasei", if acting in good faith, acquires a valid 
title to them against the true owner, unless the 
latter has prosecuted the thief to conviction, in 
which case the goods revest in ^ the true owner, 
and the buyer is lei t to obtain compensation out 
of any money which may have been taken from 
the thief on his apprehension. Stat. 30 and 31 
Yict. c. 35, ? 9. As to negotiable instruments 
and other valuable securities, see Stat. 24 and 
25 Vicit, c. 90, 5 100; Wms. Peiu Prop. 402. 

g 3. The doctrine of market overt docs not 
apply to goods belonging to the crown, and in 
the case of horses it is subject to statutory restric- 
tions. 2*Steph. Com. 73 ei seq. See IIoiiSJEi. 

Mabket place, (defined). 70 N. C. 14, 18. 

(what is). 49 Ga. 476. 

(in market act). L. B. 6 IL L. 303. 

MABKET PBICE.— Value. 

Market price, (defined). 2 Wash. (U. S.) 
493. 

(what is). Chip. Cont. 33. 

(of an annuity). 2 Ch. 179 n. 

Market, to, (synonymous with **to sell”). 
20 Barb. (N. Y.) 37. 

MABKET TOWNS. — Those towns which 
are entitled to hold markets. 1 Steph. Com. 
(7 edit.) 130. 

' Market value, (defined). 69 N, Y. 448. 

(what is). 99 Mass. 345. 

(in a statute). 4 Cliir. (U. S.) 96. 

MARKETABLE. --Such things as 
may be sold ; those for which a buyer may 
be found. 

MAifcKETABLE TITLE, (what is). 6 Taunt 
263. 

MARKBT2BLD.— Market Geld. 


MARKSMAN. — Where a person who 
cannot write is desirous of subscribing his 
name to a document, another person writes 
it for him, and he identifies it as his signa- 
ture by inscribing over it, or near it, a 
mark, usually a cross. He is hence called 
a “ marksman." It seems that if there is 
any peculiarity about the mark, evidence 
ex vim scriptionis is admissible to prove it 
as the handwriting of the marksman, but 
not otherwise. Best Ev, 329. Sec Hand- 
writing. 

MABLEBRIDGE, STATUTE OP.— 
The Stilt. 52 Hen. lU. a. i>. 1267, cnacttMl at 
Miirlcbridge, now Hiiid to be hfiirlboroiigh. Sre 
Barr Ob. Stat. 60; 2 Itocves vii. 62; imd Halo 
C. L. n. (b). 

MARQUE.— LErncris of IVlAiuiun. 

Marchuk, letters of, (hIups sailing undtu*, 
distinguished from ‘^privateers”). 13 Miuw. 
127. 

i MARQUIS, or MARQUESS.— One of 
the second order of nobility ; next in order to a 
duke. 

MARQUIS ATE.-Tho weigniory of 9 

maniuis. 

MARRIAGE.— 

1 1. Marriage is the vohuitary union for 
life of one man and otio woman the 
exclusion of all othorn, for ih<% purf>n.s<i of 
living together and proenuding childrtm, 
entered into in aC(*or<i{tm*<» with thn rnbi.'i 
as to the oonHunguitdty (?/. v.) or nninity 
iq. t’.) of th(^ parti(‘H, ami their tuipacity to 
enter into and perform Mui <lnlU*H of tuat- 
rimony, prevailing in the plsUM* oftlomieilo 
of the parties, and in a<*ct)rilan<ui with Urn 
riio.s or formaHti<^M n^purt'd i>y tho law of 
the place wluu’c the inarriagt^ taken place. 
(Britt. 246b; Maeq. Umh. W. I; 
Browne Div. 53; 2 Hteph. Clom. LMH; 
Phillim. ICeo. L.7i)5; Hyile a. Hyde, L. R, 

I P. <te 1). 130.) A marriage mtmt iu»t 
contravene the fundamental prtmtiphm of 
Christianity, and hence a polygaiiiouH 
marriage, although valid luioordhtg to the 
Ifx Ivci^ is no marriage accurding tt) our 
law, Browne Div. *58. 

g 2. It is sometimes said that marringa 
is a contract, but this is an Incomplete 
designation ; it is true the agreement 
the parties is essential to a valid marrii^e 
Aorbehent, i 1); but when it hm 
been solemnised, marriage is not only a 
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contract, but also a personal relation of a 
x^eiy special kind, (Hyde v. Hyde, L. R. 1 
P. (fc D. 133 ; Sottomayer v. De Barros, 5 
P. D. 101,) somewhat resembling a natural 
relationship. 

§ 3. Effect on property, — Marriage 
aflTects the property as well as the person. 

Wats. Comp. Eq. 316 e£ s^q ) For 
many purposes the husband and wife are 
one person in law, and hence the husband 
cannot, at common law, give or grant 
property to his wife infer vivos (Litt. ? 16S), 
though he can under the Statute of Uses, 
(Wins. Real Prop. 218,- and without the 
aid of that statute, under the provisions 
of most of the recent married women’s 
acts passed in many of the States;) and a 
grant of land to the luisband and wife by 
a tli-ird person, gives them an estate by 
entireties {q,v.) The general rule, at com- 
mon law, is, that the linsband becomes by 
the marriage entitled absolutely to all the 
chos('>s in possession belonging to his wife 
in her own right {sre RnoucTroN into Pos- 
Hios8rON),and to the whole of the rents and 
profits of her land during the oemtinunnee 
of the coverture, (Macq, IJusb. & W. 17; 
Wins, Real. Prop. 214; he may also grant 
lonses for twenty-one years of a.ny land of 
whicli she is seiztHl in fee nn<Ier the Eng- 
lish St'ltkul Estates Ac,tvl877, ^ 40; sre Bkt- 
Tuioi) KhTATKH Act,) and to her chattels real 
if ho survives her (.w SimvivousHrr) ; but 
this rule lias had many exceptions en- 
grafted <m it; first, by the doctrines of 
equity, which allow a wife to hold separate 
estate (o'. V.) and, secondly, by the Married 
WometPs Property Acts {q. v.) Moreover, 
these rights of the husband do not extend 
to property hold by the wife in auter droit, 

//. ns executrix. 

^ 4. Another rule is, that if the husband 
survives the wife he has (in certain cases) 
an interest in her lands and tenenients 
during hia life [me Ouetksv), and vice mm% 
if she survives him [m Dower) ; hut these 
intornsta are not now of frequent occur- 
rence in England, other provisions being 
generally nimlo by a* settlement executed 
on the marriage. Wms. Real Prop. 220. 

See BETTX,.EMrENT. 

1 5, Husband*® liability for debts.— 
On the other hand, a husband was formerly 
liable for all the debts and Uabilities of hia 


wife contracted before the marriage, but 
this rule has been altered by statute, both 
in England and in most, if not all, of the 
States, so that the husband shall be liable 
(if at all) for his wife’s debts and liabilities 
to the extent of the property belonging to 
the wife which he shall have acquired by 
the marriage, or which he might have 
acquired (Wms. Pers. Prop 443), and in 
some jurisdictions the rule is swept away 
altogether. See Assets. | 1. 

§ 6. A wife is not criminally linWe for 
an offense committed by her under tho 
coercion of her husband, except in the 
case of treason or murder, and other 
heinous crimes. Rose. Or. Ev. 990. See 
Marital Coercion. 

I 7. Marriag’e 9 f ward by tenure^ — 
Marriage formerly signified not only the union 
of man and wife, but also the right of a gmydiaii 
by tenure to bestow his wai*tl in marriage, vvliicli 
the law gave to the lord, not for his benefit onely, 
but that he bhould match him [the ward] vertu- 
ously and in a good family without disparage- 
ment.” (Co. Litt. 76 a.) If an infant tenant by 
knight’s service refused such a marriage, the 
lord was entitled to the value of the nuirriage, 
i e, to the amount wliich he would have received 
for giving his ward in marriage (Litt. § 110), 
but a guardian in socage could make no profit 
l)y the inarriage of his waird. /d. 8 123. See 
I^kjamy; Disparaoement; DrvoRCE; riuK- 
BANi> ANT> Wipe ; Maiutal RrGH:T.s; Neces- 
saries; Settlement; Saavivoiisinp. 


MARBIAG*E ACTS.— 

?, 1. Marriage by baxms or license.— 
The principal English Marriage A(*ts are the 
vStala 4 Geo. IV, c. 70, and 0 and 7 Will. IV. c. 
85. The former act provides for the puhlhiatioii 
of banns on three successive Sundays hofore the 
celobralion of a marriage, unless it takes place 
by ec<*lesiasti(?al lu‘cn.so, (.‘i<3c Lkucnse, 4,) and 
requires that it shall be solonnuzetl by a pemon 
in noly ordei-s and before two c.rediblc witnesses 
at U‘ast, It also provides for tho case of one of 
the parties being under age, and for the consent 
of Jiis or lier liarcnt or gnardiiiu being given. 
In certain cases marriages not solemnized in 
accordance with the provisions of tho a<Jt are 
mjwle void, and whore a marriaijo is solemnized 
between p'ci'sons, one of whom is niuler ago, by 
moans of the false oath or fraudulent procure- 
ment of one of \ho parties, the person so ofiend- 
ing is liable to forfeit all property which would 
otherwise acci'ue to him or her from tho niar- 


iago. 

g 2. Marriaure.ljy registrar’s oertifl- 
sate.—The Btat. 6 and 7 Will. IV. c. 86 
amemlod by Htats. 7 Will. IV. nnd 1 Viet. o. 
t2i 3 and 4 Vi«t. c. 72; 19 and 20 Viot. o. 119, 
tnd 23 Viet, a 18,) Introduced two new modes 
if celebrating marriages, by a certificate of the 
nnerintendent registrar of man-iagM with of 
without Uoense, "To obtain the certWoate with* 
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out license, public notice of the intended mar- 
nage must be given for twenty-one days; the 
certificate with license only requires one clay^s 
notice. Under a registrar’s certificate, raarriuges 
may be solemnized in any religious building 
registered for the purpose (except that under a 
certificate with license a marriage may not be 
solemnized in a church or chapel of the Cliurcli 
of England), or it may be solemnized at the reg- 
istrar’s office. Browne Div. 55 et seq. ; 2 Steph. 
Com. 246. 

? 3. Foreign and colonial marriages. 
— Stats. 4 Geo. IV. c, 91, and 12 and 13 Viet, 
c. 68, provide for the marriage of British sub- 
jects abroad; and 28 and 29 Viet. c. 04, make 
colonial marriages valid everywhere, subject to 
certain restrictions. See Domicile, ^ 2. 

§ 4. Royal marriages. — Under Stat. 12 
Geo. III. c. 11, no descendant of King George 
II. other than tire issue of princesses married 
into foreign families, may, except in certain 
ctises, contract matrimony without the previous 
consent of the sovereign. 2 Stoph. Com. 454. 

MABRXAaB, (defined). 58 Ala. 190; 19 Ind. 
53; 4 How. (N. Y.) Pr. 107. 

(what constitutes). 10 East 290 ; 49 

Hiss. 357 ; 26 Bai'b. (N. Y.) 177 ; 4 Bradf. (N. 
Y.) 28; 1 Hill (N. Y.) 270; 4 Johns. (N. Y.) 
52 ; 4 N. Y". 230 ; 15 Id, 345 ; 23 Id, 90 ; 8 Paige 
(N. Y.) 574; 7 Wend. (N. T.) 47, 50. 

(has two senses). 6 P. D. 47. 

(wiiat requisite to tJie validity of). 7 

Hass. 48; 1 Hill (N. Y.) 270; Co. Litt. 79b; 
1 Hugg. Cons. 216 ; 13 Mees. & W. 261. 

— — (contracts in restraint of, void). South. 
(N. J.) 756; Eeeve Doin. Pel. 230, 

(from wliat may be inferred). 4 

Johns. (N. Y.) 52. 

(what- is evidence of), 1 Mass. 242; 

4 Halst. (K. J.) 45. 

(in a statute). 9 H, L. Cas. 193. 

(nullity of, by reason of insanity). 1 

Hagg. Cons. 414. 

(when annulled for fraud). 5 Paige 

(N. Y.) 43. 

(valid in Stiite where made, valid 

everywhere). 16 Hass. 167. 

■ (conditions against are unlawful). 1 

Atk. SCI, 865. 

(unqualified restrictions on, are void). 

6 Hass. 381. 

(a partial restraint of, is illegal) . 9 

East 170, 

(what is » contract in restraint of). 

10 East 22. 

(action lies upon a parol promise of). 

lOVes.429. 

(devise to be paid on the day of her). 

1 Eq, Oas. Abr, 112. 

MAREIAG^B ABTIOLBS.-Tlie 
hetids or jottings of the proviaions to be 
embodied in a* marriage settlement; and 
they usually specify the several fortunos ' 
of the respective marrying parties which | 
are to be brought into settlemen't. They 
should invariably be in writing and'signed 
by tlie parties, in order to satisfy the 


Statute of Frauds. In case of any vari- 
ance between the settlement and tlie 
articles, the settlement will usually bo 
rectified in accordance with the artitdos, 
unless it can be inferred from all the 
ciren instances that tb.e sctllenient was 
intended to express a new agreement of 
the parties. (Snell Eq. (5 edit.) 441-2.) — 
Brown. 

MABurAGE AUTJc’LKS, (with fciTuile hifaut, 
uivtdid). 8 SVend. (N. Y.) 267. 

— MARRIAGE, BREACH OF 
PROMISE OF.Sm Biieagii, g 4. 

Mabbiage, tjbeagh op i*bc)mise oe, (in an 
action for an e.K])re.ss pr()nu^?e need not bo 
proved). 2 Stark. Ev. 942 ii, 

MARRIAGB-BROKAGB.-A nmr- 
riago-brokage contract is an undmdtiking 
for reward to proour(3 a inarrijign Uetwtum 
two persoufl. Buch a contract in void. 
Obit. Oout. G18. Srfi Poliov. 

MARRIAGE CONSIDERATION. 
— The highest oonHideraUou roc'ogniziwi by 
law. A marriage c.onsidcjratioti, in a ho* 
tioment mailo prior to marriagt^ or in 
purfiimtice of articles cnim'tMl intt> ludom 
marriage, nnm through the whole .mdMe- 
mciit, as far aw it relates to tint htisbaml 
and wife and issue, and prote(*.ts tlunn. 

HAKBrAGK <’ONTi{A<n\(what ik), 4 Ind. JfU. 

;Mabiiiaoe, in oahk a. hiioumj jhm uMcoia-;, 
(in a will). iS PdiwHii. Abr, 227. 

Mauuiagk, limitation in ukstuaint or, 
(wlial Ih). 6 Mutw. 169. 

MARRIAGE PORTION.--The 
tion of one given in marriage. 

MARRIAGE BETTLEMENT.-An 
arraiigoinont made before maniage, ntitl 
in conskbsrution of it {the highest cinisid* 
eration known to the law), whereby a 
jointuro is Hoeured to the wife, mnl per* 
tjons to children, in the ovmit of luis* 
baniPn (loath. If nuulo after mufriage, it 
will, as a general rule, be fraudulent and 
void against all pt^rnonH who are ered« 
itors of the Imshand at the time of ilm 
settlement, uuloas such «etUement eunUUn 
a provision for debts, or is made In pur-* 
Huanoc of articles made hofnra mnrrlagOi 
or iinlasa it be against a single debt, or tho 
debt be secured by mortgage, in whieh 
case it would not alibct the settlemen't^ 
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for to do that it seems the party must 
be insolvent at the time. These settle- 
ments are of less importance in England 
than formerly owing to the operation of 
recent married women's acts, and are rare 
in the United States for the same reason. 

^ Marbiage with con-sent of the mother, 
(in a will). Com. 748 ; 2 Vem. 223. 

Married, (in act of congress). 7 Wall. 
(U. S.) 496. 

Married man, (who is). 1 Oreg. 153. 

Married, without being, (in a will). 7 
Ves. 453, 458. 

MARRIED WOMEN'S PROP- 
ERTY ACTS.— 

? 1. In EnglisH law.— The Statutes 33 and 
34 Viet. c. 93, and 37 and 38 Viet. c. 50. Tliey 
l)rovide, in efieet, tliat (1) the earnings of a 
married woman clerived from her own exertions ; 
(2) personal property corning to her during 
marriage, either (ri) under an intestacy, or (6) 
under any deed or will (not exceeding in the ! 
Littor case .£200) ; and (3) the rents and profits 
of real estate descending upon her during 
marriage, shall belong to her, to her separate 
use ; l)ut in the case of property coming under 
(2) .and f3) the rule only applies to women 
married after 9th August, 1870. Provision is 
also made for the regiHtrution of shares, stock, 
in the name of a married woman so as to 
malfc thein her aepjtrate property, and for 
iudions [>ciiiig brought in her own name in 
rc.s[)ect of her separate property, (Griffith's 
Married Women's Property Act; Tn rc Voss, 
13 Oh. D. 501;) and as to the liability of her 
Iiushaiul for her debts, <&c., lus to which see 
Mauhiagr, ‘4 5; see aim Sei»auatk Estate; 

Usa 

? 2. In American law, — 'Statutes framed 
to protect the property rights of married 
womeuj have boon enacted, generally, 
throughout the United Btates; the first 
nntahle one being the JSTew York Act of 
1848, (Laws 1848, cb. 200,) followed in that 
State in 1800 and 1802 by further enact- 
ments having the same aim in view. 
(X.awH 1800. ch. 90; Laws 1802, ch. 172.) 
Tiuwo statutes have boon very extensively 
copied ami used as bases for similar laws 
iu other States, more especially in (hose in . 
whic/h the common law doctrine of the 
merger of the wife's entity in that of the 
buaband, has been found to bo inoom- 
patiblo with the present condition of 
society. Many of those statutes, especially 
those of New York, are more advanced 
than the English Acts, % they confer 
more rights, and abolish more wrongs 
upon married women than parliament 
has yet seen fit to do. Some States, how- 


ever, among them New Jersey, cannot be 
said to have passed the English limit, or 
even to have reached it A general review 
of these statutes being beyond the scope 
of this wmrk, the reader is referred to the 
statute books of the several States. 

MARROW. — The author of a fnmons 
book, \vritten in the reign of Henry VI I , 
and said to be still in manuscript, on the 
office of a justice of the peace — a work 
which has been quoted by later -writers, 
such as Fitzhorbert and Lambnrd, with 
great commemlation, and seems to have 
been followed by them on the subject. 4 
Reeves Hist. Eng. Law o. xxvii., 1.86. 

Marry, (devise to a wife if she does not). 
3 Lev. 125. 

(in bigamy act). Wilberf. Siat, L. 

136. 

Marry B., consent to, (in a devise). 4 
Mod. C7, 69. 

Marry, if she, (in a devise). 1 Mod. 272: 
IWils. 135. 

Marry into the families of A. or B . (in 

1 a will). 1 Bro. Cli. 55. 

Marry, should she, during the life- 
time OF HER MOTHER, (iu a Will). Pr. Oil. 
348. 

Marry with consent op A., (in a will). 1 
Mod. 300, 302; 1 Sim. & S, 165, 304; 1 Wils. 
159. 

Marry with consent and approbation 
OF A., (in a will). Amb. 256, 259. 

Marry with consent op her father 
AND MOTHER, (ill fi (lovise). 9 Mod. 210, 211. 

Marry with consent of their mother, 
(in a will). Oas. t. Tall). 212, 

Marry without a competent portion. 
(in a devise), 1 W. Bl. 030. 

Marry without consent op A., (in a will), 

2 Atk. 6U>, 620; 3 I<1. 330, 334, 304, 368; I 
Mod. 86; 3 /(/. 32; 1 P. Wms. 284; 2 J<L 547, 
626, 62H; Pr. Ch. 227, r)()2; 1 Venn 20, 412; 2 
I(L 333, 572, 580; 3 Ves. 89; 10 Id 230: 19 Id 
14; 1 Wik r><); 1 Id 130. 

Marry without mother's consent, (in a 
will). 2 Vem. 357, 

Marrying, (a devise on condition of not, is 
void). Love. Wills 171. 

MABBHAL.-- 

I L In Amerioan law —A federal of- 
ficer whose duty it is to execute the pro- 
cess of the courts of the United States. 
His functions wdthiu his particular district 
are very similar to those of a sherifi’. See 
XT. S. Rev. Stat. U 776--78S, 943, 944. 

? 2. In EngfliBlx law-^Judge's mar- 
sliaL---ln the practice of the QueenV Bench 
Division of the High Court, a maralml m an 
ofioer who attends each judge on circuit. Ho is 
the personal officer of the judge, as m aide-de- 
camp is of a general, and he pmorms the duties 
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of secretary. lie is not a permanent officer, 
neither is he continnoubiy employed. He has 
to swear the grand jury, and to make an abstract 
or note for the judge of the nature of the actions 
tried before him. Second Keport of I^egal Dep. 
Comm. (1S74) 21. 

i 3. Admiralty marshal.— The mar- 
shal of the Probate, Divorce and Admiralty 
Division in iidniiralty matters is entrusted 
with the following duties: Execution of 
all warrants issued by the court; appraise- 
ment and sale of condemned ships and 
cargoes; removal of ships, mb judice Jvom 
port to port on removal being ordered ; 
receipt and subsequent payment into court 
of all money arising out of execution of 
process; ascertaining the snlliciency or 
otherwise of bail, and the custody of em- 
bargoed ships. Second Report of Legal 
Dep, Comm. (1874) 89. Sec Aotiont, 2 12 
€t spq.j and the titles there referred to. 

MARSHAL OF THE QUEEN’S 
.BBNOH. — An officer who had the custody of 
tlie cpieen’s bench ))rison! The 5 and 0 Yict. c. 
22 abolished this ollice, and substituted an officer 
called keeper of the queen’s prison. 

MARSHALINQ— 

? 1. The act of arrjuiging or of putting 
into proper order. In tho distribution of 
assets, marshaling takes place where there 
ai'O two claimants, A. and B., and two 
funds, X. and Y., both of wdiich are avail- 
able to satisfy A.’s claim, but only Y. is 
available for that of B., and A. is com- 
pelled to have recourse to tho X. fund in 
order that the Y. fund may be left for B. 
Or, what is the same thing, if A. has been 
paid out of the Y. fund, B. is allowed to 
have recourse to the X. fund, against 
which ho had originally no claim. (Wats. 
Comp. Eq. 3G; 2 White & T. Load. Oa«. 
60; Snell Eq. 231.) Thus, if a legacy Ls 
given to A, charged on real estate, and 
another not so charged is given to B., the 
personal estate not being suflioiont to pay 
i)oth, A. will be compelled to satisfy his 
legacy wholly or partially out of the real 
estate, so that B.^s Icgti-oy may bo paid in 
fttll out of the personalty. Bligh u Earl 
of Darnloy, 2 P. Wins. GIO. 

i 2. Charities.— A testator is said to 

marshal his own assets^* in favor of a 
cliarity^when he directs a legacy to a char- 
ity to be paid out of his pure personal 
estate, for the law does not marshal assets 
in favor of charities, and, therefore, with* 


out such a direction, the legney wmild 
abate in the proportion of the impure U') 
the pure personalty. Robinson v. Geldert, 
3 Macn. & G. 735; Wats. Comp. Eq, 55. 
See Abatement. | 4; Mortmain. 

I 3. Mortgages. — The doctrine of mar- 
shaling also applies to mortgages. Thus, 
if the owner of two estates mortgages 
them both to one person, A., and then one 
of them to another, B., without B. having 
notice of A.'s mortgage, B. may insist, 
that A.’s debt shall be satisfied out of tho 
other estate (the one not mortgageal to B.) 
so far ns it wall e.vtend. 2 Fish. l\Iort. 70 h 

MARSHALING OB'’ ASSETS.-*SVfl 
Marshaling, gn, 

MARSHALING OP SEOURI- 
TIBS.— Makshalini}, 'i 3. 

MARSHALSEA.— TIut (!piirt(>r tbc Mar- 
shalsea had jun.sdiclion in ucllnns of dcbl or 
torts, the cause of which arose within tin* vergo 
of the royal court. It was jibolishcd by Stat, 12 
and 13 Viet. o. 101. 4 Steph. (^oin. !U7 n, ul). 

MARSHALSEA PRISON. This 
prison, which was also slyhsl the “ Prison of ibo 
Marshalsca of Her Majesty’s I louM<‘hol»l,” was a 
I prison for debtors, and for persons ♦•ha rp:<'d with 
I contempt of the. (JuceuVi Court (h’ the Mar‘.halMt‘a; 

I the Court of tlic (Jmvu’s Falaeeof We.stminsha*, 

[ commotdy called the Palace (Nuirt,” and llm 
I High Court of Admiralty; and also tor Admi- 
j rally })risoner.s under s(‘uien«n‘ of courts martl.'d, 

[ By 5 Vh;t. c. 22, this prison snul the Flei'l sual 
j tho (iuoen’s Bench prisons wen* ♦•♦msolldatc^l 
into one prison, called tlu‘ “f^.neen’s Bri-sm.” th 
Viet, c. 22} (> Jur. 25-1.) • lirtmt* 

MART.— A phu‘.<% of public tralBn of 
sale. 

MARTIAL LAW.-Tho law which 
18 properly designated ** martial law,” ium- 
sists of no settled male; hut of tht^ will 
and pleasure of the sovereigu (»r mlltfitry 
power of tho State ; for in the t irm* ttf war, 
on account of tho great neet^ssity there is 
for guarding agjiiust dangers that often 
ariso, and which rtMpuro imuimliate atteu* 
tion, tho military power is iiecesHarily 
absolnto. Novorthdlc*Hrt, martial law, in 
that Honso, dom not cnimt in time of peam 
(Grant v, Gould, 2 H, Bl. hP, B)0) j and the 
law of courtH martial, Hotnetimen eallcdi 
military and naval tiiw, In to b@ dinthi* 
guiehad from ft, m that law which governf 
sokliors and sailoffi an mich, In timm of 
poace^ and for the due admlnintratiun of 



MAETIAJb. 


(801) 


MASTER, 


’tthich there are special courts military or 
courts naval provided. Yet so jealous of 
these jurisdictions was the common law 
of England that they had continuance for 
one year only, being annually reconstituted 
by the Mutiny and Marine Mutiny Acts, 
which were passed at the beginning of 
each session of parliament; and in the 
Army Discipline Act Commencement Act, 
1879, (42 and 43 Viet. c. 32,) for putting in 
force the Army Discipline Act, 1879, (42 
and 43 Viet. c. 33,) the like constitutional 
principle is preserved, a short commence- 
ment act being rendered necessary in 
every year. 42 and 43 Viet. c. 33, ^ 2. 

Martial law, (defined). 44 Dl. 142. 

(what is). 6 Blatchf. (U. S.) 319: 

21 Ind. 470. 

MARTINMAS. — The feast of St. Martin 
of Tours, on the 11th of November; sometimes 
corrupted into “martilmas,” or martlemas.” 
It is the tliird of the four cross quarter-days of 
the year. — Wharton, 

MARTYRIA. — A figure by rhetoric, by 
which the sijeaker brings his own experience in 
proof of what he advances. 

MASAGItTM. — k. messuage. 

MASCULINE.— Of the male sex. A 
statute frequently declares that words in 
it which import the masculine gender, 
shall be deemed to include females, unless 
there is somothing in the act inconsistent 
therewith ; and by 13 and 14 Viet. c. 21, 
S 4, it is enacted that in all acts passed 
after the commencement of the next 
session, such words shall be deemed to 
include females, unless the contrary is 
expressly provided. 

Masoxtline genueb, (in a statute). 9 Goo. 
IV. c, 54, 'i 35. 

MAHk, DRKSS OB OTHER TIXlNCf, (in Statute 
punishing escapes), ‘Wilbex'f. Stat. L. 185. 

MASTBE.— A director; a governor; a 
teacher ; one who has servants ; the head 
of a college; the chief functionaries of 
courts of law. 

MASTBB AND APBEBNTIOB.-^ 
Bm Axtebntioeship; Inmntueb of Ap« 

PRENTIOKSHIP, 

Mastbb Am mabusstebii, (does not Include 
purser)* 

VOL* IX# 8 


MASTBB AND SBRYANT.— 

? 1. The relation of master and servant 
exists where one person, for pay or other 
valuable consideration, enters into the ser- 
vice of another and devotes to him his 
personal labor for an agreed period. (2 
Steph. Com. 226.) The test of such a ser- 
vice seems to be, first, that the servant is 
bound to obey the reasonable commands 
of his master to do all acts falling within 
the scope of his employment, and, secondly, 
that the master has the power of dismissing 
the servant on his neglecting his duty, or 
for incompetence or gross misconduct, or 
on giving notice of dismissal in accordance 
with the express or implied terms of the 
contract. It would also seem that a 
material difference in social position is 
essential to the relation of master and 
servant, for tutors, clerks, governesses,, 
opera singers, and the like, are not serv- 
ants ; and that the service must be exclu- 
sive, i. e, that the servant cannot work for 
any one else, without his master^s permis- 
sion, unless his service is limited to certain- 
times or otherwise. The relationship be- 
tween a master and a servant creates* 
superiority and power on the one hand, 
and duty, subjection, and, as it were, alle- 
giance on the other ; Bac. Abr. tit. Master 
and Servant; see^ also, Sm. Mast. <fe S. 106; 
Lumley v. Gye, 2 EL & B. 216 ; Bowen v. 
Hall, 6 Q. B. D. 333. 

I 2. Servants are generally divided into* 
menial or domestic servants, laborers and- 
workmen, and apprentices. The rules of 
law as to the respective rights find duties* 
of the master and servant in the absence 
of express agreement vary to some extent 
according to the nature of the employ- 
ment. 

i 3. Rights and duties of strangers.* 
— ^As regard strangers, the relation of 
master and servant affects them chiefly in 
the following respects: The master may 
bring an action against any pei*son for 
boating or maiming his servant, if he thus* 
loses the services of his servants and thereby 
suffers actual damages, {see Seduction;, 
Bebviob; Tort;) and the master has an 
action against any person who knowingly 
entices away a servant, or harbors and’ 
detains him after having been apprised of 
the former contract. (Sm. Mast. <& S. 124; 
Uuderh* Torts 162.) This principle also* 
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ayjplies to contracts of service where the 
relntion of master and servant does not 
strictly exist. (Bowen v. Hall, 6 Q. B. D. 
So8 ) On the other hand, the servant is 
frequently the agent of his master for cer- 
tain purposes, and accordingly has power 
to hind him by his acts, (Sin. Mast. & S. 
■219 ; see Agknt ;) and if the servant in the 
course of his employment tnrtiously causes 
injury to any person, the master is liable. 
Therefore, if a servant in driving his mas- 
ter's carriage on his master’s business in- 
jures a person by negligent driving, and 
ivot willfully, the master is liable in dam- 
'ages to that person, even although the 
•ecivant may hjive gone out of his proper 
‘Course for his own business or amusement ; 
•but if the servant takes the carriage out 
*^vithout liis master’s orders and for his 
■own bii.^iness or amusement, then the 
master is not liable for his negligence. 
Joel V, Morrison, 6 Oar. & P. 501; Sm. 
Alast. <& S. 271. 

^ 4. Master and Servant Acts.— Under 
<ilie Stats. 20 Geo. II. c. 19; 6 Geo. III. c, 25 ; 4 
'<Treo. IV, c. 34; the Master and Servant Act, 
JSOTj-^and the Employers and Workmen Act, 
1875, justices of the peace have jurisdiction in 
«nany cases where questions arise as to the rights 
*or liabilities of either party to a contract of ser- 
vice, and, im<ler the last-mentioned swjt, county 
-courts also have jurisdiction in some of those 
-matters. Sm, Mast. & S. 446 ; scCy ako, Btals. 7 
•and 8 Yid. c. 101 ; 14 and 15 Yict. c, 11; and 
24 and 25 Viet, c, 100, ^ 26, relating to appren- 
tices. See Council, op Concix^iation ; Em- 
•bezzlement; Factories; False Cxi akacteu. 

MASTER AT COMMON LAW.— 
'The title of .officers of the English suiHirior 
•courts of common law appointed to reet)rcl the 
proceedings of the court to which they belong; 
■to superintend the issue of writs and the formal 
proceedings in an action ; to receive and account 
for the fees charged on legal proceedings, and 
moneys paid into court. There are live to each 
court. They are appointed under Btat. 7 Will. 
lY. and 1 Viet c. 30, passed in 1837. Mozlcy 

MASTER IN CHANCERY.— An 
officer of the Court of Chancery, whoso 
duty it is to make inquiries (when so re* 
quirod by the court) into matters which 
the court cannot (ionveniently, without 
assistance, make for itself, and to report to 
the court his findings or conclusions with 
respect to such matters. The duties of 
the master are of a mixed character, being 
partly judicial and partly ministerial, the 
powers which he possesses in both respects 


having been delegated to him by the 
court. Whenever a master has acted in 
obedience to the directions of the court, 
he informs the court, by a docuniont iu 
writing, of \vhat he has done, or what con- 
clusion he has come to ; and in most oases 
this document is called the “maalor’s 
report.” In many jurisdictions the duties 
of this oflicer are now performed by 
clerks, commissioners, and referees. 

MASTER OF A SHIP,— 

§ 1. The person intrusted with the cart 
and navigation of a ship, possessing wha-t 
foreign jurists have called “ oxorcitatorial 
power” over her. The master may dele- 
gate his power whenever it may be for the 
welhire of the ship and the ao.c.omplish- 
ment of the voyage. 

I 2. The master of a ship is (he (tonli- 
dential servant or agent of the owners; 
«and the owners are hound to thi^ perform- 
ance of all his contracts as to th(» usual 
employment of tlioship. It follows Unit 
the owners must answ<u* for a br<‘a,ch of 
contract, though commithul by the mas- 
ter or maruiors against tludr will, and 
without their fault, Th<^ owners, hy 
selecting n person as masher, hold hiiu 
forth to the public, as worthy of trust at»d 
confidence. And iu onler that this solec.- 
tion may bo made with due care, and that 
all opportunities of fraud ami eollusiou 
maybe obviated, it is imlinpcnsalde that 
they should bo made rospoasiblo for his 
acts. 

? 3. The master may hypotluanvft^ or 
pledge both ship ami cargo for netu^ssary 
repairs in foreign ports tluriug the voyage; 
but neither the ship nor cargo for repairs 
at home. 

§ 4. Tho master has no lien uptni the 
ship for his wages, nor for mmiey mU 
vanced hy him for stores or repairs. 

i 5. The master is liouml t<i employ hm 
whole time and attention in the service 
of his ernidoyors, ami may not enter into 
any engagement that may oiumpy any 
portion of his time; ami if he dost), and 
the price of such engagement happen to 
bo paid to his owners, they may retain tim 
money. 

S 6.^ During war, a master ehouJd be 
attentive to tho regulations m to sailing 
under convoy; for besides his resiHmsh 
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bility to his owners or freighters, he may 
be prosecuted by the Court of Admiralty, 
and fined and imprisoned, if he willfully 
disobey the signals, instructions, or com- 
mands of the commander of the convoy, 
or desert it without leave. 

2 7. A penalty, in addition to the pay- 
ment of the wages due, is imposed on 
every master of a vessel who having, on 
account of unfitness or inability to proceed 
on the voyage, left any seafaring men at 
any foreign port or place, shall neglect or 
refuse to deliver an account of the wages 
due to him, and to pay the same. 

2 8. The law makes no distinction be- 
tween carriers by land and carriers by 
water. The master of a merchant ship 
(except where he confines the credit to 
the owner and excludes any liability on 
his own part) is, in the eye of the law, a 
carrier, and is as such bound to take care 
of the goods committed to his charge, and 
to convoy them to the place of their des- 
tination, the act of God and the public 
enemy only being excepted. He would 
not, for example, be liable for damage 
clone to goods on board in consequence 
of a leak in the ship occasioned by the 
violence of a tempest, or other accident; 
but if the leak were occasioned by rats he 
would bo liable, for these might have been 
extcrininatcd by ordinary care, as by put- 
titig cacs on board, <fec. So if the master 
run the ship in fair ^VGathe^ against a rock, 
or shallow, known to expert mariners, he 
is roHponsible. Bae 6 Com. B., K. s., 894; 
and Maud cfe F. Mer. Sh. (8 edit.) Ill, 459. 
— Wharton. 

MASTER OF THE OROWlSr OF- 
FICE. — llio quecMi’s coroner and attorney in 
the t‘rimin«l dojmrtineut of the Oonrt of Queen’s 
Bunch, who pniHceiitcd at the relation of some 
irivuto pmon or eonnnon inlbnncr; the crown 
ufing (he nominal proHCi'utor. (tJ and 7 Viet. 
tllK ) Lie iH now an ollieer of the Supreme O'urt, 
mi IrHt tltla The ijractit*© of the court (now 
IIka t^ueon’H Bench Division of the nigh Court) 
on its crown side, k lumltcired. Jud, Act, 1875, 
Unh IxiL Bae Uhown OmcK 

MASTER OF THE FACULTIES.— 

Bee h'AcuJ/rv. 

MASTER OF THE HORSE.-The 
third great ofilcer of the royal household, hmng 
next if> the bwl Hi award and lord chambarlain. 
Ha has the privilege of making use of any 
h(»rsert, or pages, belonging to the royal 

stables. 


MASTER OP THE MINT.™ An officer 
who receives bullion for coinage, and pays for 
it, and superintends everything belonging to the 
mint. He is usually called the ‘^warden of the 
mint.” It is provided by the 33 Viet. 10, ? 14, 
that the chancellor of the exchequer for the time 
being shall be the master of the mint. 

MASTER OF THE ORDHAlSrOB.— 
A great officer, to whose care all the royal 
ordnance and artillery were committed. (39 
Eliz. c. 7.) But, see 18 and 19 Viet. c. 117. 

MASTER OF THE BOLLS.— The 
office of master of the rolls ia one of great 
antiquity and high rank. He was originally 
keeper of the records, and acted as assistant to 
the lord chancellor, like the othel' masters in 
chancery, (See Masters, 2 3.) Subsequently, 
in the reign of Edward I., he acquired judicial 
authority in matters within the jurisdiction of 
the Court of Chancery, and in the reign of 
Ilenry VI., bills for relief were addressed to 
him as well as to the lord chancellor. In more 
modern times, any suit, petition, &c., could be 
heard in the first instance by the master of the 
rolls, as well as by the vice chancellors. fSpenc. 
Eq. 3r57 ; Hunt. Eq. 7 ; Haynes Eq. 47.) By 
the Judicature Act, 1873, the master of the rolls 
was made a member of the High Court of 
Justice (2 4), and an ex officio member of the 
Court of Appeals (2 6; see those titles), but he 
still i*etains his non-judicial duties as custodian 
of the records. He is the head of the petty bag 
office, and admits solicitors of the Supreme 
Court. (2 87.) The Judicature Act, 1881, 
enacts tluit from the 27th August, 3881, the 
master of the rolls shall cease to be a judge of 
the High Court of Justice, but shall continue, 
by virtue of his office, to be a judge of the Court 
of Appeal. Every master of the rolls appointed 
after the passing of the act is to be under an 
obligation to go circuits. The act authorizes tlio 
appointment of a puisne judge of the- High 
Court in place of the master of the rolls. 

MASTER OF THE TEMPLE.— The 
chief ecclesiastical functionary of the Temple 
Churcli. 

MASTERS. — Officers attached to the prin- 
cipal English courts of justice. 

2 1. Of Supreme Court. — The mastem 
of the Supremo Court perform the duties 
formerly performed by the masters and asso- 
ciates of the Queen’s Bench, Common Pleas and 
Exchequer Divibions, the queen's coroner and 
attorney, the master of the crown office, and the 
record and writ clerks. (Judicature (Officers) 
Act, 1879.) The duties of the maHters of tlie 
(Jiuceu’H Bench, Common Pleas and Exchequer 
Divisions, and of the crown office, were to nttend 
in rotation the sittings of the divisions to which 
they wore attached, hear summonses and appli- 
cations in dmm Bel’S, tax bills of costs, examine 
witneKses before trial, and i-eport upon matters 
referred to them by the court. (Sm. Ac. 17 ; 
Second Rep. Leg, Dep. Comm, 35.) As to the 
duties of the associates, queen’s coroner and 
record and writ clerks, see those titles. As to 
the distribution of business, see CwKtRAL OEExem. 
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? 2. Masters of the Chancery Divi- 
sion. — In the Chanceiy Division of the High 
Court the mastei’s tax bills of costs, (Second 
Eep. Leg. Dep. Comm. 54; see Taxatioist;) the 
duties which, in the Queen’s Bench Division, 
are performed by the masters, ai'e, in the Chan- 
cery Division, performed by the chief clerks and 
3Pegistrars (9^. t).) 

g 3. Originally the masters in chancery acted 
as assessors and assistants to tlie chancellor, wlio 
delegated to them many of Ins judicial duties ; 
the most important being that of taking accounts 
and inquiries in suits, and reporting the result 
to the chancellor, (Spence Eq. 359 et seq. ; 
Haynes Eq. 47.) The master of the rolls, who 
was one of them, afterwards acquired jurisdiction 
as a judge of first instance; the other masters 
were abolished in 1852, and their duties trans- 
ferred to a new class of officers — tlie chief clerks 
(q. V.) Eep. Leg. Dep. Comm. 58. 

MASTERS m LHHAOY.— Officers of 
the lord chancellor, as guardian of lunatics. 
Their duties are of two kinds: (1) to hold 
commissions or inquiries to find whether per- 
sons alleged to be insane are incapable of man- 
aging themselves and their atfairs; (2) to in- 
quire as to the property, relations, <&c., of per- 
sons found lunatic, and to superintend the man- 
agement and employment of the property for 
the benefit of the lunatic. Pope Lun. 30; 10 
and 17 Viet. c. 70, g 6 et sea. See Commission 
OF Lunacy; Lunacy; Ebpoet. 

Masters in lunacy, (who are). 2 Steph. 
Com. 511-513. 

Masts, (distinguished from “logs”). 40 Me. 
145. 

MASIJRA. — In old records a decayed 
house ; a wall ; the ruins of a building ; a cer- 
tain quantity of land, about four oxgangs. 

MATE. — The deputy of, or officer next 
m rank to, the master, in a merchant ship. 
There are sometimes one, sometimes two, 
three, or four, styled first, second, third, or 
fourth mate. 

MATELOTAGf-E. — ^The hire of a ship or 
boat. 

MATBR-PAMILIAS. — In tho civil law, 
the mother or mistress of a family. A chaste 
woman, married or single. — Oak* Lex. 

MATERIAL — MATERIALITY.— 
The question whether an untrue reprenent- 
ation or a concealment, avoids a contract 
to the subject-matter of which it relates, or 
whether an eritsure or alteration avoids a 
written instrument, depends in general 
upon whether the misrepresentation, con* 
oealment, erasure or alteration is material ; 
and the question whether it is material, 
depends partly on the facts of the case 
and partly on the nature of the transac- 


tion. Thus, altering the date of a check, 
is a material alteration. (Vance v. Lovvthcr, 
1 Ex. D. 176; Leake Oont. 426; RuffolU. 
Bank of England, 7 Q. B. D. 270. See 
Alteration.) So, if during the nogotia- 
tion of a innrine insurance, a statement is 
made which has no real hearing on tho 
risk, but which, nevertheless, infill cnccs 
the mind of the unci orvvri tor, as, for in- 
stance, an assertion that prcviinis insur- 
ances have been obtained on tbo sai no 
ship at a low premium, the misrojircjssonta- 
tion will avoid the policy. (Maiuhi P. 
Mer. Sh. 897, 401.) So, also, tho qm'stiou 
whether false testimony ainonnls to per- 
jury, depends upon wliethor such testi- 
mony was material to tho issue upon the 
trial of which it was given. See Pkimury ; 
Uberrimas Fidel 

Material, (in the code). 4 Blind f. (N. Y.) 
668 . 

Material alteration, (dermod). JK) Am. 
Dec. 269 n. 

Material defendant, (in a statute), 

Ala, 440. 

Material facts, (how plcud(Kl). <h)uld BL 
63, 64. 

Material issuifl, (what is), 0 How. (JSf. Y.) 
j Pr. 145, 161. 

MATERIALMEN. — PersonH who 
furnish lumber or any other mahM'inl to 
bo used ill tho construction or building of 
ships, houses or other huildings, 'I'hey 
are generally entitled to a lien upon tho 
vessel (if a foreign on<‘), which may Im 
enfonsed in a<liuiralty, and upon the fantd- 
ing in cpicstion, under the ineelnuncH’ lieu 
laws (q. V.) 

Material liEruESENTATioNM, fwimt nrc 
in eilccUng insurunce). 6 WliecL Am, 0. L, 


MATERIALIT M atkiu al. 

Materials, (detinod), 71 Pa. Hi. 293. 
Materiaiaj for iujiliuno, (what am not). 
36 Wis, 29, 

Materials, work, larou ani», (in a 
ration). 3 Canq)!). 37. 

MATERNAL.— Dkhcknt, 1 12. 

MATERTBEA.--A matenml aniU; ill# 
sister of one^s mother. 

MATERTERA MAGNA.-.^ gmi 
maternal aunt. 

MAm-A mowing; 
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MATRICIDE. — (1) The murder of a 
mother; (2) one who has slain his mother. 

MATRIOTJLA. — (1) A register of the ad- 
mission of officers and persons entered into any 
body or society, whereof a list is made. Hence, 
those who are admitted into universities are 
said to be “matriculated ’%• (2) a kind of alms- 
lionse, which had revenues appropriated to it, 
and was usually built near the church, whence 
the name was given to the church itself. — EncycL 
Lond. 

MATRICULATE. — ^To enter a uni- 
versity. 

Matrimonxa debent esse libera (Halk- 
erston 86) : Marriages ought to be free. 

MATRIMONIAL C AIJSES. — These 
causes, in English law, include suits for divorce, 
nullity of marriage, judicial separation, damages 
for adultery, restitution of conjugal rights, and 
suits of jactitation of marriage. See the various 
titles ; also Alimony ; Pkobate, Divoboe and 
Admiralty Division. 

MATRIMONJUM.— (1) Marriage; (2) 
the inheritance descending to a man ex parte 
mairis. See Descent, g 

Matrimonium subsequens tollit peo- 
oatum prsBoedons ( Jur. Civ.) : Subsequent 
nuirriiigo cures preceding criminality. 

MATRIMONY.— Marriage; the nup- 
tial Httito ; the contract of man and wife. 
See IIuhhand and Wife ; Marriage. 

Matrimony, (who cannot contract). 12 
Miuds. 363. 

MATRINA.— A godmother* 

MATRIX EOOLESIA.— The mother 
chundt, L the t'aihodraj, so called in relation 
to the panx’hial churches within the same 
diocoHti, or a parochial church in relation to 
chapels depending on it. Leg. Hen. I. c. 19. 

MATRON.— A married woman ; a 
motherof a family. See JuxiY, ^ 10. 

Matter depending in the court, (in a 
statute). 7 Dowl. ■& Ky, 382. 

Matter in controversy, (what is). 1 
Berg. K. (Pa.) 269; 2 Munf. (Ya.) 642. 

Matter in controversy between the 
SAME pAimiia, (what in). 4 Serg. 4& B. (Pa.) 
79. 

MATTER IN DBHD.-Some private 
matter or thing contained in a deed be- 
tween two or more parties; as the cove- 
nants or recitals in a lease; and these, 
although recorded, do not thereby become 
matter of record, but are simply deeds 
recorded or enrolled and there is a mate- 


rial difference between a matter of record 
and some matter recorded for the purpose 
of custody only — a record being an entry 
of judicial matters or proceedings which 
have taken place in a court of record, 
and of which the court takes judicial 
notice, as matter coming peculiarly under 
its own cognizance, whereas the enroll- 
ment of a deed is a private act of the 
parties concerned, of which the court 
takes no cognizance at the time when it is 
done. This phrase is also equivalent to 
“matter of fact” {q. v.) 

Matter in demand, (in a statute). 44 Conn. 
188. 

Matter in dispute, (what is). 3 Oranch 
(U. S.) 169 ; 2 La. Ann. 793, 911 ; 7 Id. 100 ; 
10 Id 170; 12 Jd. 87. 

(in a statute). 3 Dali. (U. S.) 404 ; 1 

Wall. (U. S.) 337. 

(in act of congress). 2 Yeates (Pa.) 

276. 

(in California constitution). 13 Cal. 

28. 

(in submission to arbitration). 1 

Wheel. Am. 0. L. 427 ; 2 T. R. 645. 

Matter in difference, (in submission to 
arbitration). 1 Wash. (Va.) 305, 306 ; 8 East 
446; 11 Id. 193. 

(in an award). 4 T. R. 146, 

Matter in ley ne serra mise in 
boutohe del jurors (Jenk. Cent. ISO): 
Matter of law shall not be put into the mouth 
of the jurors. 

MATTER IN PAIS.-Matter of fact, 
probably so called because matters of fact 
are triable by the country, i. e. by a jury. 

MATTER OP PACT.—That which 
is to be ascertained by the senses, or by 
the testimony of witnesses describing whiit 
they have perceived. The decision of 
such matters is the province of the jury. 

MATTER OP LAW.—That which is 
to be ascertained by reasoning from the 
established rules of law, or from the enact- 
ments of the legislature. The court is to 
determine matters of law. 

Matter of law, (defined). Gould PL $47 n . 

(what is). 70 N. 0.167. 

MATTER OP RECORD.— Some 
judicial matter or proceeding entered 
upon one of the records of the court, and 
of jvhioh the court takes peculiar cogni- 
zance. Thus, the judgments in actions in 
the courts of record, being matter which 
is entered upon the records of the court 
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and tiled with its officer, are thence termed 
inattcis of record. — Brown. 

Matter to be charged, (in an information 
for libel). Cowp. 683. 

Matters and proceedings^ in bank- 
ruptcy, (in United States constitution). 72 
N. Y. 159, 167. 

Matters or subsistence for man or 
BEAST, (in a statute). 19 Gratt. (Va.) 813, 819. 

Mature cause op action, (means suable). 
82N. Y. 18. ^ 

Matured, (in a statute). 59 Ind. 341. 

Maturiora sunt vota mulierum 
quam virorum (6 Co. 71) : The desires of 
women are more mature than those of men. 

MATURITY.— The time when a bill 
of exchange or promissory note becomes 
due. 

Maturity, (in a promissory note). 26 La. 
Ann. 436. 

(when means “puberty’*). 6 Call 

(Va.) 55. 

(not synonymozis with “legal major- 
ity”). 2 Beas. (IST. J.) 375. 

(when used in reference to a bond). 

1 Otto (U. S.) 72. 

MAUNDY THURSDAY.— The day 
preceding Good Friday, on which princes give 
alms. 

MAXIM.— An axiom ; general prin- 
ciple; a leading truth; so called, says 
Coke, qwa moxima rst ejxis digniias et ceHifi- 
sima amtoritas, atque quod maxima omnibus 
probetur. 1 Inst. 11. 

Maxime paci sunt oontraria vis et 
injuria (Co. Litt, 161 ) : Force and injury are 
clxiefly contrary to peace. 

Maximus erroris populus magister 
(Bacon) : Tlie people is the greatest master of 
error. J 

MAY. — This word in a statute is to bo 
construed “must,” or “shall,” whenever 
it can be seen that the legislative intent 
w’as to impose a duty, and not simply a 
privilege or discretionary power; and the 
same rule prevails where third persous 
or the pui»lic have a right da jure that the 
power conferred shall ho excrciscMl. In 
do('<is ami other private writings, the con- 
struction of the word depends upon the 
circumatauces of each particular case. 

May, (in a statute^ when imperative), 9 
How. (U. a) 248, 259; 22 M. 422; 1 Pet. (U. 
8.) 46; 4 Wull. (U. 8.) 435; 6 Id. 705; 28 
Ala. 28; 9 Port. (Ala.) 390; 45 CaL 606; 44 
Conn. 534; 13 111 3; 68 id 144; 70 id 687; 


77 Id. 271 ; 84 Id. 471, 476; 7 Ind. 122; 18 Id. 
27 ; 61 Me. 566 ; 16 Gray (Mzzss.) 168 ; 110 Mass. 
238, 239; 111 Id. 407; 125 Id 198, 201; 31 
Minn. 92, 101 ; 48 Mo. 167 ; 3 Neb. 224; 4 id 
150; 11 Nev. 260; 39 N. H. 435; 2 Jlarr. (N. 
J) hi; South. (N. J.) 357, 358; 11 Abb. (N. 
Y.) Pr. 90, 93; 51 Barb. (N.Y.) 270; 1 Don. 
(N. Y.) 457 ; 12 How. (N. Y.) Pr. 224, 231 ; 17 
Hun (N. Y.) 142; 25 Id. 17; 3 Laos. (N. Y.) 
160; 51 N. Y. 403, 406; 72 Id. 583, 586; 11 
Wend. (N. Y.) 159 ; 14 Id. 647 ; 3 Sorg. eSc R. 
(Pa.) 151; 14 Id. 429; 36 Wia. 498; 15 Am. 
Dec. 404, 467 ti. ; 9 East 394 ; 2 Salk. 609 ; 5 T. 
R. 538; 1 Vern. 153 n.; 6 Com. Dig. 330; 
Wilberf. Stat. L. 196, 197, 199, 204.^ 

May, (in a statute, wlion permissive only). 
lPet.{U.S.) 46,64; 71 Me. 29; 107 Mass. 191, 
197; 39 Mo. 521; 3 Dutch. (N. J.) ^107 ; 50 
Barb. (N.Y.) 339,3‘fO; 5 Cow.(N,Y.) 188, 192; 
1 Duer (N. Y.) 590, 000; 10 How. (N. Y.) Pr. 
237; 5 Johns. (N. Y.) Ch. 101, 113; 2-1 N. Y. 
405; 23 Wend. (N. Y.) 156; 9 Wis. 309. 

May advance, (in a memoranduin). 2 
Mont. D. C& DeG. 587. 

May be made, (in a lease). 0 Woiul (N. 
Y.) 582. ^ ^ 

May contract, (in an agreement). 2 
Caniph. 413. 

May exempt, (in a statute). L. U. 8 (‘i. B. 
4S1, 

May give, (in a devise). 10 Mod. 404. 

May have, (in a will). 1 V<‘s. ll 422, 
May in any wise, (not always synonymous 
with “may by any possibility,” or “may under 
any circumstam‘es”). 6 llalst. (N. J.) 62. 

‘May i*av, (equivalent to “liable to pay”). 
83 Pa. St. 397. 

(iu a will), 2 Vern. 550. 

May receive, (in an agreeineut), 41 Cmm. 
470. 

MAYHEM.— 

? 1. This eriinu ronsists iti viohutlly <in- 
priving ainothor of flui usn of a nuunlzcr 
jiropor for his dedhnso in light, Hindi an an 
arm, a ](*g, au cyt^, (3 HI. Com, 121 ; 
Co. Litt. 126a, 2H8a,) It won originally 
both a civil injury and a criminal ollonHo, 
hut by modern Htatutos the law rtdating to 
felonious nmitning and woiuaiing hm been 
amended, HO that thorn is no legal ilillVr* 
once between depriving a person of a 
mombor proper for his detenso in light 
and causing bin# any other grievous bodily 
harm Mauioious Injuiumh Tti the Peu- 
son), except that <ivery one has a right to 
(•onsont to tiie infliction upon himself of 
any bodily barm not amounting to 
mayhem. Bteph. Or. Dig. PJii 
I 2. Mayhem, as a civil injury, necjmii 
still to exist, but tho use of the word b 
rare. See Abpeiai., { 8. 

Mayhem, (defined}* ? Mm. 247 1 % ChlU 
Oett.Pr.8d 
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Mayhem, (what constitutes). 7 Pac. C. L. J. 
640. 

(what is not). 8 Port. (Ala.) 472. 

MAYOR. — The chief executive officer 
of a city. See Municipal Corporation. 

Mayor, (defined). 12 Ind. 569. 

(in a statute). 3 Yeates (Pa.) 426. 

MAYORS COURT.— The name of a 
court usually established in cities, com- 
posed of a mayor, recorder, and aldermen, 
geuerally having jurisdiction of offenses 
ccunmitted within the city, and of other 
matters specially given them by the stat- 
ute. — Bouvier, 

MAYOR’S COURT OP LONDOU.— 

§ 1. An inferior court having jurisdiction in 
ciyj lyases where the whole cause of action arises 
within tlie city of London ; if, however, the debt 
or damage claimed in an action does not exceed 
the court lias jurisdiction, provided that the 
dclendant dwelt or carried on business within 
the city at the time the action was brought, or 
within six months previously, or that part of the 
cause of action arose within the city. (Stat. 20 
and 21 Viet. c. olvii., 12; Mayor of London v, 
Co.K, L. K. 2 II. L. 239 ; Hawes i;. Pavely, 1 C. 
1-^. I). 418.) Actions of ojoctment, lind actions 
under the JJills of K.’cchange Act, may be brought 
ill the (‘oiirt, and .also certain proceedings pecu- 
liar to the city. Cand. M. 0, Pi% 09, 121 j Yeatin. 
M. C. Pr. xxxix., iii. 

'i 2. The court has two “sides” or divisions — 
a ItvJfJil and an c<putable — but of late years the 
ecpiitable jurisdiction has almost fallen into dis- 
use. Yeatm. M. 0. Pr, ii. 

? 3. Au ordinary action is commenced by the 
plaintiff entering at the otlhse of the registrar of 
the court what is called “ an action,” which is in 
the nature of i\.prtv,cJpe {q, i>.), giving the names 
of the parties and the nature of the claim; a 
copy of this action, together with a notice to the 
detemlant to appear to the acXion, and particulara 
of the claim, is then issued and served on the 
defenilant; this document is sometimes called a 
^‘coijy action and noti(^c^” but more commonly a 
plaint.” (AV« (land, M. 0. Pr. 71 ; Yeatm. M. 
(5. Pr. (itJ.) The Hnl)Ko<|uent proceedings are 
Birnilar to tliose iu actions at law before the Judi- 
cature A(‘ts, 1873 and 1875, us to which, see 
CUiNOKHsrr Bouvkhk; Pleading; Pobtea; 

KE(JOIU). 

^ 4. Buits on the equitable side of the court 
follow the practice of the Court of Cliancery, 
(lih xix,)j m to which, hm I)koht*jb, J 1; 
Pleading. As to tlie prot^edure in foreign 
attachment, that title* Tlio judge of the 
court is tlio recorder, or, in his aljscnce, the com- 
mon serjoant. Se(*tion 43 of the act. See City 
OF London Court. 

MAYORALTY.— The office of a 
mayor. 

MAYOEBSS.-^The wife of a mayor. 


MEAD, or MEADOW. — Ground 
somewhat watery, not ploughed, but cov- 
ered with grass and flowers . — EnoycL Lond. 

Meadow, (a sedge-flat is not). 34 Conn. 429. 

(will pass under the word “ laud ”). 4 

Bing. 90. 

(in a covenant). 8 Mod. 311, 312. 

MEAL-RENT. — ^A rent formerly paid in 
meal. 

MEAN, or MESNE.— A middle be- 
tween two extremes, whether applied to 
persons, things, or time. See Mesne. 

MEANDER. — To follow a winding or 
fliexuous course. A term used in the 
Western States to designate the survey of 
a sti'eam of water according to its actual 
course. 2 Wis. 317. 

Meaning, (in an indictment). Stark. Cr, 
PL 129. 

Means, (synonymous with “acts”). 1 Barn. 
& C. 457, 459. 

(in a covenant). 2 Bowl. & Ey. 665. 

Means, by any other, (in a statute). 29 
Mich. 50. 

Means op support, (in civil damage law). 
71 111. 241 ; 74 N. Y. 526. 

Means .op supporting a family, (in a 
statute). 5 Watts (Pa.) 337. 

Meantime, in the, (in a will). 3 Atk. 43 ; 
5 Ves. 388, 393; 8 Id. 227, 239. 

MEASE, or MB SB. — Norman-French for 
a house. Litt. ?? 74, 261. 

MEASON-DUE.— A house of God; a 
moiuistery; religious house or hospital. See 
Slat. 39 Khz. c. 5. 

MEASURE. — ^That by which the 
quantity of anything is ascertained; the. 
rule by which anything is adjusted or pro- 
portioned. 

MEASURE OP DAMAGES.-5'66 
Damages, g 1. 

MEASURE OP VALUB.-Tn the 
ordinary sense of the word, measure woule 
moan something by comparison with 
which we may ascertain what is the value 
of anything. When we consider further, 
that value itself is relative, and that two 
things are necessary to constitute it, inde- 
pendently of the third thing, which is to 
measure it, wo may define a measure of 
value to be something by comparing with 
which any two other things, we may infer 
their value in relation to one another. 
2 Mill Pol. Eo. 101. 
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Measured, (distinguished from estimated 
iVes. &B. 377. , . . ^ 

Measured justly, (in a declaration). Gro. 
Jac. 391. ^ ^ _ 

Measured, to be, (in a covenant). Gro. J ac. 
472. 

MEASURER, or METER.— An officer 
in the city of London, who measured woolen 
clothes, coals, &c. See Alnager. 

MEASURING MONEY,— A duty which 
some persons exacted by letters-patent, for every 
piece of cloth made, besides alnage. It is abol- 
&hed. — Wharton, 

Meat and dein;k, (in a covenant). 1 Day 
(Conn.) 30. 

Mechanic, (defined). 32 Ark. 433. 

MECHANIC'S LIEN.— A species of 
remedy allowed by the statute laws of most 
of the States to persons furnishing mate- 
rials or labor towards the construction of 
a building, whereby, in proper cases, pay- 
ment of their demands may be enfox'ced 
out of the realty. — Abbott. 

Medals, (in a will). 3 Atk. 202. 

Meddle, (covenant not to, with real estate). 
Reeve Dom, Bel. 181. 

MBDBRIA.— In old records, a house or 
place ^yhere inetheglin, or mead, was made. 

MEDEEB. — A reward j a bribe; that which 
is given to boot.'— Cowell, 

MBDIiB ET INPIRMJEl MANUS 
HOMINES.— Men of a middle and base con- 
dition . — BhunL 

MEDIANUS HOMO.— A man of middle 
fortune. 

MEDIATE TESTIMONY.— 
Secondary evidence (g[. v.) 

MEDIATION. — The act of bringing 
or persuading two contending parties to 
agree, compromise, or settle their diffier- 
ences; arbitration v.) seems to express 
a similar idea. The word is also used in a 
diplomatic sense, to describe a sort of in- 
tervention by one nation in the affairs of 
others— with a view, by the exercise’ of the 
^'good offices” of the mediating state, to 
restore peace and good order. Bee Inter- 
vention. 

MEDIATOR, — One who interposes be- 
tween parties at variance, with their con- 
sent, for the purpose of reconciling them. 

MEDIATOAS OP QUESTIONS.— 
Six j^ersons authorized by statute, who, u|K)n 


any question arising among merchants, relating 
to unmerchantable wool, or undue paoldngj tVse., 
might, before the mayor and oflicora of the 
staple, upon their oath, certify and settle the 
same ; to whose order and determinatiou therein 
the parties concerned were to give entire cre- 
dence, and to submit. Stat. 27 Edw. 111. st. 2, 
c. 24. 

MEDICAL EVIDENCE. — Testi- 
mony given by physicians or surgeons in 
their profesaional capacity as experts, or 
derived from the statements of writers of 
medical or surgical works. — Bonvier. 

MEDICAL JTOISPRUDENOE,— 
See Forensic Medicine. 

MEDICAL PRACTITIONER.— 

Physician. 

Medical services, (what arc). 59 l\re. bSl. 

Medicine, (in pharmacy act). L. K. 5 Q. 
B. 296. 

MEDICO-LEGAL.— Relating to iho 
law concerning medical questions. 

MEDIETATIS LINGUAE.— Mv. Juitv, 
I 9. 

MEDIO AOQUIBTANDO. - -A jitdirJai 
writ to distrain a lord for the a<‘(jinlliia*: of a 
mesne lord from a rent, wld(‘li Ju» hjul acknowl- 
edged in court not to belong to him. Reg* 
Jur. 129. 

MEDITATIO PUGiE. — A deh(<w in 
meditntioM Jitrftt) (rncdil.ating lllgid) may, f»v thv 
Jaw (dhScoliaud, be arrested by warrant obtaimai 
for Ih.'it p«rp(xsc. 

MEDIUM TEMPUS.— Mean (inn* ; miJMU 
prtdite . — OnwlL 

MEDLBPB — MEDLET A - MKDLE-* 
TUM. — A midilen scolding at und beating ojur 
anotlier, Jirm^t. 1, 3, c. xx.kv. 

I MED-SOEAT.— A bribe; hush money,— 
Anc. ImL Bfif/. 

MEDSYPP.— A harvest supper <tr <‘mer- 
taininent given to kb<u'erfci at Imrvi'stdunm***** 
(Jawdl. 

Meet, (in ro vised stututeH* eh. fil, J Ib 10 
Cush. (Mubb.) 499. 

MEETING,— 

1 1. Of creditors.— In <»f banlc^ 

ruptoy and inBr)lvoncy (budtumig promunl- 
ingsfor liquidation and enmiHmiUnn), the 
moat important kind of meethig ia Uio drat 
meeting of creditors, which h (h^crihml 
under the titles BANKiiurrcY; 0/OMf*aar- 
txon; LiquiDATioN. The trustee in m 



MEETING. 


( 809 ) 


MELIUS. 


bankruptcy or liquidation, in England, is 
bound to follow the directions of the cred- 
itors in administering the estate, and he 
may from time to time summon general 
meetings of the creditors for the purpose 
of ascertaining their wishes; in certain 
cases he is required to do so. (Robs. 
Bankr. 519.) A member of the commit- 
tee of inspection or the registrar of the 
court may also summon a general meeting, 
e.g. for the purpose of removing the trustee 
or appointing a new trustee. 

? 2. Corporation, Ordinary-Extra- 
ordinary. — In the law of corporations 
mootings are of two kinds, ordinary and 
extraordinary, or, as they are also called, 
general and special. Ordinary or gen- 
erjil meotings are usually held at stated 
times and for the transaction of business 
geiuu’jilly. Extraordinary or special meet- 
ings are hold as occasion may require for 
the tnuisaction of some particular busi- 
ness, which ought to bo spocifiod in the 
notice convening the meeting. One meet- 
ing may bo both ordinary and extraor- 
dinary. (Lind. Oomp. 572.) Every com- 
piiny lornuid under the English Companies 
Act, 18()2, is hound to hold a general 
me(‘,ting within four months after its regis- 
tration, (Compainos Act, 1867, ? 89,) and 
once at lo*wit in ovei\y year thereafter. 
(Com panics Act, 1802, g 49.) It has been 
dechhul that a single person cannot con- 
Ktituto a miioting. vSharp u Dawes, 2 Q. 
B. 1). 26, aSVvj Rksolution. 

Mmktino, (in Htauuaries act). 2 Q. B. D. 26, 
29. 

op tuw c^uAhinm voxKas, (in an 
indictnumt). 122 Mass, 12. 

MEOBOTE.— In Saxtni law, a recompense 
for the murder of a rehuinu. 

MEiaNE, or MAISKADBB.— 

A family. 

MEINT, MEINE, or MEINIE.-The 
royal household ; a retinue. 

MELANOHOLIA.-«Tho ancient term 
fi>r “ monomaniac ** {q. v*) 

MELiDfJ|>H.-- T he recompense duo and 
given to him who made iliscovery of any breach 
of penaWIawH committed bv another person, 
called the promoter’s {i, e. informer’s) fee. 

Mdlienir »©rra prla© pour 1© roy 
(Jenk. Genu 192) t The beet shall he taken for 
the king. 


MELIOR — MELIUS. — Better ; the better, 

Melior dabit nomen rei (Bac.); The 
better will give a name to a thing. 

Melior est conditio defendentis,— 
The condition of the party in possession is the 
better one, i, e, where the right of the parties is 
equal. 

Melior est conditio possidentis, et 
rei quam aotoris (4 Inst. ISO) : The con- 
dition of the possessor is the better, and the 
condition of the defendant than that of the 
plaintiff, 

Melior est conditio possidentis ubi 
neuter jus habet (Jenk. Cent. 118): The 
condition of the possessor is the better where 
neither of the two has a right. 

Melior est justitia vere prseyeniens, 
quam severe puniens (3 Inst. Epil.) : Jus- 
tice truly preventing is better than severely 
punishing. 

MBLIOBATIN'O- WASTE.— 
Waste. 

MBLIOBATIONS,— In the Scotch law, 
improvements. 

Meliorem oonditionem ecolesiao suse 
facere potest prselatus, deteriorem 
nequaquam (Co. Litt. 101) ; A bishop can 
make the condition of his own church better, 
but by no means worse. 

Meliorem oonditionem suam facere 
potest minor, deteriorem nequaquam 
(Co. Lilt. 337): A minor can make his own 
condition better, but by no means worse. 

Melius est in tempore ooourrere, 
quam post causam vulneratum re- 
medium quserere (2 Inst. 299) : It is better 
to meet a thing in time, than after an injury 
iuliicted, to seek a remedy. 

Melius ©st omnia mala pati quam 
male oonsentir© (3 Inst. 23): It is better 
to suiler every ill thaxx to consent to ill. 

Melius ©St reourrer© quam male 
ourrer© (4 Inst. 176): It is better to run 
back than to run badly ; it is better to retrace 
one’s steps, than to proceed improperly* 

Melius est peter© fontes quam seo- 
tarl rivulos: It is better to go to the 
fountain head than to follow little streamlets. 

MELIITB INQUIBENBUM.-If an 
odlce or other inquisition is found against^ the 
crown, a melim inquirendum^ i, 6. a further (liter- 
ally ** better”) inquiry under the former commia^ 
sion may be awarded for the crown. But do 
melius vkquirendwn is usually awartled in such 
case unless some primdfaek ground is shown for 
supposing the inquisition to be wrong. A melius 
if^irenmm may also be awarded if the former 
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inqiiiisition is on tlio face of it in complete or im- 
certain. Chit Prer. 25S ; Co. Litt. 77 b. Se>e 
oj ^ Ofpicjs j Lnq,iiisition. 

MEMBER.— (1) A limb of the body 
capable of use in sell-defense. (2) One 
who belongs to partnershipf company, 
OT corporation, (3) One who belongs to a 
legislative or judicial body; as, a member 
of congress, a member of the court, cfec. 


Hemobajtdum, (under statute of frauds'). 57 
Ala, 25S ; 7 Mass. 233; 13 Id. 87; 17 Id. 131 ; 3 
Johns. (N. Y.) 399, 419 ; 12 Id. 1 02 ; 14 Id. 484 ; 
3 Wend. (N. Y.) 386 ; 16 Id. 31 ; 24 Id. 322 ; 2 
Barn. & C. 945, 948 ; 6 East 307 ; 7 Id. 558, 567 ; 
15 Id. 103. 


MEMORANDUM ARTICLES.— 
Articles enumerated in the “ memorandum 
clause'’ [q. v.) in a marine policy of 
insurance. 


Member, (in a statute). 1 Mass. 392. 

(of a corporation, who is). 16 Miiss. 

94, 100; 4 Pick. (Mass.) 405. 

(of a corporation, distinguished from 

“stockholder”). 1 Wliart. (Pa.) 461, 468 

(of a corporation, liability ot). 17 

Mass. 330. 

MEMBER OP CONGRESS.-— A 

member of the senate or house of repre- 
sentatives of the United States. Con- 
GBESS. 

MEMBER OP PARLIAMENT.— One 
having the right to sit in either house of parlia- 
ment. See House of CoMMOiii'S ; House of 
Lords. 

MEMBERS. — Places where anciently a 
custom house was kept, with officers or deputies 
in attenrhuice. They were lawful places of ex- 
portation or importation. 1 Beaw. Lex. Mer. 
(6 edit.) 246. 

Membbus, [synonymous with “stockholders,” 
in insurance law of 1853). 78 N. Y. 114, 

METsrBEES BEING COMMUNICANTS, (in charter 
religious congregation). 11 Serg. & R. (Ta.) 
39. 

MEMBRANA. — Parchment ; a skin of 
parchment. Ilale Hist. Com, L. 17. 

MEMBRUM. — A slip or small piece of 
laud. 

MEMORANDUM.— Bo it romom- 
bored. (1) Anciently the initial word of 
the record in the Court of King's Bench, 
when legal documents were written in 
Latin. (2) An inibrnaal widting intondod 
to evidence some fact or agreement, for- 
merly commenced with this word, and tlio 
translation is still used, both in such writ- 
ings and in court records. 

Memorandum, (deiined). 32 Conn. 517. 

— (wluit is). 117 Mush. 18; 6 Barn. A 

O. 117, 121 ; 1 Bing. 9 ; 2 B<w. P. 238 ; 1 \Vik 
118; 2 Man. & Mel. 280; 2 M<k>. & 1\ 375. 

(what is not). 9 Baxm. <& C. 706 j 3 

Car. & P. 296. 

(in policy cf insurencB). ^ Selw# N. 

P. 948. 

— — ^ (on a proinisrion 
(Mass.) 228. 


MEMORANDUM CHECK.--A 

check often given by a merchant obtain- 
ing a temporary loan from another, in the 
pl-ace of giving a proniisaory note, and 
intended not to be presented at the hank 
for payment, but to be redeemed by tbo 
maker at a time agreed upon, f^uch 
understanding is denoted by the word 
m^m. written upon the check. But the 
making of a check in this way doois not 
affect its negotiability, or alter the right 
of the holder to present it to the bank 
and demand payment immediately. 11 
Paige (N. Y.) C12. 

Memouandum citecic, (what is). 12 Abb. 
(N.Y.) Pr. It. B. 200. 

MEMORANDUM CLAUSE,— Tn a 
policy of marine insurance tbo nxnnoran- 
(lum chui8C is a clause inserted to ])r(n'ont 
the underwriters from btdng liable lor 
injury to goods of a p(H)uliarly piu^ishahlo 
nature, and for minor dannigc’s. It lagiiis 
as follows; “N, B,— C<u’n, fisli, salt, fruit, 
flour and seed arc warniul<d from 
average, uuloss gemjral or tbo sbif) bo 
stranded ; ” meaning Unit the uud<*rwriterH 
are not to bo liable for ilamugo ftj Uioho 
articles caused by sca-waU‘r or the liko, 
(Maud P. Mtn*. Sh. 371.) SW AVMIUOM; 
Genkhal Aveuaoe; Bonternp Inshuaj^oh. 

MEMORANDUM OP 
MENT.— ^SVr Htatutw of KuAunH* 

MEMORANDUM OF ALTERA- 
TION.— Kornierlv% in Knghjnd, where a patent 
was grnntetl fer Iwo inventemM, <me (if whttdi 
was not new ov not UHefnl, llu^ whole patent wm 
had, nn<l the samtj rtilo apjjiied wdieii a nmtertiil: 
part of a patent Ibr uHUjgk* invention had either 
of those ih^feetM, To rcauedy this tite Hfaf, 

5 null 6 Will, 4, «impowurH a pah’tUen 

(with llio flat of tile Httomey-general I to enter n 
dlHelaimer or a njftntowuidiim of an 
tion ill title or Hpeeifii'atiorx of the patent, 
not of aneh a no turf* m to extend die 
chmive rlufht grunted by the patent, ami there*. 
nmu th^ memorandum ii doemed ta he pitil of 
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tlie leiters-j)atent or the specification. Johns. 
Pat. 151 ; !Stat. 15 and 16 Viet. c. 83, § 39. 

MEMORANDUM OF ASSOCIA- 
TION. —A d(jcuinent by the registration of 
which a company is formed under the English 
Companies Act, 1862. It specifies the name of 
the proposed company, the part of tlie United 
Kingdom in which the registered office of the 
company is to be, and the objects for which the 
com])any is established. (Companies Act, 1862, 
g lU.) If tlie company is to be limited by 
shares, the memorandum must also contain the 
amount oi’ the capital and the number of shares. 
(^8, As to companies limited by guarantee, 
see ^ 0.) The memorandum must be signed by 
seven persons at least 6, 11 ), who are called 
the “subscribers.” It cannot be altered, except 
that a company limited by shares may increase 
its capital or alter (lie division of its capital into 
shares, See Articxeh of Association; 
CoMFANiEs Acts ; Bkdugtion of Capital. 

Memorandum of association, (what is). 
3 Steph. Cvun. 20. 

MEMORANDUM IN ERROR. — A 

document alleging ernir in fact, accomiianied by 
iiw allidavit orsucli mutter of iact. Stut. 15 and 
16 Viet. e. 76, <j> 158. See Knuou. 

MEMORIAL.--. 

g 1 , LB.ncl registries. — In the land regis- 
tries of Middlesex, York, which are regis- 
lrii‘H of deeds and not of titles, the registration 
of a deed or other doeuineni is ellected by leaving 
it at the registry together with a memorial tinder 
the hand ami seal ol‘ one of the parties to the 
d<'{»d. The memorial is an abstract of the mate- 
rial parts of the deed, with the parcels (</, v.) at 
full length, Sind conchidcs with a slutemout that 
the party desires tlie deed to l»o registered. The 
oxe(‘utIon of the d(*ed and memorial is iiroved 
by the osUh of an attesting witness. Sea Land 
llEClSTKV. 

g 2. Petition.— “ Memorial ” also signi- 
iioH a ])('tition or statoinont submitted to a 
person or body. 

Memorial, (is a record). 32 Conn. 517. 

MEMORY.— (1) Umlorstanding; men- 
tal capiKiity oithor to make ciontra(5tH or to 
conuuil a crime, ho far m intention is 
noct^Hsary. (2) Tho reputation, good or 
bath which a man loaves at his death. — 

Memorv, LKciAi., (what jb). Co. Litt. 116a. 

MEMORY, TIME OF.-rn the old 
IxKtkH, wlu'.n ft peraiin alloj;*'** h'Rftl F«'o- 
mxlinKa, that a tniatotn or prencription 
liHH oxiated from time whereof the memory 
of ninii rumieth not to the contrary, thftt 
in UH much H« to say thai no man then 
alive hath lieard any proof of the contrary. 


This is also called “ time of living mem- 
ory,” as opposed to “time of legal mem- 
ory,” which runs from the reign of Richard 
L, because the Statute of Westminster I 
(3 Edw. I. c. 8) fixed that period as the 
time of limitation for bringing certain real 
actions. (Litt. ? 170. Se-'e Limitation, § 6.) 
As to the practical importance of the dis- 
tinction, see Ancient Messuages; Custom, 

2 5 ; Lost Grant ; Prescription. . 

Memory, time of, (commences wdien). 8 
Pick. (Ma&s.) 504; 3 Halst. (N. J.) 125. 

Men of legal attainments, (in a statute). 

4 Ind. 7. 

MEN OP STRAW. — Men who used in 
former days to ply about courts of law, so called 
from their manner of making known their occu- 
pation (?‘. e. by a straw in one of their shoes), 
recognized by the name of straw-shoes. An ad- 
vocate or lawyer who wanted a convenient wit- 
ness, knew by these signs where to find one, and 
the colloquy between the parties w^as brief. 

“ Don’t you remember?” said the advocate (the 
party looked at the fee, and gave no sign ; but 
the fee increased, and the powers of memory 
increased with it) — “To be sure I do.” “Then 
come into court and swear it !” And straw-shoes 
went into court and swore it. Athens abounded 
ill straw-shoes. Quart. Rev. xxxiii. 344. 

MENACE.— A threat. By 24 and 25 
Viet. 0 . 96, 2 45, it is made felony to de- 
mand with menaces property, money, 
&c., with intent to steal; similar statutes 
nre in force in most of the States. See 
Threats. 

MENAG-IUM.— A family. 

MENDLEFE.— Medlefe. 

MENIALS.— Those servants who live 
within their master’s walls. — Termes de la 
Ley . See Domestics. 

MENS. — Mind; intention; meaning; under- 
standing; will. 

Mens testatoris in testamentis 
spoctanda est (Jenk. Cent. 277): The 
intention of the testator is to be regarded in 
wills. 

MBNSA.— (1) Patrimony, or goods, and 
net’cssury things for livelihood. — Jacob. (2) A 
table; the table of a money changer. D. 2, 14, 
47. 

MENSA ET TB . O ' RO.See Divorce ; 
Limited Divorce; Separation. 

MENS ALIA.— Parsonages ^ or spiritual 
livings unitetl to the tables of religious houses, 
and called nismcti amongst the canonists* 
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MESNSUIiARltrS.— In the civil law, a 
money-changer. L. 2, 14, 47, 1. 

MBI^SXTBA.— In old English law, a 
meiisure. 

MSNSURA DOMINI REGISi or 
MENSUBA BEOALIS.— The royal 
standard measure, which was kept in the 
exchequer, according to which all measures 
were to be made. 

MENTAL ALIBNATION.- 

Insanity {q» v.) 

g 1. “Many attempts have been made 
by psychologists to define insanity ; but 
the definitions hitherto given are so imper- 
fect that it would be difficult to find one 
which includes all who are insane and 
excludes all who are sane . . . These defi- 
nitions are defective, inasmuch as they are 
not adapted to the various forms of the 
disease.” 2 Tayl. Med. Jur. (2 edit.) 476. 

I 2. The different species. — The sub- 
ject was thus classified by Esqnirol, at 
least, in its main features: (1) Mania, a 
hallaciniition which extends to all kinds 
of objects, accompanied with excitement. 
(2) Monomania, confined to a single or a 
small number of objects. (3) JDamentia, an 
incapacity of reasoning in consequence 
of functional disorder of the brain, not 
congenital. It appears under two differ- 
ent degrees of severity, which are desig- 
nated as acute” and chronic.” (4) 
IdioiisTii, congenital, from original mal-| 
conformation in the organ of thought. 
The most striking physical trait of idiocy, 
and one seldom wiuiting, is the diminutive 
size of the head, particularly of the anto- 
rior-superior portions, indicating a dofi- 
cieney of the anterior lobes of the brain. 
In imbecility, the development of the 
inontl and inlellecfciial powers is arro«t(?J 
at an early period of existence. It diffeiB 
from idiocy in the circumstance that 
while in the latter there is an utter desti- 
tution of everything like reason, the 
subjticts of the former possess some intel- 
lectual capacity, though infinitely less 
than is j>onae8Hed by the great mass of 
nijinkind. (5) Moved Insaniiy, e, a mor- 
bid perversion of the natural feelings, 
afiTecLions, inclinations, and moral dispo- 
sitions, without any not*ihIe lesion of the 
intellect, or knowing and reiuioning facul- 


ties, and particularly without any mani- 
acal hallucination. (Consult the interest- 
ing paper on insanity by Dr. Prichard, in 
Cyc. of Prac. Med.) In many it displays 
itself in an irresistible propensity to mur- 
der (homicidal monomonia), in others, to 
theft (kleptomania) ; w'hile some are im- 
pelled to set fire to buildings (pyromania). 
Their whole character is changed; the 
pious become impious; the liberal, poim- 
rioiis. (6) Demonomama, a variety of 
melancholy arising from mistaken ideas 
on religious subjects. (7) Nymphomania, 
or furor uternis, a raving mania of Ionia, lea, 
connected with disorder of the genorativo 
organs. 

“The law of England rocognizcH two 
states of mental diwsorder or alienation: 
(1) Dementia natural^, cori'cs})onfling to 
idiocy, and (2) Dementia adoentithi, or aeol- 
denialis, signifying general insanity, as it 
occurs in persons who have once onjoytid 
reasoning power. To this state the term 
lunacy is also ap})licd . . , Bt'sidc'M the 
terms 'idiocy,* and Munacy,* wo ilnd 
another frequently employed m legal pro- 
ceedings — vi;s., mimmdmm of mind [mm 
compoB mentk), of the exact moaning of 
which it is difilcult to give a conMintcut 
definition.” 2 TayL Mod. Jur, (2 edit.) 
479. 

Medical juri.sts treat of inferior dt'grcoH 
ofdiseiiHod mintls; an tluJ (Hhium of fi'vcr 
resembling mania; hi/pmthondriaHkJlki^ to 
melancholy; haMiwmadon, i, e, an itlt^a 
produced by the niomory, asHociuhvl and 
ombodied by the imagiuntinti ; 
tending to demmtla; nontnhjia, a form of 
melancholy originating in dcHpair, from 
being separated from ono^w nntivo emmUy j 
iniofilmimii producing deUrinm Uemrm^ 
niul the dementia of old ago."*' 
hW. the varwuH titles. 

Mkntal HtimciLTTr, (imnlngotm to 
iBiujcss,” ami dotage”). 17 Ann Dee. 31 L 

MENTAL HBBEBVATION,— 
A silent exception to the goimral wonk of 
a promise or agreement not exproMscil, on 
aceoulit of a general understand tug on tli® 
subject. But thj& word Uiw boon applied 
to ail exception existing in the mind of 
the one party only, and has been degriuled 
to signify a dishoneet exatm for evading 
or infringing a promise,— IF Aarfm 
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jMkntioned and coarPHiSED, (ill a statute). 
J \V. Ul. Oo3, 5o4. 

lyCBNTITION. — The act of lying ; a false- 
hood. 

MBPRIS. — Neglect; contempt. 

MBR, or MERES. — A fenny place. — Cowell. 

MBRA NTOOTIS. -^Midnight. ^Cowell. 

^ MERANNUM. — In old records, timbers ; 
wood lor building. 

MBROABLB. — To be sold or bought. 

MBROANTANTT, — A foreign trader. 

MERCANTILE LAW.—That law 
•which treats of matters of trade between 
merchant and merchant, whether trading 
jdono, or in jiartnership, or as members of 
a company or corpora, lion. It is largely 
occupied with bills of exchange and other 
negotiable instruments ; contracts of car- 
riage and allroightmout ; contracts of in- 
surance and of guarantees; and wnth 
questions of lion, stoppage in tramitu, and 
the, like. 

MERC AT* — Miu’kct ; trade. 

MERC ATIVE.-Belonging to trade. 

MERC ATURE.— The practice of buying 
and soiling. » 

MERCED ART.— One that hires. 

MEROBNARIUS.— A hireling or ser- 
vant, '^JtKtolK 

MEBOBN-LAGE.-Thc meroian laws, 
whicli wore observed in many of the midland 
count ivH, and those bordering on the principality 
of WidcH, the retreat of the ancient Britons. — 

MERCEB*— Tn the civil law, a reward of 
labor in tuoticy or other IhiiigH. — Cedv. Lejc* 

MERC HAN DISH .-Commodities ; 
articilcH of porsonal property ordinarily 
dealt in hy nu^rchanta aiul trad<u*s; things 
bought to bo sold again. Goons, 

MKROirAKnmic, (defined). 3 Daly (N. Y.) 
512, 

— (ombracoH what), 20 Kieh. B53. 

— (in m insurance polhyj. Antlu (N* 
Y.) U4; 4B ViuHum. 

(in a aiatuto). 8 Pet (U. B.) 277. 

(in act of 1821). 22 Vt. 555, 

(within tl»e statute of frauds), GO Me. 
480: 2 Mo. App, OL 

MKitonANumii, otaik akd OTKsa, (In %n 
insuranoe policy), 2G Ind, 294, 


Merchandise, transportation of, (in a 
charter). 2 Story (U. S.) 16, 53. 

MERCHANDISE MABEIS ACT, 
1862.— The statute 25 and 26 Vitt. c. 88. Its 
object is to prevent the fraudulent marking of 
merchandise and the fraudulent sale of mer- 
cliandise falsely marked. Its principal provis- 
ions are to make forging or falsely applying 
any trade mark a misdemeanor, and to impose 
penalties for wrongfully selUng goods with forged 
or false trade marks, or for marldng false indica- 
tions of quantity on articles for sale, or selling 
articles so marked. There are also various pro- 
visions as to procedure, &c. See Lud. & Jenk, 
19 ei seq. See, also, Trade Mark. 

MERCHANT. — One who traffics to 
remote countries; also, any one dealing 
in the purchase and sale of goods and 
merchandise. See Josselyn v. Parson, L. R. 
7 Ex. 12T. 

Merchant, (who is). 2 Duv. (Ky.) 107 ; 2 
Salk. 445. 

(a speculator in stocks is not). 8 Ben. 

(U. S.) 563. 

(in condition of bond). L. E. 7 Ex. 

127. 

(in liquor law). 9 Bush (Ky.) 509. 

(in a statute). 2 Atk. 612. 

(in statute of frauds). 7 Granch (U, 

S.) 350 ; 6 Pet. (U. S.) 1C2. 

Merchant and MBRcitANT, accounts be- 
tween, (in statute of limitations). 6 T. B. 
Mon. (Kv.) 11 ; 1 Ilalst. (N. J.) 379; 6 Wheel 
Am.O. L. 352; 19 Ves. ISO. 

MERCHANT APPRAISERS.— 

Appraisbrient. 

Merchant attkaisers, (who are). 24 How, 
(U. a) 521. 

MERCHANT SHIPPING.-The law 
relating to the ownership, registration and 
transfer of British merchant ships, to the 
qualifications and control of masters, 
mates, pilots, engineers, &o., and to the 
Iirotoction and relief of ordinary seamen, 
is contained in the Merchant Shipping 
Act, 1854, and the various acts amending 
it, down to the Merchant Shipping Act, 
1876. for the prevention of casualties by 
unsoawortliy ships and ovorloaclitig, the 
Merchant Shipping Acts, 1880, and the 
Merchant Shipping (Carriage of Grain) 
Act, 1880, for enforcing precautions to 
prevent grain cargoes from shifting. The 
law of merchant shipping also deals wi^th 
affreightment, marine insurance, hypothe- 
cation, salvage and wreck (g. v.) Maude 
<fc P. Men Sh.j Sm. Merc. L. 176; 8 Stephu 
I Chm. 148 * 



mt;echa:!sT. 


MERGER. 


(8U) 


MnnciiAXt VEs^EL, i,what is). 9 AVend. (N. 

Mcp.cii tXTABLi:, i,ia a contract). 11 Ct. of 
Cl .1 

Mei’i hantakle onnEE, ^in a contract). 34 
Barb. ■ K. Y. ' 2U4, 206. 

MERCHANTMAN.— A ship or vessel 
empbiyeil in coa.iiieree or hi the nier- 
ch.int-service. 

MERCHANTS’ ACCOUNTS.— See 
AccoU-vt, ? 2. 

JInncHASTS’ ACCOTN’TS, (what constitute). 
4 Cran'-h < U. S.l C. C. CU6 ; 7 JILss. 328 ; 1 Edw. 
(X Y. . 417 ; 6 Junes i X. C.) L. 3So j Ang. Lim. 
i 101 ; 8 Com. Dig. 717. 

l^vliat are not). 20 Johns. (!N. 1.) 

576; o Johns. (N. Y.) Ch. 522; Ang. Lim. 

^ (in a statute). 5 Cranch (U. S.J) 15; 

7 Tfl. o50; 1 Cranch (U. S.) C- C. 433, 452; 2 
Ji»hns. Y.J 200. 

MEROHET.— Marchet. 

MEROIAMEISTT,— An amerciament, pen- 
alty, or fine [qq. r.) 

MERCIMOlTIATnS ANaLI.^. 

The iinpo&t of England upon merchandise. — 
CouelL 

MERCJY. — Formerly when the judgment in 
an action was for the plaintiff, tiie defendant 
was said to ** be in mercy ” {misericordia), i. e. 
amerced or fined for his delay of justice; and 
when the judgment was for the defendant, the 
piaintifi* was said to ‘^he in mercy” for his false 
claim. The phrase has been long obsolete. — 
Bromii. 

MERCY, PREROGATIVE OP.~ 
The executive niay pardon a criminal 
after conviction, and without assigning 
any cause for so doing; but the improper 
exercise of the prerogative would reflect 
upon the government. The prerogative 
-does not extend to exempt the accused 
from undergoing his prosecution. See 
COMMUTATI02T, I 1 ,* PaBDON. 

MERE MOTION, —The free and vol- 
untary act of a party himself, without the 
suggestion or influence of another per- 
son. The phrase is used in letters-patent, 
whereby the king grants, of his (especial 
grace, certain knowledge, and) mere mo- 
tion^^ {mero motu), his license, power and 
authority to the patentee to use and enjoy, 
exclusively, the new invention, the grant 
being assumed to be of the free and unfet- 
tered will of the sovereign. (Webst. Pat. 
76, n, (d).) The expression is also applied 


to the occasional interference of the court, 
who, under certain circumstances, will {ex 
mero moiu>, ^ of their own motion,” object 
to an irregularity in the proceedings of 
the parties, though no objection be taken 
to the informality by the plaintiff or de- 
fendant himself. (1 Bing. N. 0. 258; 1 
Bos. & P. 366.) — Brown. 

MBBB RIGHT.— The right of prop- 
erty (the jue propri€fatis)y which a person 
may have in anything, without having 
either possession or even the right of 
possession, is frequently spoken of under 
the name of the “mere right,” and the 
estate of the owmer is, in such cases, said 
to be totally divested and put to a right. 
Co. Litt. 345. 

MERENNIIJM. — Timber. — CowdL 

Merged, (when estates in land are). "Davies 
12 . 

MERGER. —Norm vn-Frsnch : to drown. 
Co Litt 3SSb. 

§ 1 That operation of law which extin- 
guishes a right by reason of its coinciding 
with another right, of greater legal wortli, 
in the same person. By “operation of law’^ 
is meant that it may take place independ- 
ently of the wishes or intention of the 
parties; and by “greater legal worth” is 
meant that one right in estimation of law, 
though not necessarily in fact, is of higher 
value than the other. 

i 2. Rig-hts of action. — Tn the law 
relating to rights of action, when a person 
takes or acquires a remedy or security of 
a higher nature, in legal estimation, than 
the one whicli he already possesses for tho 
same right, then his >*6111001168 in respect 
of the minor right or security merge in 
those attaching to the higher one. (Leake 
Cent. 606; Price v, Moulton, 10 Com, B, 
561 ) Thus, if a bond is taken for a simple 
contract debt, the remedy upon tho simple 
contract is extinguished, atid therefore an 
action for the debt must be brought on the 
bond; again, if judgment is recovered in 
such an action, the right of action on tho 
bond Is merged in the judgment, and 
therefore no second action can be brought 
on the bond. In re European Centi*al 
Rail. Co., 4 Ch. D. 33. 

In the law of property, merger takes 
place either according to the rules of law 
or according to those of equity. 
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§ 3. Estates at law. — At law, when a ‘ 
greater and a less estate meet in the same 
person without an}^ intermediate estate, 
the less estate is merged in the greater, so 
as to cease to exist. The greater estate is 
thus accelerated, but not enlarged. (3 
Pres. Conv. 7. See Enlargement.) Thus, 
if A. is tenant for life of land, and the 
reversion in fee afterwards descends to, or 
is otherwise acquired by him, his estate 
for life merges in the fee, and he thus 
becomes tenant in fee in possession. But 
if a person has two estates in different 
rights, as w^here he has one i-n his own 
right, and the other in right of his wife, or 
as executor, there will in general be no 
merger. An estate for life being, in the 
estimation of the law, greater than any 
term of years, however long, it follows that 
when a person holding a term for one 
thousand years becomes entitled to the 
land for an estate for life, the term merges 
in the life estate. (2 Bl. Com. 177 and 
notes; Burt. Comp. R P. gg 747, 896; 8 
Jarman B. Conv. 1, n. (a).) Merger, or 
its consequences, are in some instances 
prevented by statute. Thus, in England, 
an estate tail does not merge in the free- 
hold (Stat. 13 Edw. I. c. 1 [De Donis). 
See as to the preservation of the rights 
incident to a reversionary term which has 
merged, 8 and 9 Viet. c. 106, ^ 9 : Wms. 
Real Prop. 251. See Enlargement) ; and 
now by the Judicature Act, 1873, there 
can be no mel'ger, by operation of law 
only, of any estate the beneficial interest 
in which would not be deemed to be 
merged or extinguished in equity. (Sect. 
25, i 4.) This enactment is apparently 
meant to recognize the rule which pre- 
vailed in equity before the act, namely, 
that where the estate of a trustee acci- 
dentally merges, the cestui que trust shall 
not thereby be injured. Wms, Real. 
Prop. 415. 

I 4. In ectnity, where a legal and equi- 
table estate, equal and co-extensive, unite 
in the same person, the latter merges in 
the former. (Wats. Comp. Eq. 619 ; Spence 
Eq. 879 ; Burt. Comp. R. P, ? 1388.) Where 
an estate of inheritance in land and the* 
right to a charge upon it become vested in 
the same person absolutely (as where a 
person entitled to have a portion raised 
out of land becomes entitled to the land' 


in fee-simple), the charge will merge un- 
less kept alive, or unless it is to the owner's 
interest that it should not merge. (Wats. 
Comp. Eq. 621 ; Burt. Comp. R P. ^ 1513 ; 
Spence Eq. 346, 424, citing Gilb. Lex Pr^t. 
264.) There is a general leaning against 
merger in courts of equity, except in those 
cases where merger is convenient and 
beneficial to all parties. 

1 5. Crown grants.— In the law relating 
to ^ants by the crown, it is the rule that when 
a right belonging to the crown by virtue of its 
prerogative (such as the right to wreck) is 
granted to a subject as an appendency to land, 
then if the land comes into the hands of the 
crown the right merges in the cororm, and 
does not pass by a grant of the laud, but must be 
created again. Rights vested in the crown other- 
wise than Jure coronce (such as warrens, fairs, &c.) 
do not merge. (Case of the Abbot of Strata 
Marcella, 9 Co. 24 ; Heddy v. Wheelhouse, Cro. 
Eliz. 591 ; Duke of Northumberland v. Hough- 
ton, L. R. 5 Ex. 127.) As to the merger of 
tithes, see that title ; also Extinguishment. 

2 6. In criminal law. — ^The merger of 
a lesser in a graver offense which is neces- 
sarily included in the commission of the 
latter. Thus, burglary often includes lar- 
ceny; battery includes assault, <fec., &c. 
Where the two offenses are of equal degree 
there can be no merger. 

Merger, f defined). 89 111. 170 ; 2 Cow. (N, 
Y.) 300; 5 Watts (Pa.) 456; 1 Hill (S. C.) Cbu 
2 / 6 . 

(history of the doctrine). 4 GreenL 

(Me.) 164. 

(how considered in law and equity). 

Co. Litt. 338 b, n. 4. 

(when takes place). 15 Barb. (R Y.) 

70, 75; 2 Cow. (N. Y.) 246; 3 Johns. (N. Y.) 
Ch. 53; 5 Id, 35; 6 Id. 393, 417; 4 Paige (R 
Y.) 578, 642; 1 Sim. 298. 

{when will not take place). 1 Paige 

(R Y.) 192; 2Plr)wd.418. 

(when the civil remedy is merged in 

the felony). 15 Muss. 78 ; 4 N. H. 239; 1 
Wheel. Am. C. L. 232. 

MERITORIOUS CAUSE OP AC- 
TION. — A person is sometimes said to be 
the meritorious cause of action when the 
cause of action, or the consideration on 
which the action was founded, originated 
with, or was occasioned by, such person. 
Thus, in an action by husband and wife 
for the breach of an express promise to 
the wife in consideration of her personal 
labor and skill in curing a wound, she 
would be termed the meritorious cause of 
action. So in an action by husband and 
wife upon an agreement entered into with 
her before marriage, she would be the 
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meritorious cause of action; for it orig- 
inated or accrued out of a contract entered 
into with her. So a promissory note made 
to the wife during coverture in her own 
name is presumed to be made upon a con- 
sideration moving from her. Leake Cont. 
240-41. 

MERITORIOU S CONSID- 
ER AT I ON*— One founded upon some 
moral obligation ,■ a valuable consideration 
in the second degree. 

MERITS,— A person is said to have a 
good cause of action or defense on the 
merits w’hen his claim or defense is based 
on the real matters in question, and not on 
any technical ground. Thus, in England, 
before the judicature acts, a defense based 
on the misjoinder or nonjoinder of parties 
by the plaintiff would not have been a 
defense on the merits. If a defendant 
inadvertently allows judgment to go by 
defiiult, the court will not, as a rule, set 
the judgment aside and allow him to 
defend unless he makes an affidavit of 
merits, L e. an affidavit showing that he 
has a substantial ground of defense to the 
action. 

Merits, (affidavit of, when defective). 2 Hill 
(N. Y.l 359. ^ , 

(in code of procedure, | 349). 2 Daly 

(N- Y.) 203; 4 How. Pr. 329; 3 Sandf. 750; 1 
£. D. Smith 349. _ , 

(defense on the). 1 Pa. 291 ; 1 Howl. 

du Ry. 15o. 

MERO MOTIT.— /Sfee Ex Mebo Motu; 
Mere Motion. 

3MERSCUM.— A lake; also, a marsh, or 
fen-land. 

MERSH-WARE. — The ancient name for 
the inhabitants of Romney Marsh, Kent. — 
ihwelL 

MBRTLAG-B.— A church calendar or 
rubric . — CowdL 

MERTON, STATUTE QP.— The Stat. 
20 Hen. III., is so called because it was pass^ 
in tlie convent of St. Augustin, at Merton, in 
Surrey. The particular provisions of the stat- 
ute regarded (1) legitimacy of children; (2) 
dower'; (3) inelosure of common lands; and (4) 
wardships. — Brown. 

MESOROYANTS.— Unbelievers. 

MESH.— A house and its appurtenance. — 
Chwell* 


MBSNALTY. — The tenure or seigniory of 
a inesue lord, “It tlieJ'c ue lord [_ paramount J, 
me^ne fiord], and tenant [panivail], and . . 

if the lord pai amount purcliase tlie tenancie 
[of tlie tenant paravail] in fee, then . . . the 
seignorie of the iiietoiialtv is extinct.’’ Litt, 
g 231. 

MESNE. — Norman-Frevch: m^en; Moptsrn 
French, 7iit>yen, fri-m late Lhiuj. me-naims Uorn 
midole. Britt nSa, Diez Etvm Worth i 2/0. 

1 1. Middle, inter\ eniiig, or intermediate. 
Thus, in framing an assignment of a lease 
which has alieady passed through seveial 
hands since it was originally granted, it is 
usual to refer to all the assignments before 
the last as mesne assignments.’’ So, if 
property is mortgaged first to A. and then 
to B., and is subsequently mortgaged to 
A. a second time, B. is said to be a mesne 
incumbrancer, or to have a mesne incum- 
brance, because his mortgage stands be- 
tween the two mortgages to A. See Pki- 
ority; Tacking. 

§ 2. Profits.— When a person is wrong- 
fully in possession of land, and the right- 
ful owner brings an action to recover pos- 
session, he usually sets up in addition, 
either in the same or a separate action, a 
I claim for “mesne profits,” i e. for the ben- 
efit which the defendant has derived from 
' his wrongful occupation of the land be- 
tween the time when he acquired wrong- 
I ful possession and the time when the 
possession was taken from him. (1 Steph. 
Com. 294.) It was formerly called an 
action of trespass for mesne profits, 
being a species of the action of trespass 
vi et armis. {.See Trespass ; Ad. Eject, 879. 

Joinder; Double Rent; Double 
Value.) In the old books “mesne” often 
denotes “mesne lord.” Co. Litt. 162b. 

I 3. The writ of mesne was a writ which 
a tenant paravail had to compel his immediate 
lord (the mesne) to protect or acquit him against 
the lord paramount. (Litt, ^ 142. See Acquit, 
? 2.) It was abolished by Stat. 3 and 4 Wilh 
iV. c. 27. 

MBSNB ASSIGNMENT.-fee 

Mesne, ? 1. 

MBSNB INOUMBEANOES.--&0 
Mesne, g L 

MESNE LORD*— /She Lord; Mebnalto 
MBSNB PROOBSS.— Process* 

Mesne process, (what is), 2 Bam* & Aid* 
66, 63* 
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i^lESNE PROCESS, (in a statute). 1 DoivL & 
By, 377. 

MESNE PEOFITS.— Mesne, ? 2. 

Mesne profits, (whether included in ‘dam- 
ages/’ qumre). Cose (N. J.) 125. 

(as used in the statute abolishing the 

action for). 6 Hill (X. Y.) 32S, 333. 

(when recoverable). Coxe (X. J.) 466. 

■ (may be recovered in an action of 

ejectment). 2 Stark. Ev. 544. 

(cannot be recovered in an action of 

account-render), 5 Watts (Pa.) 474. 

(action for, distinguished from action 

for use and occupation J. 60 Barb. (N. Y.) 463. 

MESNE TENUEB- — See Tenure. 

MESNE, WPrlT OP. — See Mesne, § 3. 

Mess pork, (in a contract). 2 Bing. N. C. 
668, 677. 

MESSARKTS. — A chief servant in hus- 
bandry ; a bailiff. Mong. Ang. t. ii. 832. 

MESSB THANE.— One who said majss; 
a priest. — CoweU. 

MESSENGER.— 

2 1. One who carries an errand; a fore- 
runner. 

I 2. Messengers are* certain officers employed, 
in England, under the direction of the secre- 
taries of state, and always ready to be sent with 
despatches, foreign and domestic. They were 
employed with the secretaries^ warrants to arrest 
persons for treason, or other offenses against the 
fcJtate, which did not so properly fall under the 
cognizance of the common law,^ and, perhaps, 
were not properly to be divulged in the ordinary 
course of justice. 2 Hawk, P. C. c. xvi. ? 9. 

g 3. There are other officers distinguished by 
this appellation, as the messengers of the lord 
chancellor, pi'ivy council, and exchequer, <S;c. 
Also, in bankruptcy, persons officially appointed 
who seize a banlsrupt^s property. The office of 
messenger of the great seal has been abolished 
by 37 and 38 Yict. c. 81,— WTucrtcn, 

MESSINA.— Harvest.— CbweZ?. ! 

Messis sementem sequitur : Harvest ! 
follows the sower. See Emblements. 

MESSUAGE. — NosMAK-rRENCHi message, 
a house. Liber AlbU8 201a. 

A house. As a woi’d of conveyance, 
‘'messiinge'^ includes not only the build- 
ings, but also the curtilage, orchard and 
garden belonging thereto. (Co. Litt. 6b, 
66 b.) A capital messuage^' is the chief 
mansion-house of an estate. 1 Pav. Prec. 


22 


Messuage, (includes the curtilage). 

7- 


T. Jones 


; — (includes curtilage, but not garden). 

Co, Liitt. 5 b, 71, (1 !. 

i' distinguished from "house”). 2 T, 

! E. 49S, 502. 

1 (tevnonymous with " dwelling-house 

2 Bing. X. C. 617, 

(synonymous with “house”). 1 

Thom. Co. 215, 216 n . ; 2 Saund. 410, n, (2) : 
Shep. Touch. 94. 

{ iaynonymons with “ mansion,” “ dwell- 
ing-house,” “hoiise and burgage”). 1 Chit. 
Gen. Pr. 167. 

(what passes by grant of). 4 Com. 

Dig. 542, 544 ; Shep. Touch. 93. 

(in dower act). 4 Blackf. (Ind.) 331. 

(in a deed). 3 Atk. 82; 2 Saund. 

400; 1 Chit. Gen. Pr. 158, 175; Co. Litt. 56 b. 

(demise of). 2 Stark. 508. 

(in a will). 5 Barn. & Aid. 407, 411 ; 

2 W. Bl. 727; 1 Bos. & P. 53, 57; 7 Co. 23; 
Cro. Eliz. 89 ,* 15 East 309 ; 4 Mau. & Sel. 550; 

1 Meriv. 450 ; 8 Moo. 665 ; 1 Mvl. & K. 571 ; 2 
Sim. 150, 151; 3 Wils. 141, 143; 1 Chit. Geiu 
Pr. 159; Com. L. <S; T. 75, 76. 

Messuage, all srr freehold, (in a will)* 

2 Bing. 456 ; 10 Moo. 158, 

Messuage A3srD house, (in a will). 4 Conu. 
Dig. 154. 

Messuage and tenement, (in a declara- 
tion). 1 Moo. & P. 330. 

Messuage, farm and lands, (in a mil). ^ 
East 448, 460. 

Messuage or tenement, (in a declaratioa)* 

3 Wils. 23. 

Messuage with the appurtenances, (itif 
a will). 2 W. Bl. 1148, 1151 n. 

Messuages, (in a devise). 2 Bos. & T . 803 

4 Dowl. & By. 246. 

Messuages, all my, (in a will). 1 Maxsbr 
61 ; 5 Taunt. 321. 


METACHRONISM. — ^An error in com- 
putation of time. 

Metals, (does not include “gold and silver”)* 
2 Bam. & Ad. 692, 597. 

(in 17 Stat. at L. 230). 10tto(U.S.> 

670. 

METATUS.— A dwelling; a seat; a sta- 
tion; quarters; the place where one lives or 
stays. — Spel. Gloss, 

METAYER SYSTEM.— Under this, the 
land is divided in small farms, aitiong single 
families, the landlord generally supplying the 
stock which the agricultural system of the coun- 
try is considered to require, and receiving, in 
lieu of I'ent and profit, a fixed j)roportion of the 
.produce. This proportion, which is generally 
paid in kind, is usually (as is implied in the 
words metayer f Ttiezzaiiwlo and w^dietarim), on^ 
half. (1 Mill Pol. Ec, 296, 363, and 2 Smith 
Wealth of Xat. 3 c. ii.)— IFXartoTi, 


Conv. 89. 

MesstJAGe, (includes a church.), 
Pr. 168. 

VOL* IL 


1 Chit. Geu. 


METE CORN. — A measure or portion of 
com, mven by a lord to customary tenants as e 
reward a^ encouragement; for labor . — ChmlL 


3b 
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METBO-AVEL. — A tribute or rent paid in 
V i ct ualb. — CowelL 

MBTBB.—An instrument of measure- 
ment, as a coal-meter, a land-meter. 

MBTBS AND BOUNDS.— In ordi- 
nary cases where a widow is entitled to 
dower of land, her share is ascertained and 
set apart to be held by her m severalty, 
.and she is tlien said to hold it “by metes 
and bounds,” i. e, by measurement and 
boundaries. Litt. 22 36, 44; Co. Litt. 32a, b. 
.6>e Admeasurement. 

Metes and bounds, (description of lands by). 
.8 Conn. 19 ; 4 Wheel. Am. C. L. 25o ; 8 Id, 2b6. 

METEWAND, or METE YARD.— A 
•staff of a certain length wherewith measures are 
taken. 


into groups, and for the formation of a corpora- 
tion called the “Metropolitan Board of Works,” 
representing the whole metropolis. The metro- 
politan boaid has jurisdiction in matters anecliiig 
the metropolis at'large [e. cj. tlie main sewers, Iho 
naming and numbering of sjrcets, executing pub- 
lic improvements, &c.), while the vestries ol the 
large parishes, and the district Imrds formed as 
above mentioned, have jurisdiction in lualters 
affecting their respective districts (c. c/.^ the local 
sewers and drains, new buildings, paving) light- 
ing and cleansing streets, removing luiisaiices, 
&c.). The powers and authorities exercisable 
in other places by local boards and^ oilier sani- 
tary authorities {q. v.) arc thus, in Loudon, 
divided between the metropolitan board on the 
one hand, and the parishes and district boards 
on the other. See Tolice; Bate. 

METTBSHEP, or METTBNSOHEP. 
— In old records, an acknowledgment paid in a 
certain measure of corn; or a line or penalty 
imposed on tenants iordolault in not doing their 
customary service in cutting the lord’s corn. 


METHEL.— Speech, discoui-se ; mathlianj to 
speak, to harangue. — Ane, Inst, Eng, 

Method, (defined). Fess. Pat. 80, 127. 

(synonymous with “art”). 4 Fish, 

,{V, S.) Pat. Gas, 175. 

(equivalent to “the mode of doing a 

-thing”). Fess. Pat. 87. 

(in a statute). 8 T. R. 106. 

Methods or oberatino, (in a statute). Fess. 
rpat. 99. 


METRIC SYSTEM.— A system in 
v-numbering of coinage, weights, measures, 
.&c., wherein the integer is divided into 
'fractions of a tenth, hundredth, &c., and 
'110 others. Contracts may now he made 
*on this system. See 27 and 28 Viet. c. 117, 
which recites that “for t^ie promotion and 
-extension of our internal, as well as our 
foreign trade, it is expedient to legalize the 
*use of the metric system of weights and 
measures.” See^ also, U. S. Bev. Stat. 22 
8569, 3570, also legalizing the system (sub- 
ject to the approval of the authorities of 
the several States) in America. 


METUS.— Tn the civil law, f<*nr of groat 
evil; such fear as a brave man cuuld ftM*l, as the 
apprehension of loss of lile or limb.- (hit*. Irr., 

MBUBLES.— Tn the bVcuich law, the mov- 
ables of English law. ThiiigH arc menhh'H fntm 
either of two causes: (1) From tlicir own iiafurc, 
e. g, tables, chairs ; or (2) from the delcnninalit>u 
of the law, e. g. obligations. 

MEUBLBS MBUBIiANS.-ln the 
French law, the utensils and articles of ornament 
usual in a dwelHug-houso.— Bruwvi. 

MEYA.— A mow or heap of <iorn. Blount 
Ten. 130. 

MICEIi-G-BMOTE.— aSW) Mu'nET/- 
Gemote. 

MICHAELMAS.— Tlus fe.Mstof tlu^ 
angel Michael, <‘eiebrated in Fnglaml <»a tlm 
29lh of 8cpteial>or, and one of tins tmuul quarter 
days. 

MICHAELMAS HEAD OOUBT. - 
A rnceliug of the hentors <»f H<Mithiud, at whieli 
the roll of trcehol(h‘rH tised to be revised* HtaU 
20 Ueo. IL c. 50. See Ikll lUeL 


METROPOLITAN.— The archbishop of 
Canterbury is styled “Pinmate of all England 
and the Metropolitan,’’ because the province of 
Canterbury contains witluu it the rnotropolis or 
chief city. The archbishop of York is metro- 
politan of the province of York. — Brown, 

METROPOLITAN BOARD OP 
WORKS.— An authority created by the 
English Metropolis Local Management Act, 
1855, (amended by the acts of 1856, 1802, 187X, 
1875, 1876, 1877, 1878, 1879 and 1880.) The 
general scheme of these acts is to provide for the 
formation of district boards of works by the 
union of the smaller parishes of the metropolis t 


MICHAELMAS TERM.- < Thin hmm 
in FJnginnd <»n the 2d und endstm llic 25fli 
November in every year. Tlui divirdmi i»f llte 
legal year into tor»n.s is nbtdiHhcdj^ ho hr m 
rcTatos to the iwiminintruliou of jtwiice. Jttd* 
Act, 1873, 2 26 

MIOHEL-G-EMOTE.-Tho great meeting 
or ancient parlhunent of the kingtlouu I ilk 
Com. 147.. 

MiaHEL-SYNOTH*-The great ooundU 
of the Baxons. I Bh Com. I47» 

MIOHEBY.--TheIt; cbeatittg* 
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MILITARY. 


Middle letteh, (effect of omission of). 3 
Pet. (U. S.) 7 ; 14 Id 322; 2 Cow. (K Y.) 463; 
1 Hill (N. Y.) 102; 5 Johns. (N. Y.) 84; 3 Gr. 
(N. J.) 130 ; 5 Halst. (N. J.) 230. 

MIDDLE THREAD . — See Ad FiiitJM 
Medium Aquje. 

MIDDLE-MAN. — An agent between 
two parties ; a broker between producers 
and consumers ; an agent who employs a 
sub-agent. In Ireland a person who takes 
land in large tracts from the proprietors, 
and then leases it out to the peasantry in 
small portions at a greatly enhanced rent. 

MIDDLESEX.— 

2 1. Land Registry. — The Middlesex 
Xjand Registry is a registry of assurances relating 
to land situate in the county of Middlesex. 
(Sec Land Registries, 3, 6.) It is regulated 
hy Slat. 7 Anne, c. 20, which makes every such 
deed fraudulent and void against any subsequent 
liurchaser or mortgagee for valuable considera- 
tion, unless it luw been registered before the 
purchaser’s or mortgagee’s deed. ^Vms. Real 
Ih'op. JOl).) ^ A will of lands in the county also 
rccpiires registration within six months of the 
testator’s death, or before the registration of an 
assurance to a purclniser or mortgagee from the 
testator’s heir-at-law. Id 223; Vendor and 
lhir(‘lia,ser Act, 3874, ? 8. 

J 2. Sessions. — The sessions of the peace 
for the county of Middlesex are held twice in 
every mouth, the lirst sessions in January, April, 
July, and October being the general quarter 
sessions. At the hearing of appeals and trisds 
of felonies or misdemeanors, the sessions are pre- 
sided over by art assistant judge apj)oiuted by 
the crown. WtatH. 7 and 8 Viet. c. 71; 22 and 
23 Viet, e, 4 ; 4 Hteph. Com. 320. See Justices 
OE THE Peace; Session op the Peace. 

MIDDLESEX, BILL O^.—See Bill op 
M iDinnoHEX* 

MIDDLE TERM.-In logic, the term 
which occurs in both of the premises in 
the syllogism, being the means of bringing 
together tho two terms in the conclusion. 
See bYLLoaiKM, 

MIDSHIPMAN. ---A kind of naval 
cadet in a ship of war whose business it is 
to sotunnl a,nd transmit tho orders of tho 
Huticrior oflU’crs, and assist in the man- 
agcttiotit of tho ship and its armament. — 
Webnier. 

MIDBDMMEE-DAT. — The summer 
solMiictj, which k on the 24th day of June, and 
the feast of Bt. John the Baptist, a festival first 
mentioned by Maximus Tauricensis, A. p. 400. 
it k generally a (luarter day for the payment of 
mis, Wharton. 


MIDWIFE.— A woman who attends 
upon other women when in child-bed ; an 
accoucheuse. 

Might, (in a charter), 5 Barn. <& Aid. 692 n . ; 
1 Dowl. & Ry. 148. 

MILE. — A measure of length or dis- 
tance, containing eight furlongs, or seven- 
teen hundred and sixty yards, or five 
thousand two hundred and eighty feet. 

Mile, within hale a, (in a covenant). 9 
Barn. & C. 774, 779. 

MILEAGE. — Traveling expenses, at a 
given rate per mile, which are allowed to 
members of legislative bodies, witnesses, 
sheriffs and bailiffs. 

MILES. — Generally, a soldier ; particularly, 
a knight. 

Miles, (how to be computed). 2 W. Bl. 969; 
1 Cro. 267. 

Miles, statute, (how to be computed). 1 
Cro. 212. 

MILITARE. — To be knighted. 

MILITARY. — Anything pertaining to 
war, or to the army. 

MILITARY BOUNTY LANDS,— 
See Bounty Lands. 

MILITARY CAUSES.— All matters 
concerning the discipline of the army, 
and contracts, &c., relating to deeds of 
arms and war. 

MILITARY COURTS.— In England, 
tho Court of Chivalry and courts martial ; 
in America, courts martial and courts of 
inquiry. See Court Martial; Court of 
Chivalry. 

MILITARY FEUDS.— The genuine or 
original feuds which were in the hands of mili- 
tary men, who performed military duty for their 
tenures. See Tenure. 

Military ;iURismoTiON, (in United States 
constitution). 4 Wall, (U. 8.) 2, 141. 

MILITARY LAW.— Martial 
Law. 

MILITARY OFFENSES. — Those 
offenses which are cognizable by the 
courts military, «8 insubordination, sleep- 
ing on guard, desertion, &o. 

Military or ustotrl towe^. insurance 

policy). 5 Otto (U. S.) 127 ; 40 582. 


MIllTAllY. 


MILL-HOLMS. 
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MILITARY SAVINGS BANKS.— 
By 22 and 23 Viet c. 20, (winch repealed 
former acts,) the queen may establish or con- 
tinue military or regimental savings banlcs, lor 
the receiving sums of money from such of the 
non-commissioned ofScers and soldiers enn)loyed 
in her service, either in the United Kingdom or 
upon foreign stations (India alone excepted), as 
mav be desirous of depositing the same, and lor 
receiving deposits of any money or funds what- 
soever raised or paid for objects or purposes 
connected with non-commissioned ofEcers and 
soldiers, which her majesty may from time to 
time think lit to authorize to he deposited in 
such savings banTcs. The regulation and the man- 
agement of such institutions are intrusted to the 
secretary at war for the time being, in concui*- 
rence with the commander-in-ciiief, and the 
commissioners of the treasury. {See, also, 26 
and 27 Viet. c. 12,)— Wharton. 

MiLtTABY SERVICE, (in life policy). 48 N. 
Y. 34; 8 Am. Bep. 518. 

(in act of Mai'ch 3d, 1849). 18 Wall. 

(U. S.) 84. 

Military service, actual, (in a statutory 
exemption). 18 Iowa 513. 

MILITARY STATE.— The soldiery of 
the kingdom of Great Britain. 


Militia, calling forth th^ (in 'United 
States constitutionj. 3 Serg. & E. (la.) oJ3, 

^'TilLITlA OFFICER, (in a statute). 6 Wheat. 
ITT. SJ 48. 


MILL.— (1) A machine for grinding, 
sawing, manufacturing, &c.; also, the 
building containing such machinery. (2) 
The tenth part of a cent. 


Mill, (defined). 30 Conn. 20. 

{iucliides what). 6 Greenl. (Me.) 

(what passes by a conveyance of). 10 

Serg. & B. (Pa.) 63. o ti 

(what will not pass with), d vSJUlc. 

(machinery of, is part of the freehold). 

2 Uowl. <fe By* L r i i \ 

(when not part of tho inhcntan(‘C). o 

Bai-n. & Aid. 826, 829. 

(when cannot he taken ni execution 

under a /./rt.) 4 ,1 . B. Moo. 231 . 

(mortgage ol ). 4 ^lan. w l\v. am . 

(in a (leed). 1 Brod. & 1!. 00(5, OLO; 

An". Wulerc. ^ 90. 

n devise). 3 Mas. (U. B.) 230. . 
Mill with the afpubtmnanci4s, (doiniso 
of). 1 Lev. 131. ^ 

Mill-dam, (what IS not). 3.>Wib. 41. 

Mtt t. T>nTVTT.Tdm«L fwhat isl. 2 WaliJi (Pii.) 


Military statioit, (synonymous with mil- 
itary post^^). 4 Otto (U. S.) 219. 

MILITARY TENURES.— The various 
tenures by knight-service, grand-serjeanty, corn- 
age, &c., are frequently called '‘military ten- 
ures/^ from the nature of the services which they 
involved. 1 Steph. Com. 204. See Service; 
Tenure. 


320. 

512. 


• (equivalent to “mill site”)* Conn* 

■ (in a deed). 16 Mo. 63; 20 Mo. 61 ; 
Mass. 409. ^ ^ 

Mill saw, (is not a tool), 10 Me. 

Mill site, (definod). 35 Conn. lOS, 512, 

(wluit JH conveyed by). 

— (in a gi'ant). 0 Cow. (N. Y.) 077. 


MILITARY TESTAMENT. — A 
nuncupative will, i. e. one made by word 
of mouth, by which a soldier in actual ser- 
vice may dispose of his goods, pay, and 
other personal chattels, without tlie forms 
and solemnities which the law requires in 
other cases. 

Military tribunal, (in United States con- 
gtftution). 11 Op. Att. Gen. 297. 

MILITBS.— Knights; and in Scotch law, 
freeholders. 

MILITIA. — ^The national soldiery, as 
distinguished from the regular forces or 
standing army, being the inhabitants, or 
as they have been sometimes called, tho 
trained bands of a town or county, who aio 
armed on a short notice for their own 
defense. In America the militia consti- 
tute in each State the organization known 
as the national guard. 

Mxwtia, (in a statute). 6 Dutch. (N. J.) 
233* 


MILLBANK PRISON I-'onuvrIy 
called the “ Pcnit<‘ntiary at MUlhank.” \ 
prison at WoHtiuiusttM*, for (viuvirlu undor 
sentence of transportation, until ihosouttuieo »>r 
order shall ho o.wiitod, or tho t'onviot bo 
entitled to fiwdoiu, or he removed to some other 
place of eonliuonieut. This prison is placed 
under the ins})ei'tors cf prisons aopoiuteil by thes 
seerctarv of state, who are ti boily t‘ot‘pt>rate, 
*'The Inspectors of the Millbuiik iVison. The 
in.spcctui'H make regulations for tiie govermneut 
f hereof, s«ihje<‘t to tlie appivdmtion of jl»e serre- 
tarv of state, and yearly nmorts to hitn, to h« 
laid heforo parlijinient. Tluj secretary also 
api)ointH a governor, eh«})Iain, tnedieal tdlbyr, 
niutnai, (5 *uul 6 Viet, c* ilH ; 6 uad 7 V^iet* 
0 . 26; n and 12 Viet. e. 104; 13 ami 14 Viet.e. 
39; 23 ami 24 Viet. c. f»0j and 32 ami 33 Viet, 
c. Q6 .) — WhnrUm, 

MILLEATE, or MILL-LE A 
trench to convey wtiter to or from a mill. Htat, 
7 Jac. 1. c. 19. 

MILLED MONBY.-Ctdncd money* 
Leach 0. 0 708. 

MILL-HOLMS.— -TjOW rnemlow* imd ntfiw 
fields in the vicinity of rnillH, or Wttt«ry ftkcii 
abiiut mill-ilams.— Awwf. 
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Mills, (what passes by a erant of). Shep. 
Touch. 89. ^ 6 ; Jr' 

(in a mortgage). 124 Mass. 71. 

Mills ^vtth the appurtenances, (in a 
conveyance). 4 Eawle (Pa.) 342. 

MINA. — A measure of corn or grain. — 
Cowell; SpeL Gloss. 

MINAGrE. — A toll or duty paid for selling 
corn by the mina. — Cowell. 

MINAEB. — To dig mines. — CoweU. 

MINATOR. — In old records, a miner. 

MINATOR OAEiTJO-®. — ^A ploughman. 

— Cowell. 

Minattir innocentibus, qul paroit 
nooentibus (4 Co. 45) : Pie threatens the in- 
nocent who spares the guilty. 

Mine, (when apphed to coal means a worked 
vein). 85 Pa. St. 344. 

(ct’stwi que use for life cannot open). 

2 P. Wms. 242. 

(in a statute). 2 East 167. 

MINERALS— MINES.— 

g 1. In the most general sense of the 
term, minerals are those parts of the- 
earth whi<di arc capable of being got from 
iindornoath the surface for the purpose of 
profit. The term, therefore, includes coal, 
metal ores of all kind, clay, stone, slate, 
and coprolites. (*‘ Surface*' means that 
part of the land which is capable of being 
used for agricultural purposes. Midland 
Kail. Co. -y- Checkloy, L. R. 4 Eq. 19; Heat 
V. (irill, 7 Oh. 009; Att.-Gon. v. Tomline, 5 
Oh. I). 702.) A mine is a work for the ex- 
cavation of minerals, by means of pits, 
shaftH, Itwelft, tunnels, &o., as opposed to 
a quarry, where the whole excavation is 
open. While unsoverod, minerals form 
part of the land, and a« such, are real 
estate. Wlu‘n severed, they become per- 
sonal chattels. Bain. M. and M. 1. 

S 2. Boyal mines are mines of gold or 
silver, ami, in England, belong to the sov- 
ereign, in whosesoever land they may b© 
found. (I BI. Com, 295.) As to mines of 
lea<l, <feo., containing also gold or silver, 
nm Btats. 4 W. <fc M. st. 1, o. 80, and 6 W. & 
M. c. 6. There are no royal mines in this 
sense in America, 

I 8. In other cases, mines and minerals 
belong primA /oeto to the owner of the 
surface of the land, though they may be,, 
and frequently are, held by different per- 


sons, It follows from the nature of copy- 
hold tenure that the minerals under copy- 
hold land belong to the lord, though he 
cannot work them without the tenant’s 
consent, except by a local custom. (See 
Copyhold, g 3.) In many places, customs 
or prescriptions exist, by virtue of which 
persons are entitled to work mines in 
land, the freehold of which is vested in 
another person. Such is the rule in Cali- 
fornia. 5 Cal, 36, 97, 308 ; 6 Id. 148 ; Bain. 
M. & M. 543 et seq. See Gale; Stanneries ; 
Tin-bounding. 

g 4. Oonj3.nnation of Sales Act, 1862. 
— ^In consequence of an English judicial deci- 
sion (Buckley v. Howell, 29 Beav. 546,) that the 
ordinary power of sale contained in settlements 
does not authorize the trustees to sell the settled 
lands without the minerals, or the minerals 
without the lands, the Confirmation of Bales 
Act, 1862, (Stat. 25 and 26 Viet. c. 168,) was 
passed to confirm all such sales theretofore 
made, and to authorize such sales to be made in 
future, with the sanction of the Chancery Divi- 
sion. Wms. Beal Prop. 311. 

§ 5. As to the rights of adjoining owners 
in respect of minerals, see Barrier ; Bound- 
aries, 24; Bounds; Easement, 2 1; Sup- 
port. 

2 6. By modern statutes, numerous obligations 
have been imposed on mine owners for the pro- 
tection of the public, and of persons employe<l 
in mines. The principal acts now in force in 
Great Britain, are the Coal Mines Begulation 
Act, 1872, and the Metalliferous Mines 'Begula- 
tion Acts, 1872 and 1875. (See Fence, 2 4.) 
The right to work minerals under railways, 
canals, water-works and highways, is restricted 
by the acts relating to those matters. 

Mineral, (oil is). 3 Pittsb. (Pa.) 201, 204, 

Mineral, or magnesia of any kind, (in a 
deed). 6 Watts (Pa.) 34. 

Mineral products, (in revenue law). 3 
Pittsb, (Pa.) 201. 

Minerals, (in a deed). 2 Stockt (N. J.) 
128; L, B. 1 Ch. 303. 

(in statute, when not confined to 

metiils). WUberf. Btat. Lf. 126. 

MINEBATOR.— In old records, a miner. 

Mines, (when subject to dower), 1 Taunt. 

402. 

(in a deed). 2 Stockt. (N. J.) 128 ; 1 

Chit. Gen. Pr, 184. 

(in a lease). 2 Mod. 193. 

Mines and minerals, (in reservation in a 
conveyance). L. B. 7 Ch. 699. 

(in a statute), L, B. 4 Eq. 19. 

Mines and mining claims, (in constitution 
of Nevada). 6 Sawy. (U. S.) 676, 

Mines, clay* (what constitute). 3 Barn. & 

Ad. 424, 426. 

MineSi ooad, (in a statute). 2 Bam. St , Ad. 
65, 78, 
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MINISTRY, 


i^nuima posna corporalis est major 
ouaiibet peciiniaria (2 Inst. 220): The 
snuiilest bodily punishment is greater than any 
pecuniary one. 

Minime mutanda sunt quse certam 
habent interpretationem (Co. Litt. 3G5) : 
Things which have a certain interpretation ai*e 
to be altered as little as possible. 

MIlsriMBNT.— /See Muniments. 

Minimum est niMlo proximum : The 
smallest is next to nothing. 

MINING- COMPANIES.— This des- 
ignation was formerly applied in England 
to the associations formed in London in 
1825 for working mines in Mexico and 
South America; bat at present it com- 
prises, both in England and America, all 
mining projects carried on by joint-stock 
associations or corporations. 

MINISTER.— (1) An agent; one who 
acts not by any inherent authority, but 
under another. (2) In politics, one to 
whom a sovereign intrusts the administra- 
tion of government. In Great Britain, 
the word ministry is used as a collective 
noun for the heads of departments in the 
stale. (8) In religion, a pastor of a church, 
chapel, or meeting-house, <fco. (4) As to 
the use of the word in international law, 
see Ambassadors, 

Minister, (in a statute). 1 Mass. 82 ; 5 T(L 
624: 6 Id. 401 ; 7 fd. GO, 230; 2 I>ick. (Muss.) 
403; S Ad. &E.1B1, 182. 

(holds parsonage lands in right of his 

parish). 2 Muss. 600. 

(does not hold office at the will of the 

parisii). 3 Mass. 100, 170. 

Minister of the gospex, (who is). 1 
Greeni. (Me.) 102, 

Minister, other public, (in a statute). 1 
Taunt. lOG. 

Minister, public, (in a statute). 1 Baldw. 
(IT. S.) 234. 

Minister, stated and ordained, (who is). 
1 Pick. (Mass.) 235. 

MINISTERIAL is opposed to jiulicinl 
or discretionary. Thus, a ministerial 
office or duty is one which merely in- 
volves the following of instructions; in 
other words, ono which can be performoii 
without the exercise of morn than onli- 
nkry skill, prudence, or discretion, e* the 
payment or receipt of money, theoxotm- 
tion of a deed, or tho like (eee Lew, Trusts 
18) ; while a jinlicial or discrotionnry olfico i 
or duty involves the exercise of judgment! 


or discretion ((/ v.) (As to the ministerial 
ofiSce of a coroner, see Coroner, 2 1.) The 
phrase is often used in speaking of a dele- 
gation of authority ; the general rule being 
that an executor, trustee, agent, can 
delegate his authority so far as to empower 
another person to do a merely ministonal 
act for him, but not to empower anolhor 
person to exercise a discretion vested in 
him (the executor, trustee, agent, <&.(!.) 
Thus, an executor cannot (it is eonceivod) 
authorixe another person to <lispoH(j of his 
testator^s estate, or compronnsi' claims by 
creditors; but if he has entered into an 
agreement for the sale of tlic prop(U*ty, or 
for the compromisG of a chiiin, h(‘- may 
appoint another person to carry out. tin' 
agreement by receiving or paying tlm 
inoiioy. J6. See Agency. 

Ministerial, (dofined). 1 Am. J. da.'h 

Ministerial act, (defined). 61 iml. 37G; 
18 Am. Dec. 23G n. 

(what is). 23 Wend. (N. Y.) 32-I ; 1 

Wash. (Vti.) 305, 30G; 40 Wi«. 175; 7 Wivccl. 
Am. C. L. 144 n. 

(what is net). 2 Mnnr. (Va.) '102. 

MinihteriaXj OFFICER, (ileiiueii). 2 Wheel. 
Or, Cus, 550. 

— (who is). 40 Ala. 311; t Dana 

(Ky.) 447; 3 Sorg. K. (^Fa.) 20, 33; 1 Wits, 
' 283; 1 bl. Cum. 351. 

(tcjiHirc of). 5 Serg. U. (Pa.) 451 ; 

7 Wheel. Am. 0. L. 144. 

MINISTERIAL POWEItS, tn 
English eunvevaiHMng law, IhcM- {mwerM, ns tho 
name indh^akiH, are given fur the good, nul of 
the donoo hhuself exeIttNively, or of tli<* drmeo 
himself neeehsarily at all, hiit, hir (he good of 
several persons, incJutling or nu( im-lmling ihe 
donee also. They are so ealh*d lu’eaUM* ihu 
donee of them is is a mtniKfrr or wM'vaiii in his 
excrci.se of them. As to the ministenui powers 
of a tenant for life, .sr(} Bnnni, 

MINISTERIAL TRUSTS. .SVr 

Trust. 

MINISTRANT. — The parly eroas estitmin- 
ing a witnesH under the old avnleia of Ihu 
ccdeHlaatieal courts. 

MINISTBI REGIB. MlniKfei's vf i\w 
king; applied to tlm judges of ihe mdm, and to 
all tliuse who hold miidHterlul ollieeij ht the 
goveruiuent. 2 lust, 2U8, 

MINISTBY.-^^Omco; Hitrvica, Thme 
imunborH of the govorninimt who arn hi 
the cabinet. See MmisTiCH. 

MiNrHTHY, TUMf (lo % grttot to), a Pick. 
(Mae«.) 168, 
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MINUTES. 


MINOR, — (1) An infant; a person who 
has not yet arrived at majority {q. v,) (2) 

Of less importance; lower. See Child; 
Guardian; Infant. 

Minor, (nature and extent of the paternal 
power). 1 Mas. (U. S.) 71. 

(enlistment of, without consent of 

parent). 9 Johns. (N. Y.) 239. 

(when may make contract to serve in 

navy). 4 Binn. (Pa.) 487. 

(in a statute). 10 Tex. App. 412; 11 

Mass. 63, 67. 

Minor ante tempus agere non potest 
in casu proprietatis nec etiam con- 
venire ; differetur usque setatem ; sed 
non oadit breve (2 Inst. 291): A minor 
before majority cannot act in a case of property, 
nor even agree; it should be deferred until 
majority ; but the writ does not fail. 

Minor jurare non potest (Co. Litt. 

172 b): A minor cannot swear. Obsolete. 

Minor 17 annis, non admittitur fore 
exeoutorem (6 Co. 68) : A minor under 
seventeen years of age is not admitted to be an 
executor. 

Minor minorem oustodire non 
debet ; alios enim prsesumitur male 
rogere qui seipsum regere nescit (Co. 
Litt, 88) : A minor cannot be guardian to a 
minor, for he is prcHiimcd to direct others badly 
who knows not how to direct himself. 

Minor non tenetur respondere dur- 
ante minor! estate ; nisi in causa 
dotis, propter favorem (3 Bulst. 143) : A 
minor is not bound to reply dining his minority, 
exe,cl)t as a matter of favor in a cause of dower. 

Minor, qui infra setatem 12 annorum 
fuerit, ultagari non potest, nec extra 
legom poni, quia ante talem eetatem, 
non ost sub logo aliqua, neo in de- 
cenna (Co. Lilt. 128) : A minor who is under 
t,wolvo yours oi’ age <'auiu)t bo outlawed, nor 
pliuHid without the law, becauHO before HU(*h age 
he is not umler any law, nor in a decennary. 

MINORA RBaALIA.-The lesser pre- 
rogatives of the crown, relating to the revenue. 

MINOEITT.— (1) Tho state of being 
uiulur ago, i, e. twtmty-ono years. (6 V<j 
FullAok; Guardian; Infant.) (2) The 
sniallor nnmbor, Tho term is opposed to 
** majority^’ {q, t.) in both senses. 

MINT.- 

J L Tho place where money is coined. 
See Coin ; Maotke of the Mint. 

5 2* A place of privilege in Southwark, near 
the queems prison, wham iiersons formerly shel- 
tered themselves tmm justice under the pi’etoxt 
that it was m ancient palaoe of the orown» The 


privilege is now abolished, and the Stats. 8 and 
9 Will. III. c. 27 ; 9 Geo. I. c. 28; 11 M 22, 
and 1 Geo. IV. c. 116, enact that persons oppos- 
ing the execution of any process in sucli pre- 
tended^ privileged places within the bills of 
mortality, or abusing any officer in his endeavoi 
to execute his duty therein, so that lie receives 
bodily hurt; and all peisons aiding and abetting 
such opposition shall be felons, and shall bo 
punished accordingly, 

MINT- MARK. — The masters and worker£ 
of the English mint, in the indentures made with 
them, agree “ to make a privy mark in the 
money they make, of gold and silver, so that 
they may know which moneys were of their own 
making;” after every trial ot the pix, having 
proved their moneys to be lawful they are enti- 
tled to their quietus under the great seal, and 
to be discharged from all suits or actions. 

MINT-MASTER. — One who manages the 
noinage. See Master of the Mint. 

MINTAGE. — That which is coined or 
stamped. 

MINUTE. — (1) A measure of time 
equal to sixty seconds, or the sixtieth part 
of a degree or hour. (2) A memorandum. 
(3) Small. 

MINUTE TITHES.— Small tithes, such as 
iLsually belong to a vicar, as of w'ool, lambs, pigs, 
butter, cheese, lierbs, seeds, eggs, honey, wax, <So. 

MINUTES.— 

g 1. Notes or records of a transaction. 
Thus, the record of the proceedings at 
meeting of directors or shareholders of a 
company is called the “minutes.” 

8 2. Agreed minutes of order, <fcc. — 
When the parties to an action, petition, or other 
proceeding in the English Chancery Division, 
are ngreeil as to the order or judgment which 
should be made on an application to the court, 
they usually (especially if tho matter is com- 
plicated) draw up beforehand minutes of the 
order or judgment (formerly calleil “minutes of 
decree”)’, containing in outline all the provisions 
which are thought necessary. The minutes are 
afterwards put into the form of an order by the 
registrar. See Pass ; Settle. 

8 3. Beg“istrar's minutes.— Formerly, in 
Chancery buiIh, when an order or decree liad 
been made, the registrar did not draw it up in 
full in tho first instance, but fiamed an outline 
giving the substance of the order, copies of 
which wore delivered to the parties, to be settled 
by them in his presence, if necessary. I'or some 
time past tho practice has been to draw up the 
orticr or decree complete in the fimt instance, 
and copies of the draft are delivered to the 
parties. In practice these copies are still called 
“ minutes and when any dispute arises on tlie 
form of the order wliich has to be referred to 
tlie oourfc, the cause is put into tho paper “to be 
spoken to on the minutes.” Hunt. Suit 86, See 
Enter; I^ass; Settle. 
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MIRROB D3SS JUSTICES.— This sin- 
gular work has raised miirh doubt and diflerence 
of opinion concerning its antiquity. Some have 
pronounced it older than the Conquest, others 
have ascribed it to the time of Edward^ II. 
Both these opinions may be partly right. 
There may peihaps liave been a work by tlds 
name as early as the fii’st date supposed j but ^ 
whoever judges irom the internal evidence of | 
this book will be satisfied that great part of it is ; 
of a period much later, and certainly written | 
after Fleta and Britton ; for it states many points : 
of law, as it were, in a stage of progression some- 
what receding from those writers, and^ approach- 
ing nearer to tliose of later limes. It is probable , 
that Andrew Horne, whose name it beat's, might 
take up an ancient book of that name, and work ; 
it into the volume we now see, in the reign of ; 
Mward II., or at the end of the former reign; 
and if sn, we sliould expect that whatever it pro- 

? ounds was actually law in the reign of Edward 
I. This book treats of all branches of the law, 
whether civil or criminal. Besides this, it gives 
a cursory retrospect of some changes ordained 
by former kings ; enumerates a list of abuses, as 
the author terms them, of the common law, pro- ^ 
posing, at the same time, whal he consider to 
be desirtible corrections. He docs the same with 
Magna Charta, the Statutes of Merton and Marl- 
bridge, and some principal acts in tlie reign of 
l^dward I. This book should bo read witli great 
caulion and some previous knowledge of the law 
as it stood about the same period, for the author 
fortainly writes witli very littlo precision. This, 
with his assertions about Alfred, and the cx- 
tnivagant punishments indicted by tliat king on 
idsju(lgcs, liave brought his treatise under some 
fiuspioions. When read with these hints, IVm 
Mirror of JuafierH is certjdiily a carious, inlercBt- 
ing, .and, ‘m some degree, an authentic tract 
xipou the old law; though (sonsidering the an- 
achronisms in legal kiu)Wledge (if they may be so 
called) witli which it abounds, that the nnll- 
qjaled law is proniiscaously blended with that 
of the lime in which it was revised, and lliat the 
(lute of sue] I revision is very unccu’laiu, it into 
he wondered that some great writers have relied 
so iniu'h U})on this author, as to pronounce upon 
the a!)ti(iuity of many articles of our law merely 
on Ills autlioritv. (2 Beeves Hist. JOng. Law 
c. xii. 


MISAPPROPRIATION . — Tills is not 
a technical term of law, but it is some- 
times applied to the misdemeanor which 
is committed by a banker, factor, agent, 
trustee, <fec., who fraudulently deals with 
money, goods, securities, Ac., entriiated to 
him, or by a director or public officer of a 
corporation osc company who fraudulently 
misapplies any of its property. Steph. Cr. 
Dig. 257 €t seq. See Fraud, | IS; Publio 
Officer. 


Misappropriation, (of commercial paper). 
13 Vr. (N. J.) 179. 

Misbehavior, (in a statute). 37 llow. 
(N. y.) Pr. 20; 10 Wend. (K. Y.) 589. 

(in answer to a bill for divorce). 2 


Atk. 337. 

Misbehavior in office, (what is), 
& M. (Va.) 522. 


4 Hen. 


MISOARRIAQB.— 

1 1. In criminal law. — A woman who, 
being with child, unhuvfully iidiTnnist(U'rt 
to herself any drug, or uses any oIIht 
means to procure her own niiscurriagi', m 
guilty of felony, as is fdm) any p(n'son wlio 
administers any drug or umch <u^y other 
moans to procure the miscarriiigo of a 
woman, whether she bo with child or not, 
4 Biopb. Com. 83, 

^ 2, In statute of frauds.— The origi- 
nal statute (2i) Oar. JI, c. 3, 4,) provitl»‘rt 

that ^*no ac.ti(m shall ho brought to charge 
the dchmdaut upon any wp(*cia] promise 
to answer for tlu^ d(‘ht, dcfaidt, or 
rhiffr of another person, tinhtss the ugrt*n- 
etc.., ^'sliall h<» in writing/' ctt*,. 
The word “ nnscarrhig(»,’’ in this <‘na<‘tr 
meat, moans such it wrtMigful jict as the 
wrongdoer would he nfspousihlo for, at 
law, in a civil action. 


MIS.-^An inscpnrable particle used in 
com position, to nuirk an ill sonso or 
depravation of the meaning, a« nnscom- 
j)utation or inisaccounting, i, e> false 
reckoning. Several t)r the words follow- 
ing arc illustmtions of the force of this 
.luonosyllahle.— Tbdd Diet 

MIS A*— In old records, a conipjvct ; a firm 
■peace. 

MISADVENTtTBB, HOMIOIDB 

BY.^See Homicide, i 8. 

MIBALLBQHl.— To cite falsely as a 
proof or argument. 


Miscuruiaok, (diKtitigaiHlmd fmia 'Mcht ** 
ami ^hlefault'h* 2 Ilnm. Aid, fd!l, Bin, 

(in iin indictincjul). 83 Mis 4K, iUb 

MISCHIEF.— This mm\ jh offiMi used 
an signifying the evil <yr danger which a 
statute is meant to cure or avoid. 

Mi.scjiincvouHUY, (in an imlitliueiit), 2 
Hawks (N, U.j 400. 

MISOOaNIZANT* ~ Ignorant of? 
unacq^uainted witli, 

MificoNnuoT» (wlait i«). 1 Dsn. (N. Y.) 

(in ft statute)* 87 Hew* (if* Y.) Fr 

20; 78 N* y. 248* 
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Misconduct in ofi'iob, (in a statute). 60 
Me. 58. 

MISOONTINUANOB. — Cessation; in- 
termission ; an improper continuance. 

^ MISCREANT, — An apostate; an unbe- 
liever ; one who totally renounced Christianity. 
4 Bl. Com. 44. 

MISDEMEANOR.— 

2 1. Any crime or indictable offeree not 
amounting to felony, such as perjury, bat- 
tery, libel, conspiracy and public nuisances. 

2 2. At common law, misdemeanors are 
generally punishable by fine and imprison- 
ment without bard labor. (Russ. Cr. & M. 
187, 197; Steph. Cr. Dig. 14.) In many 
cases special punishments have been 
attached to misdemeanors by statute. 

2 3. High misdemeanor. — Under the 
Stat. 5 and 6 Viet. c. 51, whoever shoots or 
strikes at the queen, or does certain other acts 
with intent to alarm her*, is guilty of a high 
misdemeanor, and is liable to be sentenced to 
seven years' penal servitude, or three years’ im- 
prisonment, with oi* without whipping. 

MrsDEMFANOft, (defined). 47 Cal. 477; 1 
Chit. Gen. Pr. 14. 

(what is). 9 Wend. (N. Y.) 212, 222 ; 

12 [(I 314; 2 Phil. (Pa,) 337. 

(when act in furtlierance of, is subject 

of indictment). 2 Jlill (N. Y.) 558. 

(in a statute). 12 Wend. (N. Y.) 346; 

16 Id. 6G1 ; 21 Wis. 084; 4 Burr. 2540. 

MISDESCRIPTION.— 

2 1. In certain cases, when a contract 
contains a material misdescription, L e. 
when tho description of the subject-matter 
of tho contract is incorrect or misleading 
in a material and substantial point, the 
contract is voidable at the option of the 
party misled, independently of fraud, con- 
cealment, or misrepresoutatiou (g, t;.) 
Thus, in a contract of tire insurance, if 
the building is so tlescribetl by the assured 
as to make the risk appear less than it 
really is, the insurer is entitled to avoid 
the contract. {In re Universal, &o., Co., L. 
K, 19 E(i. 485; Lachlan v. Reynolds, Kay 
52.) Bo, in a sale of land, a misdescrip- 
tum material ly affecting the value, title, or 
character of the property sold, will make 
the contract voidable at the purchaser’s 
option, (Flight v. Booth, 1 Bing. N. 0. 
S70; Poll. Gout. 454) The test of materi- 
ality seems to be whether, if the subject- 
matter had been correctly described, the 


party misled would have entered into the 
contract. Ib, 

2 2. A wrong description does noi feci 
the validity of the transaction if there is 
no mistake as to the identity of the person 
or thing intended to be described, as wdiere 
a person is called by a wrong name, accord- 
ing to the maxim falsa demomtraiio non 
nocet 

MISDIRECTION. — An error in law 
made by a judge in charging a jury. This, 
if prejudicial to the losing party, is gener- 
ally, and in criminal cases always, suffi- 
cient ground for a new trial. See New 
TKIAL; Non -DIRECTION'. 

MISE. — (1) In the obsolete writ of right 
{q. ^>.), “ mibe ” was the same thing as the issue 
in an ordinary action, and was so called because 
the tenant pai himself upon the grand assize, 
i. e. chose it as the mode of trial. (Co. Litt. 
294b; Britt. 266b). (2) Disbursement; costs; 
(3) A tax or tollage, <&c. 

MISB-MONEY. — Money paid by way of 
contract or composition to purchase any liberty, 
&c. — Blount 

MISBLLI. — Leprous persons. — Cowell. 

Misera est servitus, ubi jus est 
vagum aut inoertum (4 Inst. 245) : It is 
a wretched state of slavery which subsists where 
the law is vague or uncei*tain. 

MISBRABILB DEPOSITUM.— In the 
civil law, an involuntary deposit under pressing 
necessity. 

MISERERE, — ^Have mercy. The name 
and Unit word of one of the penitential psalms, 
being that which was commonly used to be 
given by the ordinary to such condemned male- 
factors as were allowed the benefit of clergy: 
whence it is also called the psalm of mercy. — 
Wharton. 

MISBRIOORDIA.— (1) An arbitrary 
amercement or punishment imposed on any 
person for an offense. It is thus called, accord- 
ing to Fitzherbert, because it ought to be 
small and less than that required by Magna 
Oharta.— Imt. (2) A discharge of 

all manner of amercements, which a person 
might incur in the forest. Bee Cassias Pro 
Fine. 

MISBRIOORDIA COMMUNIS.— A 
fine set on a whole county or hundred. 

Miserioordia domini regis est, qua 
quis per juramentum legalium hoiai- 
num de vioineto eatenus ameroiandus 
est, ne aliquid de suo laonoratoili oon- 
: tenemento amittat (Co. Litt.) : The mercy 
i of our lord the king is that by which every one 
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is to be amerced by a jury of good men from his 
immediate neighborhood, lest he should lose any 
part of liis own honorable tenement. 

MISBVBimiB.—To fail or succeed ill. 

MISPBASANCB — MISFB ASOR. 

— Nobman-Fbench: mis, wrongly, and/ere’, to do, 

g 1. Miisfea^ance is either the doing of a 
■wrongful act or the improper performance 
of a lawful act ; as where a person is 
guilty of negligence in performing a con- 
tract, Misfeasor is a person who does a 
misfeasance. 

i 2. In the old books, misfeasance was 
used especiiilly to signify trespasses and 
other offenses in parks, forests, &c. {See 
Stat 1 Westm. c. 19; 2 Inst. 198,) At the 
present day it is chiefly used to signify 
negligence. (Underh. Torts 27 ; 8 Steph. 
Com. 363.) As to misfeasance by an officer 
of a company under ^ 165 of the English 
Companies Act, 1862, see McKay ^s Case, 2 
Ch. i> 1; Coventry and Dixon’s Case, 14 
Ch. D. 660. See Malfeasance; Nonfeas- 
ance; Toet. 

Misfeasance, (defined). 1 Stew. (N. J.) 
676. 

(wliat is). 33 Conn. 109, 

(in a statute), 104 Mass, 876, 

MISJOINDER.-^ 

§ 1. Of parties. — This is where persons 
are wrongly joined as plaintiffs or defend- 
ants in an action : in other words, where 
persons are made parties who ought not to 
be. The rule in England, before the Judi- 
cature Acts, was that in an action of 
contract a misjoinder of plaintifis led only 
to increased costs, while a misjoinder of 
defendants was fatal ; and that in an action 
of tort a misjoinder of plaintifis or defend- 
ants led only to increased costs. (Die, 
Part. 602 et srq.) Ko action can now be 
defeated by a misjoinder. Rules of Court, 
xvi. 13. See Joinder. 

g 2. Of oaueee of action.-- The com - 1 
billing in one bill, declaratitm, coiniilaint j 
or petition of distinct denuuHlH, which, of 
right, ought to bo the subjects of separate 
actions or suits. See Joinder, 

MlSKBNHlNCSf*,— A wrongful citation, or 
stunnioning to court.— Dtt A/ia. JnsL 

Eng. 

MISLEADING, -Calculated to de- 
ceive, or guide in to- error. Instructions to I 


the jury, which are so framed as to be nns- 
leading, are often good cause for reversal 
I and new trial. 

I MISNOMER.— A wrong name. In 
I real and mixed actions at common law a 
I misnomer was a ground of abatement, hub 
not in any personal action; hut in all 
cases in which a misnomer would, but for 
the following act, have been pleadable in 
: abatement, the defendant was at liberty to 
cause the declaration to be amcndeil at 
the plaintiff's cost by inserting the right 
name. The remedy is now by amend- 
ment. 

mispleading. — Pleading incor- 
rectly, or omitting anything in a plesuHng, 
which is essential to the mainteinuu^c or 
defense of an action; as in the ense of a 
plaintiff not merely stating his title in a 
defective manner, but setting forth a title 
which is essentially dofoctivo in itnidf. 
Also, in Chancery suits, it is a jnisphuuUng 
in certain cases if the defondant docs not 
allege the absence of notioe, 

Mispleading, (defined). 22 Wond, (IST. Y.) 
369, 375. 

MISPRISION. — Om> Fincmui: v)mt 

WTOWi?Iy, EiTnl prcvdcf^ to takt?; to <’oiniult au 6ri'or» 
Lilt. Miprendro/ Shaky. Ueii. IV. (Lst part) I, 

§1. Misprision, ‘Mn its larger MonHe, is 
used to siguify every taHiHbh'rablo inisdn- 
meanor which has not a certain nnino 
given to it by the law; a.nd it, is HJihl tliat 
a miapriHion is contained in (»v(iry inaiHtm 
or felony whatHOOvtu*, an<l tiiat out? wlm is 
guilty of felony or tmuson may he jnm- 
cooded against for a misprision only.** 

(1 Ruhb. Or. ife M. IW; Staunh l\ 0. & 
Ih*. 37.) The Uirrn is, liowovor, rar<dy if 
over Urtftd in this mmso, it btdng n<»w prac- 
tically confined to tlu» two phrascK, mis- 
prinion of treaHon and minpriHion tvf felony. 

J 2. Of treason.— Misprirtion of tiviiHon 
is where a pm'son who knows that Homo 
other porwou huH conunitOMi high IriavmHi 
does nob within a r<mHonahlo timi* give in- 
formation thereof to a jinlgo of or 

juHtico of the ihmeo. Tim pmnHhment in 
inipri«onmont for lifoaoul furfintnre! of the 
offend er’H goodH, Ac. Bteph. Clr, Dig. 

1 3. Of felony.-— MiHpriHion ot felony li 
where a person who know* that some 
other person hm committed felony eon* 
coals or procures the coneealment thereof* 
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In ordinary cases the offense is a misde- 
meanor; if the offender is a sheriff or 
coroner, or the baihff of either officer, a 
special punishment is inflicted. Steph. 
Cr. Dig. 93 ; Stat. 3 Edw. I. c. 9. 

Misprision, (what is), 1 Hawk. P. C. ch. 20. 

Misprision or* treason, (defined). 1 Hale 
P. C. 371. 

MISRECITAL. — A wrong recital. If 
it is in the beginning of a deed, and does 
not go to the end, it will not hurt, but if it 
goes to the end of a sentence, so that the 
deed is limited by it, it is vicious. Cart. 
149. 

MISREPRE SENTATION.— 

g 1. Misrepresentation is where one of 
the parties to an intended contract con- 
veys to the other a falsa impression as to 
some matter relating to the contract, 
whether by an express statement (active) 
or by silence (passive). 

g 2. False, or fraudulent. — False or 
fraudulent nnsi’eprosentation is a repre- 
aontiition contrary to the fact, made by a 
person with a knowledge of its falsehood, 
and being the eauso of the other party's 
entering into the contract. Attwood v. 
Small, (J 01. & F. 232. Sf^e Donus daxNS 
Locum Oonthaotui; Fraud. 

^ 3. Negligent misrepresentation is a 
false repr(‘sentation made by a person who 
lias no roasonablo grounds for believing it 
to bo true, thongh ho <loes not know that 
it is untrue, (»r even believes it to be true. 
BooHe River Silver Mining Co. v. Smith, 
L. R. 4 11. L. 79. 

g 4. Innocent misrepresentation is 
where the p<n’Hou making the ropresenta- 
tion had roasonablo grounds for believing 
it to bo truo. Kotuiody l*aaama, <fec., 
Co., L. H. 2 Q. B. 580. 

g 5. Consequences of.— When a per- 
Hon has boon induced to enter into a 
0 (}ntrai‘.t by fraudulent or negligent mis- 
repros(sntation, ho may in general either 
(t) affirm tbo contract and insist on the 
niisroproHontation being made good, if 
tluit is possible, so 'as to bo put in the 
same position m if it had been originally 
true, or (2) rescind the contract (aee Bk- 
BCissiON), or (3) bring an action for dam- 
ages (roll. Oont. 482), or (4) rely upon 
the misreprosentation as a defense to an 


action on the contract. Hirschfeld v. L. 
B. <fe S. a Rail. Co., 2 Q. B. D. 1. 

I 6. An innocent misrepresentation has 
no effect on the contract unless it produces 
mistake excluding the true consent, (Ken- 
nedy V. Panama, <&c., Co,, supra; Manson v. 
Thacker, 7 Ch. D. 620,) (error in substantia, 
as to which, see Mistake, g 10) ; or unless 
it amounts to a warranty or condition, or 
unless the contract is one in which good 
laith is especially required, such as con- 
tracts of insurance and family settlements. 
Fane v. Fane, L. R. 20 Eq. 60S ; Poll. Cont. 
(2 edit.) 462. 

Misrepresentation, (defined). Baldw. (U. 
S.) 331, 337. 

(to avoid policy of insurance). 5 

Cranoh (U. S.) 100; 12 Cush. (Mass.) 416, 425; 
16 Wend. (K Y.) 488. 

Misrepresentation, actionable, (definedh 
2 Stew. (N. J.) 257, 262. 

MISS A. — The mass. 

MISS^ PRESBYTER.— A priest in 
orders. — Blount 

MISSAL. — The mass-book. 

MISSING SHIP.-A ship which has 
been at sea and unheard from for so long 
a time as to give rise to the presumption 
that she has perished with all on board. — 
Bouvier. 

Mtsstssxppi currency, (in a note). 2 La, 
Ann. 404. 

MISSIVES.— In the Scotch law, writings 
passed between parties as evidence of a traiie- 
action. — Bdl Diet 

MISSTAIOUS.— In old records, a mes- 
senger. 

Misstatement, (in conditions of sale ot 
land). 1 Campb. 340 ; 1 Meriv. 26. 

MISSURA. — The ceremonies used in the 
Boniisli Church to recommend and dismiss a 
dying person. 

MISTAKE.- 

? 1. Althougb mistake and ignorance 
are, strictly speaking, not identical, the 
one being positive and the other negative, 
they are commonly used as convertible 
terms in law, their effects being idonticab 
(8 8av, Syst. S26; Ahr. Jnr. Encycl. 618. 
See, however^ Lord Chelmsford’s remarks 
in Beauchamp v. Winn, L. R 6 H. L, 230.) 
Mistake then may be defined as a mis- 
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apprehension as to the existence of a 
thing, arising either from ignorance in the 
strict sense, i, e. absence of knowledge on 
the subject, or from mistake in the strict 
sense, i, e. a false belief on the point. 

g 2. Mistake per se, — Where, how- 
ever, mistake produces a legal effect, not 
of itself, but because it coincides with 
some other fact, the effect is not attributed 
to the mistake, but to the whole trans- 
action. Thus, mistake is essential to the 
idea of fraud, because no one can be 
defrauded unless he is misled, and to 
many cases where negligence or bonafides 
is of importance ; but no one would treat 
these subjects as instances of mistake. 
In practice, therefore, the term “mistake” 
is limited to cases where the effect pro- 
duced is attributed to it alone. Bav. 340. 

Mistake is either of law or of flxct. 

? 3. Mistake of law.— Mistake of law 
{error or ignorantia juris) is a mistake as 
to a general rule of law: as wdiere a 
testator thinks that to disinherit his heir 
it is necessary to give him a nominal 
bequest, or wdiere a person docs not know 
that a contract not to bo performed within 
a year must be in writing. Tiie general 
rule is that such a mistake does not affect 
the transaction, whether in civil or in 
criminal law. (Snell Eq. 345; 4 Bl. Com. 
26; Poll. Cont 868; for exceptions, see I(L 
301.) Thus, in the first of the above 
cases the executor could not refuse to pay 
the bequest, and, in the second, tho con- 
tract would be void for want of the for- 
mality of writing. 

g 4. Mistake of fact,-— Mistake of fact 
{error or ignorantia facti) is either m to the 
existence of a fact or as to the existence 
of a rigbtdopending on questions of mixed 
law and fact. (3 Bav. 327, 338 ; Cooper v. 
Phibbs, L. E. 2 H. L. 149.) Thus, where 
A., believing that under a deed of grant 
he had merely a right of rabbit warren 
over certain land, entered into an agree- 
ment for an exchange of properties with 
a neighboring proprietor, who was also 
under the belief that A. was only entitled 
to the right of warren, but it was after- 
w^ards discovered that under the deed of 
grant A. was entitled to the land itself: it 
was held that the mistake was one of fact, 
and that, therefore, (under the rule stated 


mfra, g 10,) A. was entitled to have the 
agreement rescinded, although it had been 
partially carried out. (Beauchamp v. 
Winn, L. K. 6 H. L. 223. See^ also, Daniell 
V, Sinclair (6 App. Cas. 181), where the 
court remarked that “in equity the lino 
between mistakes in law and mistakes in 
fact has not been so clearly and sharply 
drawn” as at common law.) Questions 
of foreign law being questions of fact, a 
mistake as to foreign law is a mistake of 
fact. See Fact. 

Mistake of fact is of two kinds, funda- 
mental and collateral. 

1 5. Fundamental mistake. — A mis- 
take is fundamental when it provonts an 
act from producing its legal cllect, b(‘.C!{iuso 
it excludes the necessary intention. Snc.h 
a mistake may bo either unilateral or 
bilateral. 

g 6. Unilateral. — Instances of nnilai<n*al 
mistake excluding intention occur both in 
civil and criminal law. Thus, if A. signs 
a document by mistake, thinking it to be 
another document, his signature is in- 
efrectua.1, because he did not intend to sign 
it. (Foster v, Mackinnon, L. K. 4 0. 1** 
704.) So if A. takes away a thing belong- 
ing to B., believing it to bo his own, ho 
does not commit a thoft, bo(‘.nns(» the 
necessary criminal intention is ahsout. 
4 Bl. Com. 232. 

g7. Bilateral.— BilnUn-al inlstak<^ ex- 
cluding intention, ocjcurs only in civil la.w. 
Thus, if A. and B. enter inU» a tMnitrimt of 
sale for an estate call<‘d ‘I>al<% tl u*re being 
in fact twoestalOH called Dalts A. nu*aiiing 
one axid B. the other, the consent or 
mon intention necessa,ry it) tamstitute a 
contract is absent, ami lliere, tlu‘refure, ia 
no contract {error in eorpore), lia lilies Vn 
Wicholhouso, 2 Hurlst. U. 3 Hav* 
272. 

g 8. Collateral mistake*— Col la< ami 
mistake is whore the necessary intent ion 
is present, but it is indueetl or aceoin- 
panietl by a nuMtako. Tlxe mistake nxay 
be cither unilateral or mutual* 
g 9. UnilateraL— As a general mb 
unilateral mistake has no h^gat eilbct at 
ail* (Bav* 341; Pell* Cont. m For ex* 
captions to the rule, m M. 369.) Thtm, if 
A. purchases property from B* under m 
mistaken belief ae to its qualities, he oan« 
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not set aside the sale or recover damages 
fro7n B. on the ground of his mistake, 
unless there was misrepresentation or a 
guaranty on the part of B. (Poll. Cont. 
(2 edit.) 420.) The principal exception to 
the rule is that if money is paid under a 
mistake of fact it may be recovered back. 
Id. 397. As to collateral mistake in crimi- 
nal law, see Reg. -y. Prince, L. R. 2 C. C. R. 
164. 

I 10. Mutual mistake — Error in 
substantia. — Mutual mistake is where 
the parties have a common intention, but 
it is induced by a common or mutual mis- 
take. The most important ii>stance of 
this kind is where there is a common mis- 
take as to the substance of the thing [error 
in mhstant'id). Thus, if A. and B. enter 
into a contract of sale for a vessel, each 
believing it to be of gold, while it is in fact 
of brass, either may rescind the contract. 
Goinpcrtz v. Bartlett, 2 El. & B. 849; Cox 
V. Prontico, 3 Man. & Sel. 344; Kennedy 
V. Panama, <&c., Co., L. R, 2 Q. B, 580; 
3 Ha.v. 270 et ueq. For another example, 
%(e above, ? 4. 

^ 11. Mistake in expression.— Again, 
if a mi«ta.ko occurs in exi)refising tho 
t(‘nnH of an agreement, it will, as a gen- 
eral rule, bo corroctocl, either when pro* 
ccedingH arc taken to enf<)r(*e it or by 
substantive proceedings taken for tho pur- 
pose. [Sm Rkctifioation.) The most 
obvious oxamplo is that of clerical errors 
niiulo in reducing a contract to writing. 
Poll, Cont, mi 

TVIihtakk, (in a statute). 51 Me. 78 ; 4t) Wis. 

ns. 

(In a will), 8 Jur. 166; 3 Hare 265 ; 

13 \u J. N, s. 130. 

MiH'rAKu ou KmoKANCM, (in a statute). 1 
Dowl. ity, 531), 

HISTEBT.— "A trade or callmg.— i 

iSce I 

MXBTRBBS.— The proper style of the wife | 
of an esquire or a gentleman in England, 

MISTRIAL,— An erroneous trial. 

Mrsusn, ABUS® Am n,L-Tii®AT», (include acts 
imttriotm to the mind and morals), X Browne 
(l\,) 29, 

MISTJSHB,-Abuae of any liberty or 
benefit which works a forfeiture of it 

. Ummn, (what is), 5» Wend, (N, Y,) 193, 


MITIGATION — Where a defendant 
or prisoner w'hose responsibility or guilt is 
not in dispute proves facts tending to 
reduce the damages or punishment to be 
aAvarded against him, he is said to show 
facts in mitigation of damages, or of sen- 
tence, as the case may be. Thus, the 
defendant in an action of seduction may 
prove the bad character of the woman in 
mitigation of damages. Underh. Torts 
157. 

MITIOR SBNSUS. — The more favorable 
acceptation. 

Mitius imperanti melius paretur (3 
Inst. 24) : He is better obeyed who commands 
leniently. 

MITTBNDO MANUSORIPTTJM PE- 
DIS FINIS. — An aboliL'hed judicial writ ad- 
dressed to the treasurer and cliam])erlain of tlio 
Exchequer, to search for and transmit the fooK 
of a fine acknowledged before justices in eyre, 
into the Common Pleas. Meg. Grig. 14. 

MITTBR LB DROIT— MITTEB 
L* E S T A T B .—See Release. 

MITTIMUS —We send. 

§ 1. In English law.— A writ used in 
sending a record or its tenor from one court to 
another. Thus, where a nul tui record is pleaded 
in one court to tlie record of another court of 
equal or superior jurisdiction, tlie tenor of the 
record is brought into Chancery by a certiorari 
iq. v.)f and thence sent by witthnus into the 
court where the action is. (Tidd 745.) It is 
ap])rehended that since the Jiidii‘ature Acts this 
writ will not he much used in England. 

? 2. In criminal law.— A precept or 
warrant for the committal to jail of a per- 
son accused of a crime in a case where 
bail is not allowed or is not given ; a com- 
mitment. 

Mittimus, (defined). 112 Mass. 62. 

MITTRE A LARGE. — To set or put at 
liberty. 

MIXED ACTION.— Actioit, ? 15. 

Mixed actions, (what are). 48 Me. 255. 

MIXED OONTBACT.-In the civil law, 
one in wliieh ono of the parties confei'H a bene- 
fit on the other, and requires of the latter some- 
thing of less value than what ho Inui given; as 
a legacy charged with something of less value 
than the legacy itself. 

MIXED FUND,-&e Blended Fund. 

MIXBJD GOVERNMENT— A form 
of government, combining monarohyi. 
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aristocracy and democracy, like that of 
the British Empire. 

MIXED LARCENY. — Otherwise 
called “co-mpound” or complicated lar- 
ceny/' that which is combined with cir- 
cumstances of agp^ravation or violence to 
the person, or taking from a house. See 
Laeceky. 

MIXED LAWS.— Those which con- 
cern both persons and property. 

Mixed liquors, (defined). 3 Harr. (N. X) 
321. 

MIXED PERSONALTY.— Impure 
personalty. See Abatement, § 4; Char- 
ity; Personalty. 

MIXED PRESUMPTIONS. — Pre- 
sumptions of mixed law and fact, k e. 
presumptions of fact recognized by law, 
e. g, presumptions which juries are com- 
monly recommended to draw as inferences 
from the facts that are proved. 

MIXED PROPERTY.— A com- 


tnred and preserved in part by the care of man. 
See Com. Dig. *^Dismes."; ct^so, 2 Inst. (>49. 

Mixed war, (defined). 1 Hill (N. Y.) 377, 
415. 

Mixing trust funds, (by trustee). 2 MyL 
& K. 655. 

MIXTION. — Confusion of goods {q. v.) 

MIXTUM. — A breakfast, or a certain quan- 
tity of bread and wine — GowclL 

MIXTITM IMPERIUM.— hfixed nntlior- 
ity; a kind of civil power. A Icrni af)[)licd l)y 
Lord Hale to the 'power of certain Hid)or(ruiate 
civil magistrates, as distinct from jurisdiction. 
(Hale Anal. ^ 11.) — BitrnlL 

MOB.— An asscmldago of many people, 
acting in a tumultuous and riotous man- 
ner, calculated to put good citizens in fear, 
and endanger their persons and property. 

MOBILIA. — Movables {q, v,) 

Mobilia sooLuuntur porsonam f Story 
Confl. L. 378) ; Movtibles follow the jicrson. 

MOBLES. —Movable goods; funiilure. 
Obsolete. 


pound of realty and personalty. 

Mixed tboterty, (defined). 2 Steph. Com. 
214. 

(in a will). 100 Maas. 1585. 

MIXED QUESTIONS.-(l) Those 
which arise from the conflict of foreign 
and domestic laws; (2) questions arising 
on a trial involving both law and fact. See 
Fact, g 3. 

MIXED SUBJECTS OF PROP- 
ERTY.— Such as fall within the defini- 
tion of things real, but which are attended 
nevertheless with some of the legal quali- 
ties of things personal, as emblornonts, 
flxturea, and shares in public undertak- 
ings, connected W'ith land. Boaidos these, 
there are others which, though things 
I)ersonal in point of definition, are, ;u 
respect of some of their legal qualities, of 
the nature of things real; such are mi- 
nyAhferss natihrm^ charters and deeds, court ; 
rolls, and other evidences of the land, 
together with the chests in which they are 
contained, ancient family pictuVes, orna- 
ments, tombstones, .coats of armor, with 
pennons and other ensigns, and Grtpocially 
h eir looms.— W harton. 


MOOKADOES.-A kind of <;lo|]i nuuh 
in England, mentioned in Stul. 23 KHz. *!. 9. 

MODEL.— A roproHontation or copy 
! of a thing. A fao siim'fc of something in- 
vented, made on a rediujotl wcalo, in oom- 
pliancG with the patent laws. 

MODBEAMIISN INCULPATiE TU- 
TEL.®.— In the Kom.nn biw, (he r(‘gul!itinu df 
jiislifiahlo (h4euHP. The term t‘,vprease‘< tlmt 
degree of ihwa whi<*ii a ]HU\snn might hiwfully 
u.se in defease of ids pcMvai or pnqu'rty, ev<*iji 
though it .should occasion the death *of Urn 
aggrcHBor. — Calv, />Vf Uivf, 

MODERATA MISERIOOBDIA. See 

Die j\l01)EBATA, 

MODERATE OABTIOAVIT. Ifo 
inodemtely corrected. A plcn of JiiMiiti*aition in 
an actitm for asmiult and battery. Six MmaaTtut 
Manus Imihiwuit. 


MODERATOR. — A proHident or chair- 
man of a publics nuicfcing, n, g, a cltnrch 
meeting, or town nujcting in Ntnv Kng- 
land. 


Modkb of FaooEmuNa, (in act of emtgreitt*), 
1 How. ill R) mil, 30(1; 14 IVt. {II. RJ 3UL 
31(1; 1(5 fil. 303, 313; 17 M, *i<H. 

OF puudKss, (in net <»f tvmgrtmH), 9 
Pet. (U.H.) 329, 05(1; 10 Wheat (tJ. H.) I, 


MIXED TITHES.-Tithes of wool, milk, 
pigs, &G.J consistingof natural products, but nur- 


MDDIATIO.— A certain duty paid 
ev -y tkrcc of wiuo. Mtm. Ang. t. li. p. tu t. 
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MODIFICATION.- 

? 1. Of contract. — Change. Thus, 
where parties to a contract, either at the 
time of making it, by inserting a condition 
subsequent having that effect, or after its 
execution, by mutual consent, alter its pro- 
visions, this is called a ‘‘modification of 
the contract.” 

§ 2. In Scotch, lawr. — The term usually 
applied to the decree of the Teind Court, award- 
ing a suitable stipend to the minister of a parish. 
Bell Diet. 

MODIUS. — measure; usually a bushel. 

MODIUS TERIt^VEL AO-RI.— A 
quantity of ground containing in length and 
breadth one hundred feet. Mon. Ang. iii. 200. 

MODO ET FORMA. — In manner and 
form. A phrase formerly used in pleading. It 
was the nature of a traverse to deny the matter 
of fact in the adverse pleading in the manner 
and Jam in which it was alleged, and, therefore, 
to put the opposite party to prove it to be true 
in manner a7id form as well as in general effect. 
The plea of non nt faetum, and the replication 
<h injnridj wore llie only negative travei*ses not 
ploa(lod wodo etformd. These words were in no 
case Hi riot ly essential, so as to render their 
omission a cause of demurrer. — Wharton. 

MODUS. — Custom; manner; moans; way. 

Modus de non decimando non valet. 

— An agreement not to take tithes avails not. 

MODUS DBOIMANDI.— Is where there 
oxiHtH l)y custom a particular manner of tithing, 
i, r, of paying tithes, dilfercnt from the general 
rtile. This is sometimes a pecuniary compensa- 
tion, such as twopence an acre for tlie tithe of 
latul ; HometimoH it is a compensation in work 
and labor, as that the parson shall have only the 
twelfth tiock of hay, and not the tenth, in con- 
sidin’iiliou of the owner’s making it for him, or 
the like. (2 HI. Com. 29; Philliin. Ecc. L. 
ir)02; Miut. 2 and H Will Iv. c. 100, fixing the 
time ftnr (dalming a modus by prescription.) 
Modtises are within tlio Tithe Commutation Acta, 
aiui have probably Ixicn commuted in most if 
no't in all (‘tiscs. aSVTithks; Diu Non Djbci- 
MANUO ; OOMPOBITXON, ? 6, 

Modus ©t oouventio vinount legem 
(2 Co, 71i): Custom and agreement overrule 
law. This maxim forms one of the first princi- 
ples relative to the law of contracts. The 
ox<*epru)rjH to the rule here laid down are in 
cases against public policy, morality, <fec. 

MODUS HABIIilS*— A valid manner. 

Modus lesrem dat doxnationi (Co. Litt. 

19) : Custom gives law to the gift. 

MODUS LBVAHDI FIOT3S.---The 
Stat. 18 Edw. I 1 Bteph. Com. (7 edit) 580. 


MODUS TENBNDI.— The manner of 
holding, i. e. the different species of tenureb by 
which estates are held. 

MODUS TRANSFERRBNDL — The 
manner of transferring. 

MOERD A. — The secret killing of another ; 
murder. 4 Bl. Com. 194. 

MOHATRA. — In the French law, a fraud- 
ulent contract to screen usury. — Wharton. 

MOIDORB. — A gold coin of Portugal, 
value twenty-seven English shillings. 

MOIETY. — This word is used in the 
old books in the sense of “half.” “If a 
joynt estate be made of land to a husband 
and wife, and to a third person, in this 
case the husband and wife have in law in 
their right but the moity, and the third 
person shall have as much as the husband 
and wife, viz., the other moity. And the 
cause is, for that the husband and wife are 
but one person in law.” (Litt. § 291.) 
The word is, however, frequently, but in- 
accurutely, used to signify any equal part, 
such as a third, fourth, &o. 

Moiety, (defined), 6 Mod. 231. 

(in a deed). 6 Taunt. 257. 

MOLBNDIHUM, — In old records, a mill. 

MOLBNDUM.— A grist; a certain quan- 
tity of corn sent to a mill to be ground. 

Molest, (in a devise). 2 Mod. 7. 

MOLESTATION.— 

g 1. In English law.— Molesting a person 
by following him in a persistent or disorderly 
manner, or by hiding his property, or by beset- 
ting his place of work or residence, with the 
view of compelling him to do, or abstain from 
doing, an act, is forbidden by Stat. 38 and 39 
Viet. c. 86, repealing Stat, 34 and 35 Viet c. 32. 
'The term “ molestation ” was used in the latter 
act, but is omitted from the former. See Intimi- 
dation; Thadeh Unions. 

? 2. In Scotch law,— The name of an 
action for disturbance of the possession of land. 
See DISTURBANCE; 1, 3. 

Molested, (in a note). 1 Boot (Conn.) 400. 

MOLITURA, or MOLT A.— The toll or 
multure paid for grinding com at a mill.— 
Comil. 

MOLITURA LIBERA.— A free grinding 
or liberty of a mill without paying toll— i V. 
Antiq. 230. 

MOLLITBB MANUS IMPOSUIT. 

—This is the compendious^name for the de* 
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feiijse set up to an action for assault and 
battery, where the defendant alleges that 
the battery complained of was lawful, and 
that he “laid hands on the defendant 
gently/" i. e. used no more force than was 
necessary ; as where a churchwarden turns 
a mim out of church to prevent him from 
disturbing the congregation. 3 Steph , 
Com. 375. See Justification. ' 

MOIjMAN. — I n old records, a man subject 
to do service, 

MOLMITTIAN, or MOLMUTIN 
LAWS.— The laws of Dunvallo Molnnitius, 
sixteenth king of the Britons, who reigned 
above four linndred years before the birth of 
Christ. They obtained in England until the 
reign of the* Conqueror. These were the fii-st 
pnljiished laws in Britain ; and together with 
those of Queen Mercia, were translated by 
Gildab into Latin. (Usher rrimord. 126)— 
Whai'ton, 

^dOLTSTBDA — ^MTJLDTEDA. — A mill- 
: nd or pond, JPa?’. Aniiq, 135. 

MOLTA.— Molituea. 

MOLTUBA.— Molituea. 

MONA.— A name for the Isle of Anglesea 
or the Isle of Man— perhaps for both. — Wharton, 

MONACHISM.— The state of monks.— 
Mdi, Hist Eng,; Bin.gk Christ Antiq, 

MONARCHY.— GnnEK; fiOvapy^Oi;, 

A government in which the supreme 
power is vested in a single person. V^here 
a monarch is invested with absolute power, 
the monarchy is termed despotic; where 
the supremo power is virtually in tlie laws, 
though the majesty of government and 
the administration arc vested in a single 
person, it is a limited monarchy. It is 
liereditary, where' the regal power de- 
scends immediately from the possessor to 
the next heir by blood, as in England; or 
elective, as was formerly the case in 
Poland. — Wharton, 

MONASTBRItJM, — A monastery; 
A church. — Spd, Gloss, 

monastic ON, — A hook giving an ao 
count- of monasteries, colivente and religious 
h<aifees. 

MONETA,— Money {q, v.) 

Moneta eat jtiatum medium et meu- 
fiura rerom oommutabilium, uam per 
medium monet;^© fit omnium rerum 
oouveiaieua at justa eesttoatio (Day* 


18): Money is the jnst mediinn and measure 
of commutable things, for by the inednun of 
money a convenient and just ebtiinutiun ot all 
things is made. 

MONETAGIUM, MONYA, or 
MONEYAQ-E. — (’ailed also fnrac/nnn, a 
certain tribute fonnerly paid hv tenants to llicii 
lord every Ibiid vear, ibat ho should not chani^-e 
the money which he had coined, ^^hon it, uas 
lawful for certain syreat men to coin money, hut 
not of silver and gold, in tlieir ttMTitm-Ies. Ab- 
rogated }>T Stnt. 1 Hen. T. c. 2. (Hale Tlisi. 
Eng. L. 217 ) Also, a mintage, and the right 
of coining or minting money, — Whor/on. 

Monetandi jus oomprohenditur iu 
regalibus qus© ntinciuam a repio 
soeptro abdioantur tPav. is) ; The right 
of coining money is included in Ihosc righls of 
royalty which are never separated from the 
kingly sceptre. 

MONEY.— “Th(i namo given to tho 
commodity adopted to servo as the. vtior- 
chandlse bannale, or universal oqui valent 
of all other commodities; cand for whio.li 
individuals readily o.vohnnge thoir Hurplus 
products or serviccft.' — 

The materials of which it is now nsnally 
made are gold, silver, or ollu^r nuMal, and 
paper; its currency and the intrinsic or 
denominated value put upon it hy 
virtue of the prerogative of the HOV(‘)*eign* 
It may bo Bakl that the suhstitulion of 
paper for gold or silver rtq)Iac(w a. very 
expensive medium of comnu^rc-e by one 
much loss costly, and sonud-iiiKM mor<^ 
convenient, the oxpoilitmcy and op(»ration 
of which Huhstitution ladongs to (Im jadili** 
cal economy of a Stale. *SVc Gash ; (’uit- 
rency; Eahmaiuc; Goods; Spudie; Tiisinnu 

Money, (dedned). 5 ITaniph, (Tciin.) MO; 

44 Tex. 020; 45 ht 305; 2 \Vhwh ih\ CJaw, 
020; 2 WIjocI. Am.C. h, 177* 

— - — (in tctdinicai senstij. 2 Dana (Ky.) 

m. 

—— (what is), 1 llnmm, (Ghi«)> 178; 2 
Nott 4% M, (S. a) 511); 4 Ksp, 207; 5 Omu 
Dig. 153. 

- — (distinguished from ^HMirrency 2 

Dnv. (Kv.) 33; 4 B. Mon. (Ky.) M7 ; 2 J. J. 
Mtu'sh. (ky.) 404. 

(when rncnuB '^^curmicy ef tho 

i 0 n^»). 3LHI. (Ky.) 24A 

(HyiKJnyrncjUH with ^G’oincvl metaH*}, 

45 Tex. 305. 

(when hank noU*« are). 4 K. H. 128, 

201; 5 Gill ett J. (Md,) 54; 15 Pkk. (Mm) 
173; 1 Ohio 189, 524. 

(when bank notes 

(Del) 235, 252; 1 Hakt. 

South. (N, J.) 58 j IS Wend. 

— ~ (depreomteil bank 
J. J. Monii. CK:y.) 49. 


are not). 2 flam 
(N, J.) m, mi 
(N. Y.)107. * 

|m|>er k not}, t 
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Money, (includes goods and chattels). 2 
Wend, (N. Y.j 339; 12 Wend. (N. Y.) 5S6. 

(paper currency is not). 1 McCord 

(S. C.) 115. 

(stock is not). 7 Cora. Dig. 873. 

(table fees or drinks are, ■within penal 

statutes). 3 Tex. App. 675, 676. 

(treasury notes are not). 3 Conn. 

634. 

(in a deed). 2 East 137. 

(in annuity act). 3 T. E, 554 ; 6 Id. 

333. 

(in a statute). 19 Johns. (N. Y.) 145. 

(in a will). 48 Cal. 165; 17 Am. 

Rep. 422; 4 B. Mon.. (Kv.) 549; 1 Mete. 
(I^Iass.) 446; 14 Johns. (N. Y.) 1 ; 1 .Johns, (N. 
Y.) Ch, 231 ; 1 Grant (Pa.) Gas. 158 ; 31 Tex. 
10; 51 Wis. 60; 3 Harr. Dig. 2213; 1 Atk, 
508; 20 Beav. 221; 26 Id. 452; 34 Jd. 490; 2 
Drn. A W. 61 ; 4 Kay & J. 436; 2 Keen 14; L. 
E. 4 Ch. 574 ; L. E. 11 Eq. 232 ; 16 Id. 475 ; 3 
Myl. & C. 661; 1 Myl. <& K. 56; 1 P. Wms. 540; 
4 Euss. 360; 1 Turn. & E. 260, 272; 11 Ves. 
504; 15 Id. 320, 326; Jarin. Wills ch. 24; 2 
Ecdf. Wills (2 edit.) Ill, 437 n. ; 2 Wms. Ex. 
1025. 

(when may be taken in execution), 1 

Craneh (U. S.) 116, 133; 1 Harr. (N. J.) 305: 
12 Johns. (N. Y.) 220 396. 

(when cannot be taken in execution). 

9 East 48. 

Money, all his ukaly, (in a will). 3 Jones 
k La T. 565. 

Money, all my, (in a will). 8 C. E. Gr. 
(N. J.) 229. 

Money, all my ready, (in a will). 7 Jur. 
457. 

Money, at^l the rest of his, (in a will). 
1 Cliit. Gen. Pr. 91, 297 n. 

Money, aijL the rest of hts ready, (in a 
will). 1 Yoiinge & Coll. 0. C. 290? 

Money and lands, (in a will). 12 Ves. 
161, 

Money and stock, (will not pass by a grant 
of goods and chattels). 6 Price 217. 

MONBY-BILIi.— 

21. Xu parliamentary language an act 
by which money is directed to be raised 
from tho people, for any purpose or in 
anyHhnpo whatsoever, either for govern- 
mental purposes, and collected from the 
wlnde community generally, • or for the 
hemdit of a particular district, and col- 
kudcil in that district, as parish rates. 

2 2. With respect to these billd, in 
England, the House of Commons are so 
roasonahly jealous of their privilege of 
imposing new taxes upon the subject, that 
they will not suffer the House of Lords to 
exert any other power but that of rejec- 
tion; they will not pass a money-bill 
introduced in the House of Xjords, nor 
pf rmit the least alteration or amendment 
t( he made by the House of Lords in the 
f OX*, xti 3 


mode of taxing the people by bills of this 
nature. See 1 Bl. Cora. 170, 184. 

§ 3. The constitution of the United 
States provides that “ all bills for raising 
revenue shall originate in the house of 
representatives; but the senate may pro- 
pose or concur with amendments, as on 
other bills ;** but the term appropriation 
hill” is the more common one for this 
class of statutes. See Appropriation, 2 0. 

Money-bill, (defined). 126 Mass. 549, 657 
et &eq. 

(what is). May Pari. Pr. ch. 22, 

MONB Y-BBOKEJ^l. — A money- 
changer; a scrivener or jobber; one who 
lends or raises money to or for others. 

MONEY CLAIMS. — See Money 
Counts. 

MONEY COUNTS.— Simple con- 
tracts, express or implied, resulting in 
mere debts, are of so frequent occurrence 
as causes of action, that certain concise 
forms of counts were devised for suing 
upon them. These are called the 
itatu9 ” or money counts.’^ See Common 
Counts ; Count, 2 2. 

Money, current, (not synonymous with, 
“currency”) 3 T. B. Mon. (Ky.) 166. 

Money, current lawful, (in a statute). 1 
Dali. (U. S.) 175. 

MONEY DEMANDS. — Such, 
demands as are certain beforehand, or* 
ascertainable by calculation, without the 
intervention of a jury; and, as being such, 
are usually contradistinguished from dam- 
ciges. 

Money deposited in court, (in a statute). 
2 Gall. (U. S.) 146. 

Money due at my decease, (in a will). 
L. K. 17 Eq. 76. 

MONEY HAD AND BECBIVED* 
—MONEY PAID.— iSea Contrao?, 22 0,. 
8; Quasi Contract. 

MONEY LAND.— In equity, land articled' 
or deviHcd to be sold, and turned Into money, is* 
considered as ixuraey; and money articled or 
becpieathed to b© invested in land, has, in 
equity, many of tho qualities of real estate, and 
is descendible and devlMable us such a(iCording 
to the rules of inheritance in other cases, and' 
this upon the ground that equity regards sub-- 
stance and not form, and will further the inten- 
tion of parties. See Conversion, 22 1-6 1 
Land. 
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Money-, op, (loan of a checlc 

WVna. (N. Y.) 802. , 

Money eo^lned, (what is not). 34 
490. 


is). 3 
Mich. 


MONET OP ADIETJ.—In the French 
law, earnest money. It -was so called hecaiise 
given at parting ih completion of the bargain. 
Poth. Sale 507. 

Money of the United States, (what is), 
S Cranch (U. S.) 0. C. 441, 458. 

Money out at interest, (in a statute), o 
East 182. 

■ Money, ready, (in a will), 9 Ir, Eq. 398 ; 
1 Phillini. 35C, 360. 

Money received to his use, (what is), l 


3 3. Monitions in divorce jiractice are now 
disused, ordeis having taken their place. Browne 
Div. 254. 

g 4. Ecclesiastical law.—InccclesUwtical 
procedure, a monition is an order monishing or 
warning the part^ complained against to do or 
not to do a cei*tain act under ])iiin of the law 
and contempt thereof.'^ Tluis, there nuiy be a 
monition for personal answers, for payment ot 
co.sts, requiring a clergjonan to reside, 
(Phillim. Ecc. L. 1257.) A monUion may also 
be appended to a sentence inflicting a pimisli- 
ment for a past offense: in that case the moni- 
tion forbids the repetition of the 
Martin v. Mackonochie, 3 Q. B. 11. / oO ; 4 vjj. 

D. 697. See AdjignitiON. 


^Str. 407. 

Money which he might hayb in the 
Bank of England, (in a will). 5 Beav. 158. 


MONETAOB.- 


■See Monetaghum. 

58 Ala. 


Moneyed demand, (in a statute). 

•458. 

Moneys, (distinguished from personal prop- 
'Crty”). 2 McCurt. (N. J.) 108. 

(in a will). 9 Barb. (N. Y.) 35; 4 
JTones C.) Bq. 244 ; 31 Eng. L. & Eq.452j 
X. R 12 Eq. 455. 

Money’s expended, (defined). 19 Me. 304. 
Moneys left after my decease, (in a 
will). 8Ch.D. 789. 


Monition, (in ecclesiastical law). 6 App« 
Cas. 437. 

MOlSriTORY I 1 ETTBIB.S.— Cornmnnicii- 
tions of warning and admonition sent from an 
ecclesiastical judge, upon inforniatiou of Homidal 
and abuses within the cognizance of his oouri.— 
WharM. 

MONOCRAOT.— A governniont by 
one person. 

MONOGbAMT.— Marringo of ono 
husband to one wifo. 


MONQ-ESR.— (1) A dealer or seller. It is 
'Celdoin or never used alone, or otherwise tlian 
after the name of any commodity, to exjjress a 
eeller of such comniodity. (2) A little Miing 
vessel. Stat. 13 Fliz. c. 11. 


MOKOMAOHT.— A duel ; a siiiacfe <M)m- 
hai It wa ,4 anciently alIow<‘(l by law, for tlio 
trial of proof of crimes. It was ncnmttiui 
in pecuniary causes, but it is now forluMdon hoCii 
by tlie civil and canon laws. See U ATT EL, 


MONIEBS, or MONK YBERS.— Min- 
isters of the mint; also, bankers . — OowelL 


MONOMANIA.—Tnsiinity upon a par- 

ticular subjueb. Ssc MkNTAL AidKNATIUtsr* 


MONIMENT.— A memorial, superscrip- 
tion, or record, 

MONITION.---^ 

? 1. Admiralty,— -In adnunxlty prac- 
tice, a monition is a formal order of the 
court commanding something to be done 
by the person to whom it is cliroclcd, 
(Wms. & B. Adm. 297,) and who ie called 
the person monished. Thus, when money 
IS decreed to bo paid, a monition may ho 
obtained commanding its payment. (Zb.) 
‘A monition is granted either on motion 
or on application in chambers, and, if not 
obeyed, may be enforced by attachment; 
(q. 1 /.) Id, 208. 

? 2. Monition for prooesa.— Tn ecclesi- 
astical appeals to tlio privy council (and for- 
medy also in admiralty appeals), aa noon m the 
petition of appeal is lodged, a “monition for 
process” isHucs, calling upon the judge and old- 
eers of the court below to transmit the pniccwl- 
ings in the esuso to the rogistry of the (biirt of 
A ppoal. id 314 ; Maeph ’ J ud. Com. 175 S&e 
Pitocm 


Monopolia dioitiir, cum unuR ro1u« 
aliauod sronus morcatAino nnlytUTUiiu 
emit, premium acl suum liBitiuin ntulAt- 
ens (11 Co. 86) : U m Kuid to bn a iruampuly 
when one poi-Hou alone buys up the wholn of ono 
kind of commodity, fixing a price at hi« own 
plcixieurc. 

M0170P0L1H1S, STATCTTH OB'. -The 
Stal. 21 Jae. I, c. 3. 

MONOPOLY.— 

g 1 . A liocuRC or privilogn nllfnvml by 
the flovorcign ftir the Hole buying nml m‘lb 
ing, making, working, or UHing of nny thing 
whatsoever. Monopolies were mndt» illegiit 
by 8 tat. 21 Jnc. X. v, 3 , oxVopt in fho 
of patentB for nm invontioiis ami a few 
other iuHtanccH. »SV^ Patent. 

g 2, The popular meaning of ** monop- 
oly at the prcHenfc day auenm to Vx), tho 
solo power (or a pownr largely In exeeiii 
of that posacHsed by others) of dealing in 
Homo particular commodity, or at mmui 
particular place or market; or of carrying 
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on sonie particular business. It is gen- 
erally obtained by engrossing the market 
or the getting up of a “corner** in the 
thing proposed to be made the subject- 
matter of the monopoly. See Cornee; 
Kngross, ? 3. 

Monopoly, (defined). 11 Pet. (U. S.) 420, 
667 ; 26 Conn. 38. 

(what is notj. 5 Heisk. (Tenn.) 475. 

MONSTER. — In the technical sense, a 
“monster” is a child “which hath not 
the shape of mankind.** (Co. Litt. 7b; 

hunumie figurse, sed alterm.% magis 
atmuaha qitam hominis.'* Dig. L. 16 fr. 135.) 
It cannot inherit or purchase land (Co. 
Litt. 7 b, 3h); and, therefore, the birth of 
a monster does not entitle a husband to 
curtesy. [LL 29 b ) As to the rules of the 
Roman law, see Dig. I. 5. fr, 14; L. 16 fr. 
135; 2Sav. Syst. 9. 

MONSTRANS DB DROIT. The 

rctnedy which a Huhject has when the crown is 
in possession of property hehmging to him, and 
title <»f the crown appears from facts set forth 
tii>on iv(‘onl. In such a case the claimant may 
jnvsont. ii, in (Hi Hiram (k droit (“manifestation of 
riyjil*’), either showing that upon the facts as 
recorded ho is entitled to the property, or set- 
ting forlli nevv facts showing that he is entitled, 
'rill IS, if A. iHsHoises Jl. of land and then dies 
without Imh’S, whereupon the land is adjudged 
to the crown by inc|ueHt of office {q. ?>.), here the 
1 ‘rown’H title appears upon record, and B.*s rem- 
(fdy is therefore by monstranH de droit, setting 
forlli Ids disseisin by A. 3 Htoph. Com. 656; 
Man. Kxch. Pr. 86; 8tat. 36 Kdw. III. c. 13. 

SrO OUHTEULEMAIN; l^ETiTXON OF KiailTj 
'XhtAVKR.SE. 

MOHSTKAKS DB BAITS OU 
liBOORDS.— Showing of deeds or records. 
Upon an action brought upon an obligation, 
after the plaintill' hud declared he ought to have 
shown Ills obligation, and so also of records. 
JlhiiHiraiin dr fat in differed from oyer de /aits in 
tfiat he who pletidetl the deed or record, or do^ 
clnreil upon it, ought to have shown it, and the 
defendant might demand oyer of the same. — 
OmdL 

MOHSTBAVBRUNT — A writ which 
lay for tenants in ancient demesne who held 
lands by free charter, when they wore distrained 
to do unto their lords other services and customs 
than they or tlioir ancestors used to do. It is, 
however, abolished.™— Wharton* 

MONBTEtJM.-A box in which relics are 
kept ; also, a muster of stildiers.— 

MONTlSQTJIlia— Charles de S6oon- 
dat, Baron de la BrMe et de Montesquieu, 
wnMt bora lat January, 1689, and died XOth 


February, 1755. He wrote L^EspH den 
Lois, and various historical and other 
works.— EncycL 

MONTHS. — The first subdivision of a 
year. Months are either lunar, consisting 
of twenty-eight days, and of which 
thirteen make a year: or calendar, which 
are of unequal length according to the 
almanac or common calendar, and of 
which twelve make a 3 ^ear. By the com- 
mon law, a “month** means, in matters 
temporal, a lunar month: in matters 
ecclesiastical, a calendar month ; (1 Steph, 
Com. 283;) but in acts of parliament, 
“month** means calendar month. Stat. 

13 and 14 Viet. c. 21, ? 4; see Migotti v. 
Colville, 4 C. P. D. 233. See the references 
given below. 

Month, (defined). 21 Cal. 392 ; 32 Id, 347 ; 
4 Bibb (Ky.) 105. 

(when means calendar month). 4 

Bibb (Ky.) 104; 6 Serg. «& R. (Pa.) 539; 8 
Wheel. Am. 0, L. 145; 12 N. Y. Week. Dig. 
545; Cro. Jac. 141: 1 Chit. Bills 373; 13 and 

14 Viet. c. 21, J 4. 

(when means lunar month). 2 Harr. 

(Del.) 548; 8 Cow. (N. Y.) 260; 15 Johns. (N. 
Y.) no ; 3 Johns. (N. Y.) Ch. 74 ; 4 Wend. (N. 
Y.) 512 ; 1 W. Bl. 460 ; 3 Burr. 1455 ; Cro. Jac, 
166; Doug. 463; Chit. Bills 373; 1 Chit. Gen. 
Pr. 775; 2 Id, 147, 148; 1 Com. Dig. 628. 

(in an agreement). 6 Moo. 483. 

(in a charter party). 1 Esp. 186. 

(in a contract or deed). 2 Wall. (U. 

S.)177, 

(in commercial instruments, &c.) 1 

Johns. (N. Y.) Cas. 99; G Pa. 179. 

(in mercantile contracts). 2 Mass. 

170 n.; 4 Jd. 460. 

(in an obligation). 4 Bibb (Ky.) 104 , 

6 Serg. <& R. (Pa.) 539, 

(in a patent). 2 Campb. 294. 

— = — (in general railroad law, section 8). 
16 Ind. 275. 

(in act of 1843), 21 Ala. 42. 

(in a statute). 2 Dali. (U. S.) 302; 4 

Id, 143; 31 Cal. 173; 6 Conn. 357, 860; 2 A. 
K. Marsh. (Ky.) 245; 3 J. J. Marsh. (Ky.) 
638 ; 7 Id, 202 ; 2 Mass. 170 ; 4 Id. 460, 461 ; 19 
Pick. (Mass.) 532; 37 Miss. 567; 8 Halst. (N. 
J.) 232; I Cow. (N. Y.) 482 n.; 2 Id, 518; 1 
Johns. (N.Y.) Cas. 200; 3 Serg. <& R. (Pa.) 
169; 10 Wend. (N, Y,) 305; 1 Bail. (K C.) 
611; Treadw. (S. C.) 606; 2 Vt. 138; 5 Gratt. 
(Va.) 285; 3 Aik. 346; 1 Bing. 307, 310; 2 
Dowl. & Ry. 727; 2 East 333; 3 Fd, 407; 1 
Esp. 246 ; 5 Id, 1(59 ; 6 Man. ^ Sel. 227 ; 4 Moo, 
465 ; 1 Saund. 251 n , ; 2 He\\, & h, 521 ; 3 T, R, 
623; 6 Id. 224; 15 Vea, 248. 

Month after return day, foe the sfao® 
OF ONE, (equivalent to “one month from the 
return -day**), 7 T, B, Mon. (Ky.) 520. 

Month next following, witxun one, (m 
a covenant). 4 Mod. 18% 186« 
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Mo>"th’s notice, (what is). 2 Abb, (N. Y.) 
Pr 28. 

Months, (in act of 1790, ch. 101). 17 Md. 
260. 

(in a statute), 2 Eoot (Conn.) 380. 

Months, in about thbee, (in a letter), 2 


Marsh 41. 

Months, six, (in bank charter). 3 Cranch 
(U. S.) C. C. 218. 

(in a statute). 4 Mod. 95, 96. 

Months, within three, (in a statute). 1 


Barn. & C. 500, 502. 

Months, within twelve calendar, (in a 
coyenant). 3 Brod. & B. 186, 187. 


MONUMBNT.—(l) An erection in 
some public place, intended to preserve 
and perpetuate the memory of some one 
deceased; (2) a landmark permanently 
fixed for the more easy ascertainment of 
boundaries. 


school, {q. V.) before the benchers of the 
inn or professors of the school. S^e hlan. 
S. ad L. 262 ; Reeves Hist. Eng. Law 247. 

MORA.— (1) In old English law, a moor; 
marsh land ; a heath ; fen hind ; barren and un- 
profitable ground. (Co. Litt. 5a.) (2) In the 

civil Jaw, delay; and, as applied in Roman law, 
tlie basis upon which interest is allowed upon 
money due and payable, but wliirh remains 
unpaid, or the payment of which is said to be 
in mord. 

MORA MUSSA.— A watery or boggy 
moor; a morass. Mon. Ang. tom. i. 300. 

Mora reprobatur in (lenk. Cent, 

51) : Delay is reproved in law. 

MORAL ACTIONS.— Tlicsc aro didiix'd 
by Eutherforth to be those only in vvliicli inon 
have knowledge to guide thorn and a will to 
choose for themselves. Inst. Kal.. Law lib. 1, o. i. 


Monumenta quse nos reoorda vooa- 
xnus sunt veritatis et vetustatis ves- 
tigia (Co. Litt. 118) : Monuments, which we 
call records, are the vestiges of truth and 
antiquity. 

MONYA.— /See Monetacium- 

‘ MOOR, — An officer in the Isle of Man, who 
summons the courts for the several sheadings. 
The ofiice is similar to the English bailiff of a 
hundred. 

MOOT COURT— MOOT CASE.— 

See Moots. 


MORAL CERTAINTY.— Thnt high 
degree of probability, though Icmh thnu 
absolute assurance, upon whitdi pnidout 
and conscientious men may unhcHitutingly 
act in matters of the gravest im porta, ui'o, 
e in convictiiig one accn.sed of crime. 
A certainty that convinces and directs t.lu' 
understanding, and satisHns the reason ainl 
judgment of those who aro hound to act 
conscientiously upon it. Commoiuvealth 
V . Webster, Bernis’ Report 470. 


MOOT HALL, or 'MOOT HOUSE.— 
A council-chamber; hall of judgment; town- 
hall. 

MOOT HILLS.— Hills of jneeling, on 
which the early ancestors of the English hold 
their great courts. Many of these still exist 
not only in the British dominions, but also iix 
the Netherlands. They commonly consist of a 
central eminence, on which sat the judge and 
his assistants ; beneath was an (devuted platform 
for the parties, their friends, and *^comp\irgti- 
tom,” who sometimes amounted to one hundred, 
or more; and this platform was surrounded with 
a bench to secure it from the access of the spec- 
tatons. — Emyd. Loitd, 

MOOT MAN.— On© of those who used to 
arg!ie the reader’s cases in the Inns of Court. 
See Moots. 

MOOTA OANUM.— A pack of dogs.— 
Chweil* I 


Moral certainty, (eqtiivalout to proof 
beyond a reasonable doubt”). 1 18 1. 

MORAL CONSIDERATION. - A 
more moral cousidcnition will not NUpport 
a promiHO, and in nothing in law, jut 
Parko, B., 9 Mccs. W. r>i)t. A Huhne^- 
quent expro.HS promise will ntjt convert 
into a dcl)t that wliich was not, of it.seir, 
a legal debt, Sre Flight v» tO iur, 

N. fi. 1016. per Wilde, B. Sra CoNhideua* 

TION, ? 0, 

Moral oBi.iaATroN, (dofinetl)* 3 Boh. ^ P, 
261 n, 

MORAL INSANITT.-.<?^^j Mental 

AiaiSNATlON. 

M0RAX.tTy, (defined)* 23 Ohio Rt. 2tl, 243, 


MOOTING*. — ^The chief exercise formerly 
performed by students in the Inns of Clourt. 

MOOTS.— Exercises in pleading* and 
hi arguing doubtful cases and questions, 
by the students of an ion of court or law 


MOBATUB IN LEGE.-* df© dsnutr% 
because the party doe» ixa prtH^rerl in pUnnliug, 
but rests or abi<ies upon the judgment of th# 
court <m a certain point, m to tiiie legal auffi* 
ciency of his opiHmeut’s plcmling. Tim mun 
deliberate and detemlne thereupon, Sh 

MUXiBEB, 
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MORAVIAN. — Otherwise called “Herm- 
hutters” or “United Brethren.^' A sect of 
Christians whose social polity is particular and 
^nspicuous. It sprung up in Moravia and 
Bolieraia, on the opening of that reformation 
which stripped the chair of St. Peter of so many 
votaries, and gave birth to so many denomina- 
tions of Christians. They give evidence on their 
solemn allirination. 2 Steph. Com. (7 edit.) 338 
n. ; 3 Id. 536 n,j 4 Id. 336 n. See Ajffibm, 
§ 3. 

MORE OR LESS. — These words in 
a contrixct, which rests in will only 
excuse a very small deficiency in the 
quantity of an estate, for if there is a con- 
siderable deficiency, the purchaser will be 
entitled to an abatement. Hill <v. Buck- 
Icy, 17 Vcs. 394; and see Cross v. Eglin, 2 
Barn. <fe Ad. 106 ; Sugd. Vend. & P. (14 
edit.) 324. 

Mobk OTi LESS, (meaning of, generally). 1 
Bland (Md.) 100 j 1 Allen (Mass.) 646; 1 Munf. 
(Va.) 332. ^ ^ » 

(in a bill of lading). 34 Me. 554. 

(in a bond conditioned to convey 

land). 2 Johns. (N. Y.) 37. 

(in a contract to sell lands), 9 Ct. of 

01. 244; 11 Id. 522; 43 111. 385; 5 Bush (Ky.) 
663 ; 3 Dana (Ky.) 25 ; 3 Md. Oh. 24 ; 99 Mass. 
231 ; 40 Mo. 70 ; 14 N, Y. 143 ; 9 Paige (N. Y.) 
m ; 2 Pa. 21 1 ; 13 Serg. & K. (Pa.) 130; Rice 
(S, 0.) Kq. 55 ; 2 Barn. Ad. 106, 100 ; 2 Russ. 
571 ; 1 VoB. B. 376; 8 Com. Dig. 362. 

— (in 11 contract to sell certain goods). 

6 Otto (U, S.) 171. 

““ — (in a lease), 4 Serg. <fe R. (Pa.) 456 ; 
2 Esp. 220.^ 

— " — (in a (IcKcription in a deed). 4 Mas. 
(U. S.) 4M, 41H; Pot. (U. S.) C. C. 49; 19 Ark. 
102; 2 n\Uh (Ky.) 82, 270; 3 Id. 46; 2 Dana 
(Ky.) 261; 3 /<l 3 JO; 1 A. K. Marsh. (Ky.) 
343; 5 J. J. Marsh. (Ky.) 181 ; 1 Bland (Md.) 
103; 29 Md. 305; 4 Md. Ch. 95; 103 Mass. 
341; 20 Pick, (Mass.) 62; 23 Minn. 62; 24 
Miss. 597 ; 62 Mo. 405; 1 C. E. Or, (N, J.) 290, 
297; 3 ih\ (N. J.) Oh. 212; 8 Bohw. (N. Y.) 
528; I Oai. (N. Y.) 493; 7 N. Y. 210; 6 Binn. 
(Pa.) 102‘; 3 Pa. 195; 4 Werg. R. (Pa.) 488, 
494; 5 hi 260; 10 Id. 280; 6 Watts (Pa.) 117; 
1 Desmm. (H. 0.) 433 ; 2 Htrobl). (S. 0.) 374; 24 
Tex. 315; 1 Call (Va.) 301 ; 4 Id. 489; 5 Id. 1, 
23t5; 6 I<L 218; 2 Hen. <?fc M. (Va.) 164; 1 
Munf. (Va.) 336, 337; 2 Id. 178, 179 «.,*290; 6 
Id. 188 ; 8 Wheel. Am. 0. L. 286 ; 4 Kent Com. 
407 ; 0 VcH. 328, 340; 17 Id. 394 ; 1 Chit. Gen. 
i*r. 180; Pow. Mort. 446, n. (a); 3 Sv^trk. Ev. 
10, 28 ; Hugd. Vend. P. 824.. 

MoitKovEa, (in a devise). 1 Whart (Pa.) 

261 

MOBCf-ANATlO MABRIAGhE.— The 
name demotes its Germanic origin, and it is even 
yet not out of use in that countrpr, under the 
appellation of n leiVhanded mamage; but the 
earliest and clearest description of it is in the 
Jkiok of Feuds, tlioiigh wrongly attribtited to 
the Salio law, m whi^ no trace of it appear% 


by the mistake of referring all customs of the 
Franks to that code. It is defined to be the law- 
ful and inseparable conjunction of a man, of 
noble or illustrious birth only, with a woman of 
inferior station, upon condition that neither the 
wife nor her children shall partake of the titles, 
arms, or dignity of the husband, or succeed to 
his inheritance, but be contented with a cei*tain 
allowed rank assigned to them by the morgan- 
atic contract. But since these restrictions relate 
only to the rank of the parties and succession to 
property, and without affecting the nature of a 
matrimonial engagement, it must be considered 
as a just marriage. The marriage ceremony 
was regularly performed ; tlie union was indis- 
soluble; the children legitimate. This connec- 
tion was very usual in Europe ; but there is not 
proof that the concubines of Charlemagne and 
the early Icings^ of France were wives of this 
description, nor is there occasion to resort to that 
supposition in defense of their conduct, since 
the state of concubinage itself Wiis little inTeiior 
to this in the public estimation. {See Croke’s 
Introd. to Homer v. Liddiard, 115-117, A. D. 
mO.)’-‘Wharf07i. 

MORaANO-INA, or MORG-AN- 
G'lVA. — A gift on the mornin.g after the 
wedding; dowry ; the husband's gilt to his wife 
on the day after the wedding. — Du Cange; 
Cowell. 

MORGUE. — A place whore the bodies 
of persons found dead arc kept for t\. 
limited time to the end that their friends 
may identify and claim them. See Mo a 

TUARY. 

MORIN A. — Murrain; also, the wool of 
sick sheep, and those dead with the murrain. 
Fleta, 1. li. c. 79, p. 6. 

MORLING-, or MORTLING.— Wool 
from the skin of dead sheep.— 3 Jac, I. c. 18 ; 
14 Oar. 11. c, 88. 

MORMONISM.— A social and relig- 
ious system prevailing in the territory of 
Utah, whereby plurality of wives is not 
only permitted, but enjoined. These mar- 
riages are not reeogniy^od by English law, 
(See L. R. 1 P. & D. 130 ; 85 L. j! P. & M. 
57.) Nor are they legal according to the 
law of the United States, persons entering 
into them being indictable, even under 
the laws of the territory, for bigamy. 

MOBOSUS.— Marshy. See Mora. 

MORS— MOBTB.— Death. 

Mors dioitur ultimum supplioium 
(8 Inst. 212); Death is denominated the ex- 
treme penalty. 

Mors omnia solvit (Jenk. Cent 100) : 
Death dissolves all things, e. g. abates an action. 
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MORSELLUM, or MOBSELLUS 
TB ; — V ariiail parcel or bit of land. 

Mon. Ang. 282. 

MOBT CIVILE.— In the Prench law, 
civil death, as upon conviction for felony. It 
was nominally abolihhed by a law of the 31st of 
May, 1854, but something very similar to it, in 
eflect at least, still remains. Thus, the properly 
of the condemned, possessed by him at the date 
of his conviction, goes and belongs to his 
successois [htritiers), a.s in case of an intestacy; 
and his future ac(juired property goes to the 
State by right of its prerogative (par droit de 
det^hhenee), but the State may, as a matter of 
grace, make it over in whole or in part to the 
widow and children. — Brovm. 

MOBT D’ ANCESTOR. — Assize 
OP Mort d'Ancestor. 

MORTALITY.— Bill of Mortal- 
ity. 

MORTGAGE . — Notiman-French; vnorU 

dead, gcige, a pledge, from Low L«tin ; vadium, which 
111 its turn comes from either Latin; vadiSt a 
surety, or Germanic; wetti ved , a bond, or irom a com- 
binatnm of the two (Littre. Diet v Gage.) Notwith- 
standing the authority of LUtleton, who saja that a 
mortgage is so called because if the ieoflor does not 
pav on the appointed day the land is dead to him, 
anh if ho does pay then it is dead to the ieolfee, 
(<f 88 j,) It seems quite clear that “ mortgage ” origins lly 
denoted a pledge of land under which the ci editor 
took the rents and profits for himself, so that it was 
dead or profitless to the debtor, as opposed to a pledge 
under which the rents and profits went in reduction 
Id the debt vmmi vadnm). (Sec Glanvil x 

6 S; Loysel Inst. (’out. 483; Pi&hcr 2. n, (o).) For 
tnoiher instance of moH in the scn'«e of profitk\sfl, see 
iloKTMAiN For the history of pignvs in Roman law, 
which strikingly resembles that of our own law of 
mortgage, see Kuntze, Cursns, g 549 cl m;., and for the 
theory of mortgage m general, see Vaugerow, I^andec- 
ten i. 797. 

2 1. A mortgage is where one person 
(the mortgagor) secures to another (the 
mortgagee) the payment of money (whether 
Hiready owing, or advanced at the time, or 
to be advanced subsequently), by vesting 
in him some property or interest in prop- 
erty, subject to the mortgagor's Tight to 
redeem or buy it back by paying the 
money within a certain time, while tlie 
mortgagee has the right, after the lapse of 
a certain time, of enforcing his security, 
or making it available in obtaining pay- 
ment of the money advanced. The sum 
secured by the mortgage is called the 
“ mortgage debt,” although there is not 
necessarily any personal liability on the 
part of tlio mortgagor (as, for instance, 
in case of a mortgage by tnistoos for 
raising portions). The term “mortgage 
debt” is also used to signify the Hocurity 
of the mortgagee, i his interest in the 
property mortgaged, and his other rights 
and remedies for obtaining satisfaction of 
the debt 


g 2. The term mortgage is most com- 
monly used as applied to land or othor 
realty and leaseholds (2 Dav. Prec. Conv. 
549 et seq.), but personalty may also bo 
mortgaged, although the transaction is not 
always called a mortgage, except in the 
case of ships (as to which 8ee Wnis. <fe B. 
Adm. 27, and infra, § 17,) and chosos in 
action (c. g. policies of insurance, copy- 
rights, &Q.) A mortgage of chattels in 
possession, such as furniture, is calk'd, in 
England, a “ bill of sale ” [q v. 2 4), and in 
America a “ chattel mortgage ” (q. v ) 

2 3. A mortgage of stock in the 
funds, or of a public company, ttc., may 
be made. (Langton v, Waite, Ij. U. 2 E(p 
165; 4 Ch. 402.) Such a mortgage must 
be distinguished from what is t<‘<dini<‘.ally 
called a “stock mortgage,” which is where 
A. has sold a sum of stock {r. g. consols), 
and advanced the xirocei'ds to B., who 
covenants to replace the stock {L c. to pur- 
chase and transfer to A. a like amount of 
stock) at a future time, and e.xecuU'H a 
mortgage of land or othor prcpiu'ty lo A. 
iis security for the covenant. The obj(»efc 
of such a mortgage genera, lly is that the 
mortgagee may obtain a higlmr rate ot 
interest than that paid on the Hloidc, and 
that he may bo protec.ted from the risk of 
the slock rising in jirico before the mort- 
gage debt is repaid. Hrr Blytb v, Garpen-' 
ter, L. R. 2 Eq. 501; Whitney iK Smith, 4 
Ch. 513. 

Mortgages arc of three kiiids, It'gal, 
equitable and statutory — 

24. Legal*— A legal mortgage (ho eiilltHl 
because it wius formerly the only <me 
recognized n,t common law) is wlic^re A, 
conveys projierty to B. by iUmhI, iih a neeur- 
ity for the repayment t)!* money. If the 
property mortgagcHl couMists of the fee- 
simple of land, the deed eoidai uh a <*on« 
veyanco in the ordinary form. If the 
mortgagor is the owner of die feoHimple, 
and grants a term of years ns the nioru 
gage security (formerly a common mode 
of mortgaging laud), it is culh‘d a “niuiV 
gage by demise,” If the owner (»f a term 
or ieiiHO wishes to m(»rigago it, ho may do 
so oithor by m assignment or by under- 
loaso. If the terms of the Umso ar© oner* 
OUH, the mortgagee genernlly prefom th© 
latter mode, m he thus eecapai llabiitty to 
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Mie original lessor. (Dav. uhi tii^ra.) A 
.egal mortgage may take one of five 
fbrms [See 2 Hayes Conv. 119) : 

2 5. Upon condition. — The old Eng- 
lish form (which is the one now in use in 
America) was a conveyance, with a condi- 
tion that it should be void on payment of 
the debt on a fixed day. In such a case 
the mortgagee had at common law an 
estate upon condition, and was called 
" temint in mortgage.” (Litt. 22 332, 833.) 
The condition was sometimes called a 

dofoasiince ” (o'. ^J.) When the time for 
payment expired, the estate of the mort- 
gagee been me absolute at law, but re- 
mained redeemable in equity, whence the 
mortgagor was said to have an equity of 
redemption” ((jf, v.) This form of mort- 
gage has long been obsolete in England, 
in all cases except mortgages of copyholds 
(.w RiTKiticNDKit) ; and as the rules of 
0 (piity now prevail, it seems that a condi- 
tional conveyance by way of mortgage 
cannot bociome absolute until foreclosure. 

2 1). With proviso for redemption.-— 
At the present day, in English law, a 
niovt.gag(i is, in ordinary cases, effected by 
nn abHolnte conveyance, followed by a 
pn »viHo or agroomont (express or implied) 
called tho proviso for redemption,” by 
which the mortgagoo agrees to roconvey 
proja'i’ty to tho mortgagor on pay- 
meuit of the debt and interest by a certaiti 
(laUs Formerly, if tho n\oney was not re- 
pa itl on the day, tho mortgage became 
irrtHh'tunahle at (jornrnon law, bill tho 
itjortgagor had an C(iuity of redemption 
tintil foreclosure or sale. (Wins. Real 
Froi). 2 White AT. Lead. Cas. 919.) 
The common law rule no longer exists. 
Judicature Act, 1873, 225, 2 IL 


2 7. Foreclosure. — Incident to both 
these kinds of mortgage is the right of 
foreclosure, a right which entitles the 
mortgagee to compel the mortgagor either 
to pay off the debt within a reasonable 
time, or to lose his equity of redemption. 
See Foreclosure. 

2 8. Power of sale. — In addition to the 
rights thus created by operation of law, a 
legal mortgage sometimes contains elabo- 
rate stipulations and provisions, especially 
in the interest of the mortgagee. The 
principal of these are the power of sale, 
which enables the mortgagee to take pos- 
session of and sell the property, if default is 
made in payment of the principal or inter- 
est beyond a certain period; and the various 
powers of leasing and mainiging the prop- 
erty, and appointing a receiver, which are 
necessary for the proper management of 
a landed estate.* See Mortgagor ikt Pos- 
session. 

2 9. With trust for sale.— A mortgage 
may also take the form of a conveyance 
by the borrower to the lender (or his 
nominee), upon trust to sell the land, and, 
after satisfying the debt and expenses, &c., 
to pay the surplus proceeds (if any) to the 
mortgagor. Such a mortgage does not give 
the right of foreclosure (2 Hayes Conv. 
119 n.)f but in all other respects it seems 
to be similar to an ordinary mortgage; 
and hence, if the mortgagee remains in 
possession for more than twelve years, 
without giving a written acknowledgment 
of the mo^:tgagor^s title, the mortgagor’s 
right to redeem is gone. Scat. 3 and 4 
Will. IV. c. 27; 37 and 38 Viet. c. 57, § 7 ; 
In re Alison, 11 Ch, D, 284. 

2 10. Welsh mortgage.—A WelsK mort- 
gngo is Huid to bo a mortgage Tinder which the 
mortgagee is let into possesion of the mortgaged 


*Tho Knglmh < Jonveynn(‘ing A<‘t, 1881, re- 
peals thoHO Hoction.t of the Trustees iiml Mortga- 
Clmwert Act, 18(10, which give niort^^agoea 
|u»wt‘rM of Hide, Ae., ami re-enacts them in an 
cxiciulwl ftyrm. The provisioim of the act only 
iippiv to inortgngcH whitdi are made by deed 
extuiued after the Slat Decemberj 1881, and 
milv w* far m no contrary intentitm w oxpr(iHse<l 
in *the deiwt. They confer on the original 
iiiorlgtt4;ee» aud any person deriving title under 
him, (1) a jw>wer to sell the mortgaged property, 
«M acam m the m<may baa become due; (2) a 
|K)wer to insure the property against fire, and to 
add the premiutna to the mor%tig6 debt, unless 
art Inatimnoe i» kej>t up by the mortgagrir ; (S) a 
power to appoint a reoelver ae soon m the 


money lias become due. The power to sell, or 
apj)oiut a receiver, is not exercisable unless the 
mortgagor lias failed for three months to comply 
with a notice requiring him to pay off the 
mortgage debt, or unless interest is in arrear for 
two mouths, or there has been a breach of cove- 
nant, Ac. ; but these restrictious do not affect the 
title of a pui'chiiser buying under the power of 
sale. As to the other powers of a mortgagee, 
866 Mortgagor in Tossicssion; Payment 
INTO Court; Eeuebm. 

The same act gives to the court veir wide 
powers of directing the sale of mortgaged prop- 
erty in any action brought respecting a mortgage, 
whether for redemption, foreclosure, or othei> 
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kad until the rents and profits repay the princi- 
pal and interest, the property being redeemable 
at any time on payment of the amount remain- 
ing due. (Wats. Comp. Eq.) But this is some- 
times described as “ a mortgage in the nature of 
a Welsh mortgage,’^ a genuine Welsh mortgage 
being defined as the conveyance of an estate 
redeemable at any time on payment of the debt, 
without payment of interest by tlie borrower, or 
account of tlie rents and prolits by the lender, 
who is let into possession from the beginning, 
and takes the rents in lieu of interest. (5 Byth. 
Conv. 90.) A Welsh mortgage ioes not^ admit 
of foreclosure, as the mortgagee does not stipulate 
for redemption. Fish. Mort. 5, 11. 

§ 11. Sub-mortgag*©.— A sub-mortgage 
is a mortgage by a mortgagee of his mort- 
gage debt (§ 1) with a transfer of the 
mortgage security ; the original mortgagee 
is then called “sub-mortgagor'* in resx)ect 


effect only a charge on A.'s equity of re- 
demption. 

? 17. Statutory.— A statutory mort- 
gage is one wdiich, by virtue of the pro- 
visions of a statute, produces almost the 
same effect as an ordinary mortgage, with- 
out operating as a transfer or conveyance 
of the property. Thus, a mortgage of 
land registered under tlic English L*ind 
Transfer Act, 1875, is effected by an '‘in- 
strument of charge” exeentod by the 
mortgagor and entered on the register. 
(I 22 ft seq.; General Eules 20 et nfq,, Form 
20.) So, a ‘'mortgage ” of a ship does not 
operate as a conveyance, but uumly giv(’H 
the mortgagee a charge with a power of 
sale. Maud <fe P. Mcr. Sh. oJ:J ft mj. 


of the sub-mortgage. 

2 12. Further charge.— A further 
charge is an agreement that a subsisting 
mortgage shall be a security for a further 
advance by the mortgagee. 

J 13. Further security.— A further 
security is a mortgage of some additional 
property, or a granjt of additional remedies 
to secure a subsisting mortgage debt. 

i 14. Equitable. — An equitable mort- 
gage is one which passes only an equitable 
estate or interest, either (1) because the 
form of transfer or conveyance used is an 
equitable one, z. e. operates only as be- 
tween the parties to it, and those who 
have notice of it, or (2) becau.se the mort- 
gagor’s estate or interest is equitable, i. e. 
consists merely of the right to obtain a 
conveyance of the legal estate, 

i 15. Of the former class, the principal 
kinds nre (Fish. Mort. 33) (1) an agrocment 
to execute a legal mortgage; (2) a deposit 
of title deeds, share certificates, land certifi- 
cates, or other documents of title, either 
with or without a memorandum of deposit, 
L c. a statement iti writing that the <locu- 
ments are deposited by way of security, 
(Russel u Russel, 1 Bro. 0. 0. 2GD; 1 
White <fe T, Lead, Cas. 603.) As to tins 
difference between a mortgage by deposit 
and a lien, me 2 Dav, Free. Conv. 86 n. 

J 16. An equitable mortgage of the 
socoud class occurs in the case of a mort- 
gage of an equity of rodeniption. Thus, if 
A. mortgagi's his estate to B., and then 
mortgages it again to 0., though in terms 
professing to convoy the legal estate, 0. 
has an equitable mortgage, because it is in 


§ 18. A statutory mortgage of iVeohohl or 
leasehold land, operating by conveyance, imiy 
be made under the English (Jouveyaman'? Act, 
1881, ?, 20. The act also proviiles for the trans- 
fer and reconveyance of a statutory mortgage. 

27-29. See ‘CrrARGK; (k)NSOLii)ATit>N oi^ 
iSECuaiTiKa ; Pawn ; PiiKniiK ; Iti-joioi v i-tR ; 

EECONYUyANCEt ; TaCKIKCJ. 


Moutoagb, (dofmed). 1 Ptd. (Th S.) I1S6, 
i441; 57 Ala. 53; 22 Conn. 550; 1 Scam. (111.) 
140; 44 Mo. 420; 9 Bosw. (N. Y.) 322; 26 
Wend. (N. Y.) 407, 475; 4 lliisHo (Fa.) 255; 4 
Kent Com. 136, 

(what constitutes). 21 ilow. (IT, S.) 

414; 2 AVoodh. M. (IJ. S.) 371; 3H Ain. 
185; iSMiH); 14 Cal. 242; 1 Day (Conn.) 133; 
2 Root fConn.) 69; 4 lud. 101 ; 7 /d- 350; 22 
r<L 427; 16 Iowa 422; 3 Uana (ICy.) \7{); 
Hard, (Ky.) 6; I A. K. Marsh. (Kv.) 298; 3 
La. Ann. ’150; 24 Me. 185; 44 /d.2Sf;; 2 Allen 
(Mrss.) 115; 2 ]\lass. 49 1 ; 4 A/. 4 13, 1 i I ; 5 A/. 
100; 3 Pick. (Mass.) 484 ; 5 AA ISl ; 7 AA 15V ; 
5 Miss. 317; 2t) AA30fJ; 3 (Jr. (N. J.) 37t>; I 
Or. (N.,).) Ch. 261; Sax. (N. J.) 531; 33 fiarb. 
(K. Y.) 622; 9 B<»sw. (N. Y.) 322; 2 Cow, ( 

Y.) 324 ; 3 AA 166; 4 AA 461 ; 2 Hall (N. Y.) 

I, 13; 3 mu (N. Y.) 95; fidolms. (N. V.) il58; 
<S AA 96; 9 N. Y. 213; 31 AA 512; 1 Paige ( N. 
Y.) 48, 56; 5 AA 9; 9 Wend. (N. Y.i 80; 13 
AA 485; 23 Wend. (n. Y.) 653, 66S; 3 3 ones 
(N.O.) L. 481; 73 Fa. St. 65; 16 Ser^. R. 
(Fii.) 361; 3 Watts (Fa.) 188; 6 AA 126, Ilia; 
2 Uesaus, (H. (J.) 7)70, 4 Sneed (Tenn.) 4tl5; 3 
Yorg. (Tenn.) 513; 25 Vt. 558; 2 Call (Vn.) 
421 ; 4 lien. .*{!; M, ( Va.) 101 ; 2 Mimf. i Va.l 40; 

2 Wash, (Vu.) 1 1, 127 ; 7 Wheel. .Am. (?, L. 56; 
1 Atk. 165; 2 AA495; 3 Esp, 103; 2 Vw. 378 

3 Yonnge J. 150. 

(what is not). 9 ihu 151; 29 AA 

142; 29 III. 186; 40 INT. IL 31; I C. K <lr, (N. 

J. ) 189; 3 Johns, (N. Y.) (?h. 435; 6 Fiugc (Ni 
YA480; 18 Woud, (N, Y.)31U; 2 Yerg. (Tmm.) 
215. 


bb. (N. Y.^ 


fditttingnishetl frtwn 

Abb, (N. Y.) Fr. 106, 109; I Abll ( 

N. s. 63; 43 IMk (k Y.) 607, 6l0j 1 . 

(N. Y.) ICO: 24 Wend. (N. Y.) 117 1 tj. a r'*i 
Ut. Builm. II. 2 ; Murtfpi^te XIL I. 


.) Pr. 
iV-bt. 
f. 



. MOUTGAGB. 


(841) 


MORTMAIN-. 


Mortgage, (^not an assignment or convey- 
ance). 10 Cal. 280, 294. 

(of real, distinguished from that of 

peraonal property). _ 6 Paige (N, Y.) 586. 

(may be given to secure future debts). 

1 Pet. (U, S.) 386 ; 2 Cow. (N. Y.) 247. 

(when merely a security), 1 Houst. 

(Del.) 320; 5 Ind. 393 ; 7 Id, 213; 27 Id. 472. 

• (when a sale). 66 Me. 355; 4 Abb. 


(N. Y.) Pr. 106. 

■ (in an agreement). 


492. 


11 Gray (Mass.) 


Mo. 182. 


(ill practice act, § 120). 8 Cal. 260. 
(in act of October 20th, 1807). 25 


(in act of 1789, ? 26). 6 So. Car. 316. 

(ill a power of attorney to). 2 Cow. 

(N. Y.)199. 

(in a will). 2 Ld. Riiym. 804. 

MORTGACiK, AKSTGN ANP TRANSFER, {in a 

deed). 8 Plackf. (Ind.) 140, 


MORTGAGE BY DEPOSIT.-^ee 
Moktgacje, g 15. 


Mou'hjagk, OHATTETi, (defined). 7 Greenl, 
(Me.) 2*11 ; 52 Barb. (N. Y.) 367. 

(what constitute!;'. 13 Ark. 112; 16 

Ind. 380; 3 Md. Ch. 521 ; 97 Mass. 452, 489. 


under section 25 of the Judicature Act, 
1873, he may bring actions in his own 
name in respect of the possession or rents 
of the land. A limited power of leasing 
is sometimes given to the mortgagor by 
the mortgage. 

I 2. Mortgagee. — A mortgagee in pos- 
session is bound to account to the mort- 
gagor for the rents and profits which he 
has received, or ought with proper man- 
agement to have received, and is liable for 
waste. (Wats. Comp. Eq. 670. As to the 
effect of the ordinary attornment clause in 
a mortgage in making the mortgagee a 
mortgagee in possession without any act 
on his part, see In re Stockton Iron Co., 10 
Ch. D. 335, 3oG; Ex parte Pun nett, 16 Id, 
226 ) Powers of leasing and management, 
and of appointing a receiver, are fie- 
quently given by the mortgage deed.* See 
Mortgage, g 8. 

MORTH. — Murder, answering exactly to 
the French cissassinat or muerie de guetapens. 


MORTGAGE DEBT. — See Mobt- 

OA(JK, g L 


MORTHLAGA. — A murderer. — Cowell. 


MoiviNiAGE, EtiTTiTAULK, (dofiucd). 58 Ala. 
39; I Chit. <i«a, Pr. 335, 

— (wluit (‘onHlitutcH), 2 Sumn. (tJ. S.) 
486; 38 Ahi. 643; 6 (Bll & J. (Md.) 275; 1 
Chiu Uun. Pr. 469. 


MORTHLAGB.—Murder.— Cbrf. 

MORTIPIOATIOISr.— A term of Scotch 
law, synonymous with the English mortmain 
(?• V .) 


MORTGAGB OP GOODS.— 

S(f. (JHATTKl, M<)KT(JA«K; Moktoaub, ? 3. 

MORTGAGEB.— Ho that takes or re- 
coivt'rt a 

MORTGAGOR, or MORTGAGER. 
— 11« that givcH a inortgnso- 

MORTGAGOR AND MORT- 
GAGEE IN POSSESSION. - 

g 1. Mortfiraffor.— -A mortgagor in pos- 
HowHioii is in the mune position jw an ordi- 
nary lamlowner, except Unit he nnwt 
not' prejiuiiee tlie atuiurity hy coninnUing 
•wnsto. Jii Kiiglisb iaw, iio is entitled to 
eiilloet rents tnider loases gnintod before 
the mortgiigo, until tlio mnrtgugeo gives 
tlio tonanU notice of tlie mortgage j anil, 


MORTIS CAUSA DONATIO.— Sfe. 
Donatio Causa Moktis. 

MORTMAIN. — Noeman-Frbnch ; morte 
menu; (Britt. S2b; Loysel Inst Oout gloss.;) Low 
Latin: vwrtm manan^ a dead hand, because “the 
lands were said to come to dead bands as to tlie lords, 
for that by alienation in moitmainethey lost wholly 
thoii escheats, and in etfei't their knight serrioes tor 
tlw doleneo of tlic real mo ; wards, mairiages, reliefer, 
aiui the like; and therefore was called a dead hand, 
for that a dead hand yeeldeth no a»?rvioe." Co. Lltt. 
2 b. 

The term “mortmain” is applied to two 
classes of sUituteH. 

g 1. Statutes of mortmain. — The 
fttatuteri prohibiting iilieimtioii in mortmain, in 
tlie Htrict sewHO of tho word, i. e, alienation of 
land to corporatioiiH, are Magm QhaHa^ the 
Stat. I)e Ftrts Rdigiom (7 Edw. L), Slat. West- 
minster n. (13 ICdw. I. c, 32), and 15 liich. 2. 
These statutes prohibited not only direct grants 
of Irnnl to corporations, whether sole or aggre- 
gate, hut also several contrivances by which the 
religious houses, against which the statutes wore 


* By the English (jottvovanmng Act, 1881, u land haa power to cut and sell timber and other 
mortgagor m umrtgagoo uf laud, while in possoH- trees ripe for cutting, not being used for shelter 
iitm, has a iwiwer of making binding leaseH of or ornament, i 19. 

the morigagtsl laud, subjeul to t^ertain runitiilionii These provisions only apply to mortgages 
iiUti rewl t'U'Uoui* as to tlie length of the term, the matie tiffer the Slst December, 1881, and only 
rent, S IH. ^ ^ contrary mtenUon w not expressed by 

i|y ibc wuu« act, a mortg«gM powefwioa of the portlee. 


MORTMAi:t^. 


(842) 


MOTION. 


especially directed, attempted to elude tlieir pro- 
visions. {See Use.) Their effect was, that if 
land was giranted to a corporation without a 
license from the crown, and from the feudal 
lords of whom it was mediately or immediately 
holden, then, within a certain time, tlie imme- 
diate lord might enter on or take possession of 
the land, which thus became forfeited to him ; 
or, if he failed to do so, each lord paramount 
had the right to enter in his turn, and in default 
of all of tliem tiie crown. In modern times, 
however, the rights of intermediate lords became 
unimportant, and hy the Stat. 7 and S Will. III. 
c. 37, it was enacted that the crown for the future 
may grant licenses to aliene or take land in 
mortmain, of whnm&oever it may he holden. 
Many corporations are exempt from the otiera- 
tion of the Statutes of Mortmain : sucli are the 
universities and colleges of Oxford and Cam- 
bridge, associations formed un<ler the Companies 
Acts, the Building Societies, Friendly Societies, 
and Industrial and Provident Societies Acts, <fec. 
Britt, 90 a; Co. Litt. 2b, 98 b; 2 Bl. Com. 267 ; 
1 Steph. Com. 454 ; Tud Char. Trusts 36 ; Pighy 
Hist. B. P. 98, 150, 2o0, 325. 6Ve, also, the acts 
of 18 and 19 Viet. c. 124, and 33 and 31 Viet. c. 
34, enabling charities, Ac., to invest money in 
real securities. 

? 2. Charitable TTses, or Mortmain 
Act. — In the popular use of the word, the 
Mortmain Act is the act of 9 Geo. II. c. 36, 
(more accurately culled the “Charitable U.se.s 
Act,”) which prohibits gifts of land or of money 
to be laid out in the purchase of land for any 
ciiaritable purposes, except by absolute and im- 
mediate conveyance by deed, executed and en- 
rolled with certain formalities, the object being 
to prevent improvident alienations or dlsposi- 
lioiis of land by languishing or dying persons 
to the disherison of their lawful lieivs. There- 
fore, all gills by will of land and of inoncy^ aris- 
ing out of or ccmnected with land, for cluiriluble ! 
purposes, are void.* The act was piissed to sup- 
plement the provisions of tlie Htafutes of Mort- 
main, {suprcif ‘i 1,) and of the act against super- 
stitious UH (28 ((/, r.) ; beoanse, although charities 
are not generally corporations, yet gifts to them 
are pi'actically in perpetuity, and are, therefore, 
contrary to the policy of ifie law, which favom 
free dealing in land. The Ciiaritable lTKe.s A<4. 
is, however, quite distinct from the Statutes of 
Mortmain; anrl, therefore, a corporation wJdch 
has power to Iiold land in movtiuaiii <'annot take 
land by a gilt contravening the provisions of tlie 
Charitable Uses Act. Luckraft w. Pridhatu. 0 
Ch. U 205. 

Moiitmaw, ^statute of), 1 Watts 218: 

3 WJ :el. Am, C. L. 406. 

MORTTTATtT.— 

^ 1, Public hea-ltb. — In the modern sense 
of the wortl, a timrtuary is a place for the recep- 
tion of dead bodies before intenuent. Under 


Tucl (3har. Trusts 30 et ««</,; Wms. 
!Heal Prop. 60 where the acts rehixmg 

some of the stringent provision.^ of the Hint. 0 
Geo, IL are referred to. As to what kiuds of 
property (debentures, &o.,) are withm tJxe act, 


the Public Health Act, 1875, ?? 141, 142, every 
local sanitary authority is empowered to pr<i- 
vide a mortuary, and to cause dead bodies to l>e 
removed to it ’in case.s where their retention in 
dwell ing-lioiisos might be picjudicial to the 
health of the inmates. 

g 2- In cburcli law, mortuaries are a sort 
of ecclebiastical heriotw, hoiivj; a customary gift 
olainicd by and clue to the mini.stcr in very many 
paiishes on the death of one of his [)iirishionei-s. 
The nature of the gift formerly \ariod ;i(‘cord- 
ing to the custom of the plaice, lieing ficipicully 
the next best chattel of the <le(*e!isc/l, alter tiie 
lord’s ilcriot. But by Stat. 21 lieu. VIU. <>. 
niortnnrie.s were fixed at certain sums, in no caso 
exceeding 10s. 2 Bl. ('Oin. 42o; Pliilliiu, haai, 
L. 873; and see Stats. 13 Ann. c. 0; and 28 (leo. 
II. c. 6. 

MORTUUM VAHItTM.— A dead pledge 
or mortgage. See MouTG-VCiW. 

MORTUUS.-Pead, 

Mortuus exitus non est oxitus (CU 
Litt 29 j : A dead issue is no issue. 

Mos retiiiendus est fidolissirnt’o vo- 
tiistatis {4 (Jo. 78) ; A eusUuu of the* truest 
aiithpiity is to bo retained. 

Most riTULio rnACKs, fin a statute'). 6 Pick. 
(Muss.) 276; 3 Johns. (N. Y.) (jli. 331); (> hL 
331; 1 Berg. (Pa.) 127. 

MOTE. — A meeting; an usH(*ml)Iy. Used 
in ctnnposition, as foUctm>tef ♦.'vc. Sea 

Gemot. 

MOTE-BELL. — Tim bell which was used 
hv the Haxous to sununon jieopUi t(» the - 

awvU. 

\ 

MOTEER. — A. euHtonniry Hervice or pay- 
ment at the mote or court of the lord, Irtun 
wlii(‘h some wore exempted by cliarbu* or pnvi- 

MOTHBR-OHtrROH. -Abe Matiux Kxj- 
<JU4SIA. 

MOTHERING*. A etistoiu of viHilhtK 

pnroutH on Mid-Lcut Sunday. * Jnn*th 

MOTIBILX8. - One that may be mov<**l or 
displaced ; also, a vagrant. FIcta 1. c. vl. 

MOTION.- 

I 1. A motion in atrnppllcnfion in a 
court ora jutlgo* Sornt' iiiotiops nro inmin 
mimmarily, without vvi\*ivnt*o to iitty pm»t|. 
ing action, as where apjdlciHton m tumio 
for a writ of hulmn mrpuH tv. t».) Chlmr 

and the efflwt of a IgMpuiKt to n cltHfity otit of a 
fmul partly arising fmnt l«ml, WhIh, 

K<k AnATfs.'vtErr, I 4. nml I>K»w>rn:itiCj Aure«» 
t«. Hawe. 9 Ch. D. S37: Ajhwonli Muiin, 

Ch. I). 863. 


MOTION. 


(843) 


MOUNTAIN. 


motions are employed to obtain a judg- 
ment on the main question in an action 
(.^ee Motion for Judgment) ; but these are 
not motions in the sense in which the 
word is commonly used, namely, to denote 
an interlocutory application in an action. 
Motions may be made either in court or 
in chambers ; but, in England, as a gen- 
eral rule, a motion is an oral application 
nmde by counsel in open court, as opposed 
to a petition, which is a written applica- 
tion, and to a summons, which is made in 
chambers. I)an. Ch. Pr. 1437; 3 Steph. 
Com. 627 ; Wins. & B. Adm. 302. 

I 2. On notice— Ex parte.— Ordina- 
rily a motion is only made after notice 
has been given to the other side; some- 
times, however, a motion is made ex parte. 
In common law practice, too, a motion is 
sometimes fur a rule to show cause; in 
such a case the applicant moves ex parte 
for a rule calling upon the other side to 
slunv (^lUiHc to the court on a day named 
why the order asked for should not be 
nuulo upon him. See Order; Rule. 

'i 3. Of course. — A motion of course is 
a motion which is granted by the court as 
«v matter of course. 

Ji 4, Saving motion.— In English Ohan- 
<vry practice, if counsel is unable to make a 
njolion on the day for which notice has been 
given, ho is outitlod, as a matter of right, **to 
save the inotioii,” L e, to ivljouni it to the next 
motion day li>y mentioning it to tho court, wiLh- 
<»ut tho consent of the <aher side. Ban. Oh. Pr. 
lUh 

g 5. Abandoned motion.— If counsel 
does not eitheu’ bring on or save his mo- 
tion on tho day for which notice has been 
given, (provided, of course, ho has had an 
ofiportimity of Ixdng heard), the motion is 
said to ho abandoned, and the other side 
is entitled to his costs of it. 

Motion, (ddhmd). 41 Cal. 04r7. 

(in the ctido). 3 Ilow. (N* Y.) Pr. 
2H7. 

MOTION FOB BBOBFE.— Under the 
clmnccry practice, the most usual mode of 
bringing on a suit for hearing when the defend- 
ant has answereti, m by motion Air decree. To 
do tide the phdntitf serves on the defendant a 
nutlcc of his intention to move for a decree. 
Hunt, Buit 69 j Dan. Ch. Ff, 722. See Deome, 
I I I FuRTIXEB CONStDEEATION. 

MOTION FOB BIE11OTIONS.-F01S 
merly, in English dlvorcit and pmbate nraedee, 
alter the pleadingi had been oonoludadf it ym 


necessary to make a motion to obtain the diree 
tions of the court as to the manner in which the 
questions of fact raised by the pleadings were to 
be tried. (Browne Div. 229 ; Browne Prob. Pr. 
290. ^ See Rules of Court xxxvi., 5.) This 
practice has recently been abolished, and a cause 
at issue is now set down for trial in accordance 
with a general order of the court. Probate, 
Divorce and Admiralty Rules, § 205, (10th 
August, 1830.) 

MOTION FOR JUDQMBNT.— 

i 1. This is the mode of obtaining the 
judgment of a court of record in an action 
in all cases where no other mode of obtain- 
ing it is prescribed. (Sm. Ac. 146.) Thus, 
if at the trial of an action the judge does 
not direct any judgment to be entered, the 
proper course is for the party who thinks 
the result of the trial in his favor to move 
for judgment on the verdict or findings at 
the trial. So, if the defendant makes 
default in delivering his defense, the plain- 
tiff must set down the action on motion 
for judgment, unless it is of such a nature 
that he may enter judgment for his claim 
at once, {e,g. where it is for a debt, damages, 
recovery of land, or the like.) 

g 2, A motion for judgment ordinarily 
requires to be set down in the cause list, 
and notice of it given to the other side. 

I 

MOTION FOR NEW TRIAL.— 

See Trial. 

■MOTION IN ARREST OF JUDO- 
MBNT.— Arrest of Judgment. 

MOTION TO SET ASIDE JUDG- 
MENT.— This is a step taken by a party 
in an action who is dissatisfied with the 
judgment directed to be entered at the 
trial of the action, on the ground either 
that the finding of the jury has been 
wrongly entered, or that the judgment 
itself is wrong. 

MOTIVE.— That which moves to 
action ; the inducement, cause or reason 
why an act is done. 

MOTtT PROPRIO.— The commencing 
words of a certain kind of papai rescript 

Motod, (defined). 2 W. H. 822. 

MOULT.— A mow of com or hay.— Par. 
Antiiq» 401. 

MoxnfTTixsr Li.ND, (does not describe situation 
but quality). 1 Burr. i529 ; 1 Str, 7 i# 
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Movable bitects, (ia a mil). 18 Wend 

(K y.) 208. 

Movable estatBj (in a will), Penn. (N. 

Movable, eveev, [in a devise). 2 Dali. (U. 
S0H2i. 

Movable goods and chattels, (in a willj- 
1 W. Jones 225; 2 Com. Dig. 661. 

Movable pbopeety, (defined). 19 Conn, 
245, 247 . ^ 

(includes what), 19 Conn. 238, 245; 

6 Dana (Ey.) 348. 

(in a bequest). 2 Red. (N. C.) Eq. 

292 . 


MULLONBS PCBNI.~Cooks or ricks of 
hay . — Oowdl 

MULMUTIN LAWS.— /ScjeMoLMDTiAN 
Laws. ^ 

MULITBDA.— A place to build a water- 
mill. 

MULTA, or MTJLTURA BPISCOPI. 

— A fine or final satisfaction, anciently .£)ivon to 

the king by tlie bishops, that they might liiwe 
power to make their wills; and that they iniglit 
have the probate of oilier hicu’h wills, and the 
granting of administration. 2 Inst. 291. 


M O YA B Li E S . — Goods ; furniture ; 
personalty. 

Movables, in-door, (in a bequest). 17 
Pick. (Mass.) 404. 

Movables or goods, (may include bonds). 
4 Wheel. Am. C. L. 386. 

MOVING- POB AN ABCUMENT. 
— Milking u motion on a day which is not mo- 
tion day, in virtue of having ai'gued a special 
case; used in the Exchequer after it became 
obsolete in the C2neen^s Bench. — Wlicuricn,, 

Mttoe and manure, (in a covenant). 5 
Barn, & Aid. 416, 418. 

MULATTO. — ^The offspring of parents 


Multa oonoeduntur per obliauum, 
c^tisB non oonoeduntur d© direoto (6 Co, 
47): Many thinga are inilirociiy ooucodiKl 
which are not conceded directly. 

Multa ignoramus quas nobis non 
laterent si veterum lectio nobis fait 
familiaris (10 Co. 73 ) : Wo arc iguoraid of 
many thing’s wliich would not be hi<hU*n irom 
us if the recuiiug of old uuthora was familiar 
to us, 

Multa in jure communi contra rati- 
onem disputandi, pro communi utili- 
bate, intxodneta Bunt ( Co, i Jtt. 7 U ) ; M« uy 
things contriu-y to llio ruloof argument an* iiilro- 
duced into the coninxuu law for common utilily. 


one of whom is white and the other black. 

Mulatto, (defined). 18 Ala. 276, 720; S 
Har- M. (Md.) 606 ; 7 Ma^. 88 ; 1 Bail, (S. 
C.) 270, 275. 

(in a statute). 13 Mass. 549, 653. 

MULCT — MULCTA. — fine; a 
pecuniary punishment. 


Multa multo ©xeroitatlono fticilltiH 
quam rogulis peroipics (4 60 ) \m 

will perceive uisiay thingM nmeli more easily by 
practice than by rides. 

Multa non vetat lose, qu£c tamon 
taoite damnavit; The law ibrluila not 
many Ihhigs which yet it has whuitly <*on- 
demnod. 


Mulota damnum famse non irrofirat 
(Cod. 1, 64) ; A fine does not involve. loss of 
character. 

MITLIBR. — Norman-Frbnch: muliers, from 
Lattii, miLlier, a wife Britt. 203 b; Co Lltt. 213 b. 

Ill the old books is applied to a son, 

daughter, brothor, sltstcr, 85c,, to eagulfy one liorn 
in lawful wud'louk, or logitimate, as opposed to a 
baatard. The expression was formerly of im- 
portunoe in what was called the cjise of *'himUird 
and midier (“chlcst son a ba8tard 

and younger son legitimate")) wlii<ih oocuiTccf 
where a wian had a bastard son, and afterwards 
married the mother and by her had a legitimate 
eon. If the father died and the haeturd entered , 
on his land aud died seized of it, so that it de- 
scended to hisi8.Mue, the ma/Av yjuzVad was barred 
of lus right to the land. (Lilt. J 399 et m/.) 
The diKilrino seutUB to have been abi)liHlicd by 
S and 4 Will IV, c, 27, ^ 39, 2 BL Com. 

% ( 14 ). Bastard. 

aj^i'CTLIBBATUS. — A legitiimte eon.— 
Q-lmv. 

HTTLIBBTY.— Ijawful iwue, Ixscauso bogat^ 
ten e niuKf're (of a wile), and not ew? ocmj(yubin4^ 
Co. Litt. 362. 


Multa traneount oixm xuiivcirHltiitc 
quae non por bo truntsonnt 'o. Liu. : 
Many things piias in the wiioie, which do not 
pass by thcinselves. 

Multi multa, nomo omnia uovlt (4 
ItiHt. 548): Many inmi have knmvu many 
I things ; no ouo iias known evurythiag, 

MULTIFARrOUSHKSS. — trndvr 
Uio praoticui of courts of Chaiicory, a hill 
of complaint 5e upon to a. <Jfunurror fiir 
niultifuriouHnesH when it attoiupta tt» cm* 
bmeo too many object H or enusos tJ niiit* 
(Daih Ch, Fr» 28iL) Uiulo'r thn now Hug* 
lish praetice, a plaintifr iiiny irudiulc lui 
many cansosof lU'titai m ho jtkmaoH in ane 
writ, oxeopt in iho tumo of aotioat for th© 
rotiovery of laiul, actiom by oicomitom anti 
tru8too» in baukrnptfty, 4bc,, and In tha 
oiiao of one action being brought for »ov» 
eral olaims which cannot be convmilontly 
dispoaed of together, Eule» of Courts xvll 
80 $ Soimm, i h 
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Multifariousness, (defined). 44 Mo. 3fi0. 

equity), b Paige (N. Y.) 
160, 254; 15 Am. Dec. 427 t^.; 7 Md. L. Kec. 


No. 8. 


Multitude imperitorum perdit cu- 
riam (2 Inst. 219) : A multitude of ignorant 
persons destroys a court. 


^1^LTIPA.HTITEI. — Divided into several 


parts. 


MULTO. — ^In old records, a wether sheep. 
MULTO PORTIOHI. — See A Fortiori. 


^ MTJLTIPLBPOINDING-.— A proceeding i 
in Scotch law, of the same nature as the English 
and American “interpleader” {q, v.) 

Multiplex et indistinotura parit con- I 
fusionem; et qusestiones quo simpli- I 
oiores, eo lucidiores . i Hob. 335): Multi- 
plicity and indistinctness produce confusion ; 
and questions, the more simple they are, the 
more lucid. 

Multiplioata transg'ressione eresoat 
poon^ infLictio (2 Inst. 479) : Let infliction 
of pimisliment increase with multiplied crime. 

MULTIPLIGITT.— A bill in equity 
may be objectionable for an undue divid- 
ing or HpliUing up of a single cause of suit, 
and thus multiplying subjects of litigation. 
Equity diwcourngos unreasonable litiga- 
tion. It will not, therefore, permit a bill 
to be brought for a part of a matter only, 
where ibo whole in ilie proper subject of 
one Huit. Upon a somewhat analogous 
ground, if ati ancestor has made two mort- 
gages, tho heir will not bcj allowed to re- 
decun one without the other; for in such 
a caso, tlio equity of the heir, like that of 
the ancestor, is to redeem the whole or 
neither. Btory Eq, Id. 234, 

MUL-riPLY.— When a thing is divided 
into Htwenil parts, and something which was 
<lopcndcnt on or annexed to it thenceforward 
be4*oriu»M dep<‘n(lent on or annexed to ouch part 
of it, the aecoHHary is said to bo multiplied. 
Thus, if a eopyhohl tenement for which a heriot 
isdue to flic lord on tho death of each succoaMive 
U^nnnt, is <livided into parcels and conveyed to 
dhlercnt perHonH, the heriot will bo multiplied, 
%» <!* a henot will be due for each parcel. Kit 
Copyh* 183, citing Attroo Scutt, 6 East 481. 
iSija Ai*x*onTioNMKKTi Entire. 

MTOTITTOB,---- According to some old 
writem, m assembly of ten or more persons, but 
others claim that there k no fixed minimum 
number. 

{in a statute). 104 Mass. 607. 

Mi:ilttttidinem daoem flaoiunt (Co. Litt. 
067) t Ten make a multitude. 

Multitude errantium non parft ar- 
rorl patroolnlum {UCo.76)j The multi- 
tude A those who err ftres no exouse to eicror. 


Multo utilius est pauoa idonea 
effundere quam multis inutilibus 
homines gravari (4 Co. 20) : It is more 
useful to pour forth a few useful things than to 
oppress men with many useless things. 

MULTURE. — A grist or grinding ; the coin 
ground ; also the toll or fee due for grinding. 

MUMMINGh. — Antic diversions in the 
Cliristmas holidays, suppressed in Queen Anne's 
time. 6'ee Stat. 3 Hen. VIII. c. 9. 

MUND, — Peace ; whence mundhryej a breach 
of the peace. Leg. H. 1 c. 37. 

MUNDBYRD — MUNDBBURBB.— A 

receiving into favor and protection . — CoweJL 

MUNBRA. — ^Portions of lands distributed 
to tenants, and revocable at the lord^s will, under 
the early feudal system. 

'^MUNICIPAL. — ^Belonging to a city or 
municipal corporation. 

MUNICIPAL BONDS,— Negotiable 
bonds issued pursuant to statutory author- 
ity, by a municipal corporation, to secure 
its indebtedness. Their payment, when 
due, is effected by means of taxation. See 
Bond, ? 5. 

MunicipaIi claims, (does not apply to 
registered taxes). 72 Pa. St. 92. 

MUNICIPAL CORPORATION,— 

S 1. In Anaerioan law.— A public cor- 
poration, created by government for politi- 
cal purposes, and having subordinate and 
local powers of legislation ; e. g. a county, 
incorporated town, city, etc. 2 Kent Com. 
276. 

g 2. In English law.— A corporation con- 
sisting of all or part of the inhabitants of a 
town, and having the power and duty of enforc- 
ing the good rule and government of the place, 
including the ligliting, cleansing, paving, and 
improving of the streets, the prevention of 
niuaancos, <&c. (Grant Corp. 10 ; 3 Bteph, Com, 
31 et sea,) Most municipal corporations (London 
being the principal exception) are regulated by 
the Municipal Corporations Act, 1836, {see the 
Municipal Corporations (New Charters) Act, 
1877,) which fixes the qiialiflcation ^ for the 
burgesses or members of the corporation, and 
provides for the election in each borough of a 
mayor, aldermen, and council; for the appoint* 
m<mt of a watch committee to regulate the 
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police of the borough, and for the payment of 
the expenses of the borough out of the borough 
fund and rate. Most municipal corporations are 
also the authorities for carrying out the pro- 
visions of the Public Plealth Act,^ 1875, the 
Artisans’ Dwellings Act, 1875, and similar aots, 
in their respective districts. 

g 3. Corporations regulated by the M. C. Act, 
1835, are trustees of the corporate property for 
the benefit of their respective boroughs. Grant 
Corp. 108; Att.-Gen. v. Mayor of Brecon, 10 Ch. 
D. 204. See Borough; Justice of the 
Peace; Metropolitamt Board of Works; 
Eecorder. 

Municipal corporation, (defined). 7 Cal. 
361; 16 Id 222; 1 Dak. T. 247. 

(distinguished from private corpora- 
tion”). 84 Pa. St. 487, 493. 

Municipal courts, (defined). 22 Cal. 473. 

MUNICIPAL LAW.— /See Law, ? 3. 

Municipal purposes, (in a statute). 43 
Ala. 598. 

Municipal regulation, (defined). 4 Grim. 
Law Mag. 81. 

MUNIMENT.— Title deeds and other 
documents relating to the title to land arc 
sometimes called “muniments,” from the 
Latin word munio, which signifies to defend 
or fortify, because they enable the owner 
to defend his estate. — Teryyies ile la Lnj. 

MUNIMENT-HOUSE, or MUNI- 
MENT -ROOM. — A house or I'oom of 
strength, in cathedrals, collegiate chumheH, 
castles, colleges, public buildings, <&c., purposely 
made for keeping deeds, charters, writings, Au*. 
3 Inst. 170, 

Munitions op war, (in a statute), 9 Cranch 
(D. S.) 243. 

MURAOE. — Money paid to keep walls in 
repair. — Cowell, 

M-URATIO.— A town or borough sur- 
rounded with walls. — Jacob, 

MUBDBR. — The crime of unlawful 
homicide with malice aforethought, (see 
IIoMroiDE; Malice), as whore death is 
caused by an act done with the intention 
to cause death or bodily harm, or which is 
commonly known to be likely to oiuiho 
death or bodily liarm. Thus, if A. finds 
B. asleep on some straw and lights the 
straw, whether he means to kill B., or 
whetlier ho means to do B, serious injuity 
without killing him, in either case, if B. m 
burnt to death, A. is guilty of murder. 
So, if A. shoots at B., intending to kill 
him, and kills 0. instead, A. is guilty of 
murder, | 


2 2. Murder is punishable by death 
(g. v.); attempts to murder are punishable 
by imprisonment for life or a term of 
years. Steph. Cr. Dig. 144 seq.; 1 Russ, 
br. & M. 641 et seq, 

? 3. Self-murder. — A person who kills 
himself in a manner which, in tlie case of 
another person, would amount to murder, 
is guilty of self-murder or suieitle (q. v.) 
See Felo de se. 

Murder, (defined). 4 Dali. (IT. vS.) I‘lr5; 25 
Cal. 361 ; 27 Id, 572 ; 41 Id. 96 ; 1 Dak. T. -hlS ; 
14 Bush (ICv.) 340; 5 Cush. (Mass.) ;»()(>; S 
Mich. 320, 387; 10 Id. 210; 2 llalst. (N. J.) 
243; 5 Id. J74; 5 Cow. (N. Y.) 39, 51; 13 
Wend. (N.Y.) 150, 167; 12 Phil. (Pa.) 553; 58 
Pa. St. 10; 84 fd. 80; 4 Ilunipb. (Tenn.) 136. 

(wliat constitutes). 4 Dali. ( U. S.) 

428; 1 Wash. (U. S.) 25 Ark. 405; 29 Id, 

248; 56 C’al. 36; 33 Ga. 303; 4t) Id, 482; 22 
Jnd. 1; 11 Bush (Ky.) 575; 101 Mass. 1; 30 
Mich. 16; 6i) Mo. 391 ; 2 Park. (N. Y.) (V. 28; 
19 Wend. (N. Y.) 615; Wh G. 0. 112; 1 
Moo. C. C. 334. 

(what killing is not). 74 Jnd, 1 ; 53 

Vt 560. 

(distinguished from “inatwhmghttT 

1 Hawks (N. 0.) 78; 58 Pa. St. U); 2 Vju 
C as. 78. 

(in an indictment). 24 La. Ann. 493 ; 

50 Wis. 51 6. 

Murder in the first dkoree, (definisi). 
17 Cal. 389; 39 Id. 691; 43 Id, 552; Wright 
(Ohio) 20; 2 Ashm. (Pa.) 41, 6t); 75 Pa„ St, 
403; 18 Ain. Dec. 770, 774 7/., 7K-1 -a. 

(what (‘onstitutes). 49 <?al, 167; 23 

Ind. 231; 54 Mo. 153; 64 Id. 191, 319; 9 
Humph. (Tcim.) 660; I Tex, App, 159, 501; 
53 Vt. 37. 

— (wlint* is not). 54 Ind. 128. 

((li.stinguislieil from ‘Dnurdor in tho 

secsind degree”)- 21 Cal. 17; 25 Id, 361; 31 
Id, 211 ; 58 Pa. St. lU; 4 Humph. (Teini.) 136; 
53 Vt. 560. 

Murder in the heoond dkoree, fdeflimd). 
52 Ala. 318; 39 Cal. 694; 18 Am. Dee, 770, 
774 784 w, 

— (what confititnleH). 33 Iowa 270: 19 

Jnd. 170; 23 Id, 231. 

MURDERMENT.— An olmoh^c term for 
murder. 

MURDRUM.— The «eerefc killing of 
another, also tho ameremment to which thn vlll 
wherein it wtiH committed, or, if ilmt wero (««> 
poor, tho whole hundretl, wiw liuhle* A» to the^ 
ratoH of componHtttion for munitT amongut tlta 
Auglo-Bnxon«, m 2 llidh Mith Ages 275, 

MURORUM OPERATIC, -Thofwjfvlrii 
of work and luhor dmm by InlmhlttuttH utirl 
adjoining tenants !n bniliiing or rt*|mii4itg th« 
wailHof acity or ca«Uo; their permimil morvkt 
was coinmuloa into mum^e (p v,)^QmeIL 

MUSI0*--S!!« CoPYRtciitt; Rmnt of 
Representation ano P»BfOEMAKO«. 


MUSSA. 


( 847 ) 


MUTUAL. 


MUSSA. — A moss or mai'sh ground ; or 
a place where sedges grow^ a place overrun 
with moss . — CowdL 

Mr ST, (in a statute, when directory only). 1 
Civ. Tro. (N. Y.) 12G. 

(in New York code). 61 How. (N. Y.) 

Must vest in interest, (in New York 
revised statutes). 5 Paige (N. Y.) 463. 

MUSTER-BOOK. — A book in which the 
forces arc registered.— Ycrwies de la Ley, 

MUSTER-MASTER.— One who superin- 
tended tlie muster to prevent frauds. Stat. 35 
Elia. c. 4. 

MUSTER ROLL. — The formal list of 
a body of soldiers, or of a ship’s company. 

Mitsterino into the service, (construed). 
8 A lien (Mass.) 4S0. 

MUTA-OANUM. — A kennel of hounds ; | 
one of the mortuaries to which the crown was 
cnlilled at a bishop’s or abbot’s decease, 2 Bl, 
Com, 426. 

MUTATIS-MUTAHDIS.-With the 

necessary changes in points of detail. 

MUTE. — A priHoiior is said to stand 
jnul.o wlion, being jrrraigncd for treason or 
folony, bo oithor innkcs no answer at all, 
or HUH worn foreign to tbe purpose, or with 
sticdi nnittor as is not allowable, and will 
not answer otliorwiso. In the first case, a 
jury muHt bo sworn to try whether the 
prisoner stands mute of mslitie (i. 
obwlinatnly), or by visitation uf God {e,g. 
b(dng (loaf or dumb), If he is found mute 
hy visitaliou of God, the trial proceeds as 
if ho had pleaded not guilty ; if he is found 
inuUi of inah'co, or if ho will not answer 
ciiro,<‘tly to the indictment, the court may 
order a. plea of not guilty to bo entered, 
and tbo trial proceeds accordingly. (4 
Bli^ph* (loin. 801 ; Btat. 7 and 8 Goo. lY. c, 
28.) In Ueg. ti, Berry (I Q. B. D, 447) a 
ploa of guilty” was ordeml to- ho 
cnlorod for a prisonor who stood mute by 
visitation of God* 

MUTILATION. — Deprivation of a 
limb or any essential part. Be& Mayhem. 

MUTINT.-Open and violent resist- 
ance of tljcir superior olheors, by soldiers 
or seamen, or opposition to their lawful 
autiiority. 


MUTnsnr act.— 

J 1. The English Bill of Rights (Stat. 1 W. 

M. (2) c. 2) declares that the raising or keeping 
a standing army within the kingdom in time of 
peace, unless it be with consent of parliament, is 
against law. Therefore, to enable the army to 
be kept up, an act of parliament is annually 
passed authorizing this to be done. Formerly 
this annual act contained elaborate proviaions 
for the enlistment, payment and billeting of sol- 
diers, for the punishment of mutiny and deser- 
tion, and generally for the government of the 
army (2 Steph. Cora. 589), and was hence ealk-d 
the Mutiny Act; bijf these provisions have le- 
cently been consolidated in one act, called tlie 
Army Discipline and Regulation Act, 1879; 
and, therefore, in the annual act it is sufficient 
to provide that the Army Discipline and Regu- 
lation Act, 1879, shall remain m force for one 
year. 

? 2. The Ai'ray Discipline and Regulation 
Act, 1879, has been supplemented and amended 
by various acts, especially the Regulation of the 
Forces Act, 1881, and has now been repealed by 
the Army Act, 1881, which consolidates its pro- 
visions with those of the amending acts. 

Mutual accounts, (what constitutes). 2 
Gr. (N. J.) 645; 17 Serg. & R. (Pa.) 347; 6 
Wheel. Am. C. L. 472 ; 1 Chit. Gen. Pr, 777 ; 1 
Eq. Cas. Abr. 8. 

(what are not). 15 Wend, (N. Y.) 

654. 

(under statutes of limitation). 17 Cal. . 

344, 594 ; 35 Jd. 122 ; 12 Ind. 174 ; 38 Me. 149 
511(1.104; 5 Bosw. (N. Y.) 226. 

Mutual combat, (defined). 46 Ga. 148, 158. 

MUTUAL CREDITS — MUTUAL 
DEALING'S. — The phrase “mutual credits” 
used in the English Bankruptcy Acts denotes 
such dealings between two pei-sons as must in 
their natiu*e terminate, or have a tendency to 
terminate, in debts, (Robs. Bankr. 312; Chit. 
Oont. 785; Rose v. Hart, 8 Taunt. 449; 2 Sm. 
Lead. Cas. 206.) The “mutual credit clauses” 
in the acts provide that where there have been 
mutual credits, mutual debts, or other mutual 
dealings between tine bankrupt and onc't^f bis 
creditors, an account shall be taken of what is 
duo from the one party to the other in respect 
of such mutual dealings, and tlie stim due from 
the one party shall he set ofi‘ against any sum 
due from tlie other party, and the balance of 
such account, and no more, shall be claimed or 
paid on either Hide respectively. (Bankruptcy 
Act, 1809, § 39. ' See Bankruptcy Act, 1849, 
g 171.) The effect produced by the mutual 
credit clause is, therefore, a species of set-off 
(< 7 . !>.), but dilTers from^ the orciiniuy set-ofi'^ be- 
tween solvent pei-sons in having for its object, 
not to prevent cross actions, but to avoid tlie 
injustice, which would otherwise arise, of com- 
pelling a creditor to par the trustee in bank- 
ruptcy the full amount of the debt due from him 
to the bankrupt, while the creditor would per- 
haps only receive a small dividend under the 
bankruptcy on the debt due from the bankrupt 
to him. Bobs. Bankr, 808, 814. S&e AsUey r. 
Gu^, L. B. 4 0, F, 714} In re Winter, 8 Ch. 
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]Mittl’‘AL credit, (within tlie Stat. 5 Qeo IT. 
r .^0, 9 28). • 5 Barn. & Aid. 8G1, 866; 2 Brod. 

B. 89, 9G. 

Mutual credits, (what constitute). 85 N. 
Y. 580; 1 Atk. 228, 230, 235; 1 Barn. & Aid. 
471, 472; 1 Eng. Com L. 45; Holt 408; 2 J. 
B. Moo. 547 ; 1 P. Wms. 325 ; 4 Taunt 888 ; 5 
Id, 56 ; 8 Id, 156, 499 ; 3 T. R. 507, 500. 

(what are not). 1 Atk. 229, 2.37; 10 

Barn. & 0. 777, 783; 4 Eng. Com L. 22; 1 J. 
B Moo. 451 ; 4 Id, 515 ; 5 Price 593 ; 4 Taunt. 
775; 8 Id. 21. 

(within 6 Geo. IV. c. 16, | 50). 1 

Barn. & Ad. 521, 526. 

(in a statute). 1* T, It 112; 4 id. 

211 ; Chit Bills 740; 1 CJiit. Gen. Pr. 140. 

MUTUAL DEBTS.— Money due on 
both sides between two persons. (3 Bl. 
Com. 305.)— Countee-clmm; Set-off. 

Mutual debts, (defined), 1 liempst (U. 
S.) 155. 

(what are). 8 Wend. (K Y.) 113; 5 

Wheel. Am. G. L. 322. 

(what are not). 43 Conn. 80; 16 

Mass. 415. 

(in a statute). 2 Johns. (N. Y.) 150, 

155. 

Mutual demands, (what are). 2 Rand. 
(Va.) 449. 

MUTUAL INSURANOE.-^See In- 
surance. 

MUTUAL MISTAKE. --See Mis- 

take, g 10. 

Mutxtal mistake, (defined). 45 Barb. (IN'. 
Y.) 478, 481. 

Mutual open account current, (what is). 
27 Ark. 343, 346. 

MUTUAL PROyLIBBS.-See Con- 
sideration, g 5; Promise. 

MUTUAL TESTAMENT.— Wills 
made by two persons who leave their 
etFects reciprocally to tlio survivor. 

MUTUALITY.— 

g 1. Mutuality of assent*— In every 
agreeinont the parties must, ns regards the 
principal or essential part of the trans- 
action, intend the aarne thing, i, e, oaeli 
must know what the other is to do; this 
is called “mutuality of assent.” Chit, 
Cent. 33. 

g 2. Mutuality of oblig-ation.— In a 
simple contract arifdng from agreement, it 
is sometimes the essence of the transac- 
tion that each party should be bound to 
do something under it. This requirement 
is called “mutuality*” Thus» an agree- 


ment by A. to refer a question between 
him and B. to arbitiation is not enforee- 
able, unless B. also agrees to be bound by 
the award; and an agreement by C. \vith 
D. to learn a trade is not binding unless 
there is also an underbaking by D. to teach 
him. (Chit. Cont 14.) This may be called 
“mutuality of obligation ” 

g 3. Mutuality of remedy.— Mutual- 
ity of remedy is where each party can 
enforce the contract against the other. 
Thus, a vendor of land can onforcjo spe- 
cific performance of the contract by the 
purchaser, because the purcliaser could 
have done the same to him. On the otlier 
hand, mutuality of remedy do<*H not exist 
where one of the parties to a contniet is 
under disability, or whore it is requirtal by 
the Statute of Frauds to be in wriling, and 
be has not signed it, bocauso, though ho 
can enforce it, the , other parly cannot* 
Id. 13. 

Mutuality, (of a contract, defined). 26 M<1* 
37. 

Mutually agreed, (in a c»)tiitraet to (‘arry 
freight) . 1 0 East 311. 

MUTATION. — Tho act of borrowing* 

MUTUO.— To borrow. 

MUTUS.— Silent, not having anything to 
say. Sec Mute, 

MUTUS BT SURDUS.— Dumb and 
deaf. 

MUTUUM.— A loan, wht‘n4>y tin* abMoInto 
property in the thing h*nt paM*<cfi to the borrower, 
It being for coriHumption, and ho bring bound to 
rcHtoro, not the .same thing, bin ulhm* (hin;v< <if 
tho saino kind. Thus, if corn, wane, ni« ncy, or 
any other thing which is n<4. infcialcd to be re- 
turned, but only an equivalent in kind, m bnt 
or destroyed by aciddout, it is (ho Iom of tho 
borrowe.r’; for it in his property, im«i ho namt 
restore tlio cipiivalent in kind, the maxim rfun 
(*Ht ^Kvieuliimt rujaa ewC dowoiu/m * at»|tlyhtg' to 
such eanes. In a inultntm tlm pniperty pnsHi^ 
immediately from the nwtumt or lemfer to th« 
muimry or borrow<*r, ami tln^ hhaitical thing 
lent cannot be recovered or redonmndtah Jorim 
Bailm* 04, 

My, (in a will). B Watts (Pa*) B35* 

My \lti a will), ll Wall. (U. 

S.) 382. ' 

My emumm, (in a will, w1i«n «xehid^ 
afior-born children)* 1 1 Johns. {N. Y.) 337* 

My jflHTATio, (in a will). Myr* (Cah) 133 1 I 
Jan. ^ W. 5B3, 585* 

My fam:ii 4Y, (in a will)* Turn* A R, 15% 
X50< 

5rirH4XJ'PJjaiV(ta»wiU). U Emit 108, 
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My house akt) all that shale be ih it 
AT MY DEATH, (ill a will). 11 Ves. 662 : 8 Com. 
Di^y. 468. 

^Iy nearest surviving relations, (in a 
will). 8 Cora. Di^. 474. 

My property, (in a will). 17 Johns. (N. 

y.) 281. 

My real and personal estate, (in a will). 
4 Yes. 766. 

My twenty-five shares, (in a will). 5 
Ves. 461. 

IVlY WATCH, (in a will). 1 Atk. 416. 

JNIy wife and children, (in a will, excludes 
children of wile by former marriage). 20 Tex. 
731, 


MyiSTSTER-HAM. — Monastic habitation; 
perhaps the part of a monastery set apart for 
purposes of hospitality, or as a sanctuary for 
criminals. — Anc, Inst, Eng. 

MYSTERY. — An art, trade, or occupation, 
— CoweU. See Addition. 

Mystery, (what employments are). Stark. 
Cr. PI. 55. 

(housewifery is). 1 Browne (Pa.) 197. 

MYTAOISM. — ^In rhetoric, the too fre- 
quent use of the letter M. — Eneyd. Land, 


N. L. — See Non Liquet. 

NAAM. — The attaching or taking of one’s 
movable goods. It was called vif or mort, accord- 
ing to whether the chattels were living or dead. 
— Termes de la Ley, 

NAIL. — A lineal measure of two inches and 
a quarter. 

NAKED.— Nude. 

Naked, (defined). 126 Mass. 46. 

NAM. — (1) Distress; seizure. — Aw, Inst. 
Eng. (2) For; a word frequently used in intro- 
ducing the quotation of a Juatin maxim. 

NAMATION. — The act of distraining or 
taking a distress. — Cowell, 

NAME. — The discriminative appella- 
tion of an individual. Proper names are 
either christian-names, as being given at 
baptism, or surnameSf from the father, (4 
Co. 170. See Surname.) Names of per- 
sons not christened are surnames only. 
(1 Ld, Raym. 305. As to the name of a 
bastard, see flo, Litt. 36, and 1 Moo. 0. 0, 
402.) As to the designation of parties to 
bills of exchange by the initials or some 
contraction of the ohristian-name, see 3 
and 4 Wm. IV. c. 42, J 12. > man may 
have divers names at divers times, but not 
divers christian-names, (2 Bro. 0. C, 170.) 
Any one may take on himself whatever 
surname or as many surnames as he 
pleases, without statutory license. See 
Falconer on Surnames, and 8 Mau. & Sel. 
250. See^ alsOf Misnomer; Partnership. 

Name, (defined). 8 Cow* (N* Y.) 102, 106. 

(in a grant)* 9 Ck)w. (N. X) 140. 

TOL* 111 


3 Pick, 

ass.) 232. 

(devise to one on condition of change 

inghis). IW. B1.607. 

(variance of a leiter in). 3 Cai. (N. 

Y.) 219. 

(middle letter is no part of). 1 Hill 

(N. Y.) 102; -5 Johns. (N. Y.) 84. 

(use of wrong, in publication of mar- 
riage bans). 1 Barn. & Ad. 190; 1 Hagg. 
Cons. 394. 

(title of dignity is part of). 1 Ld. 

Raym. 303. 

(when misspelling is not fatal). 7 

Serg. & R. (Pa.) 479 ; 1 Com. Dig. 60. 

NAME AND ARMS OLAtTSB.— 
The'popular name in English law, for the clause,, 
sometimes inserted in a will or settlement by 
which property is given to a person, for the pur- 
pose of imposing on him the condition that he 
shall assume the surname and arms of the- 
testator or settlor, with a direction that if he 
neglects to assume or discontinues the use of 
them, the estate shall devolve on the next 
person in remainder, and a provision for pre- 
serving contingent remainders. 3 Dav, Con. 
277. 

Name, Christian, (the law knows hut one). 
14 Pet. (U.^8.) 322; 2 Cow. (N. Y.) 463. 

Namesake, my, (legacy to). 19 Yes. 381. 

NAMIIJM,— A distress. 2 Inst: 140. 

NAMIIJM VBTITtJM.— An unjust 
taking of the cattle of another and driving them 
to an unlawful place, pretending damage done' 
by them. 3 Bl. Com. 149. See Bei>levin. 

NANTISSEMENT.— In French law, 
the contract of ple<lge ; if of a movable, it is* 
called gage; and if of an immovable, it is- 
called aniichrise. — Brown. 

NARR. — A common abbrevation of narroMo,. 
v.) A declaration in an action.-— Jaco6. 

NARRATIO.— A count; a decslaratioiu 
3i> 


N. 


* Name, (mistake of. in a will). 




NARRATIVE. 


(850) 


NATURA. 


NARRATIVE.— In Scotland, that part of 
a conveyance which contains the descri[)tLon of 
the grantor, and person in whose favor tiie grant 
is made, and which states the cause (considera- 
tion) of granting . — Bell Diet, 

NARRATOR. — A pleader, or reporter.— 

Cowell, 

NARROW SEAS.— Those seas which 
rtin between two coasts not far aj)art. The term 
is sometimes api^lied to the English cliaiuiel. — 
^Vh(lrton. 

NASOITURXJS.— Yet to he bora; an 
unborn child. See Nattjs. 

NATALE. — The state and condition of a 
man acciuired by birth. 

NATHWYTB.--55se Laikwite. 

NATI ET NASOITURI.— Bora and to 
ijbe born. All heirs, near and remote. 

NATIO. — ^In old records, a native place. — 
^Coviell, , 

NATION, -—A people, distinguishod 
from another people, generally by their 
language, origin, or government; an as- 
“Sembly of men of free condition, ns dis- 
'tinguished from a family of alaves. — Whar- 
iton. 

Nation, (defined). 6 Pet. (IT. S,) 519. 

NATIONAL BANK, or BANK- 
ING ASSOCIATION.— A banking in- 
'Stitution created under the laws of the 
United States, as distinguished from a 
** State bank” which is organized under 
•the law of the State in which it docs huai- 
neap- See CJ. S. Bev. Stat. 5133-5243; 8 
Wall. (U. S.) 533. 

NATIONAL CHURCH.— The Protest- 
ant Church of England, of which tine sovereign 
is the head and supreme governor, 20 lien. 
Vin.c.l; lEIiz. c.l. 

NATIONAL OtTRRBNOY.-Notes 
issued by national banks, and by the 
United States government. By many, tho 
phrase “national currency” is limited to 
the first class of notes above mentioned, 
the term “greenbacks” being applied to 
the latter class, 

NATXONAI* OUBmNOY OP TITTO UNITED 
States, (in an indictment), 26 Gratt* (Va.) 
965. 

NATIONAL DEBT,— The money 
owing by government to some of the pub- 


lic, the interest of which is paid out of the 
taxes raised by the whole ot the public. 
See Fund, I 3. 

National debt, (defined). 2 Steph. Corn. 
574. 

NATIONALITY. — That quality or 
character which arisefi* from the tact of a 
person’s heh>nging to a nation or State. 
Nationality determines the political status 
of the individual, especially with renu’cnco 
to allegiance {q. u), while domicile deter- 
mines his civil status. Nationality arises 
either by hiith or by naturjilizution {q v.) 
See 8 Sav. Syst. ? 34(5 where “ nationality” 
is also used as opposed to “ tC'rritoriMliiy ” 
(q. V.) for the purpose of distingiiisliing (ho 
case of a nation having no national ttu'H- 
tory, e.g, the Jews; Wostl. Pr. Tnt. ].a,w 5; 
Udny V, Udny, L. R. 1 H. L. (8(?.) 441. 

NATIONS, LAW TNTKa- 

NATioNAL Law. Tho principal oiroiiscs 
against the law of nations are: (1) Viola- 
tions of safe conducts; (2) infringcjmmt 
of the rights of ambassadors; ami (3) 
piracy. See tho works of Grotius, Vatttd, 
and others. 

NATIVE CITIZEN.-^^^cfi Oirma, 

11. 

Natives, (defined). 2 Ktint Omn* 39. 

NATIVI OONVENTIONARXT. Vil- 
leins or hondmon by contract or ugrc<ani*Mt 
Leg. II. 1 c. 70. 

NATIVI BE STIPITH—VillcinH or 
bondmen by birth, or stotrk. -(/oav//, 

NATIVITAS.— Tho Hcrvitu«lo, bondage, nr 

villchiago of women.— Lv/. /» Abe. NiJiKU, 

NATIVO HABEND0.-AV« Dk Nativo 
Habkndo. 

NATIVUB.— A servant born,— Ohm, 

NATUEA.-Nntitre. 

Natxxra appotit perfeotutn; Ita at 
lose (Hob 144): Nature tlcsiri^ pcraiK^ion ; m 
also law. 

Natura non fiacit saltutn; Ha, noo 
leas; {ih, Litt. 23B) ; Naturn taki^ iit» loii|* j 
neither (hm law. 

Natiura non faolt vacuum, nao ten 
supervaouum (CK Uti, 79) ; Nature makiMi 
no vacuum ; law no »u|»ervttcnuiiu 
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Naturse vis maxima; natura ^is 
maxima (2 Inst. 564 j: The force of nature 
is greatest ; nature is doubly greatest. 

NATURAL APPBOTION. — That 
love v’hich one has for his kindred. It is 
held to be a good consideration for certain 
purposes. See Consideration, § 7 ; Cove* 
KANT TO Stand Seized. 

NATURAL ALLEGIANCE.— That 
perpetual attachment which is due from 
all niitural4)orn subjects to their sover- 
eign ; It diders from local allegiance, which 
is temporary only, being due from an alien 
or stranger-born for so long a time as he 
continues within the sovereign's dominions 
and protection, Post. 181. See Allegi- 
ance, J 1. 

NaTUKAL and ^ BBASONABLE WEAK AND 
TEAR EXCEPTED, (in an agreement for the sale 
of property). Spenc. (N. J.j 544. 

NATURAL-BORN SUBJECT. — 
See Allegiance; Citixens, g 1; National- 
ity ; ISaturauzation, § 4. 

NATURAL OHILD.-The child in 
fact; the child of one’s body. S^nne chil- 
dren are both the natural and legitimate 
odwpring of a marriage, i, e, those duly 
born in wodlocdc. Some are the legitimate 
but not the natural offspring of a mar- 
riage, i, e, those who are horn in wedlock, 
and never bastaixlized, although begotten 
in adultery and the natural children of a 
stranger. Some are natural children only, 
i, e, bastards, born out of wedlock, and 
those born in wedlock, who are bastard- 
ized, and hence the word is sometimes 
])()pular]y used as though it were simply 
cquivalont to bastard, (SV^* Bastard.) The 
only natural obligation which the law im- 
poses upon the parents of natural children 
is Ihoir maintenance. See? and 8 Viet. o. 
101, and 8 Viet. o. 10; ako, Saunders on 
A.fliIintion. 

NATURAL DAY.-&6Bay,§1. 

NATURAL EQUITY,-That which 
is founded in natural justice, in honesty 
and right, and which arises esc sBQfuo et 
iono^-^Bomicr. 

NATURAL FOOL.-Oae bom an 
idiot (g. V.) 


NATURAL FRUITS.— Fructus 
Naturales* 

NATTjRAii GUARDIAN, (when father is). 7 
Wheel Am. 0. L. 168 ; 2 Kent Com. 217. 

(when, mother is), 2 Root (Conn.) 

320. 

(rights of). 6 Conn. 494; 1 Johns. 

(N. Y.) Ch. 4; 7 Wend. (N. Y.) 354; 15 ML 
631. 

Natural heir, (in Indiana act of 1855). 
9 Am. L. Reg. 747, 

Natural heirs, (in a will). 19 Conn, 112; 
78 N. C. 372. 

NATURAL INFANCY.— A period 
of non-responsible life, which ends with 
the seventh year of a person’s age. See 
Capax Doli. 

NATUBAL L AW.— ^ee La^^ 2, and 

note. 

NATURAL LIBBRTY.-The power 
of acting as one thinks tic, unrestrained by 
any other power than the law of nature, 
1 Bl. Com. 125. 

NATURAL LIFE.— The period be- 
tween birth and natural death, as distin- 
guished from civil death (c^ v.) 

NATURAL OBLIGATIONS.-DU. 
ties which have a dehnite object, but 
are not subject to any legal necessity.-— 
Wharton. 

NATURAL PERSONS.-Such as 
we are formed by the Deity, as distin- 
guished from arVffioial persons or corpora- 
tions, formed by human laws, for purposes 
of society and government. 

NATURAL PRESUMPTION.— A 

presumption of fact arising from a proba- 
bility discerned in a fact, as distinguished 
from a legal presunaplion. See Fresump- 
TI02ir,‘g 1. 

NATURAL KtGHTB.-Those rights 
which supplement the direct rights of 
ownership (q, v.) by imposing duties on 
other persons. Thus, every owner of land 
has primd fade the right to prevent his 
neighbors from polluting the air passing 
over his land, and from disturbing, dimin- 
ishing, or polluting the water flowing 
through his land. He is also entitled to 
80 much support from his neighbor’s land 
as is neoessnry to keep his own land at its 
natural level These are called natural 
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rights/' as opp98e(i to acquired rights, 
such as easements, pro/its ^ prendrPy fran- 
chises, <£:o. Some writers use the term 

natural rights" to include all rights 
arising from ownership, (Phear Ets. W. 
7,) but this is inconvenient and unneces- 
sary. See Proprietary Rights. See the 
various titles; also^ Access; Air; Navi- 
gation; Support; Water. 

Naturale est quidlibet dissolvi eo 
modo quo ligatur {Jenk. Cent. 6(5) : It is 
natural for a thing to be unbound in the same 
way in which it w’as bound. 

NATUEALXZATION.— 

§ 1. This takes place when a person 
becomes the subject or citizen of a state 
to which he was before an alien. The effect 
of naturalization is that the imturalized 
subject or citizen thereby acquires all 
political and other rights, powers and 
privileges, and becomes subject to all obli- 
gations to which natural-born members 
of the state are entitled and subject, 
except that, according to English law, he 
cannot divest himself of his obligations 
towards the state of which he tvas for- 
merly a subject, without the consent of 
that state. See Expatriation. 

2 2. English procedure.— -An alien 
becomes a naturalized British subject by 
obtaining a certificate of naturalization 
from a secretary of state in accordance 
with the provisions of the Naturalization 
Act, 1870, which enlarges the powers given 
by 7 and 8 Viet. c. C6; a special certiiicMto 
of naturalization may be obtained for the 
purpose of quieting doubts as to the right 
of a person to be a British subject (? 7). 
(Cutler Naturalization ; BloobiDict. ; Holtz. 
Encycl.) Since the passing of the above 
mentioned acts, natimdization by private 
act of parliament, whic.h was formerly (he 
only method of becoming naturalized (1 
Bl. Com., 874}, has become unusual save 
in exceptional cases. Rep. on Nalur. 
App. 8. 

i 3. American procedure.— By tbo 
constitution of the United States, (Art. I., 
g 8.) the power to establish a uniform 
system of naturalization is vested in 
congress, and various laws have beon 
passed by that body from time to time, in 
pursuance of this authority^ Seo XJ. S. 
Rev, 8tat. 53 2105-2174. 


3 4. The teim “naturalization ' is ai.so 
sometimes applied to that o[>ornbion of 
law by which the children and grand- 
children born abroad of natural-born eub- 
jects or citizens, are tbemsclvcH nntmal- 
borii sulijects or citizens “to all inlcuTts, 
conatrnctiouH and purposes." RUt. 7 Ann 
c. 5; 13 Geo. III. c. 21 ; ns to Iho ])ropor 
construction of the ads, aee Wo*?t]. Pr Int. 
Law 11. 5^6 ALLF/nANCic, 3 1; Denizen; 
Expatriation ; Nation \lity. 

NATimALTZATioN, fpowor of, is (‘vclii.si voly 
in congress). 2 Wheat. (IJ. R.) 250, 2(>!) 

Natitralized, (feme enrert may U* vyilhcnt 
her husband’s fon.scnt). !(> Wc’nd. (N. ^.) (>17. 

NATURALIZE3D CITIS513N.- One 
who, being an alien by birth, lias rccoivcil 
citizenship under the consiit-nt.ion a.nd 
laws of the United Rtatoa. 

Nature, guardian by, (rights of). 2 
Wend. (N. Y.) 153. 

Nature op a will, (writing in). 1 P. Wins. 
741, 742. 

Nature op interest, (in Htniutc, when in- 
cludt3s quantity). WillK'rf. vStat. L. 1 U. 

Nature or icind HOKVEa, (in a will). I IL 
;B1. 223; 6T. R. 010. 

NATXJS. — Born, as distingul.shed from 
citfirmy about to be born. 

I NATJOLBRIJS.— In tbo civil law, tbo 
I m^ister or owner of a iucrebant vessel.- fh/a 
[ Lex, 

\ NAXJPRAG*B,— iShipwnTk. 

‘ NAULAGHl.— The frt'ight of passengerM In 

a ship.— ./e/iHwa/ Wnhnier, 

NATJT.^.— Sniku-s; carriera InM\ liter. 

NAVAG-ITTM . — \ duly on eerlnhi tennnti 
to carry their lord's goods ui a shij*. Jl ]doii, 
Ang. 922. 

NAVAL.— Apportiiiuiiig to the mtvy 
{q. II.) 

_ NAVAL OqtrRm—amrtH Ih-M ttJ.Mrtd 
in <*<‘r({uu eases to inquire into eoiuplnlntH by ibo 
niastor or seutmui of a Hritish wbip, t)r as (!» (|jo 
wreck ot abaiidoniuent of a Ilrilish ship. A 
Naval Court eonsislH of three, four, or (ive mem* 
hem, being oflicers in lier imijesly’H navy, oiut* 
sular oilit'ors, innstemof PriliMn laendomt nhifN 
or British merehanta U hns |M)wer to 
the nuwiterof the ship with refeieni^e tov^hitli 
tho inquiry m held, tti disehurge m\y i»r the si*n- 
nieuj to decide quest ion« iin to wnges, scinl In urns 
otfendem for trial, (Mm*. Hh. Act, Irlftk 3 2*tu 
Maud P. Mer, Hh, 103,) <tr try tTriidii 
orienseK hi a summary manner. Mcr, Hh, Act 
; 1805, g 28, 
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NAVAL COURTS-MARTIAL. — 

Tribunals for the trial of offenses arising 
in the management of public war vessels. 

NAVAL OFFICER.— (1) A customs 
officer of- the United States, charged with 
the duty of estimating customs duties, 
countersigning permits, clearances, &c., 
certifying the returns of the collectors, 
and other similar duties. {See U. S. Rev. 
Sfcat. I 2626.} (2) One of the officers of a 
man-of-war. 

NAVIGABLE —NAVIGATION. — 

§ 1. The right of navigation is the right 
of the public to use an arm of the sea, a 
river, or other piece of water, as a high- 
way for shipping, boating, &c., including 
the right to anchor in it. (Gann v. Free 
Fishers of Whitstable, 11 H. L. C. 192; 
Couls, & F. Waters 396.) It is a right of 
way, and not a right of property, and, 
therefore, the owner of the bed of a river 
over which the public have by user ac- 
quired a right of navigation may make 
any erection on it which does not interfere 
with the navigation warranted by that 
user. (Orr Ewing v. Oolquhoun, 2 App. 
Cas. 839; Fhear Rts. W, 53. See High- 
way.) In the case of estuaries and navi- 
gable tidal rivers, however, the beds of 
which are prima facie vested in the gov- 
ernment the ownership of the soil is 
wholly subject to the public right of navi- 
gation, and no part of it can be used so 
as to derogate from or interfere with that 
right. (Couls. & F. Waters 413.) A river 
which is subject to a right of navigation is 
said to be navigable.*’ As to navigation 
on the sea, see High Seas. 

g 2. The question whether a river is nav- 
igable or not seems to depend partly on 
its size and the formation of its bed, and 
partly on the use to which it has been put. 
If a river will admit ships, and it has been 
used for shipping purposes by the public, 
it is a navigable river, whether it be tidal 
or non-tidal, and whether it flow through 
or over private land or land belonging to 
the sovereign. {See Hale De Jur. Mar. 
part i. c. 8 ; Lyon v. Fishmongers^ Co., t 
App, Cas, 662; Original Hartlepoole Col- 
lieries Co. u Gibb, 5 Ch. D. 7X3.) As a 
rule, however, an arm of the sea or a 
tidal river with a broad and deep channel 
is navigable. Couls. & F. Waters 413. 


^ 3- Where the public have acquired the 
right of navigation on a private or n on- 
tidal river, the original exclusive right of 
the riparian owners to fish in it is not 
thereby affected, in England. Id. 59. See 
Fishery. 

§ 4. Obstructing the navigation of a 
navigable water is a public nuisance. Id, 
421. See iN’uiSAH’CE. 

NAViGABnE, (defined). 28 Ind. 257, 270; 5 
Wend. (N. Y.) 460; 23 Ohio St. 523. 

Navigable river, (defined). 6 Cow. (N. 
Y.) 518, 528 ; 1 Campb. 517 n. 

(what is). 3 Mass. 267; 5 Pick. 

(Mass.) 199; 3 Greenl. (Me.) 269; 7 Me. 273; 
42 Pa. St. 219, 230; 1 McCord (S.C.) 5S0; Ang. 
Watere. § 535 ; 2 Barn. <& Aid. 662 ; 1 Marsh. 
313; 5 Taunt. 705; 7 Com. Dig. 291. 

(what is not). Sax. (N. J.) 187 ; 2 

Stock! (N. J.) 211 ; 2 Binn. (Pa.) 475, 479 ; 4 
Barn. & Q. 598. 

(is a public highway). Sax. (N. J.) 

369. 

(rights of the public in). 13 Wend. 

(N. Y.) 355 ; 8 Wheel. Am. 0. L. 369. 

(rights of owners of land on). 5 Paige 

(N. Y.) 143, 157; 17 Wend. (N. Y.) 691; 7 
Com. Dig. 781. 

(right of fishing in). 2 Conn. 481 ; 17 

Johns. (3Sr. Y.) 211 ; 20 Id. 98 ; 1 Wend. (N. Y.) 
237; 5 Wheel. Am. C. L. 414. 

Navigable stream, (what is). 1 McLean 
(U. S.) 337; 3 Mete, (Mass.) 202: 21 Pick. 
(Mass.) 344; 2 Dev. (N. 0.) L, 30; 2 Swan 
(Tenn.) 9. 

(what is not). 28 Ind. 257, 270 ; 50 

Me. 479 ; 6 Barb. (N. Y.) 265. 

Navigable waters, (defined). 1 Pick. 
(Mass.) 180, 181. 

(synonymous with '‘tide waters**). 

108 Mass. 447. 

(not synonymous with “ natural 

streams**). 1 Newb. (tl. S.) Adm. 101. 

(what are). 20 Conn. 227 ; 108 Masa 

436 ; 19 N. Y. 523. 

(what are not). 20 Conn. 217. 

(in United States constitution). 3 

Cow. (N. Y.) 748, 756. 

(in Comp. L. 5 5944), 8 Mich. 320. 

Navigability, (the test of). 3 Iowa 1 ; 3 
Dev. (N. C.) L. 59. 

Navigation, (defined). 9 Barn, <& C. 820, 

(‘^commerce** comprehends). 9 Wheat. 

(U. S.) 190; 215. 

(m United States revised statutes). 9 

Ben. (U. S.) 339. 

NAVIGATrON ACTS.— Yaxloua stat- 
utes (especially 12 Car. 11. c. 18) mssed for the 
encouragement and protection of British ship- 
ping by^ excluding foreign ships from trading 
with British colonies and even with Great Brit- 
ain. They have now been almost wholly rer 
pealed, the principal exceptions being certain 
provisions design^ to enforce reciprocity in 
commerce between British and foreign countries, 
i e. to prevent British shipping from being 
placed at a disadvantage in ioreiga countries ; 
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Jnr this pni-pose the privy council has power to 
impose retaliatory restrictions and duties on for- 
eign shipping. 3 Steph. Com. 143 ; Stat. 16 and 
17 Viet. ^ S24 et seq.; Customs Consolidation 
Act, 1876. 

NAVIO-ATION, RULES OP. — 

The sailing and steering rules which pre- 
scribe the course to be taken by sailing 
vessels and steamships upon meeting each 
other, especially when there is any risk of 
collision between them- These rules have 
been established in England partly by 
statute, partly by the Trinity House, and 
partly by the B*oard of Trade. (Ea.y Sh. & ; 
8. ; Maud & P. Mer. Sh ) For the Amer- 
ican rules consult the revised statutes of 
the United States, and the cases referred 
to in Bap. Fed. Bef. Dig., title Collision. 

NAVY.— An assemblage of ships, com- 
monly ships of war ; afleet; the warships, 
and their armaments, used for the defense 
of a nation, or waging its wars, upon the 
sea. 

Na.vy, (in a libel). 1 Siitind. 243 n. 

(in a treaty). 6 Idow, (U. S.) 92, 100. 

NAVY BlliliS.— Bills drawn by oiFicers 
of the English navy for their pay, &c, It is a 
Ailony to forge them, 11 Geo. IV. and 1 Will. 
IV. c. 20, « 83. 

NAVY DBPARTMBNT.-One of 
the executive departments of tho general 
government of the United States, presided 
over by the secretary of tho navy {see 
Cabinet), and having in charge the defense 
of the country by sea, by means of ships 
of war and other naval appliances. 

Na.vy yard, (indudos what). 1 Hughes 
(U.S.} 688. 

NA!3BBrAlsrNA.---A sum paid to goverai- 
meiit tiH an acknowledgment for a grant of lauds, 
or any public ollice . — JUmycL Loud, 

NES.—Not. A Latin negative occurring in 
several maxims and phrases, such as the follow- 
ing — 

NB A33MITTAS. — That yo\i adiTiit n<vt. 
A prohibitory writ directed to the Inshop ut tho 
rvcpiest of the plain titf or deienclunt, where a 
omre mpedit is depondi’hg, when either party 
fciu's that the bisliuu will uclniit the othors 
clerk during the suit between them j it ^arglit to 
be insueil >vithin six calendar months after the 
avoidance, before the bishop mitv prewent by 
lapse ; for it as in vain to sue out tfiitj writ when 
tiie title to present lias devolved upon the 
bishop*— JV, B. 37* 


HB BAIL A PAS.— He did not deliver. 
A plea by the defendant in detinue. 

NE DISTUBBA PAS.— The gcueml 
issue in qiiare wiped it. It simply dctiied thut 
the defendant obstructed the presen la lion, sind 
was adapted to no other ground of defense. 

MS DOHA PAS, or NON DEDIT.— 
The general issue in a fonnedon, now abolished. 
It denied the gift in tail to huvo ]>oon jusmIo m 
manner and form as alleged; an<l was, Iheindorc, 
the proper plea, if the tenant mount tt> dispute 
the fact of the gift, l)ut did not apply to any 
other ease. 5 East 289 . 

NB EXEAT.- -A writ which Ismikn 
from a court of equity to roslruin a }uu‘- 
son from going out of tho coiiniry wilhout 
the leave of the court. It is a high pre- 
rogative writ, which was origionlly upph- 
cable, in England, to ]mrposcH ot slate 
only, but was afterwardis c.\'l<‘!ul<*d to 
private transactions. (I)a.n. Oh. Pi*. lolS; 
Hunt. Suit 145 ; Sobey v, Sohey, b B. 15 
Eq. 200 ; Beam. No E.x,; Hides of (\uu't 
(August, 1875 ,) r. 10 .) It is ('.nipl<)y<Ml 
when a person, against whom nnoilita* ims 
an oquitahle clsiirn for a sum of moucy 
actually cUio, is about to U‘av(^ the (Mumt ry 
for tho i)urposo of evading paynx'iit, and 
the absence of tho dofontlant vvoubl tna- 
terially prejudice tho plaintiirin tin* pros* 
edition of his action. (Drover a. heyor, 
18 Ch. D. 242 . J>ol>torH’ Ata, IKilh, ^ 2 .) 

In American practice, it is little nnn*o I lam 
ft more process of holding to hail, and it* 
New York has been allogetlnM* itbidi^hed, 
a ttimplo onhw (?f iirre.si hoing consilient! 
an ccpmlly suilichuit nuue.dy. 

NB INJTJSTB VEXES. ' A writ Ihande.l 
on Magnn (llutria that lay foru tciwinl dlHii-aiiM'd 
l>y his lord, for laore Hiawices tlmii be ouchi to 
pbribi’m; uifd it wns a prohibUioit («» tbr bud 
unjustly to diHiruhi or vex his ieu;mij ht a 
spcH'ial use it was where the leimut had finjin 
diced himself hydtdug greiiler wwvursor pay- 
ing more rent, without cottHtmiiU, than bu 
needed; for, in that mt*, hy roasoij ot die bu'irs 
seisin, the tenant eouhl not avoid it by svnwrv, 
hut wJis tlriven to Ins writ for remedy. 'F, S\ 

10. AbnliHhod by 3 nut! *1 \Vm. IV. 21, S 3d 

NB LUMINIBUS OFFXOIATUE. 
servitude restra’ufmg the owner of a house from 
obstructing tho light of l*t» neiglilsir. 

OTS BBOIPIATtlE*— A mmii hy 
a defendant to provimt a plainihr from trying 
hb cause at a ciortain nitUiigH, whnr<} the mnae 
wits not enterod in due time. It. 43. II. T* 

im 
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NE RBC3TOR PROSTBRIiTET AR- 
BORBS.— -The Stat. 35 Edw. I. s. 2, prohibit- 
ing rectors, i. e. parsons, from cutting down the 
trees in^ehurchyards. In Rutland Green, 1 
Keb. 5o7, it was extended to proliibit them from 
opening new mines and working the minerals 
therein. — Brown^ 

ISTB RBLBSS A PAS. — He did not release. 
A replication to defendant’s plea of release. 

NB UNQTJES ACCOTJPIiB IN 
LO"2^AL MATRIMONIB.— A plea 
whereby a tenant in the real action of dower 
unde nihUy controverted the validity of the 
defendant’s marriage with the person out of 
whose estate she claimed dower. To this plea, 
the defendant replied that she Was accoupl^ in 
lawful mati'imony at A., in such a diocese, upon 
which a writ issued to the bishop of such dio- 
cese, requiring him to certify the fact to the 
court. Co. Ent. 180. 


Neahest of kin, (in a will). 8 Jur. 161. 

Nearest of kin of my o'WN family, (in a 
will). 6 Myl. & C. 108. 

Nearest of my kindred, (in a will). 15 
Ves. 92. 

Nearest ptjblic thoroughfare, (in licens- 
ing act). 1 Q. B. I). 1, 3. 

Nearest relations, (in a -will). 1 Taunt. 
269. 

Nearest relative, (in a will). Amb. 70. 

Nearly, (in a grant). 2 Wheat. (IT. S.) 211. 

Nearly as possible, as, (in a declaration 
of the performance Of a covenant). 8 Wend. 
(N. Y.) 399. 

Nearly two acres, (in a description of 
land). 4 Leigh (Va.) 627. 

NEAT, or NET. — The exact weight 
of a pure commodity alone, without the 
cask, bag, dross, &c. See Net Price ; Net 
Profits. 


NB UNQUBS EXECUTOR. —The 
plea by which, under the common law practice, 
a pei'bon sued as executor of a deceased pei*son 
denies that he filled that office — similarly with 
the plea ne unques administrator. Wms. Ex. 1794. 


NEAT CATTLE. — Oxen or heifers. 

Neat cattle, (defined). 32 Tex. 479, 

(in a promissory note). 1 N. H. 95: 

7 Johns. (N. Y.) 321. 


NB UNQUES SBISIB QUB DOW- 
ER. — A plea in dower which was often called 
the general issue,” but it did not seem to fall 
strictly within the definition of that term. It 
did not, properly speaking, contain any denial 
or traverse of the count, and must, therefore, be 
considered as an anomaly or exception in the 
system of pleading. *See Com. L. P. Act, 1860, 
2g 25, 27. 


NEAT- LAND. — ^Land let out to the 
yeomanry. — Cowdl, 

Neat profits, (in an agreement). 13 East 
538, 543. 

Neo tempus nee locus ocourrit regi 
(Jenk. Cent. 190): Neither time nor place 
aftects the king. 


NE VARIETUR. — That it be not changed. 
A phx'ase sometimes written by a notary upon a 
bill or note, the better to identify it. Its nego- 
tiability is not thereby diminished. 


Near, (in a statute). 1 Cai. (N. Y.) 177: 18 
Johns. (N. Y.) 397; 19 Wend. (N. Y.) 56; 1 
W. Bl. 20; Dwar. Stat. 748; Wilberf. Stat. L. 
249. 

(in subscription of stock), 44 Mo, 

197, 202. 

(in a will). 1 Moo. 274. 

Near an election ground, (in a statute). 
8 Heisk. (Tenn.) 315. 

Near, at, in or, (in a devise). 3 Bam. & 
& Ad. 453. 


Near, at or, (in a charter). 5 Aller 
(Muss.) 221, ^ . 

Near the mouth of the river, (in a call) 
8 Pet. (U. S.) 84. V / 

Npjar open port, (in insui’ance policy). *3 
Johns. (N. Y.) 863. 

^^Np;a» the place, (in a statute), 14 Easi 

Near relations, (in a will). 2 Ves. Sr 
526 ; 2 Com. Dig. 655. 

Near to such pits, (in a plea). Willes 862 
Nearer of kin, (who is), 1 Ld. Raym 
684; 1 Salk, 261. 

Nearest, (in a statute). 105 Maas. 304, 

N EA REST OF KIN, (in a deed), 3 Bam, ^ Aid 

47 4 » 


NEC ATION.-^The act of killing. 

NECESSARIES.— 
g 1. Infant. — Notwithstanding the gen- 
eral rule that an infant is incapable of 
binding himself by a contract, he may 
make a contract for necessaries : and the 
word ‘‘necessaries” is not confined in its 
strict sense to such articles as are neces- 
sary to the support of life, but extends to 
articles fit to maintain the particular 
'person in the state, degree and station of 
life in which he is. ()o. Litt. 172 a; Chit. 
Cont. 138 ; Poll, Cent. 46 ; Peters Fleming, 
6 Mees. & W. 46; Ryder v, Wombwell, L, 
R. 4 Ex. 32. See Infant. 

I 2. Lunatic.— The same doctrine ap- 
plies to lunatics. Pope Lun. 239; Poll. 
Cent. 74; Baxter v. Earl of Portsmouth, 
6 Barn, ii 0. 170 ; 7 Dowl. & By. 614. 

I 8. Married woman,— As a general 
rule, every wife has an implied authority 
to contract with tradesmeti for necessaries 
suitable the degree and estate of her 
husband) so as to make him liable to the 
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tradesmen, unless he has sufficiently sup- 
plied ner with articles of the kind in 
question, or unless she has a separate 
income. If the husband and wife are 
living together, this authority is implied,’ 
in the case of ordinary household neces- 
saries, from the usual practice of persons 
in the particular class of life, according to 
'which a wife has the management of such 
matters; if, therefore, the husband wishes 
to put an end to this authority, he must 
give notice to the tradesmen that it is 
withdrawn. But this principle does not 
apply to such things as dresses, jewelry, 
<fec. ; and, therefore, the husband need not 
give notice to the tradesmen that his wife 
has no authority to pledge his credit for 
such things, unless, by his previous con- 
duct (as by habitually allowing his wife to 
purchase such things on credit and by pay- 
ing for them), he has given her an implied 
authority to do so. Where, however, the 
husband turns the wife out of doors, or so 
conducts himself that she is obliged to 
leave him, he is under a legal duty to 
maintain her; and if he does not do so, 
the has power to provide for herself at bis 
expense, by pledging his credit for neces- 
saries, such as food, apparel, lodging, <feo. 
And as this authority is conferred on her 
by the law, and not by the husband, he 
cannot revoke or destroy it. (Debenham 
u Mellon, 5 Q. B. B. 398; S. 0., 6 App. Cas. 
24.) The older authorities (Manby y. 
Scott, Montague v, Benedict, Jolly v. Rees, i 
<tc.,) w-ill be found fully discussed in 2 Sm. 
Lead. Gas. 429. 

? 4. Merchant shipping*.— In the case 
Df ships, the term ** necessaries means 
5 iicb things as are fit and proper for the 
service in which the ship is engaged, and 
such as the owner, being a prudent man, 
tvoiild have ordered if present; e. g. an- 
chors, rigging, repairs, victuals. (Maud 
Sc P. Mer. Sh. 71, 118.) The master may 
hypothecate the ship for necessaries sup- 
plied abroad so as to bind the owner. ItL 
08. Bottomry; Eespondbtsttia, 

? 6. Criminal law.— In criminal law, 
the willful neglect to provide necessaries 
for children or apprentices is a niiscle^ 
meanor. Stat. 24 and 25 Viet. c. 100, | 26 ; 
81 and 32 Viot c. 122, ? 37. See, al$o, tlie 
statutes passed to prevent parents from 
allowing their children to become charge- 


able to the parish. 2 Sfceph. Com. 290 ef 
seq* j and consult the statutes of the sev 
eral States. 


Necessaries, (defined). 18 Conn. 423; 5 
Bush (Ky.) 61 ; 38 Iowa 16G. 

(what are, general hd- 31 Conn 306; 

42 Id. 203 ; 9 Allen (Mass ) 106 ; 54 N. H. 539 ; 
7 Serg. R. (Pa.) 259, 260. 

— ( what are not). 40 Conn. 75; 1 N. \ . 

Leg. Obs. 322. 

(for which husband is chargenhlv). 

57 Ala. 320 ; 17 B. Mon. (Ky.) 555, ootJ ; 7 
Bush (Ky.) 157; 2 Mete*. (Ky.) 253; 3 M 331; 
South. (N. J.) 773 ; 1 Mod. 124, 139. 

(for an infant, what are). 12 Cash. 

(Mass.) 512; 3 Wheel. Am. C. L. 311; 0 /</. 
41 ; 7 M 32, 113 ; 3 Car. A P. 114 ; 2 Esp. 21 1 ; 

1 Holt 77 ; 1 Str. 108, 173. 

(liability of infant for). 70 N. C. 1 10 ; 

7 'Wheel. Am. C. L. 183 ; Cro. Jac. 49 1 ; Reeve 
Bom. Reh 227 ; Long Sales 4. 

(for a ship). 7 Blmi. (U. S.) 4 IS; 4 

Barn. & Aid. 852; L. B. 1 A. & E. 20; 3 /<! 
522. 

— (in a bill of sale of a ves.sel). 3 Buor 

(N. Y.) 363. 

(in bankrupt iict). 5 Ben. ( IT. 8.) 230; 

2 Low. (U. S.) 180. 

Necessaries purnihuru him or iiis fam- 
ily, (in a statute). 61 Me. 523. 

Neoessarium est quod non poto.st 
aliter se habere (Ba<‘on): That which Is 
necessary cannot bo olherwiNO. 


Necessary, (dorinod). 2 A. K. Marsh. (Ky.) 
75, 80; 8 Allen (Mass.) 1, 6; 2 Mo. App, 105, 
115, 

— (in railroad oharlor). 9 (J, E. (h*. (NT, 

J.) 223; 6 Vr. (N. J.) 537 ; 7 A/. 95, 168. 

(in a .stntalc). 27 hid. 191 ; 4 ihtsli 

(Mass.) 359; 8 Vr. (N. J.) 61 ;J5 N. Y. 9, I6S 

(not synonymous with “ indisjunisa* 

ble”). 2 Duv. (Ky.) 26. 

(in constilution of United Slates). 23 

Ind. 141. 

(equivalent to ‘‘piihlitj nmveideiieo 

requu-es’O. 5 H. 1.325. 

-(means “rourtouably neeessary 12 

R. [. 227, 232. 

NEcmsARY AKi) ruorMR, (in Cnitetl StatoH 
consti tut ion ) . 4 W h eat. ( L . H. ) 3 H >, * H 3, 
Nrukbsarv and usRFur. FOR iMfiu.n* or 
private ruRPOHKs, (in milroml act). 3 Bittsb. 
(Pa.) 504, 

Nkcjrmhahy arpauatuh, (ddined). 7 J. »L 

Marsh. (Ky.) 113. 

NkcRHHARY CHAKUR, (deiltuid). 3 Mo. 191, 

NlCCItSHAllY (JHAUtUW, (iu tl HUltUu). 1 12 

Mass. 1, 3; 18 Johns. (N. Y.) 212. 

NkCEHSARY DIHIuritHEMKNTH, tilU’lUilCH Whllt}* 

3 How. (N. Y.) Pr. 280. 

(in a Htatute). 21 Wis. 54. 


NEOB8SARY DOMICILS. — Sea 

Domicile, U S, 6. 


Neoesraey exmitses, (b a atatute). 4 Fat 
(U. so 171. ' 
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NeCESSA^RY POE SUPPORT OP XIFE. (in a 
statate), 24 Conn. 338, 346. . 

Fecessaey Poe suppoetustg xife. (in a 
elatute), 43 Conn. 528. 

Necessary implication, (defined). 1 Mo- 
Cart. (N. J.) 70; 1 Ves. & B. 422, 466. 

Necessary joiner’s wore, (wliat includes). 
6 Mart. (La.) 3S6. 

Necessary outgoings, (which trustee may 
deduct). L. B. 1 Ex. 288. 

Necessary provisions, (in a statute). 16 
Gray (Mass.) 211, 

Necessary repairs, (what are), 3 Sumn. 
(U. S.) 228 • Sax. (N. J.) 123, 139 ; 1 Ball B. 
385 ; 1 Bos. & P, 303, 305. 

Necessary team, (physician’s horse is). 5 
How. (N. Y.) Pr. 288. 

Necessary tools op trade, (in a statute). 
2 mart. (Pa.) 26, 31. 

NBOBS^ITAS.— Necessity (q. v.) 

NTBOBSSITAS CULPABILIS.— 

A blamable necessity. As the necessity which 
compels one to kill another in self defense. See 
Homicide, § 3. 

NTecessitas est lex temporis et loci 
(IXale P. C. 54) : Necessity is the law of time 
and place. 

Keoessitas exoiisat aut extenuat 
deliotuna in capitalibiis, oLUodL non 
oporat'ur idem in civilibus (Bacon): 
Ncccs.sity excuses or extenuates a delinquency 
ill ca[ntal cases, which has not the same opera- 
tion in civil cjxscs. 


Necessitas vinoit leg-em ; leg’um vin- 
cula irridet (Hob. 144) : Necessity overcomes 
law ; it derides the fetters of laws. 

NBCHSSITY.— 

§ 1. A constraint upon the will, whereby 
a person is urged to do that which his 
judgment disapproves, and which, it is to 
be presumed, his will (if left to itself) 
would reject. A man, therefore, is ex- 
cused for those actions which are done 
through unavoidable force and compal- 
aion. 

i 2. Compulsion or necessity may arise 
(1) from civil subjection ; (2) from duress 
pe?' minas; (3) from the choice of the less 
pernicious of two evils, one of which is 
unavoidable, or (4) from want or hunger, 
which is, however, no legitimate excuse. 
4 Bl. Coin. 27. 

Necessity, (defined!. 1 Blatchf. & H. (IT. 
S.) 465, 470; 56 Miss. 36; 47 Vt. 28, 32. 

(nearly synonymous with “expedi- 
ency”). 7 Cow. (N. Y.) 588, 606. 

(when it will excuse a violation of 

the law). 3 Wheat. (U. S.) 08. 

(in a trustee’s bond). 10 Johns. (N. 

Y.) 359. 

(right of way from) . 2 McCord (S. C./ 

444 ; 1 Saund. 323 n. 


Heoessitas faoit lioitum q.uod alias 
non est licitum (10 Co. 01): Necessity 
makes that lawful which otherwise is not lawful. 

NTeoessitas Inducit priTilegium 
quoad jura prirata (Bae,’ Mux. 25): 

gives a privilege with reference to 
private riglits. The necessity involved in this 
iiiaxitti JH of tlirce kinds, viz.: (1) Necessity 
of solf-pmervation ; (2) of obedience; and (3) 
nof'CHHily resulting from tlie act of God, or of a 
fitninger.— iVo/s Max,. 32. 

Koooasitas non habet legem (Plowd. 
IB) : NcressUy has no law. 

NTooessitas publioa major est quam 
privata ( BacoiO ; l^ublic necessity is greater 
than private. “Dualh” it lias been observed, 
'Hft the last au<l iurtlusst point of parlionlar 
ncc'OHsity, and tlie law imposes it upon every* 
subject, that Jio prefer the urgent service of his 
king luid eoimtry before the sufoty of hk life.”— 
Nayk ilte. 34. 


NECESSITY, HOMICIDE BY.- 
A species of justifiable homicidei because 
it arises from some unavoidable necessity, 
without any will, intention or desire, and 
without any inadvertence or negligence in 
the party killing, and, therefore, without 
any shadow of blame. As, for instance, 
by virtue of such an office as obliges one, 
in the execution of public justice, to put to 
death a malefactor who has forfeited his 
life to the laws of his country. But the 
law must require it, otherwise it is not 
justifiable. 4 Bl. Com. 178. 


Necessity, mobal, (distinguished from a 
legal ” or “ physical ” necessity). 4 Car. & P. 
276, 2B2. 

Neoerrity or charity, (in Sunday law). 
55 Ga. 126, 128; 31 Ind. 189; 65 Me. 34; 4 
DuhIi. (Moss.) 243; 17 Am. Bep. 119, 221; 19 

Id. in, 306, 431 ; 20 Id. 673 ; 21 Id. 538. 


NeooBSitaB quod ooglt, defeudit (Hale 
l\ 0. 54) ; Necessity defends wJiat it compels. 

Naoossitas sub lege non oontinetur, 
quia quod alias non est lieitum neoes- 
sltas molt lloltum (2 Inst 326) : Necewsity 
iff not i*ei4ralucti by law; since, what otlierwiBe-s 
k not lawful, neceesity makea lawful. 


NEOK-YEBSE. The Latin sentence 

miserere vmi Deus, (I’s. li. 1,) because the read- 
ing of it was Moade a test by which to distingijish 
those who, in preaumi)tion of law, were qnalihea, 
in point of learning, and admissible to benefit of 
cleiigy V.)— Wharton. 

Need, (in a will). 107 Mass. 474 
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NEEDFtJX, (authority to attorney to do what 
is), 4 Esp. 66. 

NEPAS. — Wrong ; contrary to right, or the 
divine law. The opposite of fas {q, v,) 

Negatio oonolusionis est error in 
lege (Wing. 268) : The denial of a conclusion 
is error in law. 

Negatio destruit negationem et am- 
bse faoiunt afiOrmativurn (Co. Litt. 146) : 
A negative destroys a negative, and both make 
an afiii*mative. 

Negatio duplex est ajS^rmatio: A 
double negative is an affirmative. 

NBQ'ATIVE.—'In general, a negative 
cannot be proved or testified by witnesses. 
(2 Inst. 662.) But this rule does not ap- 
ply where one party charges another with 
a culpable omission or breach of duty. In 
such a case, the person who makes the 
charge is bound to prove it, though it may 
involve a negative, for it is one of the first 
principles of justice not to presume that a 
person has acted illegally till the contrary 
is proved. Where the presumption of law 
is in favor of a defendant, then the plaint- 
iff must disprove the defense, though he 
may have to prove a negative. 1 Phil. 
Ev. c. vii. § 4. 

NEGATIVE AVBRMBNT.-As op- 
posed to the traverse or simple denial of 
an affirmative allegation, a negative aver- 
ment is an allegation of some substantive 
fact, e, g. that premises are not in repair, 
which allhough negative in form is really 
affirmative in substance, and the party 
alleging the hict of non-repair must prove 
it. — Brown, 

NEGATIVE OONDITION.-A con- 
dition where the thing which is the subject 
of it must not happen. — Bonvier, 

NEGATIVE PRBGNANT.-^In 

pleading, a negative pregnant is where a 
person gives an evasive answer to an alle- 
gation of his opponent by answering it 
literally, without answering the substance 
of it. Thus, if it is alleged that A. nujoivod 
a certain sum of money, and he denies 
that particulai amount, this is a negative 


pregnant, because the substance of the 
allegation is the receipt of some money, 
and not the particular amount received. 
A. should, therefore, answer either that he 
did not receive any money at all, or state 
how much he received. Similarly, when 
something is alleged to have happened 
under certain circumstances, it is not suf- 
ficient to deny that it happened under 
those particular circumstances; but the 
party must state whether it happened 
at all. 

NEGATIVE STATUTE. -A statute 
which is expressed in negative tonus ; one 
which prohibits the doing of a thing, or 
declares what shall not be done. 

Negative woans, (in a statute). 7 Barn. 
0.12; 9 Bowl. & By. 772. 

NEGGIIiDARE. — ^To claim kindroch— 
Jacob, 

Neo-leot, (defined). 54 N. Y, 202. 

(what is). 2 Grant (Pa.) 0 «h. 00, f>5. 

(as meaning ** culpable uogleet’^). 2 

Bowl. <fe By. 238. 

Neglect or refuse, (in a deed). 4 Cush* 
(Mass.) X8r5. 

Neglect or refuse to fay, (in a nlatuto). 
15 Gray (Mass.) 224. 

NEGLIGENCE.— 

g 1. Negligrenoe is want of proper caro, 
and may consist in doing Hoincthing which 
ought not to bo done, or in not doing HomO’* 
thing which ought to bo <loiHi,‘*^ The h^gal 
eflfectof negligence is oitbor <nvil or criniU 
nal. 

In civil law, nogligonco may opf^atu 
either to create or to dofoat a right of 
action. 

I 2. Towards strangsrs.— N(\gHgmu*o 
which croatos a right of action is n Hpcoicsi 
of tort or injury giving rise to a right to 
damages, and may ttxmt either (1) \vhuri> 
the parties arc strangorn, or (2) where tlu*y 
stand in a spe<ual relathm U% tmo another. 
To the first clasH belong thtw<‘ euneH whera 
one person by want of care in the urtt» of 
his own property, or in Urn pumuit of ht^ 
own private iwlvantage or pleasuris eau«t*ii 
injury to some one else, (Oampb, Neg* 
25.) Thus, a perseni who keeps his bulUI* 


^See Smith L. <<!s W. Bail Co., 

P. 102: Underh. Torts 135. Mr. GiunpboU 
(;Lttwof Negligence, passim,) follows Austin in 
defining neghgonce an the state of mind of the 
doer or emitter j but in or^imary parlance negli- 


gence means lioth the state of mind timl the m% 
or omiHsion, and there i« no reiiHoo why it Mhouitl 
not. On® withojit tU® other would gif® m right 
of action. 
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ings in a bad state of repair, is liable 
for any injury caused thereby to a per- 
son having a right to be in or near 
them.* So where a man^s land is sub- 
ject to an easement for the support of 
the buildings on his neighbor’s land, 
and he excavates his land, so that the 
buildings are injured, he is liable to an 
action, no matter how carefully he may 
have done it; hence, this kind of negli- 
gence (meaning the invasion of a jm in 
rem) is sometimes called negligence in 
law,” to distinguish it from “negligence 
in fact.” Gale Easm. 394. 

§ 3. Arising from contract— Slight, 
ordinary, and gross. — To the second 
class belong those cases in which a person 
by entering into a contract with another 
puts himself under an obligation to exhibit 
a certain degree of care, and fails to do so, 
whether the obligation is created by the 
contract itself or is imposed by law. It is 
with reference to these cases that the divi- 
sion of negligence into slight, ordinary and 
gross, becomes important. Thus, the gen- 
eral rule in the law of bailment (q v.) is 
that when a bailment is made for the sole 
benefit of the bailee, he is liable for slight 
negligence; when it is made for the bene- 
fit of both, he is liable for ordinary negli- 
gence; and when it is made for the sole 
benefit of the bailor, the bailee is only 
liable for gross negligence. (Coggs v. Ber- 
nard, 1 Sm. Lead. Cas. 147.) Ordinary 
negligence is the want of that care which 
a reasonable man, guided by those consid- 
<»riilions ^v1uch ordinarily regulate the con- 
duct of human affairs, would presumably 
have exorcised under the circumstances of 
the particular case (Smith v, L. & S, W. Rail. 
Co., L. R. 5 0. P. 102) ; and slight negligence 
is tlie want of a greater degree of care. 

J 4. Gross ne^ligrence in oonoreto, — 
The term “gross negligence” is chiefly 
used to mean, not that the person accused 
of it has used loss care than a reason- 
able man would have used, but that he 
has used Icfes care than ho himself would 
prosumably have used if he had been 
acting in his own a flairs, so that what 
would be gross negligence in a prudent 


man may not be so in a reckless one. 
Thus, if a man for his own convenience 
places goods for safe-keeping, without 
reward, with a man who “is an idle, care- 
less, drunken fellow, and comes home 
drunk, and leaves all his doors open, and 
by reason thereof the goods happen to be 
stolen and his own, yet he shall not be 
charged, because it is the bailor’s own 
folly to trust such an idle fellow.” (Coggs 
u Bernard, 1 Sm. Lead. Cas. 155 ) The 
modern civilians distinguish negligence 
with reference to the individual and negli- 
g-ence with reference to the diligens pater- 
familias as culpa in concrete and in abstracto. 
Kuntze, Cursus des R. R. 481. 

I 5. in abstracto. — It is, however, 

also used to signify the want of that skill 
and care which persons exercising certain 
emplo 3 ^ments are bound to exhibit, even 
when they act gratuitously, as in the case 
of physicians, attorneys, (fee,; it is, there- 
fore, ordinary negligence committed by a 
gratuitous agent or bailee; the term 
“gross” seems to have been applied to 
these cases in order not to disturb the 
symmetry of the rule that a gratuitous 
agent is only liable for gross negligence. 
See Campb. Neg. 15; 1 Sin. Lead. Cas. 615. 

§ 6. Neglig'ence by estoppel, and 
contributory negligence.— Negligence 
operating to defeat a right of action is 
either negligence amounting to estoppel 
(as to which eee Estoppel, § 5), or con- 
tributory negligence, which occurs where 
the injury complained of has been caused 
partly by the negligence of the plaintiff 
and partly by that of the defendant: thus, 
if A. and B. are both driving negligently, 
and their carriages come into collision, so 
that A. is injured, he cannot sue B. if bis 
own negligence contributed to the acci- 
dent, i. e. if he could by ordinary care 
have avoided the consequence of the 
other’s negligence. Die. Part, 412 ; Oppeii- 
heim V, White Lion Hotel Co., L. R. 6 0. 
P. 515; 1 Sm, Lead. Cas. 298; Campb. 

I Neg. 179. 

^ 7. Orimmal law.— As to the effect 
of negligence in criminal law, see Homi- 
cide. See, aUo, Act of God ; Scienter. 


* Terry v, Awliton, 1 Q, B. D* 314. See, also, 2 C. P. 1 (negUgent keying of a ferocious dog) , 
Meiwy Docks Tnistees v. Gibbs, L. E. 1 H. L. Gautret v, Egerton, L. E. 2 C. P. 371 (distinction 
93; Ey lands v. Fletcher, L. E. 3 H, L. 330 (ueg- between invitation to use dangerous property 
ligeiu use of pmpertyj ; Worth v. Gelling, L. R, and mere license or permission). 
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Negugence, (defined). 15 Wall. (U. S.) 
524 ; 29 Ala. 392 ; 34 Cal. 63 ; 37 Id 409, 423 ; 
29 Iowa 99; 10 Bush (Ky.) 677^; 48 N. H. 41 ; 
5 Den. (N. Y.) 255, 266; 1 Duer (N. Y.) 571, 
583; 4 X. Y. 349 ; 35 Pa. St. 60; 3 Phil. (Pa.l 
76; 9 N. W. Rop. 192; 36 Eng. L. & Eq. 506. 

(what is). 32 Barb. (N. Y.) 144; 62 

Id 150; 6 Phil. (Pa.) 537 ; 70 N. C. 380. 

(what is not). 17 111. 169. 

Negligence, conteibutojry, (defined). 36 
Iowa 462. 

Negligence, gross, (defined). 6 El. <& B. 
891, 899. 

■ (what is). 3 Carapb. 4. 

(what is not). 17 Mass. 501, 507. 

(who guilty of). 13 Serg. <& E. (Pa.) 

318, 319. 

(in an insurance policjj). 73 111. 230. 

Negligence, ordinary, (defined). 1 Edw. 
(N. Y.) 513, 543. 

Negligence, willeul, (what constitutes). 
20 111. 235. 

NEGLIGENT ESCAPE.— The 
escape of a person from the custody of the 
slier iff or other officer. See Escape, I 3. 

Negligexitia semper habet infortun- 
ium comitem {Co. Litt. 246): ^ Negligence 
always has misfortune for a companion. 

Negligently provided, (in a declai-ation). 
4 Wheel. Am. C. L. 195. 

NEGOCE.— Business; trade; management 
of afiairs. 

NBGOTIABLE.- 

g 1. An instrument is said to be negoti- 
able when any person who has acquired it 
in good faith and for value can enforce 
the contract or right of property of which 
it is evidence against the person originally 
liable on it, although the person from 
■wlioin he acquired it may have had a 
defective title, or none at all. In the first 
of these respects, negotiable instrumonls 
were always an exception to the rule that 
choses in actions are not assignable (a rule 
which can now bo hardly said to exist) ; 
and, in the latter respect, they are an ex- 
ception to tlfe rule which denies to the 
transferee of property a title superior to 
that of tho person from whom be receives 
it. (Sol. J., July 101, h, 1875, 687; !Sm. 
Merc. Law 199; Miller Race, 1 Burr. 
452; 1 Bin. Lead. Gas. 538; Crouch r. Crdilit 
Poncier of England, L. R. 8 Q, B. 374; 
He Agra and Mastorman's Bank, L. R. 2 
Cln 897; Puentes v. Montes, L. B. 3 0* l\ 
276.) Moreover, the benefit of the con- 
tract or other right is attached to the ptis- 
eession of the document, which, according 


to ordinary rules, would be only evidence 
of the right. (Poll. Cont. 206.) Nego- 
tiable instruments are, therefore, altogetlior 
anomalous institutions. They exist pri- 
marily for the convenience of commerce. 
Goodwin v. Robarts, L. R. 10 Ex. 76, 337 ; 
1 App. Gas. 476 ; Rumball v. Metropolitan 
Bank, 2 Q. B. D. 194. 

Negotiability is either absolute or quali- 
fied. 

I 2. Absolute.— When an instrumont 
is transferable so as to give tlie trnnsforoG 
all the rights originally created by it with- 
out affecting him with any equitic.s be- 
tween prior holders, its negotiability is 
said to be absolute.’’ An ordinary bill of 
exchange, promissory note, or cliock U an 
instance. Thus, if A., being indebted to 
B., gives him a promissory not.o on tho 
condition that it is to bo regarded as a 
security only, and not to bo negotiated 
before a certain time, B. may novcM-thole.MS 
fransfer it to 0. for value; and if 0, has 
no notice of tho arrangement between A, 
and B,, ho may onforoo paynumt of it 
against A. (Rg parte Swan, L. IL (> Kip 
344.) So, if B. steals a l)ill and transfers 
it to 0. for value, and without notie(» of 
the theft, 0. may enforce it against tlio 
partic.s liable on it, although B. bad in fact 
no title to transfer. 

I 3. Qualified.— When an insfruim'ut 
is transforahlo only to certain perstins, or 
ill a certain manner, or so ns. to nniki^ tho 
transferee take itHubjcc.tto iMpnties 
ingit in tlio hands of prior holdm’s, whilo 
preserving tho other inciihqits of lu'gotia** 
liility, its negotiabdity is saivl to be ** ipiuli- 
lied” or “rcstrsunod.” Tims, in the ftrsfe 
instance given above, if tho promissory 
note was transferred after innturity, tho 
transferee would take subject to tho ur- 
rangement botwoon A. and B. //>*; Sol, 
J., Dee. 18th, 1875, 134. to Et^uiTV, j it) 
H Heq, ; CllEUK, J 3 H neq. 

g4. Quasi-uegotiable.— -** Negotiable’^ 
is also used in a wide sense to <ionot<‘ lut 
instrument transfentble from one person 
to another by iudursement unlelivery* but 
wanting in the essential of giving the 
transforee a good title notwitimtanding 
any defect of title in his transferor. Thin 
quality m also calletl 

to distinguish it from negotiability in the 
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true sense. See Debenture, § 1, '^^ote to p. 
1>50 ; Exchequer Bills ; Scrip. 

Negotiable, (defined). 19 Ind. 247, 250; 
38 Mich. 299. 

(not synonymous with “payable”). 3 

Cranch (U. S.) C. C.’69S. 

NEG-OTIABLB BONDS.— Mu- 
nicipal Bonds; Negotiable, 1 1. 

Negotiable note, (in a statute). 9 Johns. 
(N. Y.) 120; 19 Id. 144; 23 Wend. (N. Y.) 71. 

Negotiable notes, (what are not). 14 Pet. 
(U. S.) 293. 

Negotiable security, (in a statute). 2 
Mass. 524. 

NEGOTIATE.— To negotiate a bill of 
exchange, promissory note, check, or 
other negotiable instrument for the pay- 
ment of money, is to transfer it for value 
by delivery or indorsement. See Sharpies 
V. Pickard, 2 Hurlst. & N. 57 ; GrijBfin v. 
Weathersby, L. P. 3 Q. B. 753. 

Negotiate, (defined). 6 Gray (Mass.) 420; 
69 N. Y. 3S2, 386. 

(in a statute). 5 Duer (N. Y.) 373. 

NEGOTIATION. — Treaty of business, 
’vhether public or private. 

Negotiation, (defined). 19 Ind. 247, 250. 

(what is not). 30 Pet, (U, S.) 576, 

577. 

NEGOTIORU3M GESTOR— A per- 
son who spontaneously, and without the 
knowledge or consent of the owner, inter- 
meddles with his property, as to do work 
on it, or to carry it to another place, <fec. 

In cases of this sort, as he acta wholly 
without authority, there can, strictly speak- 
ing, be no contract. But the Poman law 
raises a (^^^asi-mandate, by implication, for 
the benefit of the owner in many of such 
cases. Nor is an implication of this sort 
wholly unknown to the common law, 
where there has been a subsequent ratifi- 
cation of the acts by the owner; and 
sometimes where unauthorized acts are 
done, positive presumptions are made by 
law for the benefit of particular parties. 
Thus, if a stranger enter upon a minor’s 
lands, and take the profits, the law will, in 
many cases, oblige him to account to tho 
minor for the profits as his bailiff; for it 
will be presumed that he entered to take 
them in trust for the infant, 

As the negotioTum gestor interferes with- 
out any actual mandate, there is good 


reason for requiring him to exert the 
requisite skill and knowledge to accom- 
plish the object or business which ho 
undertakes; to do everything which is 
incident to or dependent upon that object 
or business, and to finish whatever he has 
begun. Without such an obligation, every 
person in the community would be at the 
mercy of ignorant and ofiScious friends. 
Story Bailm. 204. 

Negro, (defined). 18 Ala. 720 ; 5 Jones (N. 
C.) 11. 

(who is). 9 Ired. fN. C.) 384. 

(who is not). 2S Gratt. (Va.) 939. 

Negroes, (covenant to pay in). 4 Bibb 
(Ky.) 97. 

NEIFB. — The technical name for a female 
villein. (Litt. § 186 ) Originally, however, the 
word signified a villein of either sex, anfl 
“nayfte” meant the status of villein. It is 
derived from the Latin nativus, there liaving 
been apparently at one time a distinction between 
villeins by bii'th and freemen who had become 
villeins, e. g. by confession in a court of record. 
Britt. 77 b, and note in Nichofs edit. (p. 195) ; 
Loysel In&t. Gout. Gloss, v. Naif. See Confes- 
sion, § 4. 

Neighborhood, (in a statute). 38 Iowa 484. 

(in an indictment). 1 Com. Dig. 166. 

(in an information). 4 Mau. & Scl. 

632. 

Neighborhood, immediate, (what consti- 
tutes). 1 Pa. 32, 40. 

Nekihboring port, (what is). 5 Binn. (Pa.) 
544, 548. 

NBMBDA . — K jury. 3 Bl. Cora. 350. 

NEMINB CONTRADICENTB.— 
This phrase, commonly abbreviated nem, 
con.y is used to signify the unanimous con- 
sent of the members of a legislative body 
to a vote or resolution ; it is analogous to 
the term nemine dmenfiente {nem. dis.) used 
in the English House of Lords, and also 
frequently found in the older reports to 
indicate the unanimity of the judges. 

Neminem opqrtet esse sapientiorem 
legibus (Co. Litt." 97 b) ; No mau ought to be 
wiser than the laws. 

Nemo admittendus est inliabilitare 
seipsum (Jenk. Cent. 40) : No man is to be 
atlmitted to incapacitate himself. 

Nemo agit in seipsum (Jenk. Cent 40) : 
No one impleads himself. 

Nemo alienee rei, sine satisdatione, 
defensor idoneus intelligitur : No man 
is deemed a competent defender of another’s 
property, without security. 
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Nemo alieno nomine lege ager© 
potest (D. 50, 17, 123): No one can sue in 
the name of another. 

Nemo allegans suam turpitudinem 
est andiendus : No one alleging his own 
baseness is to be heard. The courte of law have 
properly rejected this as a rule of evidence. 7 
T. R. Gbl. 

Ne:MO ALLEGAITS STJAM TtTRPITTJDINEM EST 

AUDiEijinus, (applied). 1 Cai. (N. Y.) 258, 270; 
3 Johns. (N. Y.) Cas. 185, 189,-192. 

Nemo cogitoir rem snam vendere, 
etiam justo pretio (4 Inst. 275) : No per- 
s()n is obliged to sell his own property, even for 
the full value. 

Nemo contra factum suum venire 
potest (2 Inst. 06) : No one can go against his 
own deed. See Estoppel, 2 3. 

Nemo dat qui non habet (Jenlc. Cent. 
250): He who hulli not cannot give. See re- 
marks of Willes, J., ill Chidell u. Galsworthy, 6 
Com. B. N. S. 478. 

Nemo de domo sua extraM potest 
(D. 50, 17, 103): No one can be dragged out 
of his own house. In other words, every man^s 
house is his castle. 

Nemo debet bis puniri pro uno de- 
licto (4 Go. 40, 43) : No one ought to he pun- 
ished twice for tho same ollense. See 2 Hurlst. 
& N. 248. 

Nemo debet bis vexari, si constat 
ourijse quod sit pro una ©t eadom 
causa (5 Co, 61} : No man ought to be twice 
put to trouble, if it appear to the court that it is 
lor one mid the same cause. 

In civil actions, the general ride is that the 
judgment of a court of concurrent jurisdiction 
dircetly upon tho point is, os a plea, a her, or as 
evidcuco, conclusive between the Humo prtics 
upon the same matter directly in cpiuHtion in 
another court, Tlie exception to this rule is in 
the u(‘lu)n of ejectment. 2 Kelw. N. P. 763. 

It is also well eslalilished in the criinimil law. 
that when a man is indicted for an oflbnse, ami 
acquitted, he cannot afterwards be imlicted for 
the same oticnHC, provided tlio first indictment 
%yji8 such that he coubl have been lawfully <,*on- 
Hcted upon it by proof of the facts contained in 
^luj second indictment Arch. Cr. PI. (17 edit) 
130-4. 

Nemo debet esse judex to propria 
causa (12 <lo. 113) ; No one should be judge 
in his own cause. 

Nemo debet immisoer© se rei ad se 
uihil pertinenti (Jenk. Cent 18): No erne 
should Intermeddle with a thing that in no 
respect concerns him. 

Nemo debet looupletarl aliena jac- 
tura : No one ought to be ennchetl by an- 
other’s disaster. Cited per Bovill, C. Jr., in 
Tietcher v* Alexander, L. E. 8 C. 381* i 


Nemo debet rem suam sine facto 
aut defBotu suo amitter© (Co. Litt 268 a )^ ; 
No one ought to lose his property without liis 
own act or default. 

Nemo duobus utatur ofQciis (4 Inst 
100): No one should hold two offices— i. e, at 
the same time. 

Nemo ©jusdem tenement! simul 
potest ess© hseres ©t dominus : No on© 
can at the same time be the heir and the owner 
of the same tenement See 1 Reeves Hist. Kiig. 
Law 106. 

Nemo enim aliquam partem recto 
intellig-ere possit antequam totum 
iterum atque iterum perleg-erit ( broom 
Max. (e5 edit.) 593) : No one is able rightly to 
nndemtand one part before he lias again and 
again reiul through the whole. 

Nemo est haeres viventis : ^ No man 
is heir of a living person. See 11 Km, g 7* 

Nemo est jimukb viventis, (applied)* 6 
Stew. (N. J.) 47. 

Nemo ex alterius facto prssfirravarl 
debet : No one ought to bo bur<lcned by the 
act of another. 

Nemo ©X oonsilio obli#afatur : No one 
is bound in conse<pionco of his advice. 

Nemo ©X dolo suo proprio rolovotur, 
aut auxilium capiat (diir. Civ,): ind. no 
one be relieved or gain an udvantagu by Iuh own 
fraud. 

This rule is sot anido in cortain caw^H by w‘vt*r«l 
positive enactments of the lcgislat»jri‘, «h tho 
Statute of Frauds, tiio Kngljsh JMaiTiago A<’t, 3 
and 4 (Joo, IV. c. 76, ^'22. But tho judsjU’S 
nlw.'iys lean towards giving eflbct to the nuixiiu 
of tho civil law. 

Nemo ©X proprio dolo conBtKjuiiur 
actionem (Broom Max. (5 e<Ht.) 297): No 
one inuiutains an action uriHlttg out <4' his own 
wrong. 

Nemo ex suo dolioto meliorom suam 
oonditionem faoero potest (Ih 17; 
131, ij> 1);^ No one can make bin comUtuin 
bettor by his own nufenlood. 

Nemo to propria caixsa testis ass© 
debet (*3 Bl. Ctun. 371 ) s No one ought to be 
a wilnoiiis in his own cause. 

Nemo toauditua condamnari dabot 
si non sit oontmnax (denk. CViii, 18) : No 
one ought to hccondunmed without being liettnl, 
milesH ho be contumadouH, 

Nemo militana Deo implioatur seau* 
laribus nearotHs (Co. LItt, 70 b): No tmn 
who Ih warring for God ahould be involved in 
secular matters. 

Nemo naaoitur aortife* (Oo, Idtt OT)i 
No one m born an artIBeer* 
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Nemo patriam in qua natns eat 
exnere neo lig-eantiee debitnm ejiirare 
possit (Co. Litt. 129) : No man can disclaim 
the country in which he was bom, nor abjure 
the bond of allegiance. 

Nemo plus commodi iieredi suo 
relinquit quam ipse habuit (D. 50. 17, j 
120) : No one leaves a greater benefit to his ; 
heir than he had himself. | 

Nemo plus juris in alium transferre 
potest quain ipse habet : No one can 
confer a better right to another than he has him- | 
self. But see Miller v» Kace, 1 Sm. Lead. Oas. i 
616. 

Nemo potest contra recordum veri- 
ficar© per patriam (2 Inst. 380) : No one 
can verify by the country [i. e, by jury] against 
a record. 

Nemo potest ess© simul actor et ju- 
dex (Broom Max. (5 edit.) 117) : No one can 
be at once suitor and judge. 

Nemo potest ©ss© tenens ©t dominus 
(Gilb. Ten. 142) : No one can be tenant and 
lord. 

Nemo potest facer© per alium, quod 
per s© non potest (Jenk. 237): No one 
can do through another what he cannot do 
through himself. 

Nemo potest facer© per obliquum 
quod non potest facer© per directum 
(1 Eden 612) : No man can do that indirectly 
which he cannot do directly. 

Nemo potest mutar© consilium 
suum in alterius injuriam (D. 60, 17, 
75) : No one can change his purpose to the 
injury of another. 

Nemo potest plus juris ad alium 
transferre quam ipse habet (Co. Litt 
809 ; Wing. Max. 56) : No one can transfer a 
greater right to another than he himself has. 

Nemo praesumitur alienam posteri- 
tatem suse prsetuliss© (Wing. Max. 286) : 
No one is presumed to prefer the posterity of 
anotlier to his own. 

Nemo praesumitur esse immemor 
suse eeternae salutis, et maxime in 
artioulo mortis (6 Co. 76) ; No one is pre- 
sumed to be forgetful of his own eternal welfai'e, 
and particularly at the point of death. 

Nemo prsBSumitur malus : No one is 
presumed to be bad. 

Nemo prsBsumitur tuder© in ex- 
tremis : No one is presumed to trifle at the 
point of death. 

Nemo prohibetur plxuree negotia- 
tiones siv© artes ©xeroere (11 Co. 54); 
No one is restained from exercising several 
businesses or arts. 


Nemo prohibetur pluribus defen- 
sionibus uti (Co. Litt. 304 a): No one is 
prohibited from making use of several defenses. 

Nemo punitur pro alieno delicto 
(Wing. Max. 336) : No one is punished for 
another's wrong. 

Nemo punittir sin© injuria, facto, 
seu defalto (2 Inst. 287) : No one is punished 
unless for some injury, deed, or default. 

Nemo sibi esse judex vel suis jus 
dicer© debet (Broom Max. (5 edit.) 117): 
No one ought to be his own judge, or the tribu- 
nal in his own affaire. See Wildes v, Bussell, 
L. E. 1 C. P. 722, 747. 

Nemo tenetur ad impossibil© (Jenk. 
Cent. 7) : No one is bound to an impossibility. 

Nemo tenetur armar© adversarium 
contra s© (Wing. Max. 665) : No one is bound 
to arm his adversary against himself. 

Nemo tenetur divinar© (3 Co. 28) : No 
one is bound to foretell. 

Nemo tenetur edere instrumenta 
contra s© : No man is bound to produce 
writings against himself. 

Nemo tenetur informare qui nescit‘ 
sed quisquis soir© quod informat 
(Branch Pr. ) : No one is bound to give informa- 
tion about things he is ignorant of, but every one 
is bound to know that which he gives informa- 
tion about. 

Nemo tenetur Jurare in suam turpi- 
tudinem (Halk. 100): No one is bound to 
testify to his own baseness. 

Nemo tenetur proder© seipsum : No 
one is bound to betray himself. In other words, 
no one can be compelled to criminate himself. 

Nemot enetur seipsum accusar© 
(Wing. Max. 486) ; No one is bound to accuse 
himself. 

Nemo tenetur seipsum infortuniis 
©t periculis ©xponere : No one is bound 
to expos© himself to misfortunes and dangers. 

Nemo unquana judicet in s© : No one 
can ever be a judge in his own cause. 

If a cause come to be tried in which the judge 
or one of them have ever so little interest, as if 
one of the parties be a company in which he 
i has one share, he retires from the court, or 
adjourns the cause, at all events he does not 
I proceed without the consent of the parties. 

Nemo unquam vir magnus fuit, sin© 
aliquo divine afSiatu (Cic.) : No one was 
ever a great man without some divine inspira- 
tion* 

Nemo videtur fraudare eos qui 
sciunt ©t oonsentxunt (D. 20, 17, 146): 
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No one is supposed to defraud those who K.iow 
and asbent. 


express contract to the effect alle.o:e(i in 
the declaiation, or to tleny the mat tors of 


NEPHEW.— The son of a brother or 
sister. A nepbe^w, according to the civil 
law, is in the third degree ot '‘onsanguin- 
ity ; but, according to the canon law, in 
the second. 


Nephew, (in a ■will). 1 Abb. {N. Y.) App. 
Dec. 214; 3 Barb. (N. Y.) Ch. 466 ; L. E. 2 P. 

Nephews, (in a willh 13 Cent. L. J. 5, and 
cases cited. ^ « 

Nephews and nieces, (in will). L. K. 6 
Ch. 351 ; 8 Id. 928. 

Nephews and nieces, ael my, (in a will). 
42 Pa. St. 25. 

Nephews and nieces op every descrip- 
tion, (in a will). 2 Yeates (Pa.) 196, 198. 

NEPOS.~A grandson. 

NEPTIS. — A grand-daughter. 

Nerving, (defined). Ry. & M. C- 0. 290. 

(rendei-s a horse unsound). Oliph. 

Hars. 47. 

Net balance, (defined), 71 Pa. St. 69. 

Net earnings, (defined). 10 Blatchf. (U. 

. ^ — (how determined). 9 Otto (IT. S.) 
455. 

*’ (in a contract). 22 Wall. (U. 8.) 146. 

'* (in a statute). 69 Pa. St. 137. 

Net income, (in a devise). 5 Me. 199. 


fact from which such contract would by 
law be implied. Stepb. PI. (7 edit.) 153, 
166. 


Never to pay, wiricn I promise, (in a 
promissory note). 2 Atk 31, 32. 

Never was indebted in manner and 
FORM, (in a repJicati(jn). 3 B. 239. 

Neverthej.ess, (ill a statute). 1 Str. 51b. 
Nevicular disease, (ivli.-it is), orijih. 
Hors. 91. , . , . , 

New and improved, (respecting a design). 
7 Fed. Rep. 475 

New assets, (what are not). 117 IMass. 222. 


NEW ASSIG-NMBNT*— Under tbo 
common law practice, wlierc the dcud.M ra- 
tion in an action is ainbignons and tbo 
defendant pleads facts which arc liUu’ulIy 
an answer to it, but not to tbo r(‘jil claim 
set up by the plaintifl*, tlic plaintilf’s coiir.so 
is to rejily by way of new assign inont, /. c. 
allege that he brought Ins n-ction not for 
the cause supposed by tluMioIcndaub but 
for some other ennao to which the pica has 
no application. 3 Steph. Com. 507. 

New building, (in a statute). L. R, 9 C. 
P. 30. 

New cause of action, (defined). 68 Mo 
167. 


net PRICH.— The lowest price, after 
deducting all discounts. 

Net proceeds, (in an agreement). 1 Rich. 

X^rr^ci. 272 . 

NET PROFITS.— Clear profits after 
all deductions. 

Net profits, (defined). 12 Allen (Maas.) 
354. 

(in articles of copartnorsliip). 105 

Mass. 103. 

Net bent, (defined), 3 Car. & P. 96. 

NETHER HOUSE OP PARLIA- 
MENT.— The Plonse of Commons was so called 
in the time of Henry VXIL 

NEUTRALITY.— -The condition in 
which a third nation is when it holds 
aloof from two other nations who are at 
war with each other. See Foreign Enlist- 
ment Act. 

NEVER INDEBTED, PLEA OF. 
—A species of traverse which occurs in 
actions of debt on simple contract, and is 
resorted to when the defendant means to 
deny in point of fact the existence of any 


NEW FOR OLD.-A term in <ho 
law of marine insurance in cns(*s of ndjust- 
mont of partial loss. In making snclii 
adjustment, the rule is to apply the old 
materials towards the piiyinent of the 
new, by deducting the Viihie of them 
from the gross amount of tho cxpoiw'S 
for repairs, and to allow tho <IodmMioii td* 
one-third new for old upon tho 3 

Kent Cum. 339. 

New GRANTS, (in a statute). lA IVt. (th H.) 
363. 

New irrsTORY of a country, (what k noth 
3 Car. dc P. 336. 

NEW INN.—- An Inn of Chancery. See 
Inns of Chancery. 

New invention, (what Is). I U* S. L. 
671j PesH. Ihit, 46. 

(patent for). 2 If. Bl 403. 

New MACHINE, (what -is not), 8 Taunt, 37A 

New manufacture, (what Is), 4 Man, A 
0.580; 2'Mnmh, 211. 

Nrrw MATTER, (in thtt axle). 88 liarli. 
(N. Y.) 627, 629* 

NEW NATURA BEEVltJM.--ai 

PransKitMT* 
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New parish, (in a statute), L. E. 8 Q. B. 
217. 

NEW PROMISE. — A contract made 
after the original promise has, for some 
cause, been rendered invalid, by which 
the promiser agrees to fulfill such original 
promise. — Bouvier. 

New promise, (insufficient under statute of 
frauds.). 8 Johns. (N, Y.) 408. 

New street, (in a statute). 6 Ch. D. 539. 
1 Ex. D. 223; 4 Id. 239; L. E. 6 Q. B. 164; 7 
Id. 183; L. E. 9 Q. B. 278. 

NEW STYLE. — The modem system of 
computing time was introduced into Gieat 
Britain A. D. 1752, the 3d of S^itember of that 
year being reckoned as the 14th. See New 
Year's Day. 

New sttccessioit, (in a statute). L. E. 5 Ex. 
263. 

NEW TRIAL.— Trial. 

New trial, (defined). 45 Conn. 401. 

NEW WRIT. — A new writ for the election 
of a member of parliament, upon the existing 
representative vacating his office or dying, is 
issued from the office of the clerk of the Crown 
in Chancery under the speaker's warrant and 
(if the house be sitting) by its own order ; but 
upon a general election, the new writ is issued 
out of Chancery by advice of the privy council. 
See Bushby's Election Manual (6 edit.) 1880. 

NEW TEAR'S DAT— The 1st of 
January, and the day on which is commemorated 
the circumcision of the Saviour as being the 
eighth from the 25th of December, his supposed 
day of nativity. The 25th of March was the 
civil and legal New Year's Day, till the altera- 
tion of the style in 1752, when it was per- 
manently fixed at the 1st of January. In 
Scotland the year was, by a proclamation, which 
bears date 27th of November, 1599, ordered 
thenceforth to commence in that kingdom on the 
1st of January instead of the 2oth of March. — 
Mncyel. Lond. 

NEWLY DISCOVERED EVI- 
DBX'JCE, — Evidence of some new and 
material fact or facts which have been 
ascertain ed since the verdict was rendered. 
The discovery of such evidence will often 
afford a ground for a new trial, provided 
the new evidence be not merely cumula- 
tive, manifestly insufficient to change the 
result, or intended to be used merely to 
impeach or discredit a witness. 

NEWSPAPER.— 

g 1. A periodical publication containing intelli- 
gence of passing events. Newspapers have from 

VOL II* a 


time tb time been the subject of enactments for 
their general regulation. The principal of these 
in England, were the 60 Geo. HI. and 1 Geo. 
IV. c. 9; 11 Geo. IV. and 1 Will. IV. c. 73; 
and 6 and 7 WTll. lY. c. 76. But these have 
now been all repealed by the 32 and 33 Viet. c. 
24, and 33 and 34 Viet. c. 99. 

^ 2. The English Newspaper Libel and Eeg- 
istration Act, 1881, provides for the establish- 
ment of a register of proprietors of newspapers, 
and for annual returns being made by the print- 
ers and proprietors of evexy newspaper, giving 
particulars of its title and its proprietors. The 
returns are entered in the register, which is open 
to public inspection. 

^ 3. By the same act, any report published 
in a newspaper of the proceedings of a public 
meeting is pidvileged [i. e. not libelous), if the 
meeting was lawfully convened for a lawful pur- 
pose and open to the public, and if such report 
was fair and accurate, and published without 
malice for the public benefit; but this pi’otection 
is not available as a defense to any proceeding, 
if the defendant refused to insert in his news- 
paper a reasonable explanation or contradiction 
by the plaintiff. 

? 4. No cidminal prosecution^ for a libel con- 
tained in a newspaper can be commenced with- 
out the fiat of the director of public prosecutions.. 
(? 3.) Charges of libels contained in newspapers* 
may be tried summarily, gj 4, 5. 

Newspaper, (defined). 7.5 111. 51, 54 ; 4 Op. 
Att.Gen. 10. 

is necessarily public). 60 Me. 171.. 
in a statute). 25 Minn. 146, 148. 

NBXI. — Among the Eomans, persons free- 
born, who, for debt, were delivered bound to* 
their creditors, and obliged to serve tnem until 
they could pay their debts. 

Next, (in a contract). 3 Cai. (N. Y.) 89. 

(in a statute). 1 Mass. 411 ; 4 Johns.. 

(N. Y.) oil. 26; 3 Brod. & B. 217, 223; Wile 
berf. Stat. L. 133. 

Next AuvowsoiiT, (grant of). Dyer $6 a. 

Next and nearest op kin, (in a will). 1 
Cromp. & M. 598. 

Next court, (in act of 1799). 7 Ga. 107, 

Next day, (in law of notice). 1 Hill (N. Y.) 
263. 

Next devisee, (in a will). South. (N. J.) 
709, no. 

Next ensuing, (in an agreement). Cro. Jac.. 
677, 678. 

(in a bond). Cro. Jac. 646. 

(in a statute). 1 Dyer 376 a. 

Next ensuing the date hereof, (in a. 
bond). 1 Cro. 420. 

Next following, (in a bond). Cro. Jac.. 
646, 

NEXT FRIEND.- 

g 1. An infant who desires to bring an 
action, must, as a rule, do so through the 
intervention of a person called a ^‘nexb 
friend,’* (or, in some jurisdictions, fb 
** guardian ad likm/’) generally a relation.* 
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The same rule generally applies where a 
married woman sues without her husband, 
or an action requires to be brought by a 
person of unsound mind who has no com- 
mittee or has a committee whose interest 
is adverse to his own. Pope Lun. 298. 

I 2. Every next friend is responsible for 
the propriety of the proceedings taken in 
his name. (Dan. Ch. Pr. G7.) According 
to Coke, the phrase ^‘next friend/' as ap- 
plied to an infant heir in socage, meant 
next of blood, and this is borne out by the 
•way in which the phrase is used by Little- 
ton. § 123; Co. Litt. 88 a. See Guardian 
AD Litem, 


Next friend, (who is not), 1 Serg. & B. 
^(Pa.) 366, 367. 

Next general or quarter sessions, (in a 


fStatute), 15 East 632. 

Next heir, (in a will). 


1 Co. 66 ; 2 Str. 


'729. 

Next male heir, (in a will). 3 Serg. & E. 
^ Next October, (in a writ). 1 Boot (Conn.) 


199. 

NEXT OF KIN.— 

g 1. Next in degree of kindred. — In 
»the strict sense of the term, the next of kin 
vof a deceased person are those who are 
next in degree of kindred to him, e. are 
•most closely related to him in the same 
degree. The degrees of kindred are reck- 
oned according to the Roman law, both 
upwards to the ancestor and downwards 
to the issue, each generation counting for 
a degree. Thus, from lather to son is one 
degree, from grandfather to grandson, or 
vice vers^, is two degrees, and from brother 
to brother is two degrees, namely, one up- 
wards to the father and one downwards to 
the other son; so, from uncle to nephew, 
OTDice is three degrees. In tracing 
the degrees of kindred in the distribution 
of an intestate's personal estate {in/ra, § 2,) 
no preference is given to males over 
females, nor to the paternal over the ma- 
ternal line, nor to the whole over the half 
blood, nor do the issue of a dooeasod per- 
son stand in his pla(‘e, as in the case of 
descent of real estate. Wins. Pers. Prop, 
421. See Descent. 

g 2. Under Statutes of Distribu- 
tion,— More commonly the “ next of kin ” 
of a person who has died' intestate Hignidos 
those persons who are entitled to his per- 
sonal property, afeer payment of his debts, 


under the Statutes of Distribution. 
Distribution.) If the intestate leaves a 
widow and any child or children or de- 
scendant of any child, the English rule is 
that the widow takes a third and the issue 
take two-thirds per stirpes {q. v.), subject to 
the rule as to advancement {g v., g 2). If 
he leaves no widow, his isshe take the 
w^hole in the same manner. If he leaves 
a widow but no issue, the widow takes a 
half, and the other half, or if there is no 
widow, the whole goes as follows: first to 
the father, if living; then to the mother, 
brothers and sisters, or such of tliom as 
shall be living, in equal shares, the chil- 
dren of any deceased brother or sister 
* standing in their parent’s place, providc'd 
the mother or any brother or sistm* of the 
deceased is living; and if there is noitlu'r 
mother, brother nor sister living, then to 
those who are next of kindred to the de- 
ceased in the same degree. [Supm, I 1.) 
The husband of a woman dying intestate 
takes the whole of her personal prop(u*ty. 
{Id, 419.) Sorno of tho State Stain! t's of 
Distribution differ from tho Engli.sh om^ in 
minor particulars. See tho statutes of tiny 
State in question. 

I 3. In wills. — When a testa-tor gives 
his property to the '‘next of kin " of him- 
self or another, tiio exprossion is eoiiHl rul'd 
to mean "next of kin " in the Htrict hoiiso 
of the w^ord («rtpm, §1); niul, tiiendure, 
does not imdiulo persons claiming by n*|)- 
rcsontntion (e. g, chil(Ir<Mi of a> det^'aM'd 
brother), unless there is an (‘.xpress or im- 
plied reference to tho StiUntc'S of Distribu- 
tion. 2 Jiirm, Wills (5 Am. edit.) <Vt3. 
Even tlion "ne.xt of kin " does not ineludt^ 
the Imsbiind or wife of the dee<iased. JfL 
C6()* 

Next of kin, (ddined), 1.3 N. W. !h*p. -**01, 

; (who and. 2 Hill (S. t\) t 1 j. 410 ; 12 

Mod. 619; 1 P. Wins. 45 j 4 (JriO: 1., It. bJ.V,; 
Love, WillH 80; Keevo Doin. JUil. IS; Unt*. 
Leg. 115. 

ootdvaUmt to ^'ncaroHt of 2 

Myl. k K. 780. 

(wiien huiludcH widow). 88 N. V. 

403 H 

;(in a amvcyance). 4 ImL (N. (!.) 

56. 

- (in articles of marriugo settletnent). 

18 Ves. 49, 66. 

(in a deed of eettlement). 28 How 

(N. y.) Pr. 417. 

(in a statute). 5 HIsh. (tJ. B.) 160; 1 

Black (U. a) 469; 6 Cal. 63; 3 Day {ihnn.) 
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4:^ ni r>38j 4 Abb. (N.Y0Pr.312; 13 /r7 
110, 32 Barb. (N. Y*) 25, 28; 34 Jrl 410; 15 
(X. Y ) Pr. 1S2; 17 Ohio Bt. 307 ; 28 Id. 
1U2; 4 LVsnuH. iS C.) 400 

Next of kin, (in a ^^ill). 113 Mass. 430; 11 
IMetc. ilMass.) 23; 43 Barb. (N. Y.) 147; (>3 
How, (N. Y ) Pr. 300, 301 ; 07 N. Y. 387; 09 
JJ. 30; 72 J<1 312; 5 lied. (N C.) L. 382; 03 
N. C. 242; 3 ICast 278, 290; Forrester 251 ?? ; 

3 L. J Ch. N. ft. 17 ; 4 Id. 200 ; L. R. 3 Ch. 505 ; 
L R. 5 K(i 303; 9 /d.622; 4 Yes. 049; 14 Id. 
372; 15 Id. 530; 4 Com. Di.ii;. 154; 8 Id. 474. 

Next of kin in i^qual degiiice, (in a uill). 
12 Yes. 433, 8 Com. Di^. 429. 

JS' EXT OF testatok’s NAME, (ill a will). Cro. 
Fll/. 532. 

Next nniftONAL itEPiiEsioNTAriVE, (in a 
will). L, R. 4 K(i. 359. 

Ne.xt roHT, (notice* by, in law of bills and 
notesj. 5 Cow. (N, Y.) 397. 

NEXT PRESENTATION.— 

.? 1. In the la,w of advoWHons, the right of 
next javseiitation is the right to [iroseiit to the 
iii'sl vjK'nncy of a bt‘n<*li(‘<*. When an advimson 
is sold during an existing ineumbeney, tin* right 
of next invsenlalion pa.sses to the grantee, unless 
the ovvner reserves it or has already sold it to 
some om* elsi*, as he may do. But wh<‘n u 
\a<'aney has actually occurred, (he right of 
jires<‘nting to it is eonsiih'red to bo of sm*h a 
)H*rsonal natnn* (hat it eiumot be sold ; if, there- 
iore, the own<‘r h<‘11s tlie ailvrm'son at such a 
lime, tin* next presiaitalion will not pass to the 
grantee; an»l it the owiu‘r of the advowson dies 
inteslat<Mlm'iu'»’ a vacancy, llu» next presentation 
goes to ills extientor, while the udvowsou goes to 
ins heir. 

J 2. A next presentation, when granted 
H(*pai’al(dy from the ailvowwm, is ptwsonal estate. 
AVins. Retd Prop. 340; 2 Steph. Ckau. 717. aSVc 
Bimony. 

Next iiKOPLAtt rehsion, (in constitution). 
(51 III. 250. 

Next belationw, (in a will). 1 Cox Ch. 
230. 

Next ftEMSioNH, (in a warrant), 8 T. H. HO. 

— stniiito). 1 Doug. 192; 15 Kiwt 
200, 201. 

Ne.xt sm^oEKuiNo omntT, fin a statute). 4 
Hen. M. (Vn.) 217. 

Next suKVJViNii hon, (in a will). L. R. 3 
E<i. 487. 

Next THim, (in a Hlatute). 1 Mott, f Iowa) 
97; 9 Cush (Mass.)«i; 5 Mass. 435, 437, 4UU : 

4 yeutes(Pa.)512. 

NE35IUM, —Tn Roman law, this word ex- 
pressed the tie or oldigation inv<»lve<l in the old 
conveyarn’e hy mmiflparh^ and enrtu* ItUferly to 
he used interehangeuhly whh (hut less fretpiehtly 
than) the word nblhjtHh itself, —iirora, 

NIOOLE.“-An ancient ntim© for LJnooIo,— 

ChwelL 

KXDEEIiINa, NIDEEING*, or NITH- 
ING— A vll0, base periKm, or i»lu|mwrd ; 
chieken-heartod .— Uiom 


NIBCEj, — T he daughter of a. brother or 
sister. See Nephew, as to the degree of 
consHiiguinity. 

Niece, (in a will). 3 Barb. (N. Y.) Ch 400. 

Nieces, (in a will). 13 Gent. L. J. 5, and 
cases cited. 

NIBF . — See Neife. 

NIBNT COMPRISE.— Not contained. 
An "^ception taken to a jietitiou, because the 
thing de.Mired is not contained in the deed <t 
proceeding upon wdiich the petition is founded. 

NIBNT CULPABLE. -Not guilty. A 
plea in enminal prosecutions. 

NIBNT DBDIRB . — Norm\n-Frh^ch: “not 

In the old common law' practice, wdien a stig- 
goslion [g. r.) was enlm'cd on the record in an 
at'lion, and the opposite ])arl\ did not: W’ish to 
deny it, he made an entry on the rei'ord to tliul 
en«*et, which oiierated as a eonlessi<-n of tlie 
trulJi of the suggestion, and was called a nient 
d('dh^\ Ilex V. inhabitants of Norw'ich, Str. 
177 ; Ba me wall r. Sutherland, 9 (kmi. B. 380. 

NIENT LE FAIT.— Not his doetl. SW. 
Non est Factum. 

NIGER LIBER.— The black book or reg. 
isti‘r ill tlu» Fxcheipier; chart ularies of alibeys, 
c'alliedrtds, Ac, 

NIGHT.— Ah to wdmt, by the coinnum 
law, is m'koned night and wdmt day, i 
HOt‘in,s to ho flu‘ g(‘ru‘ral opinion thiii W 
tlu'r(‘ Ixt dayliglit, or erepuHenhim,, (‘nongli 
h<‘gim or hd’t todisttoni a man’s fatv, that 
is considomi day; and night is wIumi it is 
so daik Unit the cunntnnancn of a man 
cannot ho disetuMU'd. (1 Halo P. (1, 3r5i>.l 
However, the limit of \) p. m. to (> a. m. has 
been iixo<l, hy stalnttT, in Knghtnd, as the 
period of night, in proseimtions for bur- 
glary and larei'iiy. 21 and 25 Viet. c. 93, 
Nee Day. 

Nioiit, (in a criminal ^tntnte). 1 Chit. (len. 
I'r. 401. 

NIGHT MAGISTEATE.-A eonstablo 
of the night; the head of a w«ti4i*h*)UH0, 

NIGHT- WALTERS. — Vagrants; pil- 
ferers; iliHlurlHU'H of the peace. ^ They may b.0 
anvsteil hy the police, and eommittisl U) custody 
till the morning. 2 llulii P, C. 90. 

NIHIL.— Nothing. A rat urn made hy a 
sliorlfi; A'c,, when th« t4mimHlancg« warrant it. 

Kux.hA Bona. 

NiULl altud potest resc quam quod de 
JitJire potest (ll Co. 74): The king e^ui do 
agtliing oxeept what ho em hy law «lo* 
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NIHIL CAPIAT PER BREVE.— That 
he Uike notlihi^^ by his writ. Where an issue, 
aiisin,i^ upon a declaration or peremptory plea, 
lb decided for the defendant, the judgment is, 
generally, that tlie plaintiff take nothing, &c., 
«nid that the defendant go thereof without day, 
which is a judgment of nihil capiai, <£c. 

Nihil consensui tarn contrarium est 
Quam vis atque metus (D, 50, 17, 116) : 
Clothing IS bO opposed to consent as force and 
fear. 

Nihil de re aoorescit ei qui nihil in 
re quando jus accresoeret habet (Co. 
Litt 188) : Nailing of a matter accrues to him 
'w ho, when the right accrues, has nothing in that 
matter. 

Nihil dictum quod non dictum prius 
(Hard. 464); Nothing is said which Wivs not 
said before. Said of a case where former argu- 
ments w'ere repeated. 

Nihil est magis rationi consent- 
aneum quam eodem modo quodque 
dissolvere quo conflatum est (Shop. 
Totich. 323); Nothing is more consonant to 
reason, than that a tiling should be dissolved or 
discharged in the same way in which it was 
created. 

Nihil faoit error nominis cum de 
oorpore constat (11 Co. 21) ; An error as 
to a name is nothing when there is ceitainty a.s 
to the person. 

Nihil habet forum ex scena (Bacon) ; 
The court has nothing to do with what is not 
before it. 

NIHIL HABHIT IN TENBMBNTIS. 
— A plea pleaded in an action of debt only, 
brouglit by a lessor against lessee for years, or at 
will, witliout deed. If both lessee and lesst)!' 
executed a lease, the former was estopped fnan 
pleading this plea to an action of debt for rent 
by the lessor. It luis, however, been held to bo 
a good plea on a demise by dee<l poll, because ns 
to the lessee, it is no estoppel. It could be 
pleaded by a lessee in any case where occupa- 
tion w«i8 enjoyed, for a tenant cannot impeacdi 
his landlord’s title. In debt on bond conditioned 
lor tho payment of rent reserved upon a demiKC 
at^cording to certain articles, the defendant is 
twtoppod from saying that he had not anything 
in the land demised by the articles. In debt for 
rent by husbaml and wife, upon a Icnse by her 
and her first husband, it is a goo<l defense that 
her hnsbaml was solely KoiHed,*and that she had 
nothing^ in tlie land. In assumpHit, tor use and 
occupation, this is a bad defense, it is also no 
defense in bar of an avowry under 11 Uco, IX. 
c. 19. Wuodf. Land, ds T. (10 edit.) 677. 

Nihil in lege intolerahilins eat eart- 
dem rem diverse jure oenseri (4 Co. 
03a); Nothing is more intolerable hi lavr than 
that the same thing should be judged by a dif-^ 
ferent rule. 


Nihil magis justum est quam quod 
necessarium est (Dav. 12) : Nothing is 
more just than what is necessary. 

Nihil nequam est prsesumenduna 
(2 P. Wms. 583) : Nothing wicked is to be pre-* 
suTiied. 

Nihil perfectum est dum aliquid 
restat ag-endum^ (9 Co. 9 b); Nothing is 
perfect while something remains to be done. 

Nihil peti potest ante id tempus 
quo per rerum naturam persolvi pos- 
sit (D. 50, 17, 186) : Nothing can be dcinanded 
before the time when, by the nature of tilings, 
it can be paid. 

Nihil possummus contra veritatem 
(Doct. & S. dial. 2, c, 6) : We can do nothing 
against truth. 

Nihil praesorihitur nisi quod possi- 
detur (Lord Hale, “De jure nuirib’’ 32); 
Nothing is prescribed except what is possessed. 

Nihil quod est contra rationem est 
licitum (Co. Litt. 97) : Nothing is permitted 
which is contrary to refison. 

Nihil quod est inconveniens est lici- 
tum (Co. Litt. 66 a): Nothing that is incou- 
venient is allowed. 

In other words, the law will sooner suflbr a 
private mischief than a public inconvenience. 

Nihil simul inventum est et per- 
fectum (Co. Litt'. 230); Nothing is invont<ed 
and perfected at the same moment. 

Nihil tarn conveniens est natural! 
aequitati quam unumquodquo clissolvi 
eo lig-ainine quo ligatum est (2 Inst. 
359) ; Nt)t liiug is so cons(»uaut to natural <H|uity 
jis that a thing should be dussolved by tho sumo 
means by which it was bound. 

Nihil tarn oonvoniens ost naturali 
sequltati quam voluntatom dominl 
rem suam in alium transforro rattiin 
habere (I Co. lOO): Nothing is so ooiuwauint 
to natural etpiity as to regard the iut(mtion of 
tlie owner in transferring his own property to 
another. 

Nihil tarn naturale est, quam eo 
genere quidque dissolvers, quo colli- 
gatum est; ideo verborum obligatlo 
verbis tollitur, nudi concensus obliga- 
tio oontrario consensu dissolvitur (D- 
56, 17, 35) ; Ni>thing is ho natural as to diHHoiyo 
anything in tho way In wlu(;h it wtm Inmnd to- 
gether; Ihereforo tho obligation of words Is 
taken away by words, the oidigation of mere 
consent is dissolved by the contrary consent. 

Nihil tarn proprium est Imperii 
quam legibus vlvere (2 luHt. 63) : Nothing 
is so much tho property of sovereignty m to live 
according to the laws. 
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NIHILS, or NIOHILS. — Issues which, a 
sheriff, apposed in the Exchequer, said were 
nothing worth and illeviable, for the insuffi- 
ciency of the parties from whom due. Sheriflfe^ 
accounts are now passed by the commissionei-s 
for auditing the public accounts. 3 and 4 Will. 
IV. c. 99. 

Nil consensui tarn contrarium est 
quam vis atque metus (D. 50, 17, 116): 
Nothing is so opposed to consent as force and 
fear. 

NIL DBBET. — He owes nothing. 
The old form of the general issue in all 
actions of debt not founded on a specialty. 
This plea was not allowed in England 
after Reg. Gen. T. T., 1853, r. 11. 

NIL DIGIT, JUDGMENT BY.— 

See Judgment, g 7. 

Nil facit error nominis cum de oor- 
pore vel persona constat (11 Co. 21): 
A mistake in the name does not matter when the 
body or person is manifest. See 11 Com, B. 406. 

Nimia subtilitas in jure reprobatur 
(Wing. Max. 26) : Too much subtlety in law 
is blame<l. 

Nimium alteroando veritas amitti- 
tur (Hob. 344) ; By too much altercation truth 
is lost. 

NIMMBR. — A thief ; a pilferer. 

NISI. — A decree, order, rule, declara- 
tion, or other adjudication of a court ia 
said to be made nisi when it is not to take 
effect unlrsH the person affected by it fails 
to show cause against it within a certain 
time, L e» unless he appears before thc 
court, and gives some reasou why it should 
not take effect. See Absolute; Dechke, 
g 3; Hole. 

NISI PRIUS.- 

g 1. In the practice of the English High 
Court, a trial at ISlisi FHm is whore an 
actioTi is tried by a jury before a single 
judge, either at the sittings hold for that 
purpose in London and Middlesex, or at 
the tissizes (q. v. g 2). Formerly, all com- 
mon law a<».tions were tried at bar, i, e. 
before the full court, consisting of several 
judges; and, therefore, the writ for sum- 
moning the jury commanded the sheriff 
to bring the jurors h*om the county where 
the cause of action arose to the Court at 
Westminster. But when the Stat. 18 
Edw, L directed the justices of assize to 
try issues in the couhty where they arose^ 


the sheriff was thenceforth commanded to 
bring the jurors to Westminster on a cer- 
tain day, “ unless before that day ’’ {Nisi 
Prills) the justices of assize came into the 
county. (Sm. Ac. (11 edit.) 134. See 
Banc; Trial.) In American law, a trial 
at Nisi Prius means simply a trial of an 
issue of fact in a civil action before a judge 
and jury. 

g 2. A Chancery action- which is to be 
tried by a jury, in England, must be tried 
at Nisi Prius, and not before a judge sitting 
in the Chancery Division. Warner v Mur- 
doch, 4 Ch. D. 750. See West v. Wliite, Id, 
631; Wood and Ivery v. Hamblet, 6 Ch, 
D. 113. See Feigned Issue. 

NISI PRIUS RECORD.— An instru- 
ment in the nature of a commission to the judges 
at Nisi Prhis for the trial of a cause, written on 
parchment and delivered to the officer of the 
court in which the cause was to be tried. Any 
variance between the record and the issue should 
have been objected to at the time of trial, but 
the judges had power to amend varianc'es. 9 
Geo! IV. c. 15; 3 and 4 Wm. IV. c. 42, 23; 

0. L. P. Act, 1852, g 222 ; and 1 Chit. Arch. l‘r. 
(12 edit.) 301. 

NIVICOLLINI^ BRITONES.— Welsh- 
men, because they live near high mountains 
covered with snow . — Du Cange, 

. NO AWARD.— The name of a plea 
to an action or award. (2 Ala. 520; 1 N. 
Chip. (Vt.) 131; 3 Johns. (N. Y.) 307.)— 
JSoiivier, 

NOBILE OFPIOIUM.— The equitable 
juriHiliction of the Court of Session in Scotland. 

Nobiles magris pleotuntur poounla; 
plebes voro in oorpor© t3 Inst. 220) : The 
lugher cliiHseH are more punished in money j Uit 
the lower in person. 

Nobiles sunt, qni arma gentilitia 
antecessorum suomm proferre pos- 
sunt (2 Inst. 595) ; The gentry are those who 
are able to prodiuse armorial bearings derived 
by descent from their own aiUKistors. 

Nobiliores ©t benigniores preesump* 
tlones in dublis sunt prsaferendc© i Keg. 
Jur. Civ.) : In tfases of doubt, the more gctier- 
ous aiul more benign presumptions are to bo 
preferred. 

Nobilitas ©st duplex, superior ©t 
inferior (2 Inst. 683) : There are two sorts of 
nobility, the higher and the lower. 

NOBILITY,— A division of the English 
people, comprehending dukes, marqiiesses, eurle, 
vimunts and barons* These had, anciently, 
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duties annexed to their respective honors ; they 
are created either by writ,i. e.by royal summons 
to attend the house of peers, or by letters-piitent, 
i. e. by royal grant of any dignity and degree of 
peerage; and they enjoy many privileges, 
exclusive of their senatorial capacity, 1 BL 
Com. 396. 

NO CENT. — Gruilty ; criminal. 

NOOTANTER. — By night. An abolished 
writ which issued out of Chancery, and returned 
to the Queen’s Bench, for the prostration of 
inclosures, &c. 7 and 8 Geo. IV- c. 27. 

NOOTES and NOCTEM BE FIRMA. 
— Entertainment of meat and drink for so many 
niglits. — Domesd. 

NOOUMENTXJM.— In old English law, 
a nuisance. 

NODPYRS, or NEDFRI.—Necessary 
fire. 

Nox. PBOS., (defined). 12 Allen (Mass.) 218. 

NOLENS VOLENS.— Whether willing 
or unwilling. 

NOLLE PROSEQUI.— 

2 1. In civil practice,— An acknowledg- 
ment or undertaking entered on record by 
the plaintiff in an action, to forbear to 
proceed in the action, either wholly or 
partially. It has been superseded in most 
cases by the modern practice of discon- 
tinuance (q. V.) but it seems to be still 
applicable in some oases. Arch. Pr. 1201, 

2 2. In criminal prosecutions by 
indictment or information, a nolle pro9eqid 
to stay proceedings may be entered, in 
England, by leave of the attorn ey-general 
at any time before judgment. (Arch. Cr. 
PL 109.) In some States the leave of the 
court must first be obtained, but generally 
the prosecuting officer may enter a noL 
pros, at his discretion, at any time before 
the jury is impaneled, and afterwards by 
the consent of the defendant. 

Nollei PKOSECiTri, (effect of), 2 Mass. 172: 
7 Pick, (Mass.) 179 ; 0 Wheel. Am, 0. L. 38. 

INolo ooNTBNnnms, (efiect of plea of), 9 
Pick. (Mass.) 206 j 6 Wheel. Am, 0, L. 30. 

NOMEN,— A name, JSee Agnomen ; Cog- 
nomen, 

NOMEN COLLEOTIVUM.— A Jingu- 1 
kr noun of multitude j a name for a class of 
persons or things, 

NOMEN eENEBAUSSIMXJM.— A 
most univemil term, as land. 


NOMEN JURIS . — A name of law; a 
legal name or designation ; a technical term. 

Nomina si nesois perit oog-nitio re- 
rum; et nomina si perdas, oerte dis- 
tinotio rerum perditur (Co. Litt. 86) : If 
you know not the names of tilings, the knowl- 
edge of things themselves perishes; and if you 
lose the names, the distinction of the things is 
certainly lost. 

Nomina sunt mutalbilia, res autem 
immobiles (6 Co. 66) : Names are mutables, 
but tilings immutable. 

Nomina sunt notse rerum (11 Co. 20) : 
Names aie the notes of things. 

Nomina sunt symbola rerum (Godb.) : 
Names are the symbols of things. 

NOMINA TRANSORIPTITIA. — In 

the Boman law, obligations contracted by litcrm 
(i, e, litei'is obligation ea) were so called because 
they arose from a peculiar tramfer {tranHariptio) 
from the creditor’s day-book {advei'mrid) into 
his ledger (cote). Sea Literis Oni.iaATio. 

NOMINA VILLARUM, — An account 
of the names of all the villages anti the posses- 
sors thereof, in each county, drawn np by sev- 
eral sheriffs (0 Edw. II.) and returned by them 
into the Exchequer, where it is still proservod. 

NOMINAL DAMAGBS.-^cfi Dam- 
ages, 2 3. 

NOMINAL DEFENDANT.— 

Otherwise called a merely fonnal dcftnul- 
ant, is a person whom the o.xigoncit'H of 
legal procedure oblige the litigant to make 
a party to his action or other legal pro- 
ceeding, but as against whom no ndi(*f 
whatsoever is claimed in the action, or at 
all events no innnodiate r(di<‘f, Bueh a 
defendant usually incurs no costs or only 
the flmalloHt possible costs, and In^ is enti- 
tled to bo paid by the plaintiff all costs 
necessarily incurred by him in tlie action 
from having boon made a party thereto. — 
Brown, 

NOMINAL PARTNBR.-Ono who 
has not any actual interest in the trade or 
businesB, or its profits; hut, by allowing 
his name to be used holds himself out to 
the world as apparently having an in Unrest. 

**If a person will lend his name aa a 
partner,^* said Lord Chief Justice Eyra* 
(Waugh D, Carver, 2 H. Bl. 285,) **h 0 be- 
comes, as against all the rest of the world, 
a partner, not upon the grounds of the 
real transaction between them, but upon 
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principles of general policy, to prevent 
the frauds to which others would be liable, 
if they were to suppose they lent their 
money upon the apparent credit of three 
or four persons, when in fact they lent it 
only to two of them, to whom, without 
the others, they would have lent nothing.’’ 

However, to render a person responsi- 
ble as a nonhnal partner, positive consent, 
or at least a knowledge by him of the 
assumption of his name, from which his 
acquiescence will be inferred, must be 
shown. See 2 Steph. Corn, (7 edit.) 102. 
See Partnership. 

Nominal party, (who is not). 59 Me. 505. 

Nominal plaintiff, (assent of, to bring 
suit). 15 Wend. (N. Y.) 640. 

NOMINTATE CONTRACTS.— In the 
civil law, those contracts distinguished by par- 
ticular names. 

NOMINATIM. — Byname: expressed one 
by one. 

NOMINATING- AND REDUCING-. 
— A mode of obLiining a panel of special jurors 
in Englsind, from wdiich to select the jury to try 
a particular a(‘tion The proceeding takes place 
before the iinder-Hheriiror sooondary, and in the 
presence of the piirtics’ solicitors. Numbci’s 
(Umoting the persons on the sheritrs list are put 
into a box and drawn until fort);-eigJit unchal- 
lenged pci'Kons luive been nominated. Each 
party strikes off twelve, and the remaining 
twenty-four are returned as the panel (q. v.) 
Tins practice is now only employed by order of 
the court or judge* Sm. Ac. 130: Juries Act, 
1870, g 17. 

NOMINATION.— 

'i 1. Friendly societies. — A member of a 
friemlly society in England, or an industrial or 
provident society, may by writing luuhjr his 
IuiikI, delivei-e<l at or sent to the registered office 
of the society, noininale any pemm to whom his 
share or interest in the society is to belong at his 
death. Hindi a nomination may be revoketl or 
varieil by tluj nominator, and must not dispose 
of a shuve or inUu’est exceeding ,£50. ( Friendly 
Hoe. Aet, 1875, g 15, « 8; /d, 1876, 8 10 j Jndiw- 
trial ami F. Hoc. Act, 1870, ^ 11, 5,) It is in 

the nature of a testamentary disposition, ami 
seems to be allowed in this form because mem- 
bers of^ the working classes do not generally 
leave wills, (compare tlio Huhsections following 
those above <;iled. 

i 2. Beneflce.— In eeclcKiaHtical law. the 
owner of an advowson may grant the right of 
nomination to another, and then the grantor k 
bound to present for institution any clerk whom 
the grantee shall name. Phillim. Eoo. L. 348. 

Se$ PrI'ISJENTATION. ^ 

NOMINATIVUS PKNDENS.-A nom- 
kati ve ease grammatically unconnected with the 


rest of the sentence in which it stands. The 
opening words in the ordinary form of a deed 
inter partes (This indenture, &c., down to 
whereas,) though an intelligible and convenient 
part of the deed, are of this kind. 

NOMINE PCBN.3S. — A penalty incurred 
for not paying rent, &c., at the day appointed 
in the lease or agreement for payment thereof. 

Strictly no forfeiture is nomine poencs, unless 
for non-payment of rent; but it is usual, in 
English leases, to mention stipulated penalties 
for non-payment of a collateral sum, ploughing 
up ancient meadows, or above a certain number 
of acres in one year, for changing the character 
of particular premises, <&c., by the general name 
of nomine poence. 

Where a penalty is annexed to the non-pay- 
ment of rent, and distress given for it, a demand 
must be made, and the penalty is waived by 
acceptance of rent. Cowp. 247. 

NOMINEE.— One named or proposed 
for an office, either appointive or elective. 

NOMOOANON.— (1) A collection of 
canons and imperial laws relative or conform- 
able thereto. The first nomocanon was made by 
Johannes SchoUisticus in 554. Photins, patri- 
arch of Constantinople, in 888, compiled anotlier 
nomocanon, or collation of tlie civil laws with 
the canons ; this is the most celebrated. Balsa- 
mon wrote a commentary upon it in 1180, (2) 
A collection of the ancient canons of the apostles, 
councils and fathers, without any regard to 
imperial constitutions. vSncli is the nomocanon 
by M. Cotelier. —iC/icycZ. Loud. 

NOMOGRAPHER.— One who writes on 
the subject of laws. 

NOMOGRAPH Y . — A treatise or descrip- 
tion of laws. 

NOMOTHETA.— A law giver, or law com- 
miasioner. 

NOMOTHETICAL.— Legislative. 

NON.— Not; no. The Xjatin negative par- 
ti(4o commencing many maxims and phrases, 
such as— 

NON ACCEPTAVIT.— Ho did not 
accept. This was a plea which put in issue the 
fact of a bill of exchange being clue at the time 
of action brought, being a denial of a defendant 
having accepted such a bill m was described in 
the declaration. Hinton v. 10 W* B. 296. 

Non aooipi debent verba in demon- 
strationem falsam qnse competunt in 
limitationem veram (Bacon) : Words 
which agree in a true meaning ought not to be 
received in a false sense. 

Non aocifi bebbnt vebba in pemonstra- 

TIONEM FALSAM qUu«5 OOMrETUNT IN LIMIT A- 
tioneM VBBAM, (applied). 13 Vr. (N. J.) 688* 

Non alio modo punia*tur allqula 
qttam aaoundnu babet con* 
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demnatio (3 Tnst. 217): A person may not 
be punished diflerentiy than according to what 
the sentence enjoins, 

Kon aliter a signifLcatione verborum 
recedi oportet quam cum manifestum 
est aliud sensisse testatorem (2 Be 
G. M. G. 313) *. It behooves us not to depart 
from the literal meaning of words, unless it is 
evident that the testator intended some other 
meaning. 

Non-abeivaL; (in a charter-party), 2 Barn. 
& C. 564. 

NON ASSUMPSIT.— In the action 
of assumpsit (g. v.) the name for the plea 
by which the defendant avers that he did 
not promise” as alleged, and thus raises 
the general issue. See General Issue. 

NON ASSUMPSIT INFRA SEX 
ANNOS.— He did not promise within six 
years. The form of pleading the Statute 
of Limitations. 

Non auditur perire Tolens : He who 
is desirous to perish is not heard. See Best Ev. 
423, S 385. 

NON-BAILABLB. — ^Not admitting 
of bail ; not requiring bail. See Bailable. 

NON BIS IN IDEM.— Not twice tried 
for the same offense. 

NON OBPIT.— He took not. A plea 
by way of traverse, which occurs in the 
action of replevin. It applies to the case 
■where the defendant has not, in llict, taken 
the cattle or goods, or wdiei’O be did not 
take til cm or have them in the place men- 
tioned in the declaration, the place being 
a material point in this action. 

NON COMPOS MENTIS. — Not 
sound in mind. This is properly a generic 
term, in which arc inedndod four wpociOH: 
‘'(1) fdeota [an idiot], which from his na- 
tivilie, by a perpotuall infirmitie, is non 
Qom'poe mentis; (2) hee that by sicknesae, 
gricf(^, or other accident, wholly loaofcb his 
memory and uiiderstaruling; (3) a lunu- 
(ique tliat liath sometime his iindorstand- 
hig and HonKitinio not, aliquando gaiidH 

he in oallod 

^non iionipos so long as he hatli 

not understanding; (4) lastly, heo that by 
bis owno vitious act for a time deprivotb 
lilmHclfe of his momorio and understand- 
ing, as he that is drunken. But that kind 


of non compos mentis shall give no privilege 
or benefit to him or to his hcires.” Co. 
Liu, 247a ; 4 Co. 1 24b ; Pope Lun. 18. See 
Bbunkenness ; Insanity; Lunacy. 

Non compos mentis, (defined). 4 Cow. (N. 
Y.) 207 ; 3 Den. (N. Y.) 37, 41 ; 12 Ves. 450 

(who is). 2 Johns. (N. Y.) Cli. 233; 

3 Add. 79, 204; 3 Atk. 173. 

(who is not). 8 Mod, 59, CO. 

(synonymous with ‘‘unsound mind”). 

16 Barb. (N. Y.) 259. 

Non ooncedantnr citationes prius- 
quam exprimatur super qua re fieri 
debet citatio (12 Co. 47) Sunmionses 
should not be granted before it is expresHod on 
what matter tlie summons ought to be Jiiade. 

NON OONOESSIT.-He did not 
grant. A plea resorted to by a stranger to 
a deed, because efltoppols do not hold 
with respect to strangers. This pi on, brings 
into issue the title of the grantor as well as 
the operation of the deed. 

Non consentit qui errat (Bract. 41) : 
He who mistakes does not consent, 

NON CONST AT.—It is not clear; it 
does not follow. 

NON CULP ABILIS.— Sometimes abbre- 
viated mn cid. Not guilty. 

NON DAMNIPICATUS. — Not 
injured. This is a plea in an iiction of debt 
on an indemnity bond, or bon<l CHmdition(‘d 
“to koop the plainliir harmless and in- 
demnified, Jt is in the nature? of ii 

plea of porformunen ; being ufl(*<l \vh<jro 
the (lofondant itKanm to ull(‘g(? tliiit Mio 
plaintifr hius boon ko[)fc harniloss and in- 
domnillod, according to tbn (onf>r of the 
condition. Ktoph. PL (7 edit,) 300-1. 

Non dat qxil non habot (Lofil 258) .* 1 lo 
who has not (h*e.s not give. 

Non deboo melioris oonditionia oaao 
quam auotor mens a qtio juw in mo 
transit (D.fiO, 17, 175, «!): I might not to 
be in a bettor condition tium niy autlior from 
wliom the right jiohhoh to ino. 

Non debet actori liooro quod reo non 
permittltur (l>. 50, 17, dl): A plnindff 
ought not to bo allowed whnt in uul ponnitto^l to 
a delendiuit, 

Non debet adduci exceptio eju» rei 
odjus petitnr dissolutlo { Jenk, Gent, a?) t 
A« oxeeption of the thing wlio«© abolitiou Ig 
sought ougltt not to be adduced. 
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Non debet alteri per alteriim miqna 
conditio inferri (D. 50, 17, 74) : An unjust 
condition ought not to be imposed upon one by 
another. 

Non debet cni plus licet, quod minus 
est non lioere (D. 50, 17, 21) : A man hav- 
ing a power may do less than such power enables 
him to do. 

Non debet dici tender e in praejudi- 
cium ecclesiastioa© libertatis quod pro 
rege et republica necessarium vide- 
tur (2 In&t. 025) : That which seems necessary 
for the king and the state ought not to be said 
to tend to the prejudice of spiritual liberty. 

NON DECIMANDO. — See De non 
Decimando. 

Non deoipitur qui scit se decipi (5 
Co. 60) : He is not deceived who knows him- 
self to be deceived. 

Non deflnitur in jure quid sit cona- 
tus (6 Co. 41): What an attempt is, is not 
defined in law. 

JSiit see Buss. Cr. & M. (4 edit.) 83 et seq, 

NON DBTINET.— A plea by way of 
traverse, which occurs in the action of 
detinue. This plea alleges that the de- 
fendant did not detain **the said goods in 
the said declaration epocilied, <fec.” It 
operates accordingly as a denial of the 
detention of the goods. But under this 
plea the defendant cannot deny that they 
are the plaintiir’s. Steph. PL (7 edit.) 154, 
163. 

NON DIMISIT. — He demised not. 
(1) A plea resorted to where a plaintiff 
declares upon a demise without stating 
the indciituro in an aistion of debt for 
rent; (2) a plea in bar, in replevin, to an 
avowry for arrears of rent, that the avow- 
ant did not domiso. 

NON-DIEEOTION. — Omission on 
the part of a judge to enforce a necessary 
point of law upon a jury. 

NON DISTBINOENDO.-A writ not 
to distniin* 

Non effecit effeotus, nisi sequatur 
©ffeotus, sed in atrocioribus delictis 
punitur affeotua, lioet non aequatur 
effootus (2 KoL Itep, 89 ) : The intention ftd- 
iillH nothing an ofibot follow. But In the 

diH^per doJimpiencicH, the intention is punished, 
although HU ejfibct follow nut 

Non est arotiua Tinoulum inter 
bomlnes quam Juejurandunx (Jenk. 


Cent. 126) : There is no tighter bond among 
mankind than an oath. 

Non est consonum rationi, quod 
cognitio acoessorii in curia christian- 
itatis impediatur, ubi oog'nitio causae 
principalis ad forum ecclesiasticum 
nosoitur pertiner© (12 Co. 65) : It is un- 
reasonable that the cognizance of an accessory 
matter should be impeded in an eccle&iastical 
court, when the cognizance of the principal 
cause is admitted to appertain to an ecclesiasti- 
cal court. 

Non est disputandum contra prin- 
oipia negantem (Co. Litt. 343) : We can- 
not dispute against a man who denies first 
principles. 

NON EST PACTUM.— A plea by 
way of traverse, which occurs in debt on 
bond or other specialty, and also in cove- 
nant. It denies that the deed mentioned 
in the declaration is the defendant’s deed ; 
under this, the defendant may c(mtGnd at 
the trial that the deed was never executed 
in point of fact; but he cannot deny its 
validity in point of law. 

NON EST INVENTUS.— The name 
of the return made by a sheriff or other 
officer to a writ directing him to arrest a 
person, whoa he is unable to find him. 

Attachment; Capias ad Satisfacien- 
dum; Return. 

Non ©St novum ut priores le^es ad 
posteriores trabantur (D. 1, 3, 3t5) : ft is 
no new thing that prior statutes should give 
place to later ones. 

Non ©st regula quin fallat : There is 
no rule which may not fail. 

Non e3c oplnionibus singulorum sed 
©X oommuni usu nomina ©xaudir^ 
debent (I). 33, 10, 7, 3) : Hames^ ought to be 
regarded not by the opinions of individuals, but 
by the common use. 

Non facias malum, ut inde veniat 
bonum (11 Co. 74); You are not to do evil 
that thence good may arise. 

NON FECIT,— He did not nuike it. A 
plea in an action of fissumpsit on a promissory 
note. 3 Man. & G. 446. 

NON FBOIT VA8TUM CONTRA 
PROHIBITIONEM.— lie. did not commit 
waste against the prohibition. A plea to an 
action fountled on a writ of estreijement for 
waete. S BL Com. 226, 227. 

NoN-FostnciTiNa vim POLtenr, (Indorsed on 
a policy of insurance). 67 Me. 85. 
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Non haeo in fsodera veni: I did not 
agree to these terms. 

Non ixnpedit clausula derogatoria 
QUO minus ad eadem potestat© res 
dissolvantur a qua oonstituuntur 
(Bacon) : A derogatory clause does not impede 
things from being dissolved by the same power 
by which they are created. 

NON IMPBDIVIT.-— He did not disturb 
or hinder. The plea of the general issue in the 
action of quare impediU 

NON IMPLACITANDO ALIQUBM 
DE LIBERO TBNBMBNTO SINE 
BREVI. — A writ to prohibit bailiffs, &c., 
from distraining or impleading any man touch- 
ing his freehold without the hinges writ. — Reg. 
Orig. 171. 

Non in legendo sed in intelligendo 
leges oonsistunt (8 Co. 167): The laws 
consist not in being read, but in being under- 
stood. 

NON INPRBO-IT OONVEN- 
TIONBM. — A plea which raised a sub- 
stantial issue in an action for non-repair accord- 
ing to covenant, whether there was a want of 
repairs or not. 

NON INTROMITTANT CLAUSE.— 
A clause exempting a smaller jurisdiction from 
being included in a larger. 

NON INTROMITTBNDO, QUANDO 
BREVE PRiEOIPB IN CAPITB SUB- 
DOLE IMPBTRATUR, — A writ addressed 
to the justices of the bench, or in eyre, a)m- 
nianding them not to give one who, under color 
of entitling tlie king to land, <&c., as holding of 
him in capitCj had deceitfully obtained the writ 
called prcccipe in eapite, any oenelit thereof, but 
to put him to his writ of right.— Orig. 4. 

NON JURIDICUS.— Not juridical. See 
Dies Non, 

Non .tueidicdts, dies, (defined). 74 N, C. 
187, 193. 

Non jus sed seisina facet stipitera 
(Fieta 1. vi.J : Not right, but seisin, makes a 
stock. 

Non licet quod dispendio licet (Co. 
Lilt. 127) : That which is permitted at a loss is 
not permitted. 

NON LIQUET — It does not appear dear. 
A verdict givou by a jury, when a matter wfts 
to be deferred to another tlay of trial. 

Tho same phrase mm used by the Bomimsj 
after hearing a eatme, sxu^h <if the judges as 
thought it not sufficiently clear to pronounce 
upon, (‘«ist a inillot into the urn with the two 
letters N. L*, for non liquet 

NON MBEOHANBIZJANBA VIO- 
TU ALIA#*— An ancient writ addressed to jus- 


tices of assize, to inquire whether the magis- 
trates of a town sold victuals in gro&s or by 
retail, during the time of their being in office, 
which was contrary to an obsolete statute ; and 
to punish them if they did. — Reg. Orig. 184. 

NON MOLESTANDO.— A writ that lay 
for a person who was molebte<l contrary to the 
king’s protection granted to him. — Reg. Orig. 
184. 

Non observata forma infertur an- 
nullatio actus : When form is not observed, 
a failure of the action ensues. 

NON OBSTANTE. — Notwithstanding. 
A license from the crown to do that which could 
not be lawfully done without it. Also, a. clause 
frecjiient in statutes and letters-patcut, importing 
a license from the crown to do ii thing, wliicli by 
common law might be done, but being restrained 
by act of parliament could not be done witliout 
such license. Plowd. 501 ; 2 Koeves c. viii, 83. 

But the doctrine of 7ion obntantej which sets the 
prerogative above the laws, was c/le(‘tnally de- 
molished by the Bill of llights at the Ilevolu- 
lioii; for it is enacted by 1 W. c'k M, st. 2, o. 2, 
that no dispensation, by uoii obetnntn of or to any 
statute, or any part thereof, hIkiII be allowed, but 
that the same Bliall be hold void and of none 
effect, except a dispensation be allowed in such 
statute. 

NON OBSTANTE VEREDICTO.— 
Notwithstanding the verdict. A jiidgmcnt non 
obnimtc wrediefOj is a judgiiient entered, by order 
of the coiii’t, for the plainLifi’ in an action at law, 
nolwUliHtunding a verdiet in favor of the detend- 
ant. It is always upon the niciits, au<l n<‘ver 
granted but in a very clear caKo, as where it is 
apparent to the court from tbe defendant’s own 
plea that he can have no merits. (2 Tidd I’r. 
922 .) — Burr ill. 

NON OMITTAS.— A clause UHiiallv in- 
serted in writs of execution, in l^higland, <lircH't- 
ing the shoritr^not to omit” to excc.ulc tin* writ 
l)y reason of any liberty, l)ccausc llicre arc many 
liborticH or districts in whkdi the shcrilf has no 
power to execute process unless he has Hpueial 
authority. 2 Steph. Com. 030. 

Non omnium qua© a majorlbus nos- 
tris oonstituta sunt ratio roddi potest 
(I). 3, 3, 20) : A reason cannot be given for all 
the laws which have boon established by our 
ancestors. 

Non perbinet ad judioem seoularem 
oognosoore d© iie quas sunt more apir-* 
itualia annem (2 Inst. 4SH}: It belongs 
not to the scctilur judge to take coKuiKanco of 
things which are merely spiritual, 

NON PLEVIN.-Befttult In not replevy- 
ing laud in duo time. See 9 hklw# III, e, 2. 

NON PONENDIS IN ASSISIS BT 
JURATIS,— A writ formerly granted for free- 
ing ami dlschargiug parsons from serving on 
assizes and juries,— F! N. if, 165, 
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Non possessori inoumbit necessitas 
probandi possessiones ad se pertin- 
ere (Broom Max. (5 edit.) 714): A pereon in 
possession is not bound to prove that the posses- 
sions belong to him. 

Non potest addnci exoeptio ejus rei 
oujus petitur dissolutio (Bac. Max. 22): 
All exception of the same thing whose avoidance 
is sought, cannot be made. 

Where the legality of some proceeding is the 
subject in dispute between two parties, he who 
maintains its legality, and seehP to take advan- 
tage of it, cannot rely upon the proceeding 
itself as a bar to the adverse party ; for other- 
wise the person aggrieved would be clearly 
without redress. 

Non potest probari quod probatum 
non relevat (1 Exch. 91, 92) : Tliat can- 
not be proved, which, if proved, is immateidal. 

Non potest rex gratiam faoere cum 
injuria et damno aliorum (3 Inst. 230): 
The king cannot confer a favor on one subject 
which occasions injury and loss to others. 

Non potest videri aesisse babere 
qui nunquam habuit (D. 50, 17, 208): 
One who never did possess cannot be considered 
to have ceased to possess. 

NON PROCEDENDO AD ASSIS- 
AM , — See Djw PiiouEDjaNDO, Ac. 

NON PROS. — Abbreviation for non prosp- 
(jfuitw. If in the proceedings of an action at 
law the plaintilf neglected to take any of tliose 
stops which he ought to take within tlie time 
prescribed by the practice of the courts ibr that 
purpose, the dolbnclant rmight enter judgment of 
noth proa, against hini, whereby it was adjudged 
that the plainli/r did not follow up (tioti proan^ 
(jfiiUiir) Ids suit us Jio ougdit lo do, and, therefore, 
the defendant ouglit to have judgment against 
him, (Sm, Ac. 9ti.) And in suci* a case, the 
defendant would, under the present practice in 
ICnglaud and most of the States, mtjvc to dis- 
miss tlie plaintiir*s action for want t)f prosecution. 

Noil quod dictum est, sod quod fac- 
tum est, xnspxcitur (Co. Litt. 35 a) : Ee- 
ganl is to l)e hiul, not to what is said, but to 
what is (lone. 

TJie words of tlio jmrtios are not conclusive of 
llieir intention, where these words are at vari- 
ance with their actual conduct,/?.^, it maybe 
expressed that some specilujd sum is ‘4i(|uidate<l 
damages/^ and yet the spocihed sum may be in 
fact f)nly the outside limit of uncertain and un- 
liquidated danuigoH, when the nature of the con- 
tr(u*t or boiid is regarded. Kemble e, Earren, 0 
Bing. 141. 

Non refert an quls assensum suum 
prsefert verbis, aut rebus ipsis et fao- 
tia (lU Co, 62) : It niatters not whether a man 

ives his assent by his words or by his acts and 

eeds. 

Non refert quid ex esquiponentibtxe 
tMi (6 Co. 122) : It matfcem not wb.loh of [two] 
equivalents happon* 


Non refert quid notum sit judici, sx 
notum non sit in forma judieii (3 Buis. 
115) : It mattem not what is known to the 
judge, if it be not known in a judicial form. 

Non refert verbis an faotis fit revo- 
oatio (Cro. Car. 49) : It matters not whether 
a revocation is made by words or deeds. 

Non-xussident, (who is). 5 Barn. & Aid. 
908 ; 4 Moo. 356 ; 10 Id. 622. 

(who is not). 7 Moo. 613. 

(in tax law). 4 La. 11. 

Non-risidents, (in a statute), 3 J. J. 
Marsh. (Ky.) 445. 

Non respondebit minor ; nisi in 
causa dotis, et hoc pro favore doti (4 
Co. 71) : A minor shall not answer; unless in 
a case of dower, and this in favor of dower. 

Non-sane memory, (defined). 2 Sch. & L* 
301. 

NON SBQtJITXJR.— It does not follow. 

Non solent quae abundant, vitiar© 
soripturas (D. 50,^ 17, 94); Surplusage is 
not wont to vitiate writings. 

NON SOL.VENDO PEOUNIAM 
AD QXJAM OLERIOX7S MULCTA- 
TXJR PRO NON-RBSIDENTIA.~A 
writ prohibiting an ordinary to take a petnmiary 
mulct imposed on a clerk of the sovereign for 
non-residence — Meg. Writ 59. 

NON SUBMISSIT.— Ho did not submit. 
A plea to an action of debt, on a bond to per- 
form an award, lo the ellcct that the defendant 
(lid not submit to the arbitration. 

NON SXJI JURIS.— The opposite of mi 
juris {q. v.) 

NON SUM INPORMATUS.— A for- 
mal answer made of course by an attorney, 
that he was not informed to say anything juate- 
rial in defense of his client ; by which he was 
deemed to leave it undefended, and so judgment 
piissed against his client. 

Non temer© credere ©st nervus eapl- 
©ntise (5 Co.^ 1 14) : Kot to believe rashly is 
the nerve of wisdom, 

NON TENENT INSIMUL.-They do 
not hold together. A plea in partition, by which 
defendant denies that he holds the property in 
suit, as a tenant in common with the phuntin. 

NON TBNUIT.—A ploa in bar to 
replevin, to avowry for arrears of rent, 
tbat the plaintiff does not hold in manner 
and form, as the avowry alleges. 

Non valeblt felonis arweratio, neo 
ad hsereditatem paternam vel mater- 
nam; eiatrtem ante felouiam geuera- 
tinuem feoerit, talie geaeratlo sue- 
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cedit in hsGreditate patris vel matris 
a quo non fuerit felonia perpetrata (3 
Co. 41 ) : The offspring of a felon cannot succeed 
either to a mateinal or paternal inheritance ; but 
if he liad offepring before the feiopy, such off- 
spring may succeed as to the inheritance of the 
father or mother by whom the felony was not 
committed. 

This is not now the rule, for descendants can 
trace through a felon ancestor. 

Non valet confirmatio, nisi ille, qui 
conflrmat, sit in possessione rei vel 
juris unde fieri debet conflrmatio ; et 
eodem modo, nisi ille ctd confirmatio 
fit sit in possessione (Co. Litt. 295) : Con- 
firmation is not valid unless he who confirms is 
either in possession of the thing itself, or of the 
right of which confirmation is to he made, and, 
in like manner, unless he to whom confirmation 
is made is in possession. 

Non valet exceptio ejusdem rei 
cujus petitur dissolute (2.Eden 134) : ^ A 
plea of the same matter the dissolution of which 
IS sought, is not valid. 

Non valet impedimentum quod de 
jure non sortitur effeotum (4 Co. 31 a) : 
An impediment which does not derive its efiect 
from law, is of no force. 

Non verbis, sed ipsis rebus, leges 
imponimus (Cod. 6, 43, 2) : We impose laws, 
not upon words, hut upon things themselves. 

Non videntur qui errant oonsentire 
(D. 50, 17, 116, § 2): They are not considered 
to consent who commit a mistake. 

Non videtur oonsonsum retinuisse 
si quis ex prsescripto minantis aliquid 
imnxutavit (Bacon): JTe does not appear to 
liave retained consent, who has changed, any- 
thing through menaces. 

Non videtur perfects oujusque id 
esse, quod ex casu auferri potest (D. 
50, 17, 139, 1) : That does not seem to he com- 
pletely one's own, wliich can be taken from him 
on occasion. 

Non videtur quisquam id oapere 
quod ei neoesse est alii restitutere (D. 
50, 17, 51): No one is consul ercd entitled to 
recover that which he must give up to another. 

Non videtur vim faoere, qui jure 
suo utitur et ordinaria aotioue exper- 
itur ( I). 50, 17, 155, 1) : He is not cleenujd to 
im Ibrco, who exercises his own right, and pro- 
ceeds by ordinary action, 

Non vult totkiuits PEOSEqoi, (an entry 
upon a record). Cro. Jao. 211. 

NON-ABILITT.-rnabilifcy; an ex- 
ception against a person,-— F, N, B» 35, 65. 
See JDiBABihiTY, 


NON-ACCEPTANCE.— The refusal 
of acceptance. 

NON-ACCESS. — In the law of hus- 
band and wife, non-access is the absence 
of access {q, v, ? 2). If non-access for 
above nine months is proved, by showing 
that the husband and wife were separated 
from one another, any children conceived 
and born of the wife during that period 
are bastards. 2 Steph. Com. 285. 

NON-ADMISSION.— The refusal of 
admission. 

' NON^ ET DBCIM.^. — Payments 
made to the church, by those who were tenants 
of church -farms. The" first was a rent or duty 
for things belonging to liusbandry, the second 
was claimed in right of the church. 

NONAGE.— The period of infancy, i. e. 
the age of a person under twonty-ono 
years. Litt. § 258. See Age. 

NONAGIITM, or NON-AGE.- A ninth 
part of movables whicli was paicl to the clergy 
on the death of persons in their parish, and 
claimed on pretense of being distributed to pious 
uses . — BlovLhL 

NON-APPEAEANCB. — Tbo omis- 
sion of timely and proper appearance ; a 
failure of appearance. See Ari'KAUANCii;. 

NON-CLAIM.— 

g 1. At common law, the levying of a 
fine (g. v, i 9) barred the right of n-ll 
persons, whether parties, privi(‘.s or 
strangers, unless they put in their <'laim 
within a year and a day. (Litt ; 2 
Bl. Com. 354.) This was ealh'd heutg 
barred by non-elnim. Altorations were 
afterwards made in the time allowed for 
claiming, (Stat, 34 Edw. III. c. IG; 4 Hen. 
VII. c. 24,) but the Huhj(HJt is now of no 
practical importance, fines having betnt 
abolished. Btat 3 and 4 Will. IV. c. 74, 

J 2. There was also a non-claim in a 
writ of right. Co. Litt. 262 a. 

NONOONFORMIST.-One who roftmes 
to comply with others; one wht^ reruHCH to j(au 
in tlie oHtabli^hcd of worship in England. 
NonccmforniiKtH arc of two sorts : ( 1 ) Much tts 
absent thenwelves from divine womhip in the 
CHtahlMHul church through total irroligion, and 
ntlentl the Hurvice of no other persuimhm} (2) 
amih as nltend the religious service of another 
peiiiuasion. Bm Dissentees. 
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NONES. — Days in the Roman calendar, so 
called because they reckoned nine days from 
them to the Ides. The seventh day of March, 
May, July and October, and the fifth day of all 
other months. — Kenn, Antiq. 92. 

NON-BXISTINa GRANT. — See 
Lost Grant. 

NONFEASANCE.— The neglect or 
failure of a person to do some act which 
he ought to do. The term is not generally 
used to denote a breach of contract, but 
rather the failure to perform a duty 
towards the public whereby some individ- 
ual sustains special damage, as where a 
sheriff fails to execute a writ, 3 Bl. Com. 
165; Broom Com. L. G55; Borough of 
Bathurst v MacPherson, 4 App. Cas. 256. 
See Malfeasance ; Tort. 

NON-ISSUABLE PLEAS.— Those 
upon which a decision would not determine 
the action upon the merits, as a plea in 
abatement. 1 Chit. Arch. Pr. (12 edit.) 
249. 

NON-JOINDER is where a person 
who ought to be made party to an action 
is omitted. The general rule is that in an 
action on a contract all tho parties to it 
who are entitled or liable jointly should bo 
joined as plaintiffs and defendants, and 
that in an action of tort persons who have 
a joint interest ought to sue jointly for an 
injury to it; persons who have a separate 
interest, but sustain a joint injury, may 
sue either jointly or separately. Joint 
wrong-doors may bo sued either jointly or 
separately. Dio. Part. 11 and passim. See 
Joint; Mipjoinder. 

Non-joinder is cured by making an 
api»licati()n to tho court to add tho neces- 
sary parties. 

NOK-JURING.-To flwear. Applied to 
those who would not swear allegiance to the 
Haueverian family . — EiiaycL Land. 

NONJUROB,— One who roonoeiving the 
Stiuirt family myuatly depost^l) refused to swear 
allegiance to these who succeocled thorn. 

NON-BBSIDBNOB. — In^ ^clwiastical 
law, non-reaidenc^e is where a spiritual pemm 
holding a benefice dees net keep residence on it. 
It is in ordinary cases au ofiensej and is pnnkh- 
ahle by monition and sequestration of the bene- 
fice, by forfeiture of part of the income of the 
benefice, and by the compulsory appointment of 
a curate* Licenses for nou-resiuence my Imi 


gi’anted by the bishop in certain cases. Philllm. 
Ecc. L. 1149 ; Stat, 1 and 2 Vict. c. 106. 

NON-RESIDENT.— 

? 1. One who is not a dweller within 
some jinisdiction in question; not an in- 
habitant of the State in which some action 
or proceeding has been or is about to be 
commenced. 

i 2. As applied to a trading corporation, 
non-resident signifies that it has no place 
of business in the jurisdiction. The ques- 
tion is of importance with reference to the 
liability of such a corporation to be sued 
in any particular jurisdiction, and to the 
manner in which it should be served with 
process. Westman v. Aktiebolaget, &c., 1 
Ex. D. 237. See Domicile, I 3 ; Jurisdic- 
tion. 

NON-RESIDENTIO PRO OLER- 
ICO REGIS.— A writ, addressed to a bishop, 
charging him not to molest a clerk employed in 
the ro^^al service, by reason of his non-residence ; 
in which case he is to be discharged. — JKijp. 
Oriq, 58. 

NON-RESISTANOE. The extreme 

votaries of the royal power in the stormiest 
times of English history, finding the royal com- 
mands at variance with tlioir ideas of duty to 
themselves and llie State, invented a eonqiro- 
mi.se (which is expressed by tliis word) whereby, 
although they felt bound to oiler no a{?tivo oppo- 
sition to the royal ordinance, they felt justified, 
in such a wise, in taking a course of passive dia- 
obedicnee, and obeying only in the event of 
being otherwise eoiupollod to lake arms against 
the royal authority. The word has now only 
au historical value. 

NON-SANB MEMORY.-A pbrson 
laboring under mental alienation [q, v.) 

NONSENSE. — Where a matter mt 
fortli irt grammatically right, but absurd in 
tho Rcnse ami unintelligible, some words 
cannot bo rejected to make sense of tho 
rest, but they must be taken as they arc ; 
for there is nothing so absurd but what, by 
rejecting, may bo made sense; but where 
a matter is nonsense, by being contradic- 
tory and repugnant to somewhat prece- 
dent, there the precedent matter which is 
sense shall not be defeated by the repug- 
nancy which follows; but that which is 
contradictory shall be rejected. 

NONSUIT. NoftM4N-FnT8Nonj Tumma, ‘‘ha 

<5o« 6 not proftecuta his aetkm,'* Iks Co. bltt. iJiSh. 

Nonsuit is where the plaintiff in an ac- 
tion abandons his case at the trial before 
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the jury have given their verdict, where- 
upon judgment of nonsuit is given against 
him. [See Judgment, § 8.) Formerly the 
advantage of this practice (which was 
peculiar to the common law courts) was 
that the plaintiff could bring another ac- 
tion against the defendant for the same 
cause of action; but under the new Eng- 
lish practice any judgment of nonsuit, 
unless the court otherwise directs, has the 
same effect as a judgment on the merits, 
i, e, it bars the plaintiff from bringing 
another action for the same cause, but in 
case of mistake, surprise or accident, a 
judgment of nonsuit may be set aside by 
the court. (Rules of Court, xli. 6; Singer, 
<fcc., Co. V. Wilson, 2 Ch. D. 438.) The pre- 
vailing American rule is that a judgment 
of nonsuit is no bar to a new action. 

Nonsuit, (is not a final judgment). 1 Pet. 
(U. 8.) 471. 

NON-SUMMONS, WAGhBR OF 
LAW OF. — The mode in which a tenant or 
defendant in a real action pleaded, when the 
summons which followed the original was not 
served within the proper time. 31 Eliz. c. 3, 
g 2; 2 Saund. 45c. 

NON TENURE. — A plea in bar to a real 
action, by saying that lie (the defendant) held 
not the land mentioned in the plaintiffs count 
or declaration, or at least some part thereof. It 
was either general, where one denied ever to 
have been tenant of the land in question, or 
special; where it was alleged he Wiis not tenant 
on the day whereon tlie writ was purchased. (1 
Mod. 181.) The distinction between real and 
personal actions lias now practically ceased to 
exist. See Action, g 15. 

NON-TERM. — The time of vacation be- 
tween term and term. — OowelL 

NON-TERMINUS.— The vacation 
between term and term, formerly Ciilled the time 
or days of tJie king’s peace. 

NON-TJSBR is where a person ceases 
to exercise a right. The term is princi- 
pally used with reference to easoments, 
profits ^prmdrPt and similar rights, which 
may bo extinguished by nou-usor for a 
certain number of years, which apparently 
must not bo Im than twenty ; but the non- 
user must bo of such a nature as to show 
an intention to abandon the right, as where 
it amounts to acquiescence in an unlawful i 
interruption. (Gale Ensm, 619 et aeq. Bee 
InxbreuptxonO a public office is liable 


to forfeiture for non-user or neglect to per- 
form the duties. Co. Litt. 233 a. 

NOOK OF LAND. — Twelve acres and a 
half. Bugd. Warwick 665. 

NORMAL. — Opposed to exceptional; 
that state wherein any body most exactly 
comports in all its parts with the abstract 
idea thereof, and is most exactly fitted to 
perform its proper functions, is entitled 
“ normal.” 

NORMAN-PRBNOH.— The tongue 
in which several formal proceedings of 
j state are still carried on in England. The 
j language having remained the same since 
the date of the Conquest, at which it was 
introduced into England, is very different 
from the French of this clay, retaining all 
the peculiarities whic^h at that time clis- 
Itinguished every province from the rest, 

I A peculiar mode of pronunciation (oou- 
isidered authentic) is handed down and 
preserved by the officials, who have^ on 
particular occasions, to speak the tongue. 
Norman-French was the language of our 
legal procedure till the 36 Edw. III. 

NORROT.— The title of the third of the 
three kiugs-at-arms, or provincial heralds. Bee 
Hjbkalp. 

I Nou-Tir, (in a deed). 2 Pick, (Mass.) 570; 5 
Watts (Pa.) 459. 

NoBTir AivnsHTOA, United States of, (iu a 
I bond). 10 Pet. (U- 8.) 365. 

NORTH BRITAIN.— Scotland. 

NouTHEtiLY; (equivalent to “duo north”). 
25 Oal. 206. 

(not Rvnonymons with north ”)• 115 

Mass. 577 ; 16 td, \ 17. 

(in a deed). 2 Pick, (Miiss.) 576. 

(in a grant), 1 Johns. (N. Y.) 156. 

NoimrWARD, (in a grant}.' 3 (Jal (N. Y.) 
293. 

Hobtixwabddy, (defined). 21 Barb. (N. Y.) 
398, 404, 

— — - (synonymous with “ north I Bibb 
(Ky.) 63. 

Nosoitur a sooiis : It may bo known or 
oxpluineil from its asHotnatcH. 

This refers to tlio construction of words and 
clauses in contracts and written iiiKtrumonts. 
Thus, whore there is a string of w<mlH In a 
statute, anil the moaning of one of thorn U 
doubtful, that meaning is given to it which it 
shares with tiie other words, Bo, if the words 
**hoj*He, cow, or other animal” ocisur, “animal” 
is hehl to apply to brutes only, Bee Eau»DJWM 
Gjsneius. 
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Noscitur a sociis, (applied). 124 Mass. 

18 126 /d. 46. 

ISToscitur ex socio, qui non co^nos- 
citnr ex se (Moore 817) : He who cannot be 
known from -himself may be known from his 
associate. 

NOSOOOMI. — In the civil law, managers 
of pauper hospitals. 

Not accountable for depreciation, (in a 
will). 9 Ch. D. 95. 

Not exceeding eight days, (equivalent to 
“within eight days^’). 15 Serg. & B. (Pa.) 44. 

Not exceeding eighty acres, (in home- 
stead law). 66 Ala. 50. 

NOT FOUND.— No true bill. See 

Ignoramus. 

NOT G-UILTY.— 

§ 1. Criminal law. — The appropriate 
plea to an indictment where the prisoner 
wishes to raise the general issue. See 
Issue, ? 10 ; PlIsa. 

g 2. Civil actions. — It is also a plea 
used in common law actions of tort under 
the old priU‘ti(ie, when the defendant 
simply denies that he has committed the 
wrong complained of. [See General 
Issue.) Under the present system of 
pleading, in England and most of the 
BlatGH, a defendant must deal specifically 
wdth all allegations made by the plaintill 
which be does not admit, and tljorefore a 
plea of “not guilty” is no longer, as a 
general rule, pormissihlo. There are, how- 
ever, certain statutes which provide (prin- 
cipally for the pi’utcction of constables, 
inspectors, and other public officers,] that 
in all actions for anything done in pur- 
sun nco of the act or in execution of the 
powers and authorities thereof, the defend- 
ant may plead “not guilty,” which entitles 
him to give the special matter in evidence 
at the trial ; i. e. lie may prove the facts 
.of the case and show that he acted in 
pursuance of the statute, so that such a 
plea has the same efToot as if he ha<l 
pleaded the facts and his defense specifi- 
cally. [SeCi for instance, Stat. 6 and 0 
Will. IV. 0. 76, i 76; Id. o. 68, | 89. 6>«, 
also, Btat, 5 and 6 Viet. o. 97, i 8.) This is 
called pleading “not guilty by statute,” 
and may still be done in England under 
the new practice, but the defendant can- 
r40t plead any other defense without^ leave 
(Buies of Oowfe 19) ; mi he mmt 


insert in the margin of the plea the words 
‘'by statute,” together with the year, 
chapter, and section of the act or acts on 
which he relies, and specify whether they 
are public or private. Reg. Gen. T. T. 
1853; 1 El. & B. Ixxxii. 

^ NOT POSSESSED.— A plea formerly 
interposed in an action of trover, alleging that 
defendant was nut possessed, at the time of action 
brought, of the chattels alleged to have been 
converted by him. 

NOT PROVEN. — A verdict allowed to be 
given in criminal trials in Scotland. 

Not to appear, I promise, (in a bond). 2 
Rawle (Fa.) 23, 24; 1 Wheel. Am. C. L. 326. 

Not to be paid by us in any event 
within one year from date, (added to in- 
domement of prornissoiy note). 7 Minn. 74. 

Not to pay, (in a bond). 2 Salk. 463. 

NOTARIAL. — ^Taken by a notary. 

NOTARY PUBLIC.— A person who 
attests the execution of any deeds or 
writings, or makes certified copies of 
them in order to rcnclor the same nutl\en- 
tic, especially for use abroad. [See Legal- 
ization.) In England, he is appointed to 
his office by the Archbishop of Canter- 
bury, (rhillim. Eoc. L. 1232; Stats. 41 Goo. 
III. c. 70, and 0 and 7 Viet. c. 00,) in Amer- 
ica, usually by the governor of the State, 
by and with the advice and consent of the 
Slate senate. An important branch of 
his duties is the protesting of bills of 
exchange and promisBory notes. [See Pro- 
test.) In England, ho also makes a 
record of the proceedings in an occlosias- 
tical cause. Id. 1243. 

Notary public, (defined). 6 Serg, & 11. 
(Fa.) 486. 

(diUies of). 2 nm (N. Y.) 227. 

(history of the oliicc of). 2 Chit. Qon. 

Fr. 30. 

NOTATION. — In Englinli probate practice, 
notation is the act of making a memorandum of 
some special circunistance on a probate or letters 
of administration. Thus, whore a grant is made 
for the whole poraonal estate of the <ieoen«ed 
within the United Kingdom, which can only be 
done in the case of a pei’son dying (hmuouleil in 
England, the imt of his having l>een so d«)ini- 
oilmi is noted on the grant, Ooote Prob. Pr. 36. 

Note, (in statute of frauds). 2 Johns. (N. Y.) 
480; 7 id. 821 ; 3 Wend. (N. Y.) 469; 6 Barn. 
& 0.683 ; 6 id 487; 9 Id. 661; I Bmg.9; 1 
Bos. & P. N, B. 262 ; 8 DowL ^ By. 843; 6 
East 807. 
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Kote, accommodation, (what is). 7 Serg. 
& 11 (Pa.) 4i5o. 

jS'ote, destroyed, (Ilow declared upon). 
Ohio (Cond.) 234. 

NOTE OP A PINE.— A brief of a fine 
made by the chirographer before it was en- 
grossed. Abolished by 3 and 4 Will. lY. c. 74. 

NOTE OP ALLOWANCE,— This was 
a note delivered by a master to a party to a 
oanse, who alleged tluit there was error in law 
ill the record and proceedings allowing him to 
bring error. {See Corn. h. P. Act, 1852, § 149.) 
Ph'ror has now, however, been abolished in 
England. (Jruhcatnre Act, 1875, Ord. LVITI- 
r. 1. ) Proceedings in error in law were deemed 
a isnpenedmf^ of exec’ution from the service of the 
copy ot such note, together with the statement 
of the grounds of error intended to be argued. 
(Com. L. P. Act, LS.)2, I 150.) Now, by the 
Judicature Act, 1876, Ord. LVIII. r. IG, an 
appeal sh.dl not operate as a stay of execution 
or of proceedings under the decision appealed 
from, exccjrt .so ilir as the court appealed from, 
or any judge thereof, or the court of appeal 
may so order; and no intermediate act or pro- 
ceeding shall be invalidated, except so far as the 
court appealed from may direct. 

NOTE OP HAND.— -A promissory 
note. 

NOTE OP PEOTEST.— A note or 
meniorfiiulurn of the protest, made on the 
bill or note by the notary, at the time of 
protest, to be lillcd out at his leisure. 

Note, rRO^nssoRY, (what are the easential 
parts of). 0 Cow. (N. Y.) 108. 

(expressing no lime for payment, when 

payable). 15 Wend, (N. Y.) 308. 

Noted its cojstents, (in a letter). 4 Mete. 
(Mass.) 12. 

NOTES,— Memoranda made by a judge 
on a tria.l, as to the ovidenco adduced, and 
the points resorvod, &c. A copy of the 
jiulgo’s notes may bo obtained from his 
clerk. Sfe Minutes. 

Notes, fin New York act, April 0th, 1850, 
?2.) 2iJiatchf. (aajiGfi, m 

Notes of hand, all his, (in a bequest). 2 
Dev. (N. C.) Eq. 488. 

NOTHIJS. — A natural child, or a person 
of spurious birth. 

NOTICE.— 

i 1. Judicial.— Primarily, ''notice'^ 
moans knowledge or coguissanoe; and, 
therefore, when wo epoak of a court tak- 
ing judicial notice of a fact, we mean that 
the court recognises the fact without evi- 
dence to prove it. Thus, the courts notice 


the political constitution of our own gov- 
ernment, the existence and title of every 
State and sovereign recognized by our gov- 
ernment, the dates of the calendar, <fec. 
Best Ev. 354. 

g 2. To give notice of a fact to a person 
is to bring it to his knowledge. When the 
circumstances are such that he is either 
actually aware of the fact, or might or 
ought to be aware of it, he is said to have 
notice of it. 

Notice is either actual (express) or con- 
structive. 

§3. Express — Actual or express notice 
is that given in plain words from one per- 
son to another, either verbally or in writ- 
ing. When a written notice purports on 
the face of it to be a notice it is called a 
“formal notice.^’ 

§4. Constructive. — Constructive no- 
tice is where knowledge of the fact is 
presumed from the circumstances of the 
case. Thus, where a person has actual 
notice of a charge or incumbrance on cer- 
tain property, he is held to have con- 
structive notice of tacts to a knowledge of 
which he would have boon led by an 
inquiry into the charge or incumbrance, 
whether his abstention from inquiry was 
fraudulent or merely negligent, (Jones v. 
Smith, 1 Hare 55; 2 While T. Load. 
Cas. 55; Dart Vend. 8(>1.) So notice to 
an agent, solicitor, cfeci., is constructive no- 
tice to the principal or c.lient, (Lo v. 
Le Nevo, Amh. 430; 2 White T. Lepd, 
Cas, 43; Dart Vend. 858,) oti the pre.sinnp- 
tion that the agent did his duty })y cum- 
inunic^ating tho notice to his ])rincipal; 
thorofere, that f)resumi)tion may he rehut- 
tod if it appearH that tho agent was a party 
to a fraud, or otherwise a(sted in sueh a 
way as to raise a presumption that lio 
would not eommnriieato the notice to his 
principal. Gave v. Gave, 15 Gh. I). 031); 
i'atmau HarhuKl, 17 Oh. IX 353; Wil- 
Uams r. Williams, Id. 437. 

I 5. Tho doctrine of notit^o (formerly an 
equitable doctrine) is tiuit a who 

purclumcs atx estate, although for valuable 
consideration, after notieo of a prior equi« 
table right, makes himself a maldfidi pur- 
chaser, and will not be enabled, by getting 
in the legal estate, to defeat that right, but 
will be held a trustee for the benefit of the 

t 
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person whose right he sought to defeat. 
(Basset v. Nosworthy, Eep. t. Finch 102; 
2 White & T. Lead. Cas. 1.) Thus, if a 
vendor contract with two different persons 
for the sale to each of them of the same 
estate, and if the person with whom the 
second contract is made acquires notice 
of the first contract, and then procures a 
conveyance of the legal estate in pursu- 
ance of his own contract, the court w’ill 
order him to convey the property to the 
first purchaser. Potter v, Saunders, 6 
Hare 1, As to the doctrine of notice gen- 
erally, Mark. El. L. ? 487. 

§ 6. As to notice of the assignment of a 
chose in action, see Chose, § 3. See, also, 
Lis Pendens; Prioeity; Kegistration ; 
Tacking. 

Notice, (what is). 7 Cranch (U. S.) 547 ; 3 
Day (Conn.) 353, 492; 3 Hen. & M. (Va.) 144. 

(what is not). 5 Rawle (Pa.) 51 ; 5 

Serg. & E. (Pa.) 253, 322; 16 Id. 160; 2 Watts 
(Pa.) 75. 

(when must be in writing). 3 G-r. (N. 

a.) 178; 19 Barb. (N. Y.) 537, '=40: 14 Wend. 
(N. Y.) 539, 540. 

(when may be by parol). 5 Hill (N. 

Y.) 101 ; 15 Wend. (N. 427. 

(equivalent to ^^information,” ^^intelli- 
gence,” or ^Mcnowledge”). 43 Conn. 54. 

(of a deed, what is). 8 Pot. (U. S.) 38. 

(of prior conveyance, what is). 15 

Wend. (N. Y.) ^88. 

(of unregistered conveyance, what is). 

6 Wend. (N. Y.) 226. 

(of a lion, effect of on a purchaser). 

1 Munf. (Va.) 38. 

(to a corporation, what is). 1 Hall 

(N. Y.) 480. 

(decree when not considered, to pur- 

Juiseis). Tol. Ex. 270. 

(a clerk by the. year, wlien may be 

discharged without). 4 Car. <& P. 208. 

(a servant, when entitled to, of dis- 
missal). 3 Eap. 235, 

(an lulvertisement in a newspaper, 

when not considered notice).^ 2 Campb. 157. 

(what is suflicuent, of the condition of 

a sale at auction), 3 Ksp. 271, 

— (to an agent, when good). 4 Paige 

(N. y.) 127^ 136 ; 3 Madd. Ch. 40. 

(Inuitittg a common cjarrior^s liability). 

2 Htnrk. 279, 

(what is not within 39 Geo. IIX. c. 69, 

im), 1 Holt N. P.27. 

(wlieu registry is not considered). 1 

Soh. L, 103, 

(in insurance policy). 1 Gr, (N. J.) 

121; 7 Cow. (N. Y.) 045 ; 9 Wend, (N, Y.) 
163. 

- (in a statute). 62 Miss. 646 ! 82 Mo. 

205; 1 Gr. (N. J.) 66! 18 Barb. (N. Y.) 898: 
26 Id. 635; 68 Id. 407; 86 How. (N. Y.) Pr. 
193; 8 Johns. (N.Y.) Cas. 108; 14 Wend. (N. 
Y.)644 . 


Notiof, actual, (what is). 14 Ga. 145. 

Notiof, constructive, (what is). 2 Mas, 
(U. S.) 536 ; 14 Ga. 145 ; 1 Sax. (N. J.) 204 ; 6 
Paige (N. Y.) 189; 5 Sandf. (N. Y.) 157, 165; 
18 Wend. (N.Y.) 407; 5 Binn. (Pa.) 134; 6 
Serg. & R. (Pa.) 118, 124; 10 Id. 39. 

Notice, due, (what is). 1 McAll. (IT. S.) 
419. 

Notice, implied, (of prior unregistered deed, 
what is). 3 Pick. (Mass.) 149. 

NOTICE IN LIEU OP SEBVIOB.— 
In lieu of personally serving a writ of sum- 
mons^ (or other legal process), in English 
practice, tlie court occasionally allows the 
plaintiff (or other jjarty) to give notice in lieu 
of service, such notice being such as will in all 
probability reach the party (Orders ix. and x). 
This notice is peculiarly appropriate in the case 
of a foreigner out of the jurisdiction, whom it is 
desired to serve with a writ of summons. 10 
Ch. D. 550. 

Notice in writing, (in a statute). 68 Me. 
511. 

Notice, legal, (what is). 6 Binn, (Pa.) 129, 

NOTICE OP ACTION.— When a 
statute imposes public or ^wasi-public' 
duties on a person, such as a magistrate, 
constable, surveyor of highways, or the 
like, it frequently provides that before any 
action is brought against him for acts 
done in execution of his office, one 
mouth’s notice of the intended action 
shall be served on him. Chit. Gen. Pr. 
1303 et seq. See, also, Amends ; Not Guilty. 

NOTICE OF ADMISSION.-See' 

Admission, ? 2. 

NOTICE OF APPBARANCE.-^ee' 

Appearance, ? 3. 

NOTICE OF BREACHES.— 

Paetioulabs of Breaches and Objeotions* 

NOTICE OF CLAIM.— Cation,. 

§ 2 , Tb. 

NOTICE OF DECREE OR ORDER. 
— In the English Chancery Division, wlmn an* 
action is instituted for the administration of the- 
estate of a deretiHod person, or for the execution 
of the trusts of an instrument, })y or against one 
member of a class of pemons, (e. g. one of the 
oxecutom, ndniinisti'atorH, residuary legatees, 
next of kin, tnistoos, or eestnU quu it is- 

not necessary to join the other mem hem of the 
class as plaintifis or defendants in the action,, 
nmded they are served with notice of the- 
ecree or order directing the administration of 
the estate or execution of the trusts* After* 
being so served they will be bound by the pro* 
oeedings in tlie action in the sanne manner as If 
they had been originally made parties, (Btati- 
15 and 16 Viet, o. 86 j Dan, Oh. I’r. 858,) Thua 
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if an administration action is commenced by an 
executor against one of tlie residuary legatees, 
the other residuary legatees must be served with 
notice of the decree or order. If a person so 
served \^dsbes to see that the action is properly 
conducted, he should obtain an order for leave 
to attend the proceedings {Id. 363), on which 
lie is entitled to be heard as if he were a party. 

NOTICE OP DISHONOR.— to 

Bill of Exchange, g 5. 

NOTICE OP INQUIRY.— The plaintiff 
must give a written notice of executing a writ 
of inquix-y to tlie defendant or his attorney. 
Notice of inquiry, and of continuance of inquiry, 
had to be given in town ; but countermand of 
notice of inquiry might be given either in town 
or ‘country, unless otherwise ordered by the 
•court or a judge. Ten days’ notice shall be 
given unless it is to be short notice, and then 
four days are sufficient. 2 Chit. Arch. Pr. (12 
^edit.) 098. See Notice of Teial; Weit of 
Inquiey. 

NOTICE OP JUDGMENT.-A writ- 
ten notice required by statute in some of 
the States, to be served by the party enter- 
ing a judgment upon his adversary or bis 
.attorney, informing him of the time of 
-entry and character of the judgment. 
’Until this notice is served the time within 
•which the unsuccessful party may appeal 
from the judgment does not commence to 
uun. 

NOTICE OP LIS PENDENS.— A 

notice that a suit is pending, died to notify 
•all persons not to deal with dofendaiit, in 
jespect to the subject-matter of the suit, 
•except at their peril. See Lis Pendens. 

NOTICE OP MOTION.-A notice 
in writing, entitled in a cause, dated and 
signed by the attorney of the party in 
whose behalf it is given, and addreasod to 
the opposite party or his attorney; stating 
that, on a certain day designated, a mo- 
tion will be made to the court for the 
purpose or object stated.— 

NOTICE OF OBJECTIONS.— 

See Particulars of Breaciiks and Objec- 
tions. 

NOTICE OF PROTBBT.-toBiLL op 
Exohangk, i 5. 

Notice of protest, (effect of)* 0 Pet. (U* 
B.) 83; 10 /d 380; 1 Harr. (N. J.) 397! 6 
Wend. (N. y.) 44, 387 ; 15 Id. 804; 2 Ad. i R 

Mees. ^ w. 51, 


NOTICE OP TRIAL. — As soon as 
the pleadings in an action are closed, the 
plaintiff may give the defetulant notice of 
trial of the action, and thereby specify the 
mode in which he desires the action to be 
tried. If the plaintiff fails to give such a 
notice within a certain time, the ilehMKl.mt 
may give notice of trial, or move to dis- 
miss the action for want of prosecution. 
The action will be tried in the manner 
mentioned in the notice, unless it is a case 
in ivhich the party to whom it is given is 
entitled to have the action tried before a 
jury and gives a counter-notice to that 
effect, or unless the court orders it to be 
tried in a particular way. Metropolitan 
I. C. Rail. Co. u M. Rail. Co., 5 E.x. D. 19(3. 
Action; Trial. 

NOTICE OP WRIT OF SUM- 
MONS.— 

2 1. Service on foroig’ner.— Tn an at^tion 
in the English High Court, when tlie defeiKlnnt 
is a foreigner, and is out of the jurisdiction, and 
tlie plaintiff has obtained leave to serve him out 
of the jurisdiction, the defendant is served with 
a notice giving the substance of the writ of 
summons, and kaiing what will be tlie rosult of 
his not entering an appeuranoo within Ibe lime 
allowed. (Ruros of Court, xi.; Forms (A) I..S; 
Westman v. A. E. M. Snickarefal)rik, 1 Ex. I). 
287; In re Howard, 10 Ch. D. 550.) This is 
done in lieu of serving the defendant with the 
writ of summons itself, because it is considenMl 
inappropriate to serve the su))j(‘('t of a foreign 
State with a mandate in the (pioen’s name. 

g 2. Suhstitutod service.— When a 
defendant is suspeoted of keeping out of the 
way to avoid service, the court Honu^( lines allows 
Huhstituted servieo to heeflei'ted )>y notice of the 
writ being given to the defendant, (Rules of 
(Jourt, i.x. 2, X.,) e, g. by advertiHomeut. See 
Service. 

Notice, rREatnvtrTXVR, (denned). 1 Cow, 
(N. Y.) (*>23, 642. 

Notice, reasonable, (what is). 1 Pa. 402. 

Notice, three months’, (in au agreement). 
3 Campb. 510. 

NOTICE TO ADMIT. -In tU prn<4ie« 
of the Knglish High Court, eitluT party to au 
netiou may <‘ull on the other {larty by notice to 
ailmit the existenoo and execution of any doiMt- 
inent, in onliT to savas the expetmi^ of proving it 
ut the trial ; and the party relusing *o mlmtl 
must bear the eosts of proving it, iiuIcsh Uus 
judge (HTtities that the I’efuHal to admit was 
roasonahie. No costs of proving a docunamt 
will in general bo allowed, itnless such a iiotii'e 
ie given. littlcH of Court, xxxii. 2* 

NOTICE TO PLHAD.-Thtft wn» 
neersnary in all caaos befora tho plaiutiif 
could Bigu judgmont fOr want of a ploiu 
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Jt was usually indorsed on the declaration 
T\ hen delivered, and was generally a notice 
to plead within eight days. See 1 Chit. 
Arch. Pr. (12 edit.) 32, 244, 575, 588, 

NOTICE TO PRODUCE.— 

? 1. At trial. — If one of the parties to 
an action is in possession of any document 
which would be evidence for the other 
party if produced, the latter may give him 
notice to produce it at the trial, and, in 
default of production, may give secondary 
evidence of it. Best Ev. 611; Common 
Law Proc. Act, 1852, ? 119. 

? 2. Interlocutory.— At any time 
before the trial of an action, any party to 
an action or other proceeding may give 
any other party notice to produce for his 
inspection any docunnuit referred to in the 
pleadings or affidavits of the party to 
whom the notice is given. If be refuses 
to produce them without good cause, an 
order for inspection may be obtained from 
the court, iSce Inspection ; Production. 

NOTICE TO QUIT.- 

? 1. Whore there is a tenancy of land 
from year to year, or from two years to 
two years, or other like indelinite period, 
a notice to quit is required, to enable 


NOTICE TO THIRD PART?.-5ctf 
Citation, § 2, n. 

NOTICE TO TREAT. The notice 

■which a railway company or other public body 
having compulsory powers for the purchase of 
land is bound to give to the persons interested 
in any land -which it is empowered and desires 
to purchase. The notice demands particulars 
of the estate and interest of the persons to \yhom 
it is given, and states that the company is willing 
to treat for the purchase of the land. When a 
person receives such a notice, he may send a 
notice of claim to the company, stating his inter- 
est in the land, and the compensation he claims, 
and requiring the amount to be settled by ar))i- 
tration in case of dispute. In other cases the 
compensation is fixed by a jury. Lands Clauses 
Act, 1845, § 18 et seq.; Hodg. Eailw. 170 $eq, 

Kotieied, (defined). 31 Conn. 381. 

NOTING-.— In the law of bills of ex- 
change, noting is a minute or memoran- 
dum made by a notary on a bill which ho 
has presented, and which has been dis- 
honored. It consists of his initials and 
charges, and the date, and, in the case of 
foreign bills, is considered as preparatory 
to a formal protest {q. v.) Byles Bills 257. 

NOTITIA.— Knowledge; information; in- 
telligence; notice. 

NOTORIAL. — The Scotch form of noiarial 
(q. V,) — BcU JDiot. 


either the landlord or the tenant to 
(lotermine the tenancy without the consent 
of the other. As a general rule, no par- 
ticular form is required, but the notice is 
usually in writing and formal. 

g 2. In some cases the length of notice 
required is fixed by special agreement 
between the lessor and leasee, in other 
eases it is fixed by a local custom, and in 
other cases by the general law of the land. 
Where a tenancy from year to year exists 
without a special agreement or local 
custom as to its dotormination, half a 
year’s notice, expiring at the end of the 
first or some other year of the tenancy, 
must be given, in England; thxis, if the 
tenancy commenced on the 25th March, 
notice to quit must be given on or before 
the 2Sth September, expiring on the 25th 
March following. 

. g 8. In the case of land subject to the 
English Agricultural Holdings Act, 1876, 
a year’s notice to quit is require<l Instead 
of half a year. Woodf. Land. & T. SOO ^ 
eeq.; Chit, Cent. 814. 


NOTORIOUS. — In the law of evi- 
dence, matters deemed notorious do not 
require to bo proved. There does not 
seem to be any recognized rule as to what 
matters are deemed notorious ; ottses have 
occurred in which the state of society or 
public feeling has boon treated as notori- 
ous, e. g. during times of sedition. Best 
Ev. 364. 


NOTOUR.— In Scotch law, open; public; 
notorious; applied to such acts as adultery, 
bankruptcy, tvc . — Bell Dkt. 


NoTWiTiiSTANniNG, (in articles of marriage 
ettlcmcnt). 1 Atk. 439. « ^ 

(in a covenant). 8 Barn & C. 185 ; 3 

4ev.46; LHt. 62, 65, 80. 

(in a will). 12 Wend. (N. Y.) 664. 

Notwithstanding any act, {in a bond), 
' Berg. E. (Pa.) 40. 

AWV* Amr* -riOWRI. (Ill a 


covenant). 1 SjumcL 60. 

Notwithstanding any act done by him, 
(in a covenant). Oro. Car. 496. 

Notwithstanding any act made by th» 
TDSTATOja OB HIS ANOESTOKS, (in a oovonant). 


Oro. Car. 107. 
Nought, (defined). 


4 Watts (Fa.) 371 
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NCJCES, 


Nova constitutio futuris formam 
imponere debet non prseteritis (2 In&t. 
292) : A nev state of the law ought to affect 
the future, not the past. 

NOVA CUSTOM A. — An imposition or 
duty. See Antique Ctjstuma. 

NOVA OBLATA. — See Oblata, 

NOVA STATUTA.—The statutes begin- 
ning with Edward HI. See Vetjeea Statuta. 

NOV^ NARBATIONES.-New 

counts. The collection called Novce NarrcUiones 
contains pleadings in actions during the reign 
of Edward III. It consists principally of dec- 
larations, as the title imports; hut there are 
sometimes pleas and subsequent pleadings. The 
Articuli ad Novas Narrationesis usually subjoined 
to this little book and is a small treatise on the 
method of pleading. It first treats of actions 
and courts, and then goes through each particu- 
lar writ, and the declaration upon it, accom- 

anied with directions, and illustrated by prece- 

ents. 3 Beeves c. xvi. 152. 

NO VALE. — Land newly ploughed and 
Ciynverted into tillage, and which had not been 
tilled before within the memory of man ; also, 
fallow land. 

NOVATIO. — Novation, (g'. z;.) 

Novatio non prsesumitur : A novation 
is not presumed, 

NOVATION is where the promisee in 
a contract agrees to accept another person 
as the person to be bound in lieu of the 
original promisor. The term is practi- 
cally confined to cases whei'O a comptiny 
or partnership transfers its liabilities to 
another company or partnership, in which 
case the question frequently arises whether 
there has been a novation, i. e* whether 
the creditors or promisees have agreed to 
accept the liability of the new company 
or partnership in discharge of the obi 
company or partnership. (1 Lind. Tart. 
450; Wilson v. Lloyd, L. 11. IG Eq. 00; 
Bilborougb v. Holmes, 5 Ch. D. 255.) The 
term is borrowed from the Roman Jaw. 
Hunt. Rom. L. 445 et seq. 

Notation, (defined). 48 Mies. 461 ; 13 Am. 
Dec. m n. 

NOVEL ABBIQNM.Bm.--See Nm 
Assionmbnt. 

NOVEL ABBxm ow 

Novel Dissisism. 

NOVELLJBl.-/Si8iS Coepits Juris Civilis. 


NOVELTY. — An objection to a patent 
on the ground that the invention is not 
new or original, is called an objection for 
want of novelty. It is a fatal objection, 
even if it only applies to part of the inven- 
tion, unle&s the patentee has filed a dis- 
claimer. See DiscL\rMEE, J 2; Patent 
Right. 

NOVITAS.— Novelty ; newness. 

Novitas non tarn utilitate prodest 
quam novitate perturbat (Jenk. Cent. 
167): A novelty does not benefit so much by 
its utility, as it disturbs. by its novelty. 

NOVITER PBRVENTA, or NOVI- 
TER AD NOTITIAM PBRVENTA.-- 
In ecclesiastical procedure, facts “newly 
to the kncnvledge of a party to a cause. IjCave 
to plead facts noviter pervenia is goncnilly given, 
in a proper ease, even after the plcaditigs are 
closed, (Phi Him. Ecc. L. 12o7 ; Bog. Koc. L. 
723,) or on appeal Maeph. Jud. Com. 213. 

Novum judicium non dat novum 
jus, sed declarat antiquum ; qtiia 
judicium est juris dictum et per jixcli- 
cium jus est noviter revelatum quod 
diu fait velatum (10 Co. 42) : A new adju- 
dication does not make a new law, but declares 
tlie old; because adjudication is the utterance 
of the law, and by adjiulication the law is newly 
revealed which was for a long time hidden. 

NOVUS HOMO. — A pardoned criminal 
or discharged insolvent is bo ctilled. 

Now, (in an agrocrncTit). 4 IVlnn. G, 95, 90, 

(in a deed). 5 ITalst. (N. .J.) 2t). 

(in Gen. Htat. ch. 22, {5 28). 20 Kan. 

300, 390. 

(in a will). 1 Barn. A 0. 350; 1 P, 

Wms. 597. 

{in a will, when refers to its date), 1 

Jarni. Wills 277, 278. 

Noxa sequitur caput (Jur. Civ.) ; Guilt 
follows the iKM*s()n, 

Where a slave did any dmnage, his numter 
became Habb* tUeridbr in a noml art ion to the 
injuretl ; and this liability attatdicd to the master 
for the time being, i. followed the principal 
{eupiit). The master might deliver up the slave 
as a worn, and so disehargo himself of liability. — 
Bmm. 

NOXAL ACTION. -An action for dam- 
age done by slaves, or irrational animals. Hand, 
Imt, (6 edit.) 467. 

NoxtouBj (defined). Burr. 337. 

- — (in statute punishing abortion), 14 
Vr. (N. J.) 80, 9L 

NUOES OOLLI&EEm-To collect nut«, 
This was formerly one of th© works or serviom 
iinposed by lords upon their inferior tenanti* 
Par. Antbi. 405. 
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NUISAITCB. 


NUD A — NUDE — NUDTTS. —Naked ; 
bare ; void of consideration. 

Nuda pactio obligationem non parit 
(D. 2, 14, 7,^ ^ 4) : A naked agreement (i. e. 
without consideration) does not beget an obliga- 
tion. 

NUDE CONTRACT. — One made 
without any consideration, upon which no 
action will lie, in conformity with the 
maxim e.v nudo pacto non oritur actio, 2 
Bl. Com. 445; Add. Cont. (6 edit.) 3-8. 

NUDE MATTER. — ^A bare allega- 
tion of a thing done. 

NUDUM PACTUM.— Nude Con- 
tract. 

Nudum pactum, (defined), 1 Fonb. 335 n, 

(what is) . 1 Cai. (N. Y.) 684 ; 6 Serg. 

& R. (Pa.) 358, 361. 

(what is not). 5 Serg. & R. (Pa.) 8. 

Nu-dum pactum est ubi nulla subest 
causa prseter conventionem ; sed ubi 
subest causa, fit obligatio, et parit 
actionem (Plowd, 309): A naked contract 
is where there is no consideration except the 
agreement ; but where there is a consideration, 
it becomes an obligation and gives a right of 
action. 

NUISANCE is either public (com- 
mon) or private. 

§ 1. Public, or common.— A public or 
common nuiaance is an act which inter- 
feres with the enjoyment of a right which 
all members of the community are en- 
titled to, such as the right to fresh air, to 
travel on the highways, not to be exposed 
to danger to health from infectious dis- 
eases, unwholesome food, <&c. Hence, if 
a porson carries on a manufacture from 
which iu)xioua fumes are emitted, or ex- 
poses for sale unwholesome food, or stops 
up or obHtructs a highway, or allows build- 
ings belonging to him near a highway to 
become ruinous, ho commits a public 
nuiHance. The remedy for a public nui-: 
sauce (which is a misdemeanor) is by in- 
dictment or information, (Steph. Or. Dig. 
10$ H neq,; 4 Steph. Com. 270; whore a 
a number of statutory nuisancx^s (many of 
which are now rarely met with) are re- 
ferred to,) and in certain cases by abate- 
ment [q, V .) ; and if special damage is 
caused to an individual, he has an action 
for damages or injunction against the 
wrongKloor. (Broom Com. L. 718, 914; 
Hill v» Metropolitan Asylums Board, 4 Q. 


B. D. 433; 6 App. Cas. 193.) Modern leg- 
islation has also provided a summary 
mode of dealing with nuisances. Thus, 
under the English Public Health Acts, 
local sanitary authorities are required to 
ascertain by inspection what nuisances 
exist within their districts, and the local 
magistrates are empowered to deal sum- 
marily with such as are found to exist. 
See the Public Health Act, 1875, § 91 et seq . ; 
as to the Metropolis, see the acts mentioned 
in the fifth schedule to that act. 

i 2- Private nuisances.— A private 
nuisance is such a continuous infringe- 
ment of a natural right of property as 
would in process of time give the wrong- 
doer an easement or prescriptive right to 
do an act which was originally tortious. 
(Gale Easm. 482, 602.) The infringement 
of an acquired right {e, g, an easement) is 
properly called a ‘'disturbance*’ (q. v,) 
Thus, if a man builds a house so close to 
mine that his roof overhangs mine, and the 
water flows off his roof upon mine, this is 
a nuisance for which an action will lie. 
Similarly, if my neighbor carries on a noisy 
or offensive trade, or if any one injuriously 
interferes with my water-course, market, 
ferry, or the like. The remedy for a nui- 
sance is either by abatement (qf. v. i 1), or 
by action for damages, injunction, or maa- 
damus, 3 Steph. Com. 402 et seq* See 
Vernon v. Vestry of St. James, IG Ch. 1>. 
449. See Disturbance; Prescsuption ; 
Tort. 


Nuisance, (define<l). 14 Conn. 317 ; 6 Barb, 
(N. Y.) 79, 82: 32 Tox. 208. 

L. (what is). 2 Black (IT. S.) 418; 3 

Cranch (U. S.) C. C. 620 ; 12 Pet. (U. 8.) 91 ; 
Pet. (U. S.) C. C. 390; 31 amn. 479, 487; 4 
fnd. 264: 29 Td, 517: 3 Barb. (N. Y.) 157; 9 
X<1 161, 350; 18 Id, 222; 38 Id, 282, 2B6; 4 
Cow. (N. Y.) 351; C Id, 189; 83 Id. 146; 5 
Hill (N. Y.) 121 ; 1 Hilt. (N. Y.) 126, 128; 
How. (N. Y.) Pr. 301 ; 13 Johns. (N. Y.) 312 ; 
26 N. Y. 287, 298; 28 Id. 390: 63 Id. 568; 9 
Paige (N. Y.) 575; 4 Bobt. (N. Y.) 449; 16 
Wond. (N. y.) 397 ; 23 Id. 354, 446; 70 N. 0. 
67; 6 Binn. (Pa.) 277; 19 Pa.8fc.412; 52 Td, 
243: 74 Id. 230, 241 ; 6 Phil. (Pa.) 82; 4 Mc- 
Cord (8. 0.) 472; 3 Sneed (Xonn.) 134; 13 liep. 


(what i$ not). 2 Black (TJ. S.) 485; 

IS How. (IT. a) 618; 6 McLean (U. S.) 425; 
21 amn. 213 j 28 Ind. 79 ; 10 La. Ann. 431, 438; 
34 Mich. 212, 218 : 2 0. E. Gr. (N. J.) 76 j 9 fd 
40 ; 1 Stohkt (N. J.) 186 : 7 Vr. (N. J.) 283 ; 2 
Barb. (N. Y.) 104; 3 Hill (N. Y.) 604 ; 25 Pa. 
St 161, 182 ; 78 Id, 29, 38 ; 2 Sneed (Tenn.) 263. 
L. (itt a oorenant). L. E. 11 Eq. 838. 
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NULLITY. 


Nuisance, (in statute for removal of), L. 
B. 7 Q. B. 550. 

(remedies for), 1 Cliit. Oen. Pr, 383. 

Nuisance, common, (defined). 5 Port. (Ala.) 
279, 311 ; 8 Bac. ALr. tit. Nuisance, 

Nuisance, public, (what is). 2 Ind. 440; 8 
Barb. (N. Y.) 427; 7 Hill (N. Y.) 575; 25 
How. (N. Y.) Pr. 139; Bright. (Pa.) 318; 16 
Pa. St. 463 ; 2 Watts (Pa.) 26 ; 3 Am. L. Beg. 
79, 87. 

(what is not). 9 Mass. 555; 34 Pa. 

St. 275. 

(how abated). 14 AVend. (N. Y.) 250. 

Nuisance, private, (what is). 4 Sandf. 
(N. Y.) Ch. 357. 

NTTIj. — N o; none, A law-Frencli negative 
particle commencing many phrases, among 
’^^hich are — 

NUL AG-ARD, — No award. A plea in 
an action on an arbitration bond, denying the 
making of any legal award. 

Nul charter, nul vende, ne nul done 
vault perpetualment, si le donor n*est 
seise al temps de contracts de 2 
droits, sc. del droit de possession et 
del droit de propertie (Co. Litt. 266) ; No 
grant, no sale, no gift, is valid forever, unless the 
donor, at the time of the contract, is seised of 
two rights ; namely, the right of possession, and 
the right of property. 

NUL DISSEISIN, PLEA OP.—A tra- 
verse in real actions, that there was no disseisin ; 
it M'as a species of the general issue. 

Nnl prendra advantage de son tort 
demesne (2 Inst. 713): No one shall take 
advantage of his own wrong. 

Nul sans damage avera error ou 
attaint (Jenk. Cent. 323) ; No one shall have 
error or attaint unless ho has sustained damage. 

NUL-TIBL AGARD.— No such award. 
A plea traversing an award. Under this plea a 
defendant could not object to the award in point 
of law. 1 Salk, 72; 1 Saiind. 327 a. 

NUL TIEL RECORD.-^The name 
given to that idea or defense whudi a 
defendant sots up to an action brought 
against him on some matter of record, 
when he avers that '‘no Hiieh record” as 
that alleged by the plaintiff oxmts. 3 Bl. 
Com. 330. See Contracts, J 10 ; Judgment ; 
Mittimus; Record; Trial. 

NUL TORT, PLEA OF. — A tmverHo in 
a real action that no wrong was done; it wtis a 
species of the general issue. 

NUL WASTE.— -A plea raising the general 
issue i’f' the old action of waste. 

NULL.— “Not of any effect or validity; 
having no force or efifiicacy* U«ually 


eoupled with “void” by means of the 
conjunctive “and.” 

NuIjL and void, (in a statute). 2 Ad. & E. 
84, 94. 

NULLA BONA.— No goods, the 
name given to the return made by a 
sheriff, sequestrator, or other officer, to a 
writ or warrant authorizing liim to seize 
the chattels of a person, when, he has been 
unable to find any to seize. It is a not 
unfiequent return to a writ of Ji fci. {q, r.) 

Nulla curia quse recordum non 
habet potest imponere flnem, neque 
aliquem mandare carceri; quia ista 
spectant tantummodo ad curias de 
recordo (8 Co 60): No court wliich Hum not 
a record can impose a fine, or commit any ])cr- 
son tp prison ; because those powers belong only 
to courts of record. 

Nulla impossibilia aut inhonosta 
sunt prsesumenda ; vera autera et 
honesta et possibilia (Go. Litt. 78): Im- 
poBsibilitieH or dishonesty arc not to bo pre- 
sumed; but honesty, and truth, and possibility. 

Nulla pactione efflei potest ut doluB 
prsestetur : I cannot cflcclually conlruct wit h 
any one that he shall charge lumsoir with the 
fraud which I commit. 

Nulla virtue, nulla scientia, locum 
suum et dignitatem conservaro potest 
sine modestia (Co. Litt. 304): AViihout 
modesty, no virtue, no knowledge, (!tu\ proservo 
its place and dignity. 

NULLITY.— Want of r(>r <‘0 or vlVwnvy ; 
an error in litigation which is incur a bin, 
and thUvH difhu’s iVoui an imignhirity which 
is amendable, 

Nullxtv, fdefinod). 1 Cal. 281. 

(distinguihhed from an irregularity). 

40 Wk 363. 

(in legal proceed ings). 42 Mleh. 461), 

471; IT.B, 462. 

NULLITY OF MARRIAGE. — 
Where a marriage is Vf)id, on the ground 
that it was to the knowhulge of h<»th pur- 
lies colohraled without the proptn^ formal i- 
ti(*H, or that one ()f them was not Mingle at 
the tim<h or that they are within the i)ro- 
hibitod dogreoH of eonsanguinity or affin- 
ity, or Unit one or both of them wore not 
eonsenting to the marriage, or are nnablo 
to porfevrm the duties of matrimony, then 
either of them, unlesa the default ordofoci 
invalidating the marriage Hob in him or 
her only, may present a petition to the 
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proper cjoart and obtain a decree declaring, 
the nullity of the marriage. Browne Div. 
52 et seq. See Decree, § 3 ; Divorce. 

NUIiLinS FILIXJS.— A son of nobody, 
t. e. a natural child. 

Nullius hominis auotoritas apud nos 
valere debet, ut meliora non sequere- 
mur si quis attnlerit (Co. Litt. 383) : The 
authority of no man ought to prevail with us, so 
that we should not adopt better things, if another 
bring them to us. 

NTJLLXJM ARBITRIUM.— A plea the 
same as nul agard [q . «;,) 

Nullum crimen majus est inobedi- 
entia ( Jenk. Cent. 77) : No crime is greater 
than disobedience. 

A maxim applicable to the refusal by a sheriiff* 
to return a writ. 

Nullum exemplum est idem omni- 
bus (Co. Litt. 212) : No example is the same 
in every part. 

Nullum iniquum est prsesumendum 
in jure (7 Go. 71) ; No iniquity is to be pre- 
sumed in law. 

Nullum simile est idem nisi quatuor 
pedibus ourrit (Co. Litt. 3); No like is 
identical, unless it run on all fours. 

NITLLnM TBMPUS ACT.— /See next 
title. 

Nullum, tempus aut locus ooourrit 
regi (2 Inst. 273; Jenk. Cent. 83); No time 
or j>lace aflccts the king. 

Tliis is a rnaxini grounded on the principle 
that no laches can be imputed to the sovereign, 
whose time and attention are supposed to bo 
occupied by tlio cares of government (Chit. 
Prerog. 379) ; and, therefore, the ordinary Stat- 
utes of Limitations do not bind the crown. But 
by the Nullum Tempus Act (9 (loo. III. c. 16), 
and Stat 24 aiul 2r> Viet, o, (52, the common law 
rule has been altered, and tlie crown is barred 
by lapse of lime in cases within those acts. The 
Stats. 7 and 8 Viet. c. 106; 23 and 24 Viet. c. 
63, and 2*1 and 25 Viet, c. 02, apply tof the lands 
of tlie Duchy of Cornwall Brown Lim. 239 
et seq, 

Nolpum tbkpxts ocoTniRiT REGi» (applied). 
2 Mils. (U. S.) 312: 23 Wend. (N. Y.) 446; 1 
Bay (vS. C.) 20; 1 lien.<fe M, (Ya.) 85; 0 Munf. 
(Va.) 2*10. 

NtlLLtrS.—No ; no person. The com- 
mencing word of several phrases and maxims^ 
guch as the following— ■ 

NuUus aliu$ quam reac possit ©pis- 
oopo demandare inquisitionam faoi- 
©ndam (Co. Litt. 134): No other than the 
king can command the bishop to make an inqul- 
gitiom 


NuUus commodum oapere potest de 
injuria sua propria (Co. Litt. 148): No 
one can obtain an advantage by his own wrong. 

Nullus dicitur accessorius post felo- 
niam, sed ille qui novit principalem 
feloniam feoisse, et ilium receptavit 
et comfortavit (3 Inst. 138) : No one is 
called an accessory after the fact but he who 
knew the principal to have committed a felony, 
and received and comforted him. 

Nullus dicitur felo principalis nisi 
actor, aut qui praesens ©st, abettans 
aut auxilians ad feloniam faciendam : 
No one is called a principal felon except the 
pai'ty actually committing tlie fel()n3% or the 
parly present aiding and abetting in its com- 
mission. 

Nullus idoneus testis in re sua intel- 
lig’itur (D. 22,5,10): No person is under- 
stood to be a competent witness in his own cause. 

Nullus jus alienum forisfacere po- 
test : No man can forfeit another's right. 

Nullus simile est idem, nisi quatuor 
pedibus currit : No like is exactly identical 
unless it runs on all fours. 

Nullus videtur dolo facere qui suo 
jure utitur (D. 60, 17, 56) : No one is con- 
sidered to act with guile who uses his own light. 

Number of stteus, (in indictment for erect- 
ing). 16 Mass. 240. 

Number of siieef, (in a will). 3 Aik. 121. 

NUMERATA PBCtTNI A.-Money 
counted ; money paid by count, 

NTTMMATA. — The price of anything in 
money, as denariata is the pric‘o of a tiling by 
computation of pence, and librata of pounds. 

NX7MMATA TBRRiB.— An acre of 
laiwl — Spel. Gloas, 

Nummue ©st mensura rerum com*^ 
mutandarum: Money is the measure of 
tilings to be excliunged. 

V NUNO PRO TXJNO.— In procedure, 
tho court flometimeis directs a proceeding 
to be dated of an earlier date than that on 
which it was actually taken, or directs that 
the same effect shall bo produced as if it 
had been taken at an earlier date. Thus, 
it will direct a judgment to be ante-dated 
if the entry of it has been delnyeil by the 
act of the court, or if the plaintiff has 
died between the hearing and the clat© 
when the judgment was delivered. {See 
Turner i/. L. & S. W. Rail, Co., L. B.;i7 Eq* 
661 ) This is called entering a judgment 
**nuuc pro tuno/' L s. “now for then,” 
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]SruNC PBO TTjNCj (entry of judgment). 5 
Watts (Pa.) 104, 105. 

!NTJlTCIATIO.~In tlie civil law, a solemn 
declaration, usually in prohibition of a thing ; a 
protest. 

ISmiTCIO. — A messenger, servant, <&c.; a 
Bpii'itual envoy from the pope. 

HUlSrOIJPATB, — ^To declare publicly and 
fiolemnly. 

NUNCUPATIVE WILL.— An oral 
-will depending merely upon oral evidence, 
having been declared or dictated by the 
testator previous to his death, before a 
siijBBcient number of witnesses, and after- 
wards reduced into writing. Such wills 
are valid in most of the States, when made 
by soldiers or seamen, in extremis, and 
while engaged in active service, and not 
otherwise. In England, however, all wills 
must now be reduced into writing at the 
time they are made. (1 Viet, c. 26, 2 1.) 
In the interval between the Statute of 
Frauds (29 Car. 2 c. 3) and the New Wills 
Act (1 Viet. 0 . 26) nuncupative wills were 
good for estates not exceeding £30 in all, 
where the will was pronounced before 
throe witnesses and was reduced into 
writing within six days after it was made, 
or was proved within six months of the 
making ; but before the Statute of Frauds 
they were valid without limit as to estate, 
just as they always were in Koman law if 
made in the presence of seven witnesses. 
Just. ii. 10, 14, 

NuNcaPATiyn will, (what is). 5 0. E. Gr. 
(N. J.)473j 20 Am. Lee. 44 

NUNDIN-aS. — ^A fair or fairs. j 

KUNDINATION.— Traffic at fairs and! 
markets j any buying and selling. I 


NUNQUAM. — Never. Tlie initial word 
of several Latin phrases and maxims, such as 
the following — 

i 

NunqLuam concluditur in falso : We 
never conclude with a fiction. 

! Nunquam oreseit ex post facto prse- 
teriti delicti sestimatio (Bac. Max. Reg. 
8) : The estimation of a past offense is never 
increased by an after fact. 

Nunquam deourritur ad extraordi- 
narium sed ubi deficit ordinarium (4 
Inst. 84) : Recourse is never had to what is ex- 
traordinary, till what is ordinary fails. 

NUNQUAM INDEBITATUS. — See 
Nevee indebted. 

Nunquam prsBsoribitur in falso : 
There is never prescription in case of falsehood. 

Nunquam res humanse prospere 
Buccedunt ubi negli^untur divinse 
(Co. Litt. 15) : Human things never prosper 
where divine things are neglected. 

NUPER OBIIT.— He lately died. An 
abolished wx'it that lay for a sister and co-lieir, 
deforced by her coparcener of lands or tene- 
ments, whei'eof their father, brother, or any 
other common ancestor died seised of an estate 
in foe-simple, — JP. K B. 197. 

NUPBR VIOBOOMES.— An ex-sherifi: 
See LiaxEiNGAS, ? 3. 

NUPTIAL.— Pertaining to marriagej 
constituting marriage; used or done in 
marriage. 

Nuptias non oonoubitus sed con- 
sensus faoit (Co. Liu, 3o):^ Not cohabita- 
tion but consent makos the inarriagi^. 

NURTURB.-6V^(i Guaudian, g 7, 

NURUS.— -A daughter-in-law. 

NTCTHBMERON-Tlu^ whole natural 
day, ordav and night, cousisling of twenty-four 
hours. — Bnci/aL Loud. 

NYMPHOMANIA. — See Eroto- 
mania. 


0 . 


O. O.*— An abbreviation for ope comilio (q. v,) 

O. 3Sri,— It was the course of the English 
Exche(iuer, as soon 'm the sherilf entered into 
and nuide up Ids account for ihsuoh, amorce- 
ments, to mark upon each head G. NL; 
which denoted onm^ufur, nmi haheat suffidentm 
wneraHonm, and nresontly he became the 
king^B debtor, and ei,dSd wtw sot upon Jiis head ; 
whereupon tlie parties paruvaile became debtors 


to the sheriff, and were disduxrgod against the 
king, <S:c. 4 Inst. 110. 

Hut sherills now mniount to the coinnuHsioneje* 
for auditing the public accouuls,-* Wharton^ 

OATH.--- 

1 1. Oaths are of two kinds, according ait 
they rohito to the truth of a statornent ai 
to ptvst ovonta, or to an intention to dt 
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something at a future time. The latter 
are called promissory oaths.” 

? 2. Evidentiary oaths— Judicial— 
Extrajudicial— V oluntary.— An oath 
verifying a statement as to past events is 
a religions asseveration by which the party 
calls his God to witness that what he says 
is the truth ; consequently, an oath may 
be administered to a person who believes 
in a God, although he is not a Christian; 
while it cannot in the case of atheists or 
very young children, who have no relig- 
ious belief. (Best Ev. 62, 228. Siee Af- 
firm, § 3.) Such an oath is called “judi- 
cial,” when given in a matter pending 
before a tribunal, and “ extrajudicial,” or 
“ voluntary ” in other cases. Declarations 
{q,v I 6) have been substituted for extra- 
judicial oaths in most cases. As to the 
punishment for making a false 'oath, see 
False Swearing; Perjury. Seej also , 
Affidavit ; Deposition. 

? 3. Promissory oaths include the 
oath of allegiance, {see Allegiance; Nat- 
uralization;) the oflicial oath, taken by 
certain high oflieers on acc.epting office; 
the parliahientary oath, taken by mem- 
bers of legislative bodies before taking 
their seats; and the judicial oath, taken 
by the principal judges and justices of the 
peace on accepting olEoo. Jurors, execu- 
tors, administrators, and some other per- 
sons are also required to take an oath for 
tlio duo porfornuince of their duties. 

Oath, (defined). 2 Ala. 364; 10 Ohio 123; 
1 Leach C. 0. 430. 

(what is an ailministration of, by the 

court). 43 Cal 197 ; 41 Conn. 200. 

OATH AG-AIISrST B‘BlBBRY.-Oue 
which couhl fonnorly Jxave been iidnunistered 
to a voter at an election for nxcnibevs of parlia- ^ 
ment. Abolished by 17 and 18 Viet. o. 1JJ2. 

Oath, oouporal, (synonymous with “solemn 
oath”). 1 lud. 184. 

OATH OP OALnM3Snr.--/S'ce Calum- 

mM JUHJURANDUJM. 

Oath, on, (in an indictment). Add. (Pa.) 
180. 

O ATH-BITB.— The form used at the tak- 
ing of an oatii. 

Oath, swear anto affidavit, (in a statute, 
what include). 13 and 14 Viet. o. 21, i 4. 

OB.— About; for; on account of* A few 
Latin phrases and maxima commence with this 


word. See a larger number of similar ones 
commencing with in. 

OB CONTINENTIAM 'DELICTI.— 

On account of the contaminating character of 
the offense. This use of the word continentia is 
! probably without classical autliority. The 
phrase expresses a ground for extending a sen- 
tence of condemnation, in maritime law, to prop- 
erty not confiscated on other grounds ; as in the 
I case of a vessel condemned for canying des- 
patches for the enemy in time of war, the 
sentence may be extended to the cargo ob con- 
tine^itiam delicti. (The Atlanta, 6 Eob. Adni. 
m.)— Abbott. 

OB ^ OONTINaBNTIAM.~On account 
of contingency ; by reason of simihirity. See 7 
Bell App. Cas. 163. 

Ob infamiam non solet juxta legem 
terra© aliquis per legem apparentem 
se purgare, nisi prius oonviotus fuerit 
vel confessus in curia (Glanv. lib. 14, 
c. ii.) : On account of evil report, it is not 
usual, according to the law of the land, for any 
person to purge himself, unless he have been 
previously convicted, or confessed in court. 

OB TUBPEM OAUSAM.— For a base 
or immoral cause or consideration. See Kx 
Turpi Causa Non Oritur Actio. 

OBj 3SBATIJS. — Among the Eomans, a 
debtor who was compelled to serve his creditor 
until his debt was discharged. 

OBEDIBNTIA. — (1) An office, or the ad- 
ministration of it; (2) a kind of rent; (3) sub- 
mission; obedience. 

Obedientia est legis essentia (11 Co. 
100) : Obedience is tlxe essence of law. 

OBBDIENTIABIXJS.— A monastic offi- 
cer, — Dut Cange, 

OBIT, — A funeral solemnity or office for the 
dead; the anniversary office. The tenure of 
obit, or obituary, or chantry lands is taken away 
by 1 Edw. VL c. 14, and 15 Car. II. c* 9. 

OBITBB DIOTtJM.-8fee Dictum. 

OniTisR DICTUM, (defined), 62 N. Y. 47, 68. 

Object, (in State constitution). 11 So. Car. 
458. 

OB JEOTION.-S^ee Exception, 

Objects charged with an internal tax, 
(in act of July 13th, 1866, g 9), 8 Blatchf. (U. 
S.) 267. 

OBJECTS OP A POWER-^Wbere 
property is settled subject to a power given 
to any person or persons to appoint the 
same among a limited class, the members 
of the class are called the “ objects of the 
powar/^ Thus, if a parent has a power to 
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appoint a fund among his children, the 
children are called the ** objects of the 
power .” — Mozley & W, 

OBJURG-ATRIOES.— Scolds, or unquiet 
women, punished with the cucking-stool. See 
Castigatoby. 

OBLATA.— Gifts or offerings made to the 
king by any of his subjects ; old debts, brought 
as it were together from preceding years, and 
put on the present sheriff’s charge. 

OBLATA TERRJE.— Half an acre, or, 
as some say, half a perch of land. — SpeL Gloss, 

OBLATI. — Yoluntaiy slaves of churches or 
monasteries. 

OBLATI ACTIO. — A civil law action 
against one who had offered to the plaintiff a 
stolen thing, which was found in his possession. 
Inst. 3, 1, 4. 

OBLATIO. — Offering; tender. (1) A civil 
law term signifying a tender by a debtor to his 
creditor of money in payment of the debt ; (2) 
an offering to the church. See Oblations. 

OMationes dicimtnr ct'asBC'unqtie a 
piis fldielibusque ohristianis offer- 
untur Deo et ecclesise, sive res solidae 
sive mobiles (2 Inst. 889) : Tliose things 
are called oblations which are offered to God 
and to the church by pious and faithful 
Christians, whether they are movable or im- 
movable. 

OBLATIONS, or obveiitions, are offerings 
or customary payments made, in England, to the 
minister of a church, including fees on marriages, 
burials, mortuaries, <&c., (y. v,) and Easter oilex*- 
ings. (2 Steph. Com. 740; Phillim. Ecc. L. 
159(5.) They may be commuted by agreement. 
Stat. 2 and 3 Viet. c. 62, 2 9. 

OBLIQ'ATIO. — An obligation ((/. v.)j a 
bon<l ; a contract, and the liabilities arising 
thereunder. 

OBLIGATION.- 

S 1. Obligration—Rigbt and duty.— 
In its most general sense, ospocially in 
jurisprudence, obligation Bignifies tlio 
relation between two persons, one of 
whom can take judicial prooeodings or 
other legal stops to compel tho other to do 
or abstain from doing a certain act, (Sm 
the definitions of obligaticm collected in 
HolL Jur. 162.) Although it includes both 
the right of the one and the duty of tho 
other, the term is more frequently used to 
denote the latter. 

J 2. With referen’^e to the origin and 
nature of obligations, m Might, 


With reference to their remedies, obliga- 
tions are either perfect or imperfect. 

? 3. Perfect.— A perfect obligation is 
one which can be directly enforced by 
legal proceedings in the ordinary way: 
thus, if A. contracts to pay B. $50, B. can 
enforce the obligation by bringing an 
action against A. See Remedy. 

§ 4. Imperfect. — An imperfect obliga- 
tion is one which cannot be directly 
enforced, but still has some legal effects. 
Imperfect obligations may be divided into 
two classes (Poll. Cont. (2 edit.) 568) : 
(1) An obligation may have been originally 
perfect, but have become imperfect from, 
the remedy having been taken away ; 
thus, if an action on a simple contra,ct is 
not brought within the time prescribed by 
the statutes of limitations, the remedy by 
action is gone, although the right still 
exists, and may become available in cer- 
tain cases ; for instance, if a debt is barred 
by the statute, the debtor may neverthe- 
less, if he has the chance, obtain payment 
of it by a lien or by appropriation of pay- 
ment, or tha remedy may bo revived by 
an acknowledgment by the debtor (/tre the 
various titles). (2) An obligation is im- 
perfect if no proceedings can be taken on 
it, because it does not satisfy the re<]uiro- 
ments of the law in regard to form or 
otherwise; thus, no action can be brought 
on a contract for tho sale of land, unthu'* 
the Statute of Frauds, so long as tho eon- 
tract is not in writing sigiKid by the party 
to be charged; but tho contract tioviU’tho- 
loss exists for other purpose's, a,nd, there- 
fore, money i)aid under it (‘annot bo 
rccovcnul back merely on tho grotind of 
its not being cnforceablo by a(‘tio*i. Ho 
attorneys, mo<iical practitioners, can- 
not recover nununeration for tludr services 
unless they have complied with the acts 
rcMpiiring them to take out cortillcatos 
(q. V,) T(l 578 

?5. Obligation— Bond.— Iti the toch- 
nioal Bonso of tho term, an obligatioti is 
the samo thing as a bond. In tho caso of 
a conditioiml bond, tho operative part is 
somothnes called tho obligatitjn, to <Uh- 
tinguish it from the condition. Sm Bond, 


OmjaATioN* fdsfinefl). 6 Otto (U. B.) 600. 
31 Conn. 261, 265; 14 Ga. 870; 15 Id 821, mol 

(as equivalent to ** legal liability or 

« legal duty»»). 15 How. (N, Y.) Pr. 43. 
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(jfi tiiGATiON, (a protested draft is not). 85 
Pa- 44. 

(joint and several, what is). 4 Houst. 

(Del.) 546. 

(of a contr<act, in United States consti- 
tution). 4 ^Vheat. (U. S.) 197 ; 12 Id. 257, 300. 

(in a statute). 4 Houst. Del.) 546 ; 5 

Abb. (N. Y.) Pr. 162; 38 Barb. (N. Y.) 616; 23 
Hun (N. Y.) 580. 

OBLiIG-ATION OF CONTRACTS. 
— The United States constitution forbids 
the States to pass laws impairing the obli- 
gation of contracts. Por a list of decisions 
interpreting this constitutional provision, 
see Impairing the Obligation op Con- 
tracts. 

OBLIGATION SOLID AIRE. —This, 
in French law, denotes joint and several liability 
in English law, but is* applied also to the joint 
and several rights of the creditors parties to the 
obligation. See Joint, g 2 seg. 

Obligations, all the, for money hue to 
HIM, (in a will). 4 Pick. (Mass.) 349. 

Obligations, bonds or other, (in a stat- 
ute). 1 Bav (S. C.) 445. 

Obligatory, writing, (in a pleading). 
Henipst. (U. S.) 294. 

OBLIGEE. — The persoTi in whose 
favor an obligation or bond is entered 
into ; a creditor. 

Obligee, (in a particular act). 1 Scam. (111.) 
140, 

OBLIiS-OB.— He who enters into an 
obligation or bond ; a debtor. 

OBLIQXJA ORATIO.— The manner of 
reporting u speech or drawing an aflidavit, in 
which “ ho,^’ not I” stands lor the speaker in 
giving his words; and hcnco the words “ yon, 
“your,” never occur, and every sonlcnce begins 
with the word t/ifU expi'essod or umlerstood, but 
generally expressed in the lirst sentence only. 
It is opposed to the omU’c direeta, sometimes 
called a “ speech in the lirst person,” in which 
tile very words of the siieaker are given* 

OBLITERATION,— Erasure, or blot- 
ti ng out of written words. See Alteration 
OP Written Instruments* 

OBREPTION,— -The obtaining a gift of 
escheat by a false suggestion.— J[)icU 

OBROGATION.— In the civil law, the 
alteration of a law by the passage of one incon-^ 
eistent with it.— Lex* 

OBSCENE— OBSCENITY*— A pub- 
lication ia said to be obscene when Its 
tendency is to deprave and corrupt those 


whose minds are open to such immoral 
influences, and into whose hands it is likely 
to fall. {See Reg. v. Hicklin, L R. 3 Q. B 
371; cited Shortt Copyr. 312.) Obscene 
publications or libels are punishable with 
fine or imprisonment, being misdemeanors. 
Many statutes have been passed, both in 
England and America, making obscene 
exhibitions indictable offenses, and, in 
some instances, giving magistrates power 
to issue warrants for searching lioiises for 
obscene books, pictures, &c., and to have 
them destroyed. Shortt 312; Steph. Or. 
Dig. 105; Stat. 14 and 15 Viet. c. 100, § 79; 
20 and 21 Viet c. 83. See, ako* Common- 
wealth V. Landis, 8 Phil (Pa.) 453, and the 
statutes of the several States. See In- 
decency. 

Observance and performance, fob the 
TRUE AND faithful, (in an agreement). 4 
Barn. C. 103. 

OBSIGNATORY,— Ratifying and con- 
firming. 

OBSOLETE.— A term sometimes ap- 
plied to statutes and judicial decisions, 
which have become inoperative without 
being repealed, or expressly overruled, by 
subsequent statutes or decisions. “It 
must be a very strong case to justify the 
court in deciding that an act standing ou 
the statute book, unrepealed, is obsolete 
and invalid. I will not say that such case 
may not exist— where there has been a 
non-user for a great number of years— 
where, from a change of times and 
manners, an ancient sleeping wstatute 
would do great mischief if suddenly 
brought into acli(’)n— where a long practice 
inconsiHteJit with it has prevailed, and 
Ovspccially where from other and later 
statutes it might be inferred that in the 
apprehension of the legislature the old one 
was not in force.” Per Tilghman, 0. J,, in 
13 8erg. & R. (Pa.) 452. 

Obsolete, (when a statute is). 8 Wheel. 
Am. C. L. 153. 

— * — - (in a will). 2 Pa. 466. 

OBSTANTE.— Withstanding ; hindering. 
See Non Obstante. 

OBSTEIOTION.— Obligation; bond. 

\ 

Obstbuot, (in a bill of oorojplaint). 6 C- £> 
Gr.{N. J.)2T. 
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Oj35it*iuot, (in 9 Stat. at L. 452, S 7). 4 Am. 
L. J. 4b9, 490, 

Obstruct or hinder, (in a statute). 14 
"Biifah iKy.) 479. 

Obstructing execution of process, (wliat 
is). 2 _ Tyler (Vt.) 212; 2 Wheel. Or. Cas. 
xxxviii. 

OBbTRUCTING PASSAGE OP THE MAIL, (what 
's) . 3 Am. L. J. 12S, 131 ; 2 Wheel. Ur. Cas. 
<il3. 

OBSTRUCTION.— This is the word 
properly descriptive of an injury to any 
one^s incorporeal hereditament, e. g. his 
right to an easement, or profit a prendre; 
an alternative word being disturbance. On 
the other hand, infringement is the word 
properly descriptive of an injury to any 
one's patent rights or to his copyright. 
But obstruction is also a very general word 
in buv, being applicable also to every 
hindrance of a man in the discharge of his 
duty (whether official, public or private).^ 
Brown. 

Orstruction, (defined), 6 Heisk. (Tenn.) 
317, 3(38. 

(of highway). 39 Iowa C07. 

(in cousolulation act of 1854, § 28). 

78 Pa St. 23. 

OBSTnuciTON OF MAIL, (wliat is not). 3 
Wheel Or. Oas. 304. 

(does not include arrest of carrier). 

Wilbcrf. Stat. L. 128. 

Obstruction to navigation, (what is not). 
78 Pa. St. 23, 25, 

Obtaining and recovering payment, (in 
writ ot mcmdamm). h. K. 4 IL L. 449. 

Obtemperandum est oonsuetudini 
rationabili tanquam leg-i (4 Co. 38) : A 
reasonable custom is to be obeyed as a law. 

OBTEST. — To protest. 

OBTULIT SE. — Oflbred hiinsel f. The 
enipliatic words entoml on tlie record under 
the old (‘oninion law practice, where one party 
:)flerod himself, and the other did wot appear, 

OBVBNTION.— Oblations. 

Obvious, (defined). 12 Conn, 219, 229. 

OOOASIp. — (1) A trilmte wlilch the lord 
imposed on his vasHals or tenants for Iuh neccH- 
Bity, (2) Hindrance: trouble; vexation by suit. 

0<;oAKioN MKHiT RKtiUjRK, AS, (In a cove- 
nant). 1 Holt 543; 7 Taunt. 411. 

Oot.AsujN HiiAJiL imiUiKK, AS, (lu a 2 >nwor 
of attorney). 7 Barn. cSt C. 278. 

OOOASIONARI. — To bo charged or 
loadoii willi paynuniftt or occasional pemiUies. 

OcoAsioNED, ^iu insurance policy). 22 N. 
T. 441, 447* 


Occasioned, (in a statute). 4 Kawle (Pa.) 
459. 

OOO ASIONBS. — Assarts. — Spel. Gloss. ; 
voc Es&artum. See Assart, 

Ocoultatio thesauri invent! fraudu- 
losa (3 Inst, 133) : The concealment of dis- 
covered treasure is fraudulent. 

OCCUPANCY — OCCUPANT. — 

1 1. Occupancy is where a person takes 
possession of an ownerless thing. 

I 2. Chattels. — Occupancy, as a mode 
of acquiring title to personal projiGrty, is 
of comparatively little importance in 
modern law, being principally confined to 
the case of goods uncbiimod or thrown 
away, {see Derelict; Estrays; Waifs,) 
and game or animals frr<v natiirx [e. g fish 
ill the sea or a river) when taken by the 
finder or pursuer. (2 Bl. Com. 402.) The 
docti'ine lias, however, served as the foun- 
dation for a theory of the origin of owner- 
ship, now somewhat discredited. See 
Mark. El. Law ? 464 et seq. See Game, ? 4. 

5 3. G-eneral, or common occupancy 
of land. — As regards land, the doetrine of 
occupancy was Ibrinorly ol‘ some importanee. 
If A. granted land to B. during (lie life of 0., 
and B. died before C., then there was no one 
entitled to the Innd, because A iiad })a,rte<l with 
bis right during O.’s life, and U.’s cstalo had 
determined wit li his own deadi ; therefore, .-my 
one might cnler on the land and retain posscs- 
Hion during the remainder of U.’s life. A per- 
son so entering was 1 ‘alled ail “ oeeiipaid,’^ he- 
canse his title is by his first oc('ii))alion,” (Uo. 
Lilt. 41b,) or, moie eoiumoidy, a “gj'Ueral oeeu- 
pant,” beeauso any <>n(' might cnl<‘r in this 
manner. (.Vs to general o(*(‘Upam‘y in oiipy- 
holds, srr Kit. (’(»pyh. 40.) Tins dtx'trine of 
general or common ot'eutiamy was aholished by 
the Statute of Fnuals, (Stat. 29 Uar. II. c. 3, 
g 12,) iimler whi<‘h, au<l HuhstMiueut statutes, 
(Stats. 14 <leo. IL e. 20, 'i 9; and I Viet, e, 26, 
P 3, 0,) a tenant pi(r ejitvr vie may dispose of Ids 
interest by will, un<l in ilefault of such (Usposi- 
lion it fmans part of Ills personal esinte. 

8 4. Special oocxxpanoy. df A. grants 
land to B. and bis heirs during the life of U.* 
and B. dies before (b, B.’h heir may etiler and 
liold |>osHe.sHion, and in sueh ease ho is eallod a 
“speeiul (u’i'upant," having a spoeinl right t.f 
o<*ouiKaion by the terms of the grant. (2 Bl 
(torn, 258; 1 Hieph, tJom, 4IH; Wms, Heal 
Prop, 20.) niarkstone intdmkw rightw of walcr^ 
air, Ae,, crnhlomentH, copyright, ami patents 
among things which are acquired hy oeeupancy* 
2 (.’oni. 402 H st'tp Sre the respeetive titles# 
See Khtatk Tail, J 9; FREEUULt), § 3, 

S /), In international law, cuunipancy 
is rogitrdod m tlio title to the ownership 
of aowlyodisoovered countries; and also 
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(under the particular name of hostile 
capture), as the title to the ownership of 
newly-conquered countries. 

Occupancy, (defined). 8 Gr. (K. J.) Cli. 
48 ; 3 Cai. (N. Y.) 175. 

(what constitutes). 110 Mass. 175; 25 

Barb. (N. Y.) 54. 

(not synonymous with ^‘possession”). 

21 111. 178. 

(in a charter). 10 C. E. Gr. (N. J.) 

218. 

(in a statute). . 38 111. 263. 

Occupancy, to finish said house iie\dy 
FOR, (in an agreement). 119 Mass. 224, 227. 

Occupant, (defined). 3 Oi) Att.-Gen. 126; 3 
Nev. 4S5 ; 11 Abb. (N. Y.) Pr. 97, 101 ; 1 Oreg. 
166 ; 1 Utah T. 129. 

(who is). 3 Op. Alt.-Gen. 182; 36 

Mich. 226, 

(who is not). S3 Me. 419. 

(not synonymous wdth “ party in pos- 
session”). 3 Nev. 4S5. 

(of town site). 3 Minn. 448. 

(in a statute). 13 Mete. (Mass) 172; 

25 Barb. (N. Y.) 54; 15 Wend. (N. Y.) 348. 

Occupant, actual, (in act of congress). 12 
Ncv. 65, 70. 

Occupant of the land, (in a statute). 36 
How. (N. Y.) Pr. 544. 

Ocoupantis flunt derellcta: Things 
abandoned become the property of the lirat 
taker. See Derelict. 

OOOUPATILB.— That wliich has been 
left by the right owner, and is now possessed by 
another. 


OCCUPATION — OCCUPIER. — 

Latin: occvpaUo, from capm. to take or seize. In 
Kojnaii law. ocaipatio signified “ occupancy.” 2 Just. 
Inst 1, 12; Hunt. Horn. L. 109, 

g 1. In its usual sense, ootmpation is 
where ii person exercises physical control 
over land. Thus, the lessee of a house is 
in occupation of it so long as lie has tho 
power of entering into anti staying there 
at pleasure, and of excluding all other per- 
sons (or all except one or more Hpecifiod 
persons) from the use of it. Oi*/Cupation 
is, therefore, the same thing as actual pos- 
session. [See Hadley v, Taylor, L. R. 1 0. 
P. 53; Bobinson v, Briggs, L. R. 0 E-x. 1.) 
Coke also speaks of the occupation of 
goods (Co. Litt. t72a), hut this use of tho 
word is not common. See Possession; Usk 
and Occupation, 

g 2, Permissivei—Per missive occupa- 
tion is whore the occupier has merely a 
license or pormission from the person en- 
titled to the occupation. See Parker v. 
Leach, L, R. 1 P, 0. 312. 

J 3. Batabl© oooupatiqn,— In the Eng- 
lish law of rating, occupation signifies actual use 


and enjoyment, as distinguished from mere pos- 
session. Thus, a freeholder is in the possession 
of the minerals beneath the surface of his land, 
and of a house which is to let, whether empty or 
in the custody of a caretaker, but he is not in 
occupation of them for the i)urpose of rating. 
To constitute a ratable occupation, it must be 
exclusive as well as beneficial ; therefore, lodg- 
ei*s (g. V.), licensees (supra^ § 2), and servants 
are not ratable occupiers. Cast. Ra. 26, 82 ; Reg. 
ij. Malden, L R. 4 Q. B. 326 ; L & N. W. Rail. 
Co.w. Buckmaster, L R. 10 Q. B. 70, 444; Wat- 
kins V. Milton-next-Gravesend, L. R.' 3 Q. B, 
350; Cory v. Bristow, 2 App. Cas. 262; Hare v. 
Overseers of Putney, 7 Q. B. D. 223. 

? 4. Voting*. — In the law of parliamentary 
and municipal elections, the occupation of a 
dwelling-house, lands, or lodgings, is one kind 
of qualification, in England, for being registered 
as a voter. See Stats. 2 Will. IV. o. 45 ; 30 and 
31 Viet. c. 102; 41 and 42 Viet. c. 20; Durant 
V. Carter, L. R. 9 C. P. 261 ; Robinson v, Briggs, 
L. R. 6 Ex. 1. 

I 5. OcouLpatio bellica.— In a techni- 
cal sense, “ occupation is a word of art, 
and signifieth a putting out of a maiPs 
freehold in time of warre, and it is all one 
with a disseisin in time o-f peace.^’ (Co. 
Litt. 249b) Such an occupation, how- 
ever, did not produce a descent cast as a 
disseisin formerly did. (Litt. § 412. See 
Dkscpint Cast.) And in civilized warfare 
at the present day, occupation of an 
onemy’a territory is only temiiorary, and 
does not interfere with the j^ights of pri- 
vate owners, even if the territory is per- 
manently annexed by the conquerors. 
(HoltK. Encycl. i. 811.) As to movables, 
s^eOAPTUKE; Prize. 

Occupation, (whnt is not), .59 Me. 2vS7. 

(distinguished from “ possession ”). 39 

Old. G83. ' 

{ equivalent to “ possession ”). IX Abb. 

(N. Y.) Pr. 97 ; 1 El. & E. 533. 

(in a statute). 15 fcJcrg. B. (Pa.) 36. 

0(3CUPATI(>N OF A., NOW IN THE, (iu a Will)* 

1 Man. Bel. 299 ; 1 Kop. Leg. 290. 

Occupation of land, (in bill of sale act). 
L. R. 0 Ex. 1. 


OOOUPATIVE. — Possessed ; used ; 
employocL 

OOOUPAVIT.-A writ that lay for him 
who was ejected from his freehold in time of 
war, as the writ of novel dmemn lay for one 
disseised in time of peace. 


OccUPTED,* (in fire policy). 312 Mass. 422; 
'Am. Rep. 117. ^ 

(in homestead exemption act), 36 

^is. 73. 

(within the meaning of a tax law)« 

; Vr. (N. J ) 113, 
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Occupied, (in a statute). 113 Mass. 51S. 

Occupied as a REsiDEisfCE, (construed). 79 
111. 4oo 

Occupied by me, (in a will). 4 C. E. Gr. 
(N. J.) 471. 

Occupied by the pdaintifp, (in a search 
warrant). 41 Me. 254. 

OCCUPIBB.— See Occup.\tion. 

Occupier, (defined). 2 Raimd. 7, n. (9). 

(wlio is). 1 Pa. 71 ; Burr. 10C)4. 

(synonymous with “inhabitant”)- 3 

T. B. 523. 

(in act relative to nuisances). L. E. 

7 Q. B. 418. 

(in a statute). 2 Mod. 188. 

Occupier of apartments, (who is). 1 
Lutw. 199. 

Occupier of read property, (in a statute). 
12 East 344. 

Occupiers or inhabitants, (who arc). 
Cowp. 79, S3. 

Occupy> (svnonymous with “possess”). 84 
Pa. St. 514. 

(in a deed). 4 T. B. 177, 181. 

(in guaranty for rent). 12 R. I. 130. 

(in a will). 1 Baldw. (U. S.) 454. 

Occupy, actually, (who does not). 1 Pick. 
(Mass.) 337, 

Occupy lands, (a deed to, is a mere license). 
4 Johns. (N. Y.) 418. 

Occupy, or continuing to occupy, (in act 
exempting homesteads from sale). 18 111. 194; 
21 Id 178. 

Occupying, by, (in an agreement). 4 Car. 
& P. 65. 

OCHIBBN. — Tn the old Scotch law, a 
name of dignity; a freeholder . — Skane de Verb, 
Sign. 

OCHLOCRACY.— A form of govern- 
ment wherein the populace has the whole 
power and administration in its own hand; 
a democracy ; mob rule. 

OCTAVE. — In old English law, the eighth 
day inclusive after a feast; one of llie return 
days of writs. 3 BJ. Coin. 278. 

OOTO Tales. 

Oderunt peocar© bonl, virtutis 
amor© ; oderunt peooar© mail, for- 
midin© poenee : Good men Imt© sin through 
love of virtue ; bad men through fear of punish- 
ment. 

ODHAL.— Complete property, as oppoHcd 
to foudul tenure. The transponitfon of the syl- 
lableH (>f odiial makes it allodh, and heuVe, 
a(‘(‘orfrmg to Bliickmone, arises the word allod or 
allodial [q, v,) All-odh is thus put in cerntradis- 
tfnetiou to foe-odh. (2 lU, Com. 46 

OJOIO ET Du Odio kt 

Ltia* 


Odiosa et inhonesta non sunt in 
lege prsesumenda ; ©t in faoto quod s© 
habet ad bonum et malum, mag’is d© 
bono quam de malo prsesumendum 
est (Co. Litt. 78):' Odious and dishonest 
things are not to be presumed in law ; and in an 
act ■which partakes both of good and bad, the 
presumption shouhl be moi'e in favor of what is 
good than what is bad. 

CBOONOMIOUS. — An executor. — CoivelL 

CEOONOMUS. — A manager or adminiS' 
trator. — Cab, Lex, 

CBOXTMENIO AL.— /See Ecumenical. 

Of, (a more general word than “at”). 3 

Mail. & Sel. 171, 172. 

(equivalent to “by ” ). 107 Mass. 355, 

361. 

(in a bond). 1 Paine (IT. S.) 336, 

(in a contract). 2 Bing. N. 0. COS. 

Of and concerning, (in a declaration). 16 
Eiist 58. 

(in an indictment). 4 Man. & Sel. 

164, 169. 

(in an information). Cowp. 672. 

- — (in a statute), 4 Rawlo (Pti.) 249. 

Of and concerning tub matters afore- 
said, (in a declaration). 3 Barn. «& C. 113. 

OF COUNSEL.— A phrase oom-monly 
applied in practice to the coausel employed 
by a party in a cause. 

OP OOUBSB.— A step in an action or 
other proceeding is said to bo of oourso 
when the court or its officdrs havo no dis- 
cretion to rofnso it, provided the propoi 
formalities have be^on obsorved, In this 
sense the issue of a writ or sunnnons is a 
I matter of course. (iSf^v* Writ.) Tlu^ term 
'is most comm only applied to thoso orders 
. which are obtained by petition, or m pavh 
appli (nation of courao, e, g, an ortU'r ap- 
pointing a guardian ad Utam for an infant 
defendant or respondont, orders for ]<mvo 
to attend pro( 3 oe(lings, (aa to whieh, 
Notice OF Drcrrr,) and certain ordom 
amendment and revivor. An order of 
course improperly obtained may bo set 
aside. Dam Oh. I>r. 1135. 

Of or conoerning, (in a doelarntfen ii 
an action of slander), 2 Mmif. (Va.) 193. 

Of TitK COUNTY, (in pleading, is equivalent 
to Having “ m inhabitant of the county t 
Wend. (N. Y.) 329. 

OPPBNSB.-Tho word » ofTmm » haa 
no teehnical meaning in modern law, but 
it is commonly used to signify any p ihlio 
wrong, including, therefore, not only 
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crimes or indictable offenses, but also 
offenses punishable on summary convic- 
tion. 

Offense, (defined), 1 Dak. T. 110; 1 Gr. 
(N. J.) 314; 3 Wheel. Cr. Gas. 583; 2 Bulst. 
299 ; 1 Chit. Gen. Pr. 14. 

(in the declaration of rights). 127 

Mass. 550, 554, 

Offenses afouesaiu, (in a statute). 4 Serg. 
& R. (Pa.) 129. 

Offensive weapons, (what are not). 5 Car. 
& P. 326 ; 1 Chit. Gen. Pr. 626 ; 1 Leach C. C. 
342 71 . 

OPITER. — Every agreement in sub- 
stance consists of an offer made by one 
party and its unconditional acceptance by 
the other. An acceptance, with condi- 
tions or new terms added, is in effect a 
new offer, and does not operate as an 
acceptance of the original offer. An offer 
may be withdrawn at any time before it 
has been unconditionally accepted, and if 
the person to whom an offer is made re- 
fuses it, or neglects to accept it within a 
reasonable time, it is deemed to be at an 
end, and he cannot afterwards revive it by 
purporting to accept it. Chit. Oont, ; Poll. 
Oont., pasaim. See Acceptance; Agree- 
ment; Letter. 

Offer, (defined). 3 Johns, (N. Y.) Cas. 198. 

Offer and PxtoPOSB, (in an indictment). 3 
Pa. Leg. Gaz. 455. 

Ofij'er to transport, (in a statute). 1 
Wluirt, (Pa.) 448. 

Offering, (distinguished from "promising”). 
4 Harr. (Del.) 659. 

OPPEBING-S.— Personal tithes, payable 
ciustom to the parson or vicar of a parish, 
either occjisionally, as at sacraments, marriages, 
christenings, chux'ching of women, burials, <&. ; 
or at constant times, as at Easter, Christmas, <&c. 
2 and 3 Edw. IV. ca 13, 20, 21. 

OPPPBTOEItrM.-The offerings of the 
faithful, or the place where they are made or 
kept ; the service at the tijpe of communion. 

OPP-GOINO' aBOP.--/^e« Away-going 
Crop; Emblements, 8 1. 

OPPIOB— 

i 1. In general—Publio, and private. 
-—In the usual sense of the word, an office 
is the right and duty to exercise an em- 
ployment. Thus, we speak of the office 
of a trustee, executor, guardian, director, 
sheriff, judge, <fca Offices are either pub- 
lic or private, a public office being one 
which entitles a man to act in the affairs 


of others without their appointment or 
permission. (2 Steph. Com. 620 ; Co. Litr. 
233a.) Public offices are granted either 
for a term of years, for life or during good 
behavior [dum bene se gesserit), or during 
the pleasure of the appointor [durante hene 
plaeito), and some offices in England are 
capable of being granted to a man and his 
heirs (in which case they are incorporeal 
hereditaments), or of being entailed, in 
which case they are also tenements. Co. 
Litt. 20a; 2 Bl. Com. 36. 

2 2. Of trust — Ministerial. — Public 
offices are either offices of trust, which 
cannot be performed by deputy (including 
offices of judges, justices of the peace and 
other judicial offices), or ministerial offices, 
which may be performed by deputy. 2 
Steph. Com. 621. As to offices of honor, 
see Co. Litt. 165 a; Stats. 5 and 6 Edw. VI. 
c. 16, and 49 Geo. III. c. 126, prohibit the 
buying and selling of public offices. See 
Oath, § 3. 

As to private offices, see Executor; 
GuARDr.\N; Trustee; and the other titles 
dealing with them. 

? 8. Inquest of ofidee.—" Office” 'is 
frequently used in the old books as an 
abbreviation for "inquest of office” [q. v.) 
When the jury on inquest of office hail 
found the facts to be inquired into, and 
the verdict or inquest had been returned, 
the office was said to be found and re- 
turned. There are two sorts of offices; 
the one, called the " office of intituling,” 
vests the estate and possession of the land 
in the sovereign, where ho had only right 
or title before. The other, called the 
"office of instruction,” is where the estate 
is already in the sovereign, but the partic- 
ularity of the land does not appear of 
record. Tidd 1057, n, (e); 10 Co. 115 a; 
Gilb. Exch, 109. 

Office, (defined). 6 Wall. (IT. S.) 386 ; 21 
111. 65; 12 Ind, 669 ; 23 Id, 449 ; 36 Mihh. 273; 
37 N. Y. 618; 71 Id. 238, 243; 83 R 376; 42 
Super. (N. Y.) Ct. 481 ; 2 Bl Com. c. 3, 36. 

(what is), 28 CJal 382; 8 Blackf. 

(Ind.) 829; 22 Barb. (N. Y.) 506; 1 Himk. (K. 
Y.) Oh. 6 ; 29 Ohio St. 347 : Garth. 478. 

(what is not). 7 Port. (Ala.) 293, 
393; 6 Oush. (Mass.) 181; 20 Johns. (N, Y. 
492; 62 K. Y 478: 17 Serg. dt B. (Pa.) 220; 1 
Munf. (Va.) 488; X Barn. A C. 237. 

(in conitltutiou of Maine). 3 Me« 
481. 
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Opfice, (in constitution of Kew York). 2 
Cow. (N. Y.) 13. 

(in constitution of Pennsylvania). 3 

Serg. & R. (Pa.) 145. 

(is not property). 1 Daly (N. Y.) 

219; 37 N. Y. 618. 

(in a tenement). Burr. 1289. 

(appointing to, distinguished from 

commissioning’’). 1 Cranch (U. S.) 156. 

(covenant to procure an appointment 

to). 2 Car. & P. 1. 

(how terminated). 9 Wend. (N. Y.) 

2o8. 

(under government). 13 Otto (U. S.) 8. 

(in articles of association). L. K. 3 C. 

P. 484. 

(in a statute). 6 Cush. (Mass.) 181 ; 

46 N. Y. 375, 381 ; L. E. 3 Ex. 137 ; L. E. 9 Q. 
B. 148. 

Office and employment, (in a statute). 1 
Const. (S. C.) 58, 59. 

OFFICE BOOK. — Any book for pub- 
lic records kept under authority of the 
State, in public offices not connected with 
tlie courts. 

Office, civil, (what is). 41 Mo. 29. 

(what hi not). 3 Harr. (Del.) 294. 

OFFICE COPY,— Copy, g 1. 

Office during pleasure, (the position of 
paymaster of exchequer is). 9 Bing. 692; 3 
Tyrw. 609. 

OPFIOB-POUND.-^tfe Inquest op 
Office ; Office, g 3. 

OFFICE GRANT. — A conveyance 
made by a public officeir in certain cases, 
where the owner of the land conveyed is 
either unwilling or unable to execute the 
requisite deeds to pass title. 

OFFICE HOURS.— -That portion of 
the day during which public offices should 
be open for the transaction of business. 

Office, in nis, (in a statute). 3 Ct. of Cl 
260. 

Office, lucrative, (what is), 10 Cal 38 : 
19Jnd. 361. 

Office of honor, (wlmt is). 37 III 191. 
Office OF profit, (that of comptroller of 
the State is). 10 Cal 38. 

" (in constitution of Pennsylvania), 1 

8erg. cSr, E. (IV) 9. 

Office of profit and trust, (what is), 4 

Ind. 1. 

Office of purlio trust, (in State constitn- 
tion). 52 N. V. 478; 11 Am. Kep, 734. 

Offk’K of trust, (eomnuHsioner of the 
ITnited States Centennial Commission is). 11 
E. I G38. 

^ OFFIOB OF THF JUDGF,-In eccl©- 

siastical law, "the oiJioe of the judge is pro* 


moted” when criminal proceedings are taken. 
The meaning of tJie expre&hion is, iJiat inasmuch 
as all spiiitiuil criminal jurisdiction is in tlie 
hands of the bishop or ordinary {judex ordi- 
nariu8)j his office or function is set in motion 
whenever sucli pi’oceedings are instituted. 
Phiihm. Ecc. L. 1087. 

Office, or franchise, (the position of dep- 
uty adjutant general is). 2 Gr. (N. J.) 84. 

Office, or place of profit in tub 
GOVERNMENT, (in a Statute). Burr. 1004. 

Office, public, (in State constitution). 71 
N. Y. 238, 243. 

OFFICER. — The incumbent of an 
office; one who is lawfully invested with 
an office. 

Officer, (defined). 45 III 397; lr5 Mich, 
366 ; 40 Id. 503 ; Garth. 478. 

(who is). Baldw. (U. R.) 234; 20 

Wall (U. S.) 179; 22 Id. 492; 10 Ct. of CL 
426; 8 Cal 39; 10 Gray (Mass.) 173; llopk. 
(ISr. Y.) 6 ; 26 Ohio St. 196 ; 5 Eawlc (Pa.) 191, 
203; 9 Watts (Pa.) 416; 2 Tex. App. 468, 

(who is not). Brock. (U. S.) 447, 481 ; 

41 Ala. 399; 28 Cal 603; 4 Harr. (Del.) 164; 
45 III 397; 85 Iowa 561; 4 La. Ann. 307; 25 
Id. 138; 33 Miss. 508; 1 Nov. 130; 2 Keyc.‘? 
(N.Y.) 192; 42 Superior (N. Y.) 481; PlulL 
(N. C.) L. 76; 21 Pa. St. 526; 0 Phil. (Pa.) 
556; 3 Pittsb. (Pa.) 527; 27 Eng. L. Ki{. 190. 

(in State constitution). 40 Mich. 503 ; 

Edm. (N. Y.) Sel Cas. 498. 

(in a statute). 2 Ben. (U. S.) 303, 

31C; 3 Cranch (U. S.) 336; 4 J. ,T. Marsh. 
(Ky.) 102; L. E. 4 Q. B. 049; 5 Mod. 431; 4 
i T. JR. 490, 492. 

OFFICER DE FACTO, or DB 
JURE.— De Facto; DeJure. 

Officer, lb facto, (defined). 33 Gratfc. 
(Va.) 514. 

(who is). 21 Ohio St. 610, (ilB; 19 

Am. Dec. 61, 63 w., 66 n* 

Officer, militia, (in a slatule). 5 Wheat, 
(U. a) 46. 

Officer, public, (defined). 7 How, (N. Y.) 
Pr, 248. 

(wlmt const ituto-s). 33 Oa. 332; 7 

Mete, (Mass.) 152; 2 N.II. 24(S; 2 Hill (N. Y.) 
196; 7 How. (N. Y.) Pr. 248; 11 Id. 240; 22 
Id. 368; 74 Pa, St. 124 ; Onrth. 479. 

f wlio is m»t). 20 Johns. (N. Y.) 494 ; 

60 How. (N. y.) Pr. 363;' 70 N. C. 93; 21 Ohio 
St. 14; 8 Am. Rep. 24; 32 Wis. 124. 

(in n Htutute). 2 Hill (N, Y.) 196, 

(officfial eliametor of, how iiroved), 9 

Wend. (N.Y.) 18; 13 M 494. 

Officer, public, civil, (a elergynmn in the 
celebration of marriage im). 4 Omn. 209. 

Officer of election, (who i» not), 2 Bern 
(XT. H.) 303, 316; 2 Dill (U. R) 219. 

Officer of the commonwealth, (in a 

statute). 3 Pittsb. (Fa.) 627. 

Officer of the law, (In a statute), 1 % 

K 1. 478. 
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Opfic'ER of the United States, (who is). 
3 Blatchf. (U. S.) 425; Gilp. (U. S.) 399. 

^ (who is not). 1 Curt. (U. S.) 15, 

Officer, spiritual, (a parish clerk is). 2 
Ld. Kaym. 1507. 

Officers, (in a statute). 3 Moo. & S. 251. 

Officers and seaman, (includes whom). 8 
Op. Att.'Gen. 28. 

Officers, public, (in a statute), 4 Yeatea 
(Pa.j 412. 

OFFICERS OP JUSTICE.— 
A general name applicable to all degrees 
of persons concerned in the administra- 
tion of the law, but it is commonly con- 
lined to the lower degrees of such persons, 
and almost exclusively to those who exe- 
cute the processes of the courts, e. g. writs 
of j^./<7., of arrest, attachment, sequestra- 
tion, and the like. 

Officers, pabtsii and ward, (in a statute). 
7 East 182. 

Oflioia judioialia non oonoedantnr 
antequam vaoent (11 Co. 4): Judicial 
ofHces should not be granted before they are 
vacant. 

Officia mag’istratus non debent esse 
venalia (Oo. Lilt. 234) : The oflices of magis- 
trate ought not to be sold. 

OPPIOIAIj. — P ertaining to a public 
ohixrge or oflioe. In the civil law, be is the 
minister of, or attendant upon, a magistrate. 
In the canon law, he is the person to 
whom a bishop commits the charge of his 
spiritual jurisdiction ; there is one in every 
dioc(3ao, called offioialu prinolpalis, i, e. 
chancellor; («r3e Oi’PTOIAL Principal;) the 
rest, if there are more, are officiates foranei, 
L c, commiKsarios. In modem English 
statutes, lie is the person whom the arch- 
deacon appoints as his substitute. Wood 
Inst. 30, 505, See JDiooesan Courts. 

OFFICIAL ABSIONEB-OFFIOIAL 
LIQUIDATOR . — See Assjonem, p. 87, w.; 
LUiUlOATOR, 8 3. 

Official liquidator, (dofmed). 3 fltoph. 
Com. 24, 

OFFICIAL LOG-*BOOK.---A log-book 
in a i'crlnin form, unti containing certain speci- 
lic<l cniricH required by 17 and 18 Viet. c. 104, 

280“282, to he kept by all British merchant 
sliipH, except thoHQ exclusively engaged in the 
coasting trade* See Log-Book. , 

pFFIOIAL MAHAOUBS. — Persons 
formerly appointed, under English statutes now 
repealed, to superintend the winding up of in- 

VOL. lU 


solvent companies under the control of the Court 
of Chancery. — IVharton, 

Official misconduct, (in a statute). 9 Tex. 
App. 212. 

OFFICIAL OATH.— By the 31 and 32 
Viet. c. 72, a form of official oath” is pre- 
scribed, and by ^ 5 it is enacted that “ the oath 
of allegiance and official oath shall be tendered 
to and taken by each of the officers named in the 
fii-st part of the schedule annexed hereto as soon 
as may be after his acceptance of office by the 
officer, and in the manner in that behalf men- 
tioned in the said tii*st part of the said schedule.” 
See Oath, J 3. See, also, the 34 and 35 Viet. c. 
48. 

Official papers, (what are), 6 Serg. & E. 
(Pa.) 215, 221; 4 Watts (Pa.) 132. 

(what are not). 2 Watts (Pa.) 338, 

OFFICIAL PRINCIPAL.— An ecclesi- 
astical officer whose duty it is to hear causes 
between party and party as the delegate of the 
bishop or archbisliop by whom he is appointed. 
He genei^ally also holds the office of vicar gen- 
eral {q. V,) and (if appointed by a bishop) that 
of chan(‘ollor (p.u., § 5). The official principal of 
the province of Canterbury is called the “dealt 
of arches” {q. v. and see Court of Arches). 
Phillim. Ecc. L. 1203 et seq, 

OFFICIAL REFEREE.— Referee. 

Ofptoxal signature, (what is). 9 Pet. (U. 
S.) 675. 

OFFICIAL SOLICITOR TO THE 
COURT OF CHANCERY.— An oiKcer 
in England, whose functions are to protect the* 
suitors’ fund iq.iu), and to administer, under tlie 
direction of the court, so much of it 4is now comes 
under the spending power of the court. He acts* 
for jiersons suing or defending mformd pauperis, 
when so directed by the judge, and for those 
who, through ignorance or forgetfulness, have 
been guilty of contempt of cotirt by not obeying 
process. Ifo also acts generally as solicitor in 
all ciisGH in which the Chaiu'cry Division requires* 
such Hcrvi<3es. (Second Ecp. Legal Pep. Comm* 

( 1874) 40.) The office is transferred to tlie High 
Court by the Judit'jituro .Acts, (Judiciiture Act, 
1873, ^ t7,) but no alleratioa in its name appears' 
to have been made, 

OFFICIAL TRUSTEE OF CHAR- 
ITY LANDS. —The secretary of the Enghsh 
charily (^munisKioners, He is a corporation sole* 
for the purpose of taking and holding real prop- 
erty and Icnseholds upon trust for an endowed 
charity in cast's where U api>carH U> the court 
dosi ruble lo vest them in liim. He is a bare 
trustee, the poHsession and management of the* 
iaml remaining in the persons acting in the ad- 
ministration or the charity, 16 and 17 

Viet. 0 * 137, J 47 et scq.; IS ami 10 Viut. c. 124> 
« 16* 

OFFICIAL TRUSTEES OF CHAR- 
ITABLE FUNDS*— Persons in whom the* 
money, stocks or investments of any endowed 

Bo 
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charity may be vested, in England, (either vol- 
untarily or by order of the court, ) for the pur- 
pose of security or convenient administration. 
Tliey are appointed by the lord chancellor, 
jointly with the secretary to the chanty cominis- 
sioners, and form a corporation. State. 16 and 
17 ^'’ict. c. 137, ? 51 et seq,; 18 and 19 Vict. c. 
m, ? 17, 

OFFICIAIj use. — A n active use before 
the Statute of Uses, which imposed some duty 
on the legal owner or feoflee to uses, us a con- 
veyance to A with directions for him to sell the 
estate and distribute the proceeds amongst B*, 
C. and D. To enable A. to perform this duty, 
he had the legal possession of the estate to be 
sold. — Wharton, 

OFFIOIALTY. — The court or jurisdiction 
•of which an official is head. 

OFFIOIARIIS NOU FACIBNDIS 
VBIi AMOVBNDIS.—A writ addressed to 
’tlie magistrates of a corporation, requiring them 
'iiot to make such a man an officer, or to put one 
•out of the office he has, until inquiry is made of 
•his manners, &c. — Iteg, Grig. I:i6. 

Officii, virtuttg, (distinguished from “col- 
ore officii ). 15 Johns. (N. Y.) 207. 

(when is an act done). ' 5 Wend. (IT. 

’Y.) 265. 

OFFIOINA JUSTITI^. — A depavt- 
rment of the common law jurisdiction of Chau- 
. eery, out of which original writs issued. 

OFFICIO, OATH BX.--An oath form- 
*erly administered to poi’sons by which they 
were cornjielled to confess, accuse, or purge theni- 

• selves of certain criminal or jitasi-crimiual (i <j, 

* heretical) cliargcs. This oath was made use of 
in the smiritual courts even in iniilUirs of civil 
-right. It was abolished with the High Coramis- 
sion Court by Stat. 16 Car. I. c. 11. — Bmmi, 

OFFICIOUS WILL.--.A testament hy 
which a testator leaves liis property to his 
family. Band, Inst. (5 eilit.) 207. 

Ofaoium nemini debet esse damno- 
sum: An office ought to be injurious to no 
one. 

OFTE^T IF NEED BE, AND MORE, (in a StatUto), 
Str. 1263. 

Ohio, (in the surveys of land, means mmd 
facih the “Ohio river”), 2 Jnd. 274, 

Oil cloth ij-ounpation, (a« synonymous 
with “fioor-clotii canvas”). 1 Otto (IJ. B.) 362. 

OJjD, (in a statute), 67 K. Y. 59. 

OLD NATUKA BBEVIUM.-An old 
book containing an account of the writs in use 
in the time of Edward III. It is usually cited 
0. N, or Vet, K, B, Filzhcrhort made it 
the model of his own treatise on the same sub- 
ject, 3 Beeves Hist. Eng. Law 15U 

OLD STYLM^S^eNEwSTYLm 


OLD TENURES. — A treatise, so called to 
distinguish it from Littleton’s book on the same 
subject, which gives an account of the various 
tenures by which land W’as holden, the nature 
of estates, and some other incidents to landed 
property in tJie reign of Edward HE. It is a 
very scanty tract, but has the merit of having 
led" the way to Littleton’s famous work. 3 
Reeves Hist. Eng. Law 151. 

Oldest son, (in a wdll). 100 Mass. 25, 28. 

OLERON. — An island lying in the bay of 
Acqiiitain, at the mouth of tlie river Cluircnle, 
for-merly in the possession of England. The 
inhabitants of Olcron liave been able mariiK'rs 
for seven or eight hundred years past. They 
are said to have drawn up the laws of the navy, 
still called the “Laws of Olcron.” According 
to the French writei’s, these maritime laws were 
digested as the Beole (fea JurjorneiiH d’OlemUf by 
direction of Queen Eleanor, Wife of Henry 11. 
as Duchess of Guienne, and cnlarg<‘d and im- 
proved by her son, Uicliard I.—StOdcn (da 
J)nin, Mar. c. xiv.) nialniahis that they W(‘re 
coiu])iled and promulgated by Itichanl I. as 
king of Enghind. Writers, as Mous. I5ou<*her, 
of Paris, and the English Luders, cniisidcr the 
whole account fallacious. Tlje Inrnu-r calls tlio 
story of otH' Ri(*hard I. and (iucen Fl(‘anor, nna 
ehinu'^re des plm^ iuvrammldnidn^ Mnidfdj/ BerieWj 
Dec., 1811. The Laws of Olcron were to a 
great extent the louitdation of the fuaritime laws 
of most stales of Europe. — Wharitm. 

OLIQ-AROHY.— A Auun of govtjrn- 
ment. wherein the adniinistrutiott of nirairs 
is lodged in the hands of a few Exd'Hons. 

OLOQ-RAPH.— An instrinnent a 

will) wholly written by th<^ jnsrson from 
whom it omanates. AVv; Holoormhi. 

OLYMPIAD.— A Orecian cpocdi j the 
space of four years. 

Omiaaio eorum atifla tacito inauint 
nihil oporatur (2 Htds, 131): 'riio omission 
of those things which are silently tnulerstoisl is 
of no conststuenco. 

Omtrrtok to AFPOtNT, (in probate act). 15 
Minn. 159. 

Omxhhion to name Tiri'J JUCAL owNifiit, (in a 
statute). 4 Vr. (N. J.) 39. 

OMITT ANOE.— Forbearance. 

Omno actum ab Intentiono agenti» 
est Judicandum ; a voluntat© procodit 
causa Titil atqu© vlrtutis {Jttr. Oiv.) 
Every act is to be estimated by the intention of 
the doer j the t?aus« uf vice and virttte proceeds 
from the will. 

Omne crimen ©bristas ©t inemdit ©t 
detegit (Co. Litt. 247): Drtink®«tte«iii btah 
kindles and unoovem every crime. 
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Omne jus aut consensus fecit, aut 
necessitas constituit aut flrmavit 
consuetudo (D. 1, 3, 40) Every right is 
either made by consent, or is constituted by 
necessity, or is established by custom. 

Omne mag-is dignum trahit ad se 
minus dignum, quamvis minus dig- 
num sit antiquius (Co. Litt. 355) : Every- 
thing more worthy draws to it the less worthy, 
although the less worthy be the more ancient. 

Omne magnum exemplum liabet 
aliquid ex iniquo, quod publioa utili- 
tate compensatur (Hob. 279): Every 
great example has some portion of evil, which 
is compensated by the public utility. 

Omne majus continet in se minus, 
minus in se oompleotitur (Jenk. Cent. 
208) : The greater contains or embraces the 
less. 

Thus, a tender by a debtor to his creditor of 
more money than is actually owing is perfectly 
good for wliat actually is due. 

Omne majus dignum continet in se 
minus dignum (Co. Litt. 43): The more 
worthy contains in itself the less worthy, 

Omne quod solo insedifleatur solo 
cedib (D. 47, 3, 1) : Everything which is built 
upon the soil belongs to the soil. 

Omne sacramentum debet esse de 
certa soientia (4 Inst. 279) ; Every oath 
ought to be of certain knowledge* 

Omne testamentum morte oonsum- 
matum est (3 Co. 29) : Every will is com- 
pleted by death. 

Omnes licentiam habent bis, quae 
pro se introduota sunt, renunoiar© 
(Hroom Max. (6 edit.) (>99) : Every one has 
the right to x'enoun<jo those things which have 
been granted for his own bench t. 

Omnes sorores sunt quasi unus 
haeres de una bseredit-ate (Co. Litt. 07) : 
All sisters are, as it were, one heir to one inher- 
itance. fSee OorABOisNEit. 

Omni ©xoe:ption© majus (4 Inst. 262) : 
Above all exception. 

Omnia delicta in aperto leviora sunt 
(8 Co. 127) : All crimes done openly are lighter. 

Omnia praBsumuntur contra spplia- 
torem: Everything is presumed against a 
wrong-doer. 

A maxim signifying “that if a man by his 
own tortious act withhold the evidence by which 
the nature of his case would be nianlfe»te<L evorv 
presumption to his disadvantage will be adopted. 
Thm. if a man withholds an agreement under 
whion ho is chargeable,' it is presumed to have 
b«en properly shuuped” (1 8m. Lead. Oaa. 867) ; 
80 , where A. detained some jewels of xmknown 
value belonging to B., and B* brought an action 


to recover damages for the detention, their value 
was calculated as being that of the finest jewels 
of the same size. Armory v. Belamirie, 1 8tr. 
504. 

Omnia PKjEsuMUNTiTB contra spoi-iato- 
PEM, (applied). 87 111. 342; 6 Stew. (N. J.) 
257. 

Omnia prsBSumuntur legitime facta 
donee probetux in oontrarium (Co. Litt. 
232): All things are presumed legitimately 
done, until it be proved contrariwise. 

Omnia prsesumuntur rite et solem- 
niter esse acta donee probetur in con- 
trarium (Co. Litt. 232) : All things are pio- 
siiraed to have been rightly and duly performed 
until it is proved to the contrary. 

Thus, where there is a proper attestation 
clause to a will which appears on the face of it 
to be duly executed, the court assumes that tiie 
Wills Act has been complied with, even although 
the witness may forget the circumstances. iSce 
Vinnicombe v. Butler, 34 L. J. (P. & M.) 18. 

Omnia praesumuntur solemniter es- 
se acta (Co. Litt. 6) : All tilings are pre- 
sumed to have been done rightly. 

Omnia quse jure oontrabuntur oon- 
trario jure pereunt (1). 50, 17, 100): All 
things which are contracted by law perisli by a 
contrary law. 

Omnia quae sunt uxoris sunt ipsius 
viri; non habet uxor potostatem sui, 
sed vir (Co. Litt. 112): All things which 
belong to tlie wife lielong to the husband ; the 
I wife has not power over herself, but the husband. 

I But see IIuskand and Wife. 

Omnia rite acta prsBSumuntur (Broom 
Max. (5 edit.) 944) ; All things arc presumed 
to have been rightly done. 

Omnis oonolusio boni ©t veri jndioii 
sequitur ©x bonis ©t veris prsemissis 
et dictis juratorum (Co. Litt. 226) ; Every 
conclusion of a good and true judgment arises 
from good and true prernisos, and the words of 
the jury. 

Omnis consensus tollit ©rrorem (2 
Inst. 123) : Every assent removes error. 

Omnis definitio in jure oivili pericu- 
losa ©St, parum ©st ©nini ut non sub- 
vert! possit (D. 50, 17, 202) . All definition 
in the civil law is hazardous, for there is little 
that cannot be subverted. 

Omnis ©xoeptio ©st ipsa quoqu© 
regula ; Every exception is itself also a rule* 

Omnis innovatio plus novitat© p©r- 
turbat quam utilitate prodest (2 Bulst. 
838): Every innovati(>n oujftsions more harm 
by its novelty than benefit by its utility. 

Omnis interpretatio si fieri potest 
ita flenaa est in instrumentis, ut 
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omnes oontrarietates amoveantur 
(Jenk. Cent. 96): Every interpretation, if it 
can be done, is to be so made in instruments, 
that all contradictions may be removed. 

Omnis nova constitutio futuris for- 
mam imponere debet, non praetentis : 
Every new enactment should lay down a rule for 
the future, not for the past. 

Omnis nova constitutio futuris tem- 
poribus formam imponere debet, non 
praeteritis (2 Inst. 95) : Every new enact- 
ment should aliect future, not past times. 

Omnis privatio prsesupponit bab- 
itum ( Co. Litt. 339 a) : Every privation pre- 
supposes former enjoyment. 

Omnis querela et omnis actio in- 
juriarum limita est infra oerta tem- 
pera (Co. Litt. 114b). Every plaint and every 
action for injuries is limited within certain times. 

Omriis ratibabitio retrotrabitur et 
mandate priori asquiparatur : Every 
ratilication relates back and is equivalent to a 
prior aiitliority. Chit. Cont. 196. 

Therefore, if A. pi'ofesses to enter into a con- 
tract on my behalf without my aiithorily, and 1 
ai’torwards ratify it, my ralificjition relates back, 
so as to have the same eflect as if I had 
authorized A. to enter into the contract. JSee 
llATinCATION. 

OMNIUM. — The ajo^gregate of certain por- 
tions of ditlereiit stocks in the public funds. 

Ojmnium, (defined). 2 Esp. 631. 

Omnium contributione saroia.tur * 
quod pro omnibus datum est (4 Bing. 
321): That which is given for all is recom- 
penseil Ijy the contribution of all. 

A priii<jipJc of the law of general average. 

On, (when means “near to”). 45 Mo. .349. 

(as synonymous with ‘‘ for 2 Brod. 

& B. 473, 587. 

(in an indictment). 4 Rawlo (Pa.) 

464. 

(in a statute). 3 P. D. 47, 50 ; Wil- 

berf. Slat. L. 139. 

On a rAasAOE, (in marine policy). 303 
Mass. 238; 4 Am. Ti«q). 543. 

(whciu a ship is), 1 Bouv. Inst. 486. 

On a rtTBUC itjouway, (in act defining luis- 
demcanorH). 64 Ind. 553. 

On A STHKAM, (in a deed). S Surnn. (IT. S.) 
170. 

ON ACCOUNT OF WHOM IT 
MAT CONOBEN.-5(S<5 Ton Whom it 
May CoNCEiiN* 

On account or whom it may coNcmN, 
(in i\ policy of insurance). 3 Keyes (N. Y.) 17. 

On all on niTunn, fin fire policy)* 13 2 
Mahh. 136; 17 .Vm. Hep. 72. 

On AHiiiVAU, (in a contract for the sale of 
goods). 2 Camplf. 326. 


On board, (in marine policy). 16 Ea&t 240. 

(goods on ship, seller not bound to 

deliver). 3' Campb. 272. 

(goods shipped on vessel and afterward 

unloaded and re-loaded). !l6 East 177. 

On call, or at any time called for, 
(equivalent to “demanded,” or “on demand”). 
22 Gratt. (Va) 609. 

On condition, (in an agreement). 8 Barn. 
& C. 308. 

On demand, (in a mortgage). 123 Mass. 
520. 

(in a promissory note). 6 Bowl. ^ 

Ry 379. 

On duty, (in an insurance policy). 1 Cine, 
(O.) 410. 

On each side of said line, (m land grant 
to railroad). 24 Minn. 517, 576. 

On FILE, (when construed “deposited”). 17 
Minn. 95. 

On hand, all the money, (in a will). 5 
Phil. (Pa.) 214. 

On my side, relations, (in a will). 1 
Taunt. 263, 270. 

ON OR ABOUT.— A phrase nsod in 
affidavits and other instrunionla in reciting 
the date of an occurrence or conveyance, 
to avoid the injurious conBcquonooH of 
possible error in a more precise recital. 


On or before, (in a bond). 1 W. Bl. 210. 
(in a covenant). 1 East 610 ; 2 SauntL 

' (in a policy of marine insnranciO. 4 


48 n. 


Campb. 111. 

— (in a promissory note). 31 Midi. 421 ; 

18 Am. Rop. 197. 

(in a return of surveyors to lay out a 

road). Bouth, (N..l.)291,m 

(in a statute). 21 Barb. (N. Y.) 630; 

6 Wend. (N, Y.) 486. 

(in a Klipulalloti), 6 .T. J. Marsli. 

(Ky.) 156. 

On oh BKFOnE THE TRIAL, (lU 0 rftlltuto). 2 


Whart. (Pa.hl59. 

On fatmknt of costo, (in a juilgnionl, with 
leave to plead). 6 Cow. ( N. Y.) 582. 

On SHORE, (equivalent to “ on land ”), 1 Bos. 
<&P. 187, 189. 

On the road, (in a deed). 0 Gray (Mim) 
37, 38, 

On the rtockr, a baric, (in an inHunine.e 
policy), n N. Y. 532. 

On thial, (in a statute). 121 Mums. 31, 32. 

On -water, EMPLOYED, (in & aintract). S 
Jones (ir. 0.) L. 1. 


ONOB A MORTGAGB ALWAYS 
A MORTGAGE*— This phraKO means 
that an indontare which is intended in the 
first instance to operate as a deed of mort- 
gage only, and not as a purchuHa deetl, 
cannot by any clause or agreement therein 
be made to operate as a purchase or other- 
wise than as a mortgage upon any epeot 
fied event.— Brown* 
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Once a week, (in a statute). 4 Pet. (U. S.) 
S6L 

Once a week dtjbing- three successive 
WEEKS, (in a statute). 2 Miles (Pa.) 150, 151. 

ONCE IN JEOPARDY.— Autre- 
Eois Acquit; Autrefois Convict; Jeop- 
ardy. 

Once tn six months, (in a statute). 1 Tanev 
(U. S.) 148. 

ONOIJNNB. — Accused. — Du Cange. 

One day after date, (in a promissory 
note). 2 Pa. St. 495. 

One foot high, less than, (in an agree- 
ment). 2 Zab. (N. J.) 165. 

One-half, (as used in deed, construed as 
^‘undivided half”). 2 Minn. 214. 

ONE HUNDRED THOUSAND 
POUNDS OLAUSE. — A precaution- 
ary stipulation inserted in a deed making a good 
tenant to the prccc-ipe in a common recovery. 
See 1 Pres. Conv. 110. 

One of the printers, (in a statute). 16 
Serg. & 11. (Pa.) 359. 

One op whom sitat^l be on duty at all 
TIMES, (in a policy of insurance). 1 Cine. (0.) 
410. 

One pair of boots, (in indictment for steal- 
ing). 3 Harr. (Del.) 559. 

One part of his farm to the other 
ALONG THE ROAD, (ill tumpike act). 4 Yeates 
(Pa.) 416. 

ONE-THIRD NEW FOR OLD.- 

See New for Old. 

One thousand, (defined). 3 Barn. «& Ad. 

1 28 . 

One thousand dollars, (bequest of). 9 
Vt. 41. 

ONERANDO PRO RATA POR- 
TIONIS.— /b'ce De Onerando, &c. 

ONBRARI NON DEBET.— He ought 
not it) be burdcticd. ^ A form of commencement 
of a plwiding, mibstituted in sonio few ciihcs for 
aetlorum non, B\ii eee 1 Saund. 290, n. (b). 

ONER AT10#-*-A lading; a cargo. 

ONERATUR NISI.— 0. Nl 

ONERIS PBRENDI. — Of bearing a 
burdcju, A civil law servitude, compelling tlio 
Widl <ir pillar of ono house to sustain the weight 
of tlio noigb l)urmg house, 

ONEROUS.— A contract, lease, share 
or other right, is said to be **onerous" 
when the obligations attaching to it 
counterbalance or exceed the advantage 
to be derived from it, either absolutely or 
with reference to the particular possessor. 


As to disclaimer of onerous property by 
a trustee in bankruptcy, see Disclaimer, 
§3. 

ONEROUS CAUSE.— In the Scotch law, 
a good and legal consideration. 

ONEROUS CONTRACT.— In the civil 
law, a contract entered into for a consideration 
given or promised, however small. (La. Civ. 
Code, Art. 1767.) — Bouvier. 

ONEROUS DEED. — In the Scotch law, 
a deed given for a valuable consideration. 

ONEROUS GrIPT. — A gift made subject 
to certain charges imposed by the donor on the 
donee. 

Onerous title, (what is). 13 Cal. 471. 

Only, (in a reservation in a lease). 22 Pick. 
(Mass.) 618, 520. 

Only for his life, (in a will). Burr. 52; 
Fortes. 149. 

Only, for life, (in a will). 2 Str. 731. 

ONOMASTIC. — A term applied to the 
signature of an instrument, the body of which is 
in a difierent handwriting from that of the signa- 
•ture. Best Ev. 257, § 210. 

ONUS. — (1) A burden, or load; a weight, 
(2) The lading or cargo of a ship. (3) A 
charge ; an incumbrance. 

ONUS EPISCOPALB. — Ancient cna- 
tomaxy payments from the clergy to tlieir dio- 
cesan bishop, of synodals, pentecostals, <&c. 

ONUS IMPORTANDI.— The charge of 
importing merchandise, mentioned in 12 Car. II. 
c. 28. 

ONUS PROBANDL— /See Burden of 
Proof. 

Onus frobandi, (defined), 1 Houst. (Del.) 44. 

OPE OONSILIO.— By aid and counsel 
A civil law term applied to accessories, similar 
in import to the ^‘aiding and abetting” of the 
common law. Often written d comUw* 
(Inst. 4, 1, 11, 12 .) — BunrilL 

OPEN*- 

^1. Apparent; manifest; not concealed. 
Also, in session, as a court is open; and 
to begin, as to open a cause. Also, to re- 
tract or vacate conditionally, as to open 
a judgment. 

I 2. At trial of action.— The trial or 
hearing of an action at Nini Prim, in Eng- 
land, is commenced by the junior counstd 
for the plaintijOf ** opening the ploaclinga^^' 
i stating shortly the substance of them 
to the jury, after which the senior counsel 
for the plaintiff addresses the jury on the 
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whole case. [Chit. Gen. Pr. 383.) In the 
Chancery Division, the trial or hearing of 
an action commences with the speech of 
the plaintiff's senior counsel, which is 
called the “opening.” This latter course 
is the one generally pursued in American 
practice, where frequently the plaintiff 
lijis only one counsel, who is generally his 
attorney also. See Reply. 

I 3. Opening- bidding-s. — Formerly where 
an estate had been sold under the order of the 
English Court of Chancery, the court was in the 
habit of “opening the biddings,” i , e . of allow- 
ing a person to oiler a larger price than the 
estate -vvaa originally sold for, and of directing a 
resale accordingly. But this pi*actice has been 
abolished, except in the case of fraud or im- 
proper inaiiagement of the sale. Stat. 30 and 31 
Viet. c. 48 ; Wms. Real Prop, 170 ; Dan. Ch. Pr. 
1183. 

OPEN ACOOUNT.--/30^ Accotot, 

Open acoottnt, (defined). 1 Ala. 62 : 6 Id, 
438; 1 Ga. 275; 14 id. 379. 

(is used in contradistinction to ^'stated 

account”). 47 Tex. 13. 

(in act of March 5th, 1852, § 2). 13 

La. Ann. ICO. 

Open accounts, (in a statute). 21 La. Ann. 
40B ; 4 lien. & M. ( Va.) 266. 

Open and extend stbeets, (in a statute), 
n 0. E, Or. (N. J.) 248. 

Open and i^ebp in repaib, (in an authority 
to road commissioners). 20 How. (U. S.) 186 : 

1 Serg. & R. (Pa.) 487. 

Open and notoiuous insol yency, (what is). 
S Blackf. (Ind.) 304. 

OPEN COURT.— A court which is in 
session for the transaction of all judicial 
business, and to which all orderly and 
welhbehaved persona have free access as 
spectators. 

Open cottut, (defined). 46 Iowa 601, 503. 

Open couut, at the tbial in, (in a statute). 

2 Barn. ^ a TxSO, 582. 

Open entby, (dolmed), 100 Mohs. 108. 

OPEN PIElIiDS, or MEADOWS.— In 
English law, ficldH which are undiviiUitl, but 
belong to separate owners; tljo part of each 
owner is marked off l)y houmlancH until the 
croj> has been oarrie<l, when the nusturo is 
siuircd pronuHcuously by the joint herd of all the 
owners. iClt, Com. 31. See Dole, § 1; Lot, 
?2. 

Open oao^s lewdnjkss, (in an indictment). 

1 Mans. 8, 

OPEN DAW*— The making or waging of 
kw. Mag. Char. c. 21* 

Open lew^dness, (what constitutes). 18 Vt. 
674. 


OPEN POLICY. — One in which the 
value of the ship or goods insured is not 
fixed by the policy, but left to be ascer- 
tained in case of loss. 

OPEN THEFT.— A theft that is mani- 
fest. Leg. Hen. 1 c. 13. 

Opened and dedicated to the pttblio 
USE, (in a statute). 102 Mass. 489. 

Opened and worked, (in a statute). 70 N. 
Y. 430. 

OPENING- A OOMMISSrON— Enter- 
ing upon the duties under a ooininission, or com- 
mencing to act under it. Tlius, the judges of 
assize and Pz-bf..? derive thoir authority to 
act under o.nd by virttic of conimisbions directed 
to them for that purpose; and, when they com- 
mence acting undfer the powers so cornrniltod to 
them, they are said to open the commissions, and 
the day on which they so commence their pnj- 
ceedinga is thence termed the “ coniinission diiy 
of the assizes.” — Jh'owii, 

OPENING A JUDGMENT. -This 
takes pliiOG where a judgment is m far 
annulled, by act of the court, tlntl it can- 
not be enforced, although itslill rotjvins its 
binding operation as a lion u]>i>n tho read 
estate of the defendant. It is donn wliou 
some one having an interest mukt's adl- 
davit to facts which, if true, would render 
the enforcement of tho judginoiit incqiu- 
ta,ble. 

OPENING A RULE.— Th(j act. ofrostor 
ing or recalling a rule, whitdi has been made 
absolute, to its conditional state, jis a rule vkit 
so as to nMuhnit of cause being hitown against 
the rule. Thus, when a rnlo to show cjuise has 
been made ahsolute undor a. inistakcMi imj)rcM- 
sion that no coimsid had bisai inHU'ut‘tc<l to 
show caiiHo against it, it is usual for tht; party ut 
whose instance the rnh* wa.s <fhtaim*d tf> consent 
to have the rule opeiutil, by wliich nil the pro- 
ceedings HiibsequeuL to the day vdcii canse 
ought to have been shown ugnu»Ht it ar<‘ In ellcct 
nulliliod, and the ntlu is tlien argued hi the 
ordinary way. — Bruwa* 

OPENING A TRIAL.-.SVC Opwn, ? 2. 

OPENING BIDDINGS.-AVf? Oi*m, 8 3. 

OPENING PLEADINGS. Oinm, 

S 2. 

Otrnit and puBLicLy, fin a doeittmtiem iu 
action of slander). 2 Uro, 861. 

OPENTIDE.— The tirao after am k carried 
out of tho liohB, 

OPEBABII.— Rtich tenants, under feudal* 
tenures, m held some little jponbus of kud by 
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the duty of performing bodily labor and servile 
works for their lord. — WltarUm* 

Operate oijt the lands, (in a contract). 20 
Pick. (Mass.) 150. 

Operating expenses, (in a statute). 124 
Mass. 154, 527. 

OPBRATIO.— One day's work performed 
by a tenant for his lord. 

Operative, (in a statute). 2 Cush, (Mass.) 
371, 373. 

OPERATIVE PART,— In a convey- 
ance, lease, mortgage, or other formal 
instrument, the operative part is that 
which carries out the main object of the 
instrument. Thus, in a conveyance or 
lease, the operative part consists of the 
operative words of conveyance or demise 
and the parcels. Sometimes everything 
which follows the recitals (^. 'W.) is called 
the “ operative part,’' for the term has no 
fixed meaning. [See 1 Davids. Con v. 44.) 
In a mortgage, the operative part consists 
of (1) llie covenant for payment of the 
mortgage debt; (2) the conveyance of the 
mortgaged property ; and (3) the proviso 
for reconveyance. 2 Id, 508 et aeq, 

OPERATIVE WORDS, — In the 
original sense of the phrase, operative 
words are words which have an operation 
or ellect in the creation or transfer of an 
estate. Thus, in a gift of land to A. and 
B. and the heirs of the body of A., the 
word “heirs” is an operative word, be- 
cause it creates an estate of inheritance in 
A.; and the words '*of the body” are 
operative words, because they limit an 
estate tail. (Co. Litt. 2Ga, See Heir, § 9.) 
More often, however, such ’words are called 
** words of limitation ” (g. v.), and the term 
“ operative words ” is applied to those 
words which pnss an estate. Thus, the 
words enfeoff,” ** grant,” “bargain and 
sell,” demise,” “alien,” “release,” and 
“confirm,” are used in conveyances of 
freehold land as operative words, i, e, for 
the purpose of effecting an alienation of 
the liind from the grantor to the grantee. 
1 Day. Free. Conv. 72 et aeq* See the vari- 
ous titles. 

OPBTIDB. — The ancient time of marriage, 
from Epiphany to Ash- Wednesday. 

Opinio ast dupleac; scilicet, opinio 
vuiisrarto^ orte inter grraves et discre*- 


tos, et qusB VTiltum veritatis habet; 
et opinio tantum orta inter leves et 
VTilgares homines, absque specie veri- 
tatis (4 Co. 107) : Opinion is of two kinds, 
namely, common opinion, which springs up 
among grave and discreet men, and which has 
the appearance of truth; and opinion which 
springs up only among light and foolish men, 
without the semblance of truth. 

Opinion, (in an award). 1 By. & M. 17. 

(in report of commissioners), 14 Serg. 

&E. (Pa.) 67. 

(in finding of facts by court). 1 Day 

(Conn.) 238. 

OPINION EVIDENCE , — See Evi- 
dence, g 7. 

Opinion, ttnqualified, (defined). 16 Cal. 
128. 

OPORTBT. — It behooves, or is necessary. 
The initial word of the following among other 
maxims — 

Oportet quod certa res deduoatur 
in judicium (Jenk. Cent. 84) : A thing cer- 
tain must be brought to judgnant. 

Oportet quod certa sit res quss ven- 
ditur (Bract. 61b): It is necessary that there 
should be a certain thing which is sold. 

Oportet quod certaa personae, terras, 
et oerti status, comprehendantur in 
deolaratione usuum (9 Co. 9) ; It is right 
that given persons, lands and estates, should be 
comprehended in a declaration of uses. 

OPPOSER. — An officer formerly belonging 
to the green-wax in the Exchequer. 

Opposing interest, (what is). 14 Bankr. 
Reg. 449. 

(in the bankrupt act). 7 Biss. (U. S.) 

280. 

Opposita juxta se posita magis 
elucescunt (Bacon) : Things opposite are 
more conspicuous when placed together. 

OPPOSITE.— An old word for opponent. 

Opposite, (in a deed). 68 Me. 357. 

Opposite party, (in a statute). 10 Heisk, 
(Teim.) 447. / 

OPPRESSION.— The misdemeanor com- 
mitted by a public officer, who, under color of 
his office, wrongfully inflicts upon any person 
any bodily harm, imprisonment, or other injury. 
1 Russ, Cr. M. 297 ; Steph. Or. Dig. 71. See 
Extortion- 

OPPBOBRIITM.— In the civil law, igno- 
miny; infamy; shame. 

Optima eet legrls interprei^ oonsue- 
tudo (Loffi 237 ; D. 1, 3, 37) ; Custom is the 
best interpreter of the law. 
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Optima est lex quse minimum re- 
linquit arbitrio pudicis ; optimus judex 
qui minimum sibi (Bac. Aphor. 46) : That 
syatem of law is best whicli coniides as little as 
possible to the discretion of a judge; that judge 
the best who relies as little as possible on his 
own opinion. 

Optima statuti interpretatrix est 
(omnibus particulis ejusdem inspect- 
is) ipsum statutum (8 Co. 117) : Tlie best 
interpreter of a statute is [all the separate parts 
being considered] the statute itself. 

OPTIMAOY.— Nobility ; a class of men 
of the highest social rank. 

Optimus interpres rerum usus (2 
Inst. 282) : Custom is the best interpreter of 
things. 

Optimus interpretandi modus est 
sic leges interpretari ut leges legibus 
concordant (8 Co. 169): The best mode of 
interpretation is so to interpret laws that they 
may accord with each other. 

Optimus legum interpres consue- 
tudo (4 Inst. 75); Custom is the best inter- 
preter of the laws. 

Tims, a Uniterm and invariable interpretation 
of any particular statute, extending over cen- 
turies, is not to be destroyed or impugned upon 
any grounds of argument whatsoever, notwilh- 
slamling the interpretation docs not commend 
if self jis tlie right one. Morgan v. Crawshay, L. 
B. 5 II. L. 304. 

OPTION.— 

2 1. To purchase. — A lonse of larulK or 
houses may contain a })rovisiou that the 
lessee shall have the option of pureliasing 
the property within a certain jxu-iod, upon 
giving the lessor notice of his intention to 
exercise it. Such a notice coimtitutos a 
contract of purchase, the specific perforin- 
anco of which may bo conipollotl Waty. 
Comp. Eq. 101, 

J 2. The exercise of an option relates 
bnck to the dnte of the lease or other in- 
stniinont by wliich it was given, so m to 
operate a constiuctivo conversion of tho 
properly from that date. If, therefore, the 
lessor (being a freeholder) should die in- 
testate hoforo tho option is exorcised, tho 
reversion will puss to his heir; but when 
the option is exercised, the rovorsion will 
become personal property, and pass away 
iroin the heir to the next of kin of tlie 
doceuBed. Wats. Comp. Eq. 101. SeeEhW- 

TXOK. 

? 3. Of archbishop. — In ecclesiastical law. 
an archbishop, when a bishop was conseemlea 
by hinif had a ctistcumw prerugative lo name % 


clerk or chaplain of his own, to he provided for 
hy such sulhagiiu bisliop. In lieu of this right, 
it was usual for the bishop to make over by deed 
to the archbishop the next presentation of such 
dignity or benefice within tlie bisho}fs sec and 
disiiosal, as the archhishop should choose. 
Hence, this was called his ‘Siption/' (2 vSleyih. 
Com. 669; Pliillim. Ecc. L. 93, 1140.) This 
privilege was incidentally abolished hy 8lat. 
3 and 4 Viet. c. 113, g 42, which forbids a spirit- 
ual person to assign any ymtronage or presenta- 
tion belonging to him by virtue of his oflice. Ib, 

OPTIONAL WRIT. — Aprimpe, so called 
because it was in the alternative, commanding 
the defendant to do the thing required, or show 
the reason wherefore he had not done it. 

OPTIONIS LBOATUM.— Leqa- 

TUM OpTIONIS. 

OPTULIT.— /Sbe Obtulit 

OPUS. — Work ; labor ; the product of work 
or labor. 

OPUS LOCATUM.— (1) Tho prodtict of 
work let for use to another; (2) the liiring out 
of work or labor to bo done upon a thing. 

OPUS MANIPIOIUM.— Manual labor. 

OR. — Gold, called i^ol by some hcrtilds wlum 
it occurs in tlm arms of priiu'cs, and or 
curhmtie when borne by peers. Engravers ri‘p- 
rcsent it by an indefinite nunibor of snnill pi>iuts. 

OR. — Aa to vvh<m tlna disjunctive parti- 
cle is conHtrncd to inotin “and,’* tlie 
case's referrt'd to bolow ; uUo^ thoHt^ rolbrrcd 
to under And, 

Oil, (when construed “and”). Clilp. (U. H.) 
147; 39 III. 301; 2 Harr, k <1. 42; I 

M. (Md.) 465; 10 Mass. 183, ISH; 14 
Pick. (Mass.) 449, 453; 15 Id, 23, 27: 20 J<L 
37K, 3B4; 5 N. IL 244; 3 Or. (N. .1.) 3:50; 3 
Ilalst. (N. d.) 43; 2 IhuT, (N. J.) 2HI ; S<nuh. 
(N. J.) 419,420; 4 Zab. (N. d.) 6S6; 1 Bradf. 
(N. y.) 314; H Barb. (N. Y.l hS9; 24 N, Y. 
463; 1 Murph, fN.O.) 380; 3 R5j8; 61 N.O. 
493,563; 74 /d.402; 2 Hinn.fPa.) 5:12; 82 I hi. 
Ht. 306, 32(i; 2 Uawle (Pa.) 28; 13 Serg. A H. 
(Po.) 207 ; 6\VaUs (Pu.) 206; 1 Yeates (Pa.) 
41 ; 3 Id. 117; \ Hnil. (H. (J.) 437; 1 <’all (Vu.) 
1H4; 24 Win. ;t()4, 407 ; 1 Dak.T.llOH; 2 U'licd, 
Am. C. L. 820; 2 Atk. (M:?; !{ 74. I!M, 4U.S; I 
Ikrn. & All. 2;!2; 2 Ikw. H, I*. N. H. :W; I <!ou, 
A L. 020; 2 Cd.'c ('ll. 213, 217; 1 (’ro, K32; 2 
Drii. A W. 471; !) Kimt 300, 403; 12 Id. 2SS; 
10 Id. 07; 3 Jur. 2K(i; 0 Id. 20!); I« Id. 23, 
70«; 1) Mod. 444; Pull. 0.15, 047; 0 Kim. 4!r, 

8 Id. 830; 9 Id. 001; 10 Id. 83, 308; 2 Hlr! 
1175«.; 1 Timnt. 174, 182; 3 T, 11.470; 7 Id, 
firtii. 8 v«. 453: « Id. 841, 000; 7 Id. 128; I 
V-a. Hi. 409 i Willes 811 ; 1 WHh. 140: 8 Cmn. 
Dig. 444. 

(KyO W7 

(f 1.} 4. 


(not construed “and”). 12 B. Mon. 
: 14 W. Va. 801 ; 8 Am. L. Eog. 663. 
(cot eqidTOleat to “fcat"). 1 Whart, 
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Or, (in an agreement). 2 Ld. Kaym. 1366; 5 
Com. Dig. 338. 

(in a bond). 20 Tex. 438 ; Comb. 37 ; 

Cro. Jac. 322, 594; 2 Mod. 304; 2 Dyer 108. 

(in criminal complaint). 12 R I. 

285. 

(in an indictment). 2 Gray (Mass.) 

601, 602 ; 4 Park. (3S\ Y.) Cr. 26 ; 1 Bail. (S. C.) 
144 ; 6 Wheel Am. C. L. 12 ; Burr. 400. 

fin pleading). Chit. PI. 206, 207. 

(in a policy of insurance). 3 Mass. 

476. 

(in a power of attorney). 5 Pet. 

(U. S.) 132. 

(in a promissory note), 1 Bail. (S. C.) 

13. 

(in specification for patent). L. R. 1 

H. L. 315. 

(in a statute). 2 Paine (U. S.) 162; 

76 111.265; 41 Iowa 563; 9 Bush (Ky.) 337; 
105 Mass. 185; 20 Pick. (Mass.) 477; 1 Halst. 
(N. J.) 418 ; 6 RL 215 ; 40 N. Y. 97 ; 74 N. C. 
402; 9 Phil. (Pa ) 337; 1 Serg. <& R. (Pa.) 250; 
6 T. R 771 ; 11 Moo. P. C. 337. 

(in a will). 2 Mjus. (U. S.) 208; 3 

Bradf. (N. Y.) 45, 52; G Johns. (R Y.) 54; 1 
Johns. (N. Y.) Gh. 220; 5 Paige (R Y.) 512, 
573 ; 1 Wend. (N. Y.) 396 ; 5 Binn. fPa ) 2G2; 
1 Yeatcs (Pa.) 319; 2 Rl 3S0; 4 Wheel. Am. 
C. L. 31)5 ; 1 Cox Ch. 341 ; Cro. Eliz. 525 ; 6 
East 48(5; 2 Sim. 225. 

Or anv OTinoR, (in a power of attorney). 5 
Cush, (Mass.) 5r>3, 

Ok any other banking game, (in a statute). 
9 Tex, 521, 

Ok as agent, (in a policy of insurance). 12 
Mass. SO, 84. 

Ok ex.se witeke, (in shipping articles). 2 
OmII. (U.Ki ^!77. 

Ok tiis okdmk only, (indorsed on a promis- 
sory note). 4 Call (Va.) 411. 

Ok oJtnRR, (in l)ills and cliockH). 3 Abb. 
(E. Y.) Ai)p. Dec. 269 ; 5 Abb. (R Y.) Pr. N. a 
1 1 ; 36 How, {N. Y.) Pr. 190; 3 Keyes (R Y.) 
365. 

Ok other cattle, (in a statute). 1 Bl. Com. 

88 . 

Ok othek comi>any, (in a statute), 8 Mass. 
332. 

Or oTiJKTi j)EViC3E, (in an act forbidding 
gaining). 3 CU-anch (IT. S.) C- (J. 535. 

Ok other oeekjek, (in a statute). 8 Mctc, 
(hlat-^s.) 247. 

Ok. othhk pkrhon, (in a statute). 2 Cranch 
(ll 8.) 399. 

Ou OTITKH HiMiLAU OEPJCERS, (hi a Statute). 
9 Cush. (Miss.) 181, 191. 

Ok other hiuuituouh LKiUOit, (in an indict- 
ment). 7 (h'att. (Ya.) 592. 

Ok other thing, (in a statute). 126 Mass. 
47. 

Ok other woman, (in a bond), 3 Wheel. 
Am. 0. L. 207 7i. 

Or othkkwibe, (in a sentence of a foreign 
ctmx't of udnuralty). 8 Mass. 643. 

(in a statute). 2 Wheat. (XJ. S.) 119; 

9 Mete. (Mjiss.) 253, 268; 4 Bipg. 46, 60; 1, 
Buss. 164; 2 Eng. L. & 286. 

DBA. — A Baxon coin, valued at sixteen 
pence, and sometimes at twenty pence^-^-HuTwe^d. 


ORACTJLIJM. — decision by a Roman 
emperor. 

ORAL — Delivered by word of mouth 
spoken, not written. 

ORAL PLEADma.— Pleading by word 
of mouth in presence of the judges. This was 
the original mode of pleading ; it was, however, 
except in criminal cases, superseded by TvritLeu 
pleadings in the reign of Edward III. — W/iarion, 

ORARDO PRO REGS ET REGNO 
— An ancient writ which issued, while there was 
no standing collect for a sitting parliament, to 
pray for the peace and good government of the 
realm. 

ORATIO OBLIQUA. — See Obliqua 
Okatio. 

ORATOR - ORATRIX • — Latin: orare, 
to pray. 

The names for a male and female plain- 
tijS* in a Chancery suit. 

ORBATION. — Privation of parents or chil- 
dren; poverty. 

OROINTJS LIBERTDS. — In the Roman 
law, a freedman who obtained his liberty by the 
direct operation of the will or testament of his 
deceased nuister, was so called, being the freed- 
man of the deceased (oreims), not of the hceres , — 
^rown. 

Ordain, (defined). 4 Conn. 184, 139. 

OitDAiN AND ESTABLISH, (in Constitution of 
United Btntes). South. (N. J.) 38; Story Const 
L. 118, 161, 163. 

Ordained minister, (who is). 4 Conn. 134, 
139. 

Orchard, (in road act). 23 Wend, (N, Y.) 
360. 

ORDEAL. — An ancient manner of trial in 
criminal cases, practiced amongst the Saxons, 
who afiecled to believe that God would actively 
interpose to establish an earthly right. There 
were four sorts: (1) Campfight, dudlum, or 
combat; (2) fire ordeal; (3) hut water ordeal; 
(4) cold water ordeal; which titles sefi Yerste- 
gan’s Restitution of Decayed Tntelligenc’e 64; 
2 Turner Ang, Sax. 632; 2 Hallam Mid. Ages 
4CG. — WhaHm. 

ORDEPPE, or ORDELPB.—A liberty 
whereby a man claims the ore found in his own 
land; also, the ore lying under land , — OowelL 

ORipELS.— The right of administering 
oaths and adjudging trials by ordeal witliin a 
precinct or liberty. — Ooweli. 

ORDER, - 

I 1. Bill of exohangre, Tn its 
simplest sense, m order is a mandate or 
direction. Thus, bills of exchange, checks, 
(fee., are said to be drawn to order when the 
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pa^^ee is entitled to transfer the right to 
claim payment to any person whom he 
may direct. Sf^'e Bearer; Bill of Ex- 
change, ? 2; Delivery; Negotiable; 
Order, 

g 2. JtidiciaL— More commonly, how- 
ever, order signifies a direction or com- 
mand by a court of judicature. As a 
general rule, ‘'order” is opposed to "judg- 
ment;” and, thei'efore, denotes (1) orders 
made in summary proceedings on petition 
or summons (see Summary) ; and (2) orders 
made in actions on interlocutory applica- 
tions, whether before or after final judg- 
ment. (See Interlocutory.) Such are 
the ordinary orders for discovery and pro- 
duction of documents, orders for time, 
<feo., made in the course of almost every 
action. 

g 3. Order to show cause.— In the 
practice of courts of record, an order to 
show cause is an order obtained by one 
party on an ex parte application, and calls 
on the other party to show cause within a 
certain time why ai certain order should 
not he made; and then the order is either 
discharged or made absolute. The order 
to show cause is not granted unless the 
applicant has siprimd fade ease, and is, in 
general, a mere substitute for a notice of 
motion. In some cases an order is made 
ex parte absolute in the first instance. 
Arch. 1257. As to orders of course, see 
Of Course. 

§ 4. Orders in council— Buies of 
Court.— Orders are also issued by subordinate 
legislative authorities. Such are tho Xfinglisli 
Orders in Council, or orders issued by the Privy 
Coiuioil in the name of the queen, either iu 
exercise of the royal prerogative or in pursuaincje 
of an act of parliament. (I*L Cox Inst. 27.) Tlie 
Kulos of CotirL under the Judicature Act lU’e 
grouped together in the form of orders, each 
order dealing with a particular subject-matter. 
See BuijE. 

Order, (defined). 8 Cal. 52, 67 ; 4 How. (N. 
y.) Pr. 335; N. Y. Code of Pro. ? 400, 

fwliat is). 5 Daer (N. Y.) CR4. 

(distinguished from "Jmlgment”). 1 

Cal. 27, 23; 10 i few. (N. Y.) Pr. 97. 

(distinguished from '‘reemisition”). 

19 Johns. (N. Y.) 7. 

(a decision of the court upon a do- 

murror 5s not). 3 Code (N. Y.) Itep. 37. 


Order, (not a bill of exchange). 1 Hill (N. 
Y.) 583. 

(to pay out of a particular fund is an 

assignment of the fund). 6 Paige (N. Y.) 632. ■ 

(in a receipt). 14 Conn. 445. 

(in a statute). 1 Baldw. (U. S.) 370; 

1 Cal. 136; 48 N. IT. 45; 4 Al>b. (N. Y.) Pr. 
90; 5 How. (N. Y.) Pr. 247 ; 13 Id. 193 ; 15 Id. 
57, 60; 76 N. Y. 294, 300; 2 Barn. & C. 45, 53. 

! (in a will). lWils.178. 

OBDBB AND DISPOSITION. —The 
“order and disposition clause” of the English 
Bankruptcy Acts* is that on which the dnetrine 
of reputed ownership rests. It is so called from 
its containing the provision that all goods and 
chattels being at the coinmencemcnt of the 
bankruptcy in the possession, order or disposi- 
tion {L e. in the possession or ap])fLrent control) 
of the bankrupt, being a trader, by the consent 
and permission, of the true owner, _ of which 
goods and chattels the bankrupt is reputed 
owner, or of which he has taken upon himself 
the sale or disposition as owner, shall pass to the 
trustee as if they belonged to the bankrupt. See 
Bankruptcy; Possession; Eeputed Owner- 
ship. 

Order, in good, (in a bill of lading). 7 
Mass. 800; 1 Bail. (S. 0.) 174. 

Order, keep in, (in an agreement). S 
Tyrw. 907. 

OBDBR NISI.— A conditional ordor* 
which is to be confirmed unlm something 
therein directed be done by a time speci- 
fied. 

OEDBR OF DISCHAEGB. — See 
Bankruptcy, p. Ill, n.; DxRCUARaE, ? 4; 
Insolvency, 2, 3. 

OBDBR OP PILIATION.-^’^ Af- 

FILIATION. 

ORDER OP BBPBRBNOB . — Sm 
Reference. 

OBDBR OP RBVIVOR.-An on\(% 
ns of course, for tho contiimant'o of an 
abated suit. It superseded the hill of re- 
vivor*. See Abatemcent; Of Coukbw. 

Om>Eu OB ASSIGNS, (iu bill of lading). L. B. 
61>.C.253. . , 

(when not necessary in a bond). 2 

JIalst. (N. J.) 91 

Order ou deorke, (in TTniUul Htaios judi- 
ciary act). 7 Craueh (U. B.) 154. 

Order oh rule, (iu the Oo<le is In no 
synouymoijs with "judgment”). 3 Code (N. Y.) 
Hop. 241. 


*Ihinkr. Act, 1869, | 16, g 6; In re Blan- 1878, | 20, abolished the doctrine <hat goada 
shard, B Ch. D. 601 ; 21 Jac. 1. c. 19, s. II ; 6 comprised in a registered bill of sale remain Ixt 
Geo. IV, c. 16, 1 72 ; Bankr. Act, 1849, i 125 ; the order and disposition of the grantor, 
tee l^bs. Baukr. 4X2 n. The Bills of Bale Acl^ 
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Ordeeed, (in a statute). 39 Iowa 224. 

(in a will, when means “authorized”). 

14 Vr. (K. J.) 8, 

Oedeeed, it is, (in record of court), 1 Barn. 
&C. 711; 3DowL<&Ry. 173. 

Oedeeed, judgment is, (in record of court). 
Penn. (N. J.) 204. 

Oeders, ALii PREVIOUS, (in the Code, Art. 
Y., g 22). 41 Md. 419. 

ORDERS OP THE OLERGY-. — A^ee 
Holy Orders. 

ORDERS OP THE DAY. — Any 
member of a legislative - body, such as 
the House of Commons or of representa- 
tives, who wishes to propose any question, 
or to move the house,” as it is termed, 
must, in order to give the house due 
notice of his intention, state the form or 
nature of his motion on a previous day, 
and have it entered in a book entitled 
the order book; and the motions so en- 
tered, the house arranges, shall be consid- 
ered on particular daj^s, and such motions 
or matters, when the day arrives for their 
being considered, are then termed the 
“ orders of the day.” May Pari. Pr. 

ORDINANCE.— According to Coke, 
“ the did’cronce between an act of parlia- 
ment and an ordinance in parliament, is, 
for that the ordinance wanteth the three- 
fold consent [of lords, commons and 
crown], and is ordained by one or two of 
them.” (4 Inst, 25; Co. Litt. 159b.) Ac- 
cording to other writers, an ordinance was 
in the nature of a declaration by the crown 
in answer to a petition by the commons, 
on a question as to the law applicable to a 
given case, while a statute was an enact- 
ment of now law. Reeves Hist. Eng. Law 
ch. xvi.; Bac. Abr. Statute (A). 

Obdxnanoe, (defined), 4 Crim. L. Mag. 81. 

ORDINANCE OP THE POREST.— 

A statute uia<le touching matters and causes of 
tlie forest. 33 and 34 Edw. I. 

Chdinance, peovidtng ey, (in charter of 
ciiy of St. Louis). 50 Mo. 104. 

ORDINANDI LEX—The law of pro* 
coiiur© as distinguished from the substantial 
part of the law, 

OrdinariuB Ita dicitur quia habet 
ordinarlam juriadiotionera, in jtire 
proprio* et non propter deputationem 
(Co. Litt, 95) ; The oniinarv is so cialled b^ i 
cause he has an ordinary jurisdiction in his own | 
right, and not a deputed one. ^ ] 


ORDINARY.— 

? 1. In Eng'lish law. — The bishop of a 
diocese when exercising the ecclesiastical juris- 
diction annexed to his office, he being judex 
ordinarfiis within his diocese. Hale 0. L. 35; 
Co. Litt. 96 a, 344 a. See Bishop, g 1. 

? 2. In American law. — A judicial 
officer, in several of the States, clothed by 
statute wnth powers in regard to wills, pro- 
bate, administration, guardianship, <fcc. 

Ordinary, (defined). 3 Burns Ecc. L. 22. 

(equivalent to “common” or “usual”). 

37 Conn. 123, 12G. 

Ordinary and concise language, (in a 
statute). 33 Barb. (N. Y.) 627, 629. 

Ordinary business, (defined). 8 Bosw. (N. 
Y.) 290; 19 (N. Y.) 207. 

Ordinary calling, (in a statute). 14 Wend. 
(N. Y,) 250; 3 Barn. <& C. 232; 5 Id. 406; 7 
id. 596 ; 4 Bing. 84, 89 ; 5 Dowl. & Ey. 82 : 8 
Id. 204. 

ORDINARY CARE.— See Bailment, 
§1 1,2; Care; Negligence. 

Ordinary care, (defined). 25 Ind. 185 ; 52 
N. H. 528 ; 6 Lner (N. Y.) 633, 645 ; 35 N. Y. 
9, 27 ; 11 Ired. (N. C.) L. 640 ; 3 Brewst. (Pa.) 9. 

(what constitutes). 26 Ind. 334; 6 

Cush. (Mass.) 292; 10 Gray (Mass.) 274. 

(what is want of). 25 Md. 621. 

(equivalent to “reasonable care”). 

23 Conn. 437, 443 ; 74 111. 232; 3 Allen (Mass.) 
38. 

ORDINARY CONVEYANCES,— 
Those deeds of transfer which are entered 
into bet’ween two or more persons, without 
an assurance in a superior court of justice. 
See Deed. 

Ordinary course of trade, (taldng a note 
in), 9 Wend. (N. Y.) 170. 

Ordinary diligence and care, (by car- 
riers). 42 111. 132. 

Ordinary domestic business of family 
CONCERNS, (in turnpike act). 12 Vt 212, 

Ordinary fences, (in a statute), 37 Conn. 
123, 126. 

ORDINARY OP ASSIZE AND 
SESSIONS. — A deputy of the bishop of tine 
diocese, anciently appointed to give rnal< factoi's 
their neck-verses, and jtidge whether they read 
or not; also, to perform divine servit'os for them, 
and assist in preparing them for death. lF/i>a?ion. 

ORDINARY OP NEWGATE.-The 
clergyman who is attendant upon condemned 
malefactors in that prison to prepare them for 
death ; he records the behavior of such peraons. 
Formerly, it was the eustom of the ordinary^ to 
publish a small pamphlet upon the execution 
of any remarkable criminal — TFAanow. 

Ordinary language, (in Code Pro. 5 149# 
eubd. 2). Barb. (N. Y.) 627, 629. 
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Ordinary negdect, (defined). 1 Edw. (N. 
Y.) 513, 543; 24 N. Y. 181. 

Ordinary negligence, (wliat is). 10 Kan. 
288. 

(distinguished from “slight negli- 
gence” and “gross negligence”). 4 Keyes 
(N. Y.) 108. 

Ordinary process op law, (in a statute). 
50 Mo. 625. 

Ordinary skill, (in an art). 20 Pa. St. ISO. 

ORDIHATION is the ceremony by which 
a bishop confers on a person the privileges and 
powers necebSiiry for the execution of sacerdotal 
functions in the church. (Philliin. Ecc. L. 110 ) 
He thereby becomes a clerk in holy orders, and 
capable of being presented and admitted to a 
benefice. See Admission, g 1; Benefice; 
Rector; Vicar. 

Ordination, '(defined), 4 Conn. 134, 139 ; 
16 Mass. 512. 

ORDIHATIONB CONTRA SEB- 
VISNTES. — A writ that lay against a servant 
for leaving his master, contrary to the ordinance 
of Stilt. 23 and 24 Edw. III. — Meg, Ong. 189. 

Ordine plaeitandi servato, servatur 
et jus (Co. Liu 303a) : The order of plead- 
ing being preserved, right is preserved. 

ORDINES. — A general chapter or other 
solemn convention of the religious of a particu- 
lar order. 

ORDINES MAJORBS BT MI- 
NO R B S . — TJie holy ordcra of prie.^t, deacon, 
and sub-deaeon, any of which qualified for pre- 
Bcntatiou and admission to an ecclesiastical 
dignity or cure, weie called ordhm majore,^; 
and the inferior orders of chanters, psidniists, 
ostiary, readei-, exorcist, and acolyte, were called 
orcUnca miriorcs ,■ persons ordained to the ordmes 
minores had their prima tonsuraj difibrent fi'Oiu 
the tomum dcricalis. — Cowed, 

ORDINIS BBNEFIOITJM.— /See Bene- 

PICIUM Ordinis. 

ORDINUM EUG-ITIVI.— Those of the 
religious who deserted their houses, and, throw- 
ing oir the habits, renounced their particular 
onior in contempt of their oath and other obli- 
gations. — Far, Antiq, 388. 

ORDNANCE DEBENTtTRBS.-Bills 
which were issuod l>y the English board of 
ordnance on the treasurer of that office fur the 
payment of stores, do. — Wharton, 

ORDNANCE OPFIOE, or BOARD 
OF ORDNANCE. — An office which was 
kept within the Tower of London, and which 
superinlended and disposed of all the arms, in- 
struments, and utensils of war, both by soa an<l 
land, in all the magazines, ijarrisons, and foils 
of Great Britain. It is divided into two dis- 
tinct brandies, tlie civil and the military. ( 4 and 
6 Will IV. c. 24.) But by 18 aud 19 Viet. c. 
117, the powers, duties, dSic., of the board, wore 


transferred to the secretary of state for war. — 
Wharton, 

ORDO. “(1) That rule which monks were 
obliged to observe. (2) Order; regular succes- 
sion. (3) An order of a court. 

ORDO ALBUS. — The while friars or 
Augustines; the Cistercians also wore white. 

ORDO ATTACHIAMENTORUM. - 
The order of attachments. 

ORDO JUDICIORUM.— The order of 
judgments; the rule by which the due course 
of hearing each cause was prescribed. 4 Reeves 
Hist. Eng. Law 17. 

ORDO NIGER. — The black friars. The 
Cliiniacs likewise wore black. 

ORE TBNXJS.— Orally. See Demurrer, 
§ 2 ct uq . ; Oral. 

ORFGILD. — A delivery or restitution of 
cattle. But Lambarde says it is a reHtitntif)n 
made by the hundred or county for any wrong 
done hy one who was in pledge, or rat her a j)eniilty 
for taking away cattle. Lamb. Arch. 125. 

Organize, (defined). 38 Conn. 50, 00. 

ORGILD. — Without rccomfionso; as where 
no salisiaetion was to bo made for the (U'ath of a 
nmn killed, so that he was judged lawfully slain. 
— Spd, Ohm, 

ORIGE.— /S'ce Orwige. 

ORIGINAL and DERIVATIVE! 
ESTATES. — An original is tho (irst of 
several osUitos, bearing to oac.b other tb.c 
relation of a parfcieular (Estate and a 
reversion. An original estate is (U)ntniHte<l 
with a derivativo estate; and a dcudvativo 
<^8tate is a particular int(ir(‘st luirvod ont 
of another estate of larger extent. lh‘ust 
Est. 125. 

Original bill, (what is not). 8 l\)t, (U*S.) 3, 

ORIGINAL BILL IN EQtJXTY.-/S«« 
Bill op Complaint, g 4. 

ORIGINAL OHAETBE.-Oneby whh'h 
the imt grant of laud is niiidc. On the oilier 
hand, a charter by progress is one renewing the 
grant in favor of the heir or singular* suueesttor 
of the first or succeeding vtissals.' ^Mdl Diet 

Orkunal coNTRAOTOii, (in meciianics* lien 
law). 53 Mo. 324. 

ORIGINAL OONVHTANOE.--S04 
Conveyance, 1 4. 

Original oonteyancei, (defined)* I BL 

Com. 309. 
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Original discovery' (in patent law). 3 
Wheat. (tJ. S.) 514. 

ORIGINAL ENTRY.— The first entry 
made by a merchant, tradesman, or other 
person, in his account books, charging 
another with merchandise, materials, work 
or labor, or cash, on a contract made 
between them. — Bouvier, 

Original entry, (what is). 13 Mass. 427 ; 
4 Biiwle (Pa.) 408; 4 Serg. & B. (Pa.) 3, 5; 9 
Id. 2S5; 16 Id. 133; 2 Watts (Pa.) 347 ; 3 Id. 
325. 

(what is not). 1 Halst. (N. J.) 96; 1 

Bawle (Pa ) 435 ; 4 Id. 291, 404 ; 5 Serg. & B. 
(Pa.) 408 ; 13 Id. 126 ; 2 Watts (Pa.) 451; 5 Id. 
286. 

Original estate, (defined). Pres. Est. 125. 

ORIGINAL EVIDENCE.-- See Evi- 
dence, g 8. 

ORIGINAL JURISDICTION.— /See 
Jurisdiction, § 3. 

Original jurisdiction, (distinguished from 
^‘appellate”). 2 Minn. 86, 88. 

(in United States constitution). 5 

Serg. & B. (Pa.) 545. 

(in a shitute). 6 Binn. (Pa.) 5, 11. 

Original owNEit, (defined). G1 l*a. St. 202. 

Original proceeding, (what is not). 7 Pet. 
(U. S.) 285. 

ORIGINAL PROOBSS.-That pro- 
cess which is for the defendant's appear- 
ance. Finch Law b. 4, ch. 26. S&e Process ; 
Summons; Writ. 

Original suit, (what is not). 12 Pet. (U. 
S.) 164. 

Orkunal suits, (in a statute). 5 Paige CH. 
y.) 304. 

ORIGINAL TITLE.— Title. 

ORIGINAL WRIT.— /Stje Writ. 

Original writ, (a writ of replevin is). 3 
Mass. 200. 

ORIGINALIA.— Transcripts sent to the 
remem bram‘er’H ofiice in the^ Ksdieiiuer out of 
the Ohancery, distinguished iroin rcrordKj which 
euntain the judgments and pleadings in actiuiw 
tried belbro Ibe barons, — Hviar/oa, 

Orkgnai.ly discovered, (in patent act). 
Foss. J^it. 59, 281. 

OKiurNALLV HEARD, (in a statute). 8 
Muss, 91. 

Origine propria peminem posse vol- 
untate sua eximi manlfestuia est (Cod. 
30, 38, 4) ; It is evident that no one in able of 
his own pleasure, to do away with hb proper 
origin. 


Ornament, (in a statute). 43 N. Y. 53.1. 

Ornamental timber, (what is). 5 Paigo 
(N. Y.) 522; 6 Ves. 110 ^ 16 Id. 375. 

ORNEST. — The trial by battle whicli does 
not seem to have been usual in England b\.J>ro 
the time of the Conf|ueror, though without doubt 
originating in the kingdoms of the no..‘th, where 
it was practiced under the name of holmgang^ 
from the custom of fighting duels on a small 
island or holm. — Anc. Imt. Eng. 

ORPHAN. — A fatherless child or 
minor, or one deprived of both father and 
mother. 

Orphan, (in a will). 33 Pa. St. 9. 

ORPHANAGE PART. — That portion 
of an intestate’s effects which his children \vei*e 
entitled to by the custom of London. This cus- 
tom appears to have been a remnant of •^vhat was 
once a general law all over England, namely, 
that a fatlier should not by his will bequeath the 
entirety of his personal estate away from his 
family, but should leave them a third part at 
least, called the ''children’s part,” corresponding 
to the "bairns’ part” or legitim oi Scotch law, 
and also (although not in aniount) to the Jegitima 
(pinrta of Boraan law. (2 Just. 18.) This cus- 
tom of London was abolished by the Stat. 19 and 
20 Viet. c. 94. — Brown. 

ORPHANOTROPHI.— In the civil law, 
managers of houses for orphans. 

Orphan^r burtnesr, (in constitution of Missis- 
sippi, of 1817 and 1832). 64 Miss. 289. 

OupHANR, (in a will). 40 Wis. 276, 290; 2 
Sira. <fe S. 93. 

ORPHANS’ COURT. — The name 
used in some of the States— Delaware and 
Now Jersey, for instance— as the title of 
a coui‘t having jurisdiction over the pro- 
bate of wills, and the administration and 
settlement of decedents’ estates. See Court 
OP Probate, 1 1. 

Orphans’ court, (jurisdiction of). Ccx3 
(N.J.) 155; Sax. (N. J.) 259. 

ORTELLI. — The claws of a dog’s foot.— 
Kilek. 

OBTOLAGIUM. — A. gai'den plot or horti- 
lagc. 

ORWIGE— BINE WIT A.— Without 
war or feud, such security being provided by the 
laws, for homicides tinder certain oircumstance , 
ogiiiiist the f^hihj or deadly fend, on the part c.f 
the family of the slain.— A twj. Imt Eng. 

OBOTTLtTM PA GIB.— A former custom 
of the Church of England, so called because in 
the celebration of the mass, after the priest had 
spoken these words, Paas Bomini vobiummi the 
people kissed each other ; afterwards, wheil this 
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custom was abrogated, another was introduced, 
■which was that whilst the priest spoke the afore- 
mentioned words, a deacon offered the people an 
•mage to kiss, which was commonly called pacem. 
Matt. Paris, a.d. 1100. 

OSTENSIBLE PARTNER. — One 
whose nanne is made known, and appears 
to the world as a partner, and is really 
such. See Nominal Partner. 

Ostensible partner, (who is). 2 Steph. 
Com. 101-104. 

OSTENSIO.— A tax anciently paid by 
merchants, for leave to show or expose their 
goods for sale in markets. — Du Cange; Anc.In&t 
Eng. 

OSWALD’S LAW.— The law by which 
was effected the ejection of married t>riests, ami 
the introduction of monks into churches, hyj 
Oswald, Bishop of Worcester, about A. n. 964. — 
Wharton, 

OSWALD’S LAW HIINDRIilD.— An 
ancient hundred in Worcestei’shire, so called 
from Bishop Oswald, "who obtained it from King 
Edgar, to be given to St. Mary’s Clnirdi in 
Worcester. It was exempt from the sheriff’s 
jurisdiction, and comprehends 300 hides of : 
laud. — Com, Brit, ' 

Other, (in a statute). 1 Brock. fU. S.) 17f5, 
187 ; 15 Wend. (N. Y.) 463 ; L. R. 8 Kx. 160. | 

Other actions, (in a Htatute). 20 Pick. 
(Mass.) 201, 203; 23 Hun (N. Y.) 85. 

Other acts, (in a will), 3 Browst. (Pa.) 325. 

Other body corporate, (in a statute). 5 
Mass. 101. 

Other casualty, (in a lease). 24 Wend. 
(N. Y.) 254. 

Other consideration, (in a deed), 7 
Jolms. (N. Y.) 341. 

Other crime, (in extradition act). 112 
Mass. 409; 17 Am. Kcp. 114. 

Other efpects, (in a statute). 9 Wend. 
(N. Y.) 190. 

(in a will). 2 Ch. D. 122; 15 Yes. 

326; 8 Com. Dig. 473. 

Other estate, (in a statute), 4 Cush. 
(Muss.) 448. 

Other fees, (in a statute). 32 Me. 180, 

Other lands, (in a statute). ISax. (N. J.) 
229. 

Other t^eqal disabilities, (under statute 
of limitations). 74 Ind, 518. 

Other memoranda, (in a statute). 59 Me. 
361. 

Other metals, alTj, (in a statute). 2 Barn. 

Ad. 592. 

Other necessaries, (in a covenant), 2 

Cro. 486 ; 3 Mod. 09. 

Other neckhhary town charges, (in a 
statute). 52 Me. 596. 

Other offense, (in act of congress). Serg, 
Const. 333, 

Other offenses, (in a statute). 3 Wheat. 
(U.B.) 627. 

Other officer, (in a statute). 2 Gr. (N. J.) 
191; n East 25. 


Other offices, (in a statute). 5 Barn. & C. 
640, 644; 8 Dowl. & Ky. 393, 398. 

Other person, (in a statute). 38 Iowa 321, 
324. 

Other personal property, (in a mortgage), 
23 How. (U. S.) 117. 

Other place, (in a statute). 3 Wheat. 
(U. S.) 390. 

Other proof, (in a statute). 2 Binn. (Pa.) 
426. 

Other proper person, (in a statute). 2 
Gr. (ISr. J.) 499. 

Other property, (in a statute). 6 Cush. 
(Mass ) 141, 142. 

Other structures connected tii erewith, 
(in mechanics’ lieu law). 07 fST. Y. 149. 

Other surviving, (in a will). L. K. 10 Eq. 
252. 

Other things, (in a deed of assignment), 
2 Watts (Pa.) 64. 

(in a will). 2 Harr. <& M. (Md.) 273. 

Other trees, (in a lease). 5 Barn. <& 0. 
842. 

Others, (in an indictment). 11 Mass. 93. 

(in a statute).^ ^ 

OTITER.S, AND, (jis plaintiffs in a writ of error). 
S Pet. (U. S.) 520. 

Otherwise, (in a covenant). 1 Bro, Oh. 152. 

(in a deed). 1 1 Pick. (Mass.) 193. 

(in a marriage* sctllomeut). 8 Woiid. 

(N. Y.) 27(5. 

— ^ — (in an order of court). 1 Chit. 205, 

200 . 

(in a statute). 23 N, Y. 366 ; 4 Co. 1 , 2. 

(in a will). 2 Atk. 5*12 ; IJurr. 52. 

Otherwise, AND. NOT, (m‘ a will). 1 Wils. 

161. 

Otherwise, not, (in a covenant). 1 Gall. 
(U. S.) 39. 

Otherwise, or elseavhere, and ^ not, 

I (acceptance of a bill payable at a particular 
place). 5 Q,. B. 86. 

OlTIERWrSE FART WITH THE PUEMIHRS, (iH 

a covenant). 4 Dowl. ^ liy, 226, 

Our frofortxon, (in a release), 9 Mass. 
220, 236. 

OUBLOP.— ‘The liorwite or fine paid to 
the lord by the inferior tenant, when his 
daughter was debauched.— 

OURRELVER, AND EACH OF US, WE HIND, (in 
ahond), 2 Day (Conn.) 442. 

OuRRELvi'B, OUR HEIRS, WE BIND, (in a bond). 
4 Watts (Pa.) 50. 

OuRSKLVw, WE BIND, (in a bond). 2 Wheel, 
Am. 0. L, 380. 

OUST— OUBTHB.— To oust a person 
from land is to take the posseHsioH IVotu 
liim so as to doprivo him of tho fmthohl. 
(Co. Litt, 181 a.) An oustor imvy bo cither 
rightful or wrongful. (Litt, 8 401.) A 
wrongful ouster is a dissoisin (g. v.) I(L 
i 279; Co. Litt. 153b. 

Blackston© divides ouster into abate- 
ment, intrusion, disseisin, disconUrumnee 
and deforoemonti and also apa;^lies tl];e 
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term to chattels real, (3 Bl. Com. 167 ;) 
but this use of the word does not seem to 
be wi\rranted by the old writers. See De- 
forcement. 

Ouster, (defined). 30 Conn. 492, 497; 1 
Chit. Gen. Pr 374. 

(what constitutes). 11 Pet. (U- S.) 41 ; 

1 Mass. 323; 3 Irl. 523; 4 Id. 418. 

(what is not). 7 Mass. 381. 

OUSTER LH MER.— Beyond the sea; a 
cause of excuse, if a person, being summoned, 
did not appear in court. — Cowell, 

OUSTBRLEMAIN.— 

1 1. A writ directing the seisin or possession 
of land to be delivered out of the hands of the 
crown into those of a person entitled to it. 
(Tcrmea da la Ley^ s. v.) It was the mode by 
which an heir in ward of land held of the crown 
ut de honore obtained possession of it on attaining 
majority. Co. Litt. 77 a. See Livery ; Ward- 
ship. 

? 2. Oixsterleraain also meant a judgment on a 
mojistmns de droit, deciding that the crown had 
no title to a thing which it had seized. Rtaunf. 
P. C. & Pr. 77b. See Amoveas Manus; In 
Capite. 

Out, (an insurance upon goods). 10 IVIass. 
29, HO. 

Out and out, (in a deed of trust). 86 Pa. 
St. 204. 

OUT OP COURT.— A plaintiff m an 
action at ctnuiiion'law must have declared within 
one year after the service of a writ of summons, 
otherwise he was out of coin*t, unless the co\U't 
liad, by sx)ecial order, enlarged the time for 
declaring. 

Out of court, (in a rule of court). 2 Or. 
(N. J.) 315. 

Out of iris estate, (in a will). 2 Ilalst. 
(K. J.) 41, 45, 

Out of the etmits of the United States, 
(in a statute). 2 Dali. (U. S,) 217 ; 9 Sorg, B, 
(Pa.) 289; 1 Yeates (Pa.) 329. 

OUT OP THE REALM.— aScc Absence; 
Beyond Seas. 

Out of the State, (synonymous with ^*he- 
yoml wesw''). 3 Wheat. (U. S.) 641 ; 1 Harr. & 
J, (Md.) 350; 2 McCord (S, 0.) 331, 

— — (in a statute), 109 Mass. 41, 43; 3 
Johns. (N, Y.) 2GI, 267. 

Out of their .toint funds, (in a promissory 
note), 4 Borg, c'fc B. (Pa.) 856. 


junior counsel, who sit without the bar; and the 
latter are thence lre<|nently termed barrihters of 
the outer bar,^^ or ‘‘utter bar,” in contradistinc- 
tion to the former class. See Bar, 2, 3. 

Outer door, (what is). 1 Esp. 99. 

OUTER HOUSE. — The name given to 
the great hall of the Parliament House in Edin- 
burg, in which the lords ordinaiy of the Court 
of Session sit as single judges to hear causes. 
The terra is used colloquially as expressive of 
the business done there in contradistinction to 
the Inner House, the name given to the cliam- 
bers in which the Pirst and Second Divisions of 
the Court of Session liold their sittings . — JBell 
Dkt, 

OUTPANG-THEP.— A liberty or privi- 
lege in the ancient common law, whereby a lord 
was enabled to call any man dwelling in his 
manor, and taken for felony in another place out 
of his fee, to ju<igraent in his own court . — Du 
Cange. 

OUTFIT.— 

8 1. Of -wlialinar vessel,— A word of 
originally limited meaning, as applied to 
different trades and in its application to 
vessels ; but it has ac‘qinred an enlarged 
meaning in the liands of merchants en- 
gaged in whaling voyages, adapted to their 
growing trade. As thus used, “ outfits’' is 
a word not clearly defined and strictly 
limited in its import, but is subject to be 
explained by proof of usage in the whaling 
business, and of wdiat are generally re- 
; garded as outfits by persons in that busi- 
> news. 

I I 2. Of foreig*n minister.— An allow- 
I ance made by the government of the 
United States to a minister plenipotentiary 
or chargi des affaires, on going from the 
i United States to any foreign country. — 

I Bomicr. 

Outfits, (dofinod), 9 Mete. (Mass.) 354, 364. 

(in p()li(‘y of insuranco), 1 Story (U. 

S.) 603; 8 East 373. 

(qumre whether included in the word 

cargo” in a policy of insumice). 11 Pick, 
(Mass.) 227. 

OuTOOiNO, (in contract of sale). 4 Ex. D. 
309. 

Outgoings, (in a covenant). L. B. 9 Ex. 
209. 


OUT OP TIME*— See Overdue, ?2. 

Out of whom, (In an act of incorporation). 
4 Hem & M. (Va.) 315. 


OUTER BAR.— In English law, barristers 
are divided into two claases, vis., queen's counsel, 
who are admitted within the bar of the courts, 
in seats specially reserved for thenaedves ; and 


OUTHEST, or OUTHOM.— A calling 
men out to the army by sound of horn.— J«co6, 

OUT-HOUSE,— A building belonging 
to and adjoining a dwelling house. 

OuT-HOUBE, (defined). 4 Conn. 446, 448; 10 
M. lUf 14$; 2 Boot (Conn.) 616. 
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OuT-HOUSE, (what is). 1 Moo. 39S ; 2 Id. 
308 ; 2 McClord (S. C.) 438; 15 Tex. 260; 1 Car. 
<& K 303 ; Knss. <& R. C. C. 295. 

(what is not). 10 Conn. 144 ’ 8 Barn. 

<& C. 461 ; 5 Car. & P. 555; 6 Id. 402; 2 Cox 
C. C. 186; 1 Moo. 336. 

(is included in the word house”). 2 

East P. C. 1020. 

(in a statute). 1 Chit, Gen. Pr. 173, 

174. 

(setting fire to, what is not). 2 East 

P. C. 1820; 1 Leach C. C. 49. 

Out-house whkre people kesobt, (in a 
statute). 19 Tex. 102. 

OUTLtAND. — The Saxon Thanes divided 
their hereditary lands into inland, such as lay 
nearest their dwelling, which tJiey kept to their 
own use; and outhiud, which lay beyond the 
demesnes, and was granted out to tenants, at the 
will of the lord, like copyhold estates. This 
outland tliey sulxlivided into two parts; one 
part tiiey disposed amongst th^ise wlio attended 
their persons, called ‘‘Theodans,” or “lesser 
Thanes:” the other part they allotted to their 
liushandmen, or churls. — Jacob. 

OUTLAW. — Anglo-Saxon, nflnfjn, uiluh, = 
out of the law. (Co. Litt 122 b; Soiinud, Ges. dcr 
Aiij?!. Gloss. See Utlawry,) “In the reign of king 
yrsured, find until a good while alter tlie Conquost, no 
man ciuilcl have been outlawed but for folouio, the 
punish tncnt wheicof was death . . . But in the be- 
ginning of the raigne of king Edward the third, it 
was msi lived by the judges, for avoyding of inlm- 
manitv and of elfnslon of Christian lilood, that it 
^houUi not be lawfull for any man, but the shcrife 
oiieiy (having Ian full warrant Ihorefore) to put to 
death auv man outlawed, though it wore for felonie, 
Co Litt. 128 b. 

A person who is put out of the protection of 
the law by judgment of outlawry (q. v.) See 
Waived. 

Outlaw, (in a mortgage). 24 Mich. 18, 

(in a sliilute). 40 Ala. 118, 137. 

Outlawed, (delhicd). 37 Me. 389. 

OUTLAWRY.— 

? 1. In England, where an indictment has 
been found agauisl a persop and summary pro- 
cess J^ROcKrts) proves ino/Icclual to compel 
liim to appear, process of' outlawry may lie 
issued, though in ])ra(jtico this is rarely or never 
done. The preliminary process of issuing suc- 
cessively writs of tmircfachOH ad diHfrlrupw^ 

ainl aipian ad renp. (see those titles), is first ^mo 
through; and if the defendant still eludes jus- 
tice, a writ of exigeM is awarded, by whicli the 
sheriin.s rcquire<i to proclaim thodefon<lant and 
call him on five c*(mnty court days, (this means 
tlie Hhoriffs County Court; County (Joitbt, 
i H,) one after another, upon pain of outlawry, 
A writ of proclamation is also issued and e.to- 
cuted. If tlie defendant still fails to appear, 
judgment of outlawry is pronounced by one of 
the coroners for the county. Judgment may 
also bo signed in the crown ofli(*o, and a mpim 
uUaqatam (q, v.) isaacd. Arch. Cr. PL 80. 

2 2. The efihet of outlawry seems to he that 
the outlaw becomes liable to imprisonment, Ibr- 
feits his property to the crown, ( Jii.s goods imme- 
diately and his chattels real and tne profits of 


his land upon office found; see Office,) is in- 
capacitated from maintaining civil proceedings, 
and becomes .subject to otlier disabilities. 3 JF>I. 
Com. 284; First Eep. Com. Law Comm. (1851) 
5 ; Dan. Ch Pr. 52. See Attainder. 

? 3. Civil proceeding's.— Formerly lliei'e 
were also two kinds of outlawry in civil proceed- 
ings, one, called “outlawry on mesne process,” 
whicli was used to compel a defendant to appear 
in an action, tlie other, called “outlawry after 
judgment,” which was a means of execution to 
enforce a judgment. (Id.; Chit. Gen. Pr. 1309; 
Com. Dig. Utlnpanj ; Co. Litt. 259 b; Cro. Jac. 
577.) The former was abolished by tlic Com- 
mon Law Procedure Act, 1852, ^ 24; the latter 
by the Civil Procedure Acts Repeal Act, 1879. 

OUTPARTBRS.— Stealera of cattle.— 
Cowell. 

OUTPUTBRS. — finch as set watches for 
the robbing any manor-house . — ChwclL 

Outrage and indignity, (defined). 44 
Iowa 314, 320. 

OUTRIDERS. — Ba il \ fls-erran t, cm ployed 
by sherifis or their deputies, in England, to ride 
to the extrerniticH of their count ies or hundreds, 
to .summon men to the county or hundred court, 
— Whartoru 

Ou'rsTANDiNG CROP, (in a statute). 53- Ala. 
474. 

OUTSTANDING* LEGAL ES- 
TATE. — Where land is vested in a trustee 
or mortgagee, tluj a'sifiu qne trmt^ or mort- 
gagor, can only deal witli the Ixundiuial or 
equitable intorosfc, the legal astale in tbo 
land being, as it is said, otitstanding in the 
irnstoo, or niortgugee. If the trnst or 
mortgng(i is satisfii^d without the legal 
estate being ro-V(}Stetl in the arslal qw* irusi^ 
or mortgager, and he eontraets to sell thei 
land, the purchaser may retptire hint to 
got in the legal estate, i. e, to obtain a 
rficonveyaneo of it from the frnstee, or 
mortgngoo. Dart Vend. A P. 281, 501. 

OUTSTANDING TEEMS,-.^i^a 

Term. 

OUTSUOKBN MULTUEBB.-Qtinn- 
titie.s of com paid by peumms yohnitiudJy grind- 
ing corn at imy mill to winch tliev arc not 
tliirUul or hound by tenure. Stm Inswjken 
Multures. 

Outward mark or f*rrow of business, (in 
a covenant). 10 Ch. D* 747. 

Outwards, or inwards, (in a statute). 11 
East 084; 12 id. 442. 

OUVBRTURB DBS SUOOBB- 


SIGNS.— In the French law, denotes the 
right of Huoceeslon whlcii miim k> one upon th« 
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dealb, wliether natural or civil, of another. 
Siu'li succefcsor must not be either as vet uncon- 
ceivetl, or a child non viable, or one civilly dead; 
and he must also be clear of certain moral delin- 
quencies, for -whicli see Code Civil 727. Bas- 
tards, in case their parent leaves legitimate 
offspring, have one-tliird of tlie goods which, as 
a legitimate child, they would have received; 
and if tlie parent leaves no legitimate offspring 
but ascendants or collaterals (being brothers or 
sisters j, then one-half; and if the parent leaves 
neither legitimate offspring nor ascendants nor 
col laterals (being brothers or sisters), then three- 
fonrths ; and in (*ase of a total failure of inherit- 
ahle relations, then the whole. The widow 
surviving takes the succession where tlie parent 
leaves no inheritable relations or bastards, and 
failing her, the state. — Brown, 

OVELiTlf. — A kind of equality of service 
in subordinate tenures. — F. N, B, 36. Seie 
Owelty. 

OVER, — In conveyancing, the word 
“over” is used to denote a contingent 
limitation intended to take effect on the 
failure of a prior estate. Thus, in what is 
commonly called the “name and arms 
clause” (<3^^^.) in a will or settlement, there 
is generally a proviso that if the devisee 
fails to comply with the condition the 
estate is to go to some one else. This is a 
limitation or gift over. Wats. Comp. Eq. 
1110 . 

OviCR, (in a statute). 47 Iowa 507 ; 2 Allen 
(Mass.) 107-110. 

" Over due, (when a lu-omissory note is not). 
4 Barn. & C. 325. 

OVER INSURANCE.— Double 
Insurance. 

OVEROYTBD, or OVBRCYHSED. 
— Proved guilty oi* convicted . — Blount 

OVERDRAW-OYBRDRAPT.-To 
overdraw ouo^s account is to obtain more 
money from one’s bank or depositary, by 
bill, chock, or order, than the state of the 
account authorizes. — Abbott An over- 
draft is (1) the act of overdrawing, and 
(2) ilio instrument by whicli such act is 
effected. 

Overdraw, (defined), 4 ^!ab, (N. J.) 478, 
4B4. 

OVERDUE,— 

i 1. Bill of exolaange.— A bill of ex- 
change is overdue when the time fijccd for 
its payment is passed. Such a bill is sub- 
lect to the peculiar rule, that any one 
taking it takes it subject to the equities of 
prior holders* parte Swan, L. E* 0 Eq, 

VOL, 11, S 


344; JSh; parffi Oriental Commercial Bank, 
L. R 5 Oh. 358. See Bill of Exchange, 

§ 6 ; Equity, ? 11. 

? 2. Ship. — An overdue ship is one of 
wdiich news has not been received for such 
a time as to give rise to the presumption 
or probability that she has been lost. See 
Stubley v. Imperial Marine Ins. Co., 1 
Q. B. D. 507. 

OvERFTiOWTNG LANDS, (right of, is a servi- 
tude). 4 IVIcCord (S. C.) 96. 

OVBRHERNISSA.~Contumacy or con- 
tempt of court. Leg. -Ethel, c. 25. 

Overlook and correct, (in letters-patent).’ 

2 Bos. & P. 31. 

OVERPLUS.— Surplus (q. ^.) 

Overplus of my estate, (in a will). 12 
Mod. 596; 4 T. R. 605.’ 

OVERREACHING CLAUSE.— In a. 
resettlement, a clause which saves the powers of 
sale and leasing annexed to tlie estate for life 
created by the original settlement, when it is- 
desired to give the tenant for life the same 
estate and powers under the resettlement. The 
clause is so called because it provides that the 
resettlement shall be overreached by the exorcise 
of the old powers. If the resettlement were- 
executed williout a provision to this effect, the 
estate of the tenant for life and tlie annexed 
powers would be subject to any charges for por- 
tions, &c., created under the original settleinent. 

3 Diiv. Prec. Conv. 489. See Resettlement. 

OVERRULE.— To set aakl© the- 
autbority of a former decision made in an 
independent cause. Where a decision is 
annulled by a further decision by a higher 
court in the same cause or action, the 
higher court is said to “reverse^' the 
lower. 

OVERSAMESSA.— A forfeiture for con- 
tempt or neglect in not piu'suiiig a malefactor. 
3 Inst. U6. 

Overseer of rnuLrc road, (turnpike com- 
pany is not). 3 Ilelsk. (Tenn.) 120. 

oVbrsrer oe Tirw hi cm wavs, (is a township- 
oflicci*). 2 (Jri*. (K. J.) 473. 

OVERSEERS.— 

I 1, Of the poor.— Overseers of the 
poor are persons whoso duty it is to see tO’ 
tho relief and management of the poor. 
See Guardians of the Poor; Rate; 
Vestry. 

§ 2. Of a "Will.-^Formerly it seems to have- 
been common, in England, for a tentator after 
appointing an executor to appoint an overseer 
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had DO power to intermeddle with, the 
adrainifatration, but only to counsel, persuade 
and advise the executor. (Wms. Ex. 233.) 
This is now obsolete. 

Oyerseebs, fmay include “ church wardens"), 
r >Ian. & G. 49d. 

OVERSEERS OP HIGHWAYS. 
^See Commissioners or Highways. 


it either at once or nt some future time, 
and such a debt is said to be “owing” as 
opposed to “payable,” In re Stockton, 
&c., Co., 2 Ch. D. 103. See Due. 

Owe on a btei, of exchange, (in a statute). 
3 Bam. & Aid. 1, 7. 

OWED.— Equal. 


Overseers of the poor, (are public officers). 
77 IN. C. 494. 

OViilRSlii \?V Jbil^ESSEi .— See Oveeher- 

NISSA. 

OVERSMAN. — ^In the Scotch law, an 
! umpire. 

Oversight, (in a will). Yelv. 73. 

OVERT.— Open. 

OVERT ACT.— I 

i 1. Treason,— An open act, or one 
‘Consisting of something stronger than 
mere words, and evidencing a deliberate 
intention in the mind of the person doing 
dt. The phrase is chiefly used in the law 
“Of treason, it being a rule that a trcason- 
. able intention is not punishable unless it 
is evidenced by some overt act. Thus, to 
provide weapons or ammunition for the 
purpose of killing the king, or to assemble 
and consult on the means of doing so, is 
an overt act of treason; but the mere 
. speaking of words is not an overt act. 

4 Bl. Com, 79. 

g 2, Conspiracy.— The term is also 
used in the law of criminal conspiracy to 
signify any act clone by conspirators in 
pursuance of their intention; the unlaw- 
ful agreement of which the conspiracy 
consists ^constitutes an overt act. Arch. 
Pr. 972; E. v. Mulcahy, L. K 3 H. L. S06. 

Overt act, (in a statute). 6 How, (TJ. S.) 
215, 228. 

OVERT WORB, — An open, plain word, 
not to be misunderstood. — Cow&lL 

OVERTURE. — Art opening; a pro- 
posal. 

OVRAGES, or OUVRAaSS.— Daf s 
works. 

OVRBS.— Acte, deeds, or works. 8 Oo. ISL 

OWE— OWUSTG.— To owe a sum of 
uoney is to be under an obligation to pay 


OWELTY. — Norkan-Frknch: otmcle, 

equal ; from Latin, eqvalia. Bntt. 187 b. 

^ 1. Owelty of exchange.— Where an 
exchange of two pieces of land of unequal 
value is made, and a sum of money or 
some other compensation is given by the 
owner of the less valuable land to the 
owner of the other Land, this compensation 
is said to be given for owelty of exchange, 
i, e, to equalize the value. 

? 2. Owelty of partition.— So, where 
a partition ia made of property which 
j cannot be divided into shares of equal 
value (na where two houses descjond to 
coparceners, one being worth ten shillings, 
the other twenty .shillings per annum, 
Litt. § 251,) the partition may be made on 
the terms of the person to whom the 
property of greater value is allotted giving 
something by way of owelty of partition 
to the other, (Oo. Litt. 1^)9 b;) as in the 
case supposed, by the pa.rc<mor to whom 
the house worth twenty shillirjgH 
annum is allotted granting a i^mt-chargn 
of five shillingB per annum to the other, 
(Litt.? 251,) or paying him alurnpHiuu. 
Wats. Comp. Eq. 460 ; 2 White & T. Leail. 
Gas. 432. 


OWLBRS. — Persons who carried wool, 4 ^'ie,, 
to the sea-side, by night, in order that it might 
he shipped olf contrary to law.— 


OWLllTQ'.— The ofiense of transporting 
wool or shotq) out of the kingdom, AholiHliva 
by 6 Geo. IV. c. 107. 


Own, (in a deed). 30 Conn. lOL 
Own account, (in a covetiant). 1 Lav, 272 . 
Own DWELjaNG flack ou hhoi*, (in wtatta© 
Tespecting markets and faixnj). L. K. 7 O, B. 
090. 

Own occvpation, (in a will). 1 Marsh. 01 . 
Own premirer, (in a nlatutO). 55 Mo. (17 , 
Own profbr ir and being tukhkcnto wub- 
SCRIBEO, mpif (in a <ledarati(m). ii Cinnpb. 451 s 

8 Car. & P. 835 ! Mw. <Si M. 1 82. 

Own trsB ano BHNsaKi?, you hub, fin a will), 
5 Made). Ch. 491, ' 


UWN TOK AND BENlinT, FO» JIIB, (in S Will). 

® J*”’- »•} < 

Madd. Ch. 409 ; 1 Bwaxuit. 547. 
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USE. HER, (equivalent to “her sole and 
separate use‘^). 4 Kawle (Pa.) 68. 

Owned and occupied, (in a statute). 36 
Wis. 73. 

Owned by them, (in a deed). 5 Clow. (N". 
Y.) 509, 512. 

Owned or occupied, (in a statute). 37 
Conn. 36 ; 9 Am. Kep. 299. 

OWNER-OWNERSHIP.— 

§ 1. Ownership is the most extensive 
right allowed by law to a person, of deal- 
ing with a thing to the exclusion of all 
other persons, or of all except one or more 
specified persons. It is, therefore, a right 
in rem. (See Right.) Ownership is essen- 
tially indefinite in its nature, but in its 
most absolute form it involves the right to 
possess and use or enjoy the thing, the 
right to its produce and accessions, and 
the right to destroy, encumber, or alien ; 
it; or, as the civilians express it, owner- 
ship gives the jus ntendi, fruendi, et abu- 
tendi; but the exercise of these rights 
may be restricted in various manners, and 
the owner may part with them or limit 
them in favor of other persons. So long, 
however, as the grantees have only definite 
rights of user over the thing, and the origi- 
nal owner retains an indefinite right, he is 
still owner; but if he parts with the in- 
definite right and retains only a definite 
one, (e. g* a right of way, in the case of 
land,) he ceases to be owner. As to own- 
ership generally, sm Aust. Juris.; Mark. 
El. L. ; Hell. Jur. 

g 2. Subjects of ownership.— Owner- 
ship may exist either in corporeal or in- 
corporeal things. Thus, a man may be 
owiu‘r of an annuity, patent, or copyright, 
as well as ot* land or furniture. 

Willi reference to the right of user and 
alienation, ownership is either absolute 
(dominium plenum)^ or not (minus plmum). 

J 3, Absolute.— Ownership is said to 
bo “iibHolute” when it is subject only to 
those restrictions which are imposed by 
law on all owners, and are thereforo im- 
plied in the idea of ownership, These 
restrictions may arise from the duties of 
the owner of the thing towards his neigh- 
bors and the world at hu-ge, which forbid 
liim to make it hurtfitl or dangerous to 
those who happen lawfully to come in 
contact with it. (See Natural Rfokts; 
Nuisance.) Restrictions on alienation ex- 
ist in the case of persons under disability, 


and are also imposed by the rule against 
perpetuities and the Mortmain Acts (q. v.) 
In the English law, absolute ownership 
can only exist in chattels, as all land la 
subject theoretically to the obligations of 
tenure; but practically the fee-simple in 
land gives absolute ownership. (5'ee Es- 
tate, i 2; Feb, ? 2; Tenure.) But in 
America, absolute ownership exists in 
land as well as chattels. See Allodial. 

I 4. Restricted. — Restricted ownership 
occurs where either concurrent or success- 
ive rights of user are vested in other per- 
sons than the owner; thus land may be 
subject to easements or rights of common 
(q. V.), or the right of user possessed by 
the owner for the time being may be re- 
stricted by the fact that he has only a lim- 
ited interest in it, as in the case of a joint 
tenant, tenant for life, or lessee. See 
Waste. 

g 5. Modes of ownership.— Owner- 
ship may be divided among several per- 
sons in various manners, so that each ia 
owner to a limited extent, either sucoe.s 3 - 
ivoly, L e. one after another, or concur- 
rently, L e, at the same time. These 
divisions are called “modes of owner- 
ship.” 

Hence we obtain the following classes 
of owners: 

g 0. Unlimited— Limited.— As to its 
duration, ownership may be (1) absolute 
or unlimited [dominium perpetuum), as in 
the case of an estate in fee-simple, or (2) 
limited (d. temporale)^ z. e. liable to deter- 
mine at a certain time or on the happen- 
ing of a given event, as in the case of a 
leasee or tenant for life. 

? 7. Present— Deferred.— As to the 
time of enjoyment, ownership may be 
present, as in the case of an estate in pos- 
session, or deferred, as in the case of an 
estate in reversion or remainder. See 
Estate, g 0. 

g 3. Sole.— Ownership is called “solo,” 
or “several,” where one person only is en- 
titled to the thing at the same time. Con- 
current ownei^hip, where several persons 
are entitled to the thing at the same time, 
takes the form either (1) of co-ownership, 
or (2) of nominal and beneficial ownership. 

I 9. Co-ownership. — Oo-ownersbip 
I occurs where several persons are entitled 



O'WJSFER. 


(916) 


OYER 


to tufc posaesbiori, user, and beneSfit of one 
tl ing, pvo indiviso, no one being entitled 
to any specific part of it, and the right of 
user of each being subject to a similar 
right in the others ; as in the case of joint 
tenancy, coparcenary, and tenancy in 
common (g. v.) 

1 10. Nominal and beneficial own- 
ership. — Nominal and beneficial own- 
ership occurs where two persons are 
owners in respect of one thing, although 
one of them either cannot derive any 
benefit from it at all, or has only exactly 
defined rights over it, while the other has 
the real benefit of the thing. Each is 
considered owner for certain purposes. 
Thus, a person (A.) may be owner of a 
thing as against all the world, except 
another person (B.), while with regard to 
that person he may have no rights of own- 
ership at all, being bound, by virtue of a 
personal relation between them, to allow 
liim to iiave the use and profits of the 
property, or even to deal with the prop- 
erty as he may direct. As the rules of the 
common law only recognize A.’s rights to 
the property and ignore those of B., A. is 
called the legal owner,’' while B. is 
called the equitable owner,” because his 
rights are only recognized by virtue of the 
doctrines of equity. The legal owner is 
the nominal owner; the equitable, the 
beneficial owner. Equity; Mort- 

gage; Trust.) So, if the owner of land 
grants a lease of it for one thousanil years, 
his ownership becomes practically nomi- 
nal, while the lessee acquires the bene- 
ficial ownership. 

i 11. As to general and special, ordi- 
nary and privileged ownership, Prop- 
erty. See, further, as to ownership, Es- 
tate; Interest; Eight; Titx.e. 

Owner, (defined). 65 Me. 591 ; B8 Mich. 
16S; 1 0. E. Ur. (N. X) 388; 7 Vr. (N. J.) 18J. 

(a tenant for life or years, or from 

year to year, is). 11 E, I. 258. 

(equivalent to “proprietor”). 64 Mo. 

112, 123; Cro. Jac.302. 

(when includes “trustee”). Wilberf. 

Stat. L. 125. 

(as applied to lands). 1 Gilm. (111.) 

236; 2 /d 132. * 

(in insurance policy). 1 Wend. (N. 

Y.) 575. ^ 

(in assessment act). 30 Ohio Rt. 26, 

(in act rolalivo to nuisances). L. R. 

Q. B. 418. 


Owner, (as used in the homestead law). 38 
111. 9. 

(in public health act). L. E. 6 Q. B. 

567. 

(in statute as to assessments). L. E. 3 

Q. B. 714. . ^ 

(in act to prevent trespassing). 3 Scam. 

(111.) 258. 

(in mechanics’ lien law). 17 Minn. 

342; 10 C. E Gr. (N. .T ) 281; 11 Barb (N. Y.) 
9; 1 Diier (N. Y.) 675; 9 N. Y. 435; 2 E. U 
Smith (N. Y.) 681 ; 11 N. Y. Leg. Obs 216 ; 2 
Ohio St. 114; 4 Id 101. 

(in a statute). 22 Wall. rU. S.) 203 : 

23 Id 35; 44 Conn. 291, 298; 3 Ivan 499; 11 
Cush. (Mass.) 433 ; 12 Id 54, 59 ; 2 Gray (Mass.) 
185, 189; 9 Mote. (Mass ) 502; 1 14 ISIass. 4(>0 ; 
57 N. H. 110, 113; 11 C. E Gr (N. J.) 425; 12 
Abb. (N. Y.) Pr. 129 ; 7 Barb. (N. Y.) 408. 500 ; 
2r5 Iff 52 ; 45 Id 407 ; 13 Iliin (N. Y.) 553 ; 4 
N. Y. 66; 26 Pa. St. 238 ; 1 Q. B. D 05. 

Owner and proprietor, (are hot appropri- 
ate words to describe an estate in fcc-siinplo or 
fee-tail in a petition for dower). 2 111. 31 1. 

Owner op a homestead, (who is not). 20 
Ohio St. 473. 

Owner op i^ands, (in a statute). 10 Pot. 
(U. S.) 23; 17 Wend. (N* Y.) 322; 2 Watts 
(Pa.) 440. 

Owner op t.ands and buiddxngr, (in a 
statute). L. E. 10 Q. B. 245. 

Owner op structure, (in molropolUan 
building act). 4 Q. B. D. 75. ^ 

Owners or occupiers, (in a statute). L. E, 
8 Ex. 8. 

Owners or proprietors, (in a statiilo), 0 
Nev. & M. 340. 

Owner’s risk, (defined). 4 Keyes (N. Y.) 
108. 

(in a contract). 3 Q, B. P, 105. 

Owning, (in a statute), 8 Pet. (U. S.) 49. 

OXFILD. — A rcstitulion aneietitly made by 
a hundred or county for any wrf)ng doin^ l»y lUie 
that wiis within the AirJi, 125. 

OXaANa, or OXG-ATB. -Eithum muvs 
of land. Corrupted, in the north, to 
Kelm Domm, Illustr, 

OxGANG, (defined). Shop. Toindn 93. 

OYER.— In old oommoti law prsudu^c, 
a clefendant is said to donuuul or crn.vo 
“oyer” of a deed ploadod by tho plainiitr 
when ho asks that it shall bo road to him, 
the generality of defenclants iti curly titnoH 
being incapable of reading theniKolvtm; 
the record then generally goes on to net 
out the deed in full as having been read to 
the defendant. This copy or sotthig out 
,of the deed is also called the “ oyor.” Lift. 
1 365; Co. Lift. 85b, ISlfo; 8 BL Com. m 
See Profkrt. 

OYER AND TB3RMINBR,--Tn 
English law> tho commission of oyor and 
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terminer is the commission which is issued 
to certain judges of the High Court and 
other persons as their authority to “in- 
quire, hear, and determine” all treasons, 
felonies, and misdemeanors committed 
within the county into which they are sent. 
This commission only authorizes them to 
proceed upon an indictment found at the 
same assizes, for they must first “inquire” 
by means of the grand jury, before they 
can “hear and determine” by the help of 
the petty jury. (See Jury.) Their power 
to try other prisoners is conferred by the 
commission of gaol delivery (q. ^.) (4 
Steph. Com. 313 ; Jud. Act, 1873, ?§ 16, 37.) 
In some of the Unitetl States, the higher 
criminal courts are called “ Courts of Oyer 


and Terminer.” (See Assize, | 2; Central 
Criminal Court ) “Oyer and terminer” 
is old French for “hear and determine.’ 
Britt. 10 a. 

OYER DE RECORD. — A petition made 
in court that the judges, for better proof’s sake, 
will hear or look upon any lecord. — Cowell. 

OYEZ. — Hear ye. The introduction to any 
proclamation or advertisement given by the })ub- 
lic criei-s, as on the opening of court. * It is pro- 
nounced oh ! yes ! In American courts the phrase 
“ Hear ye ” is generally used. 

Oyster, (included in the word “fish”) 58 
Me. 164. 

Oyster laying, (in a lease and release). 4 
Barn. <& C. 485, 497. 

Oyster spat, (defined). 12 Ad. & E. 13, 2L 


P. 

P* O. — An abbreviation of public offi- 
cer; also of post office. Under the 7 Geo. 
IV. c. 46, 2 4, certain banking companies 
sue and are sued by their Public Officer.” 

PAAQ-B. — A toll for passage through 
another’s land. 

PAOARB. — To pay. 

PAOATIO. — Payment . — JMdU Par. a. d. 
1248. 

PACE. — A measure of length containing 
two loot and a half. The geometrical pace is 
live feet long; the common pace is the length 
of a step, tho geometrical is the length of two 
stops, or the whole space piissed over by the 
same foot from one step to another. — WhaiHon. 

PAOEATIJR. — Let him be freed or dis- 
charged, 

Paoi Bunt maadlme contraria vis et 
injuria (Oo. Litt, 161); Violence and injury 
are tho things chieily hostile to peace. 

PACIFICATION* — The restoration 
of peace between two hostile nations ; re- 
establisbment of public tranquility- 

PACK*—To pack a jury is, by contriv- 
ance and improper influence, to secure 
upon the panel juijors predisposed to find 
in favor of a particular party. 

PACK OP WOOL. — A horse load, which 
consists of Hoventecn stone nnd two pounds, or 
-two hundred and forty pounds weight. (Fieta 
L i 2, c, xii.J— 


PACKAGE, SOAVAGB, RAIL- 
AGE, ^ and PORTAGE.— Duties 
charged in the port of London on the goods 
imported and exported by aliens, or by deni- 
zens being the sons of {diens. The act 3 and 4 
Wm. IV. c. 66, authorized the lords of the 
treasury to piirchase these duties from the city 
This was done at an expense of about £1 -1 0,000, 
and the duties were abolished. — McOuU, JJicU 

Package, (defined). 1 Hughes (U, S.) 521): 
44 Ala. 468 ; 2 Daly (N. Y,) 454, 480. 

PACKED PARCELS.— The name for a 
consignment of goods, consisting of one lai'ge 
parcel made up of several small ones (each bear- 
ing a ditferent address), collected from diflemit 
pemms by the immediate consignor (a carrier), 
who unites them into one for his own profit, 
at the expemo of the railway by whicli they 
are sent, since the railway coinp^^uy would have 
been paid more for the carriage of the parcels 
singly than together. See Hodg, Railw. (5 edit.) 
640, n. (g) ; and G. W- By. Co. v, Sutton, L. R. 
4 IL L. 226. 

* Packet, (defined). 1 Pick. (Mass.) 56. 

(in act of congress). 4 Op. Att.-Gen. 

276. 

Packing a jury, (defined). 12 Conn. 263, 
289. 

PACT.-^A contract, bargain, covenant. 
Pacts are of many varioties— being eitiier 
,^1) nuda pacta, i. «. pacts without any c.on- 
eideration to clothe them with tho ivUri- 
butes of a contract; or (2) vestita pacta, i . «, 
pacts clothed with such a conHidoratiou. 
And again, pacts may be (3) pacta adjecia, 
% e, pacts added to a contract, and in that 
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case either (a) adjeoia ex eontinenii, i. e, as 
part and parcel of the contract and coti- 
teviporaneoiisly therewith; or (b) adjecta ex 
intervallo, L e. not contemporaneously with, 
but some interval of time after, the con- 
tract proper; and an action may be sup- 
ported upon pacts made contemporane- 
ously, but only a defense upon pacts made 


demand from the latter the debt due. By this 
agreement the debtor is freed from his obliga- 
tion. This is not unlike the covenant not to sue 
of our common law, as to which, see Leake Cont. 
504. — Wharton, 

PACTUM DB QUOTA LITIS.— -In 
the civil law, an agreement by which a creditor 
promised to pay a portion of a debt difficult to 
recover, to a person who undertook to recover it, 


after an interval of time.— 


PADDBR.— A robber ; a foot highwayman. 


Pacta oonventa quee neque contra 
leges neque dolo malo inita sunt om- 
nimodo observanda sunt (L. % 14, 27, 
J 4) : Agreements which are neither ill^al 
nor founded on fraud must in all respects be 
observed. 

Pacta dant legem contractui (Hob. 

1 ItS) : The stipulations of parties constitute the 
law of the contract. 

Pacta privata juri publico derogate 
non possunt (7 Co, 23): Private compacts 
cannot derogate from public right. 

This ma:sim operates to check that other 
nuiiim, viz., modus ei conventio vincunt leg&n ( 5 . v.) 

Pacta qu 80 contra leges oonstitu- 
tiones que vel contra bonos mores 
fiunt nullam vim babere, indubitati 
juris est (Cod, 2, 3, 6 ) : It is undoubted law 
tliat agreements have no force which are con- 
trary to law or the constitutions, or to good 
morals. 

Pacta qus© turpem causam conti- 
nent non sunt observanda (D. 2, 14, 27, 

2 4 ) : Agreements founded on an immoral con- 
sideration are not to be observed. 

PAOTIOH. — bargain, or covenant. In 
international law, a kind of contract between 
nations. 

PAGTIOHAL. — By way of bargain or 
covenant. 


PADDOCK. — ^A small inclosure for deer or 
other animals. 

PAGtABCHUS. — A petty magistrate of a 
pagus or little district in the country. 

PAG-US. — A county. — Jacob, 

PAin DEBTS AND T^ECACiES, (in a Will). 2 
Atk.341. 

Paid i.n oitrrency that is at i>au, fni a 
promissory note). 37 Ga. 324; 03 N*. C. H'L 

Paid, now so, (in a deed). 1 Dowl. By, 

Paid on payable, (m a will). L* K. 2 E<i. 
414. 

Paid thetieotjt, (in a will). 3 T. K 350. 

Paid, to be, (in a will). 4 Uawlo (Pa,.) 115; 
2 Bro. P. C. 254; 3 Mau. vScl. 518; 13 Ve«. 

113. 

PAIHB FORTE ET DUBE.— /S'ac Peine 
Foete et Duke. 

PAINS AND PENALTIES.— Aftn of 
parliament to attaint parlicuhir p(U*rtonH of 
treason or felony, or to inllirt pains an<l ]uunil- 
ties beyond or contrary to the coninion 1 m, w, to 
serve li Hpe(‘ial pnrpoHc, They are in (art new 
laws, made pro re natd. It is on incident of such 
bills that persons who arc U> he a libeled l*y them 
arc entitled i)y onstuin U> h<i hoar<I at tlu‘ Imu' of 
the house in person or by c<)unst‘l, Put on a hill 
to disfranchlso the borough of SU Albans, this 
claim was disullow'od. — Wharton, 


Paotis privatorum juri publico non 
derogatur: Private contracts cannot dero- 
gate from public right. 

PAOTITIOUS.— Settled by covenant. 

Pacto aliquod lioitum est, quod sine 
paoto non admittitur (Co. Litt. 106): By 
special agreement things are allowed which are 
not otherwise permitted. 

FACTUM. — An agreement; a pact'(g'. v,) 

PACTUM OONSTITUTiE PEOU- 
— In the civil law, an agreement by 
which a person appointed to his creditor a cer- 
tain day, or a certain time, at which ho prom- 
keel to pay; or an agreement by which a person 
promises to pay a creditor, — Whari07U 

PACTUM DB NON PETENDO.— In 
the civil law, an agreement made between a 
ci'cditor and his debtor that the former will not 


Paintings, (in carrier^ act), 3 Kx. 1). 121, 
124. 

PAIRINQ-OPP.— A prncticH' wliicdi m 
said to have originated in thn Hinn of 
Cronfiwoll, whoroby two incnibnrH of thn 
House of Commons of opponltn oplnioim 
agree to absent theniHolvos from voting 
during a given period. It is still in fre- 
quent use in legislative aHsenibltoH both it* 
EngUiiul and America. Thin sywtetn is 
known by the name of **p«irh/’^ aiul mem* 
hors acting under this arningeineut are 
thence said to *^pitir upon any ques- 
tion in which a division of the houso takes 
place during their absanoe* 

PAIS-PATS.‘-Tha oountry. A trkl p«p 
pak signless by the oonatiyi” or, sa it ii 
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more commonly called, "by jury.” An assur- 
ance by matter in pais is an assurance transacted 
between two or more private persons in pais (in 
the country), i, e. upon tlie very spot to be trans- 
ferred. Matter tn pais seems to signify " matter 
of fact,” probably so called because mattei*s of 
feict are mostly triable by the country; e. g. 
estoppels in pais are estoppels by conduct, as dis- 
tinguished from estoppels by deed or by record. 
See Estoppel, g 4 ; In Pais. 

PAIS, CONVBYAlSrOBS IIT.— Ordi- 
nary conveyances between two or more persons 
in the country, i. e. upon the land to be ti’ansferred. 

PALACE COITRiT. — An inferior court 
of the queen at Westminster. Abolished by 12 
and 13 Viet. c. 101. 

PALAGrllTM. — A duty to lords of manors 
for exporting and importing vessels of wine at I 
any of their ports. — Jacob. j 

PALATINE. — Possessing royal privileges. 
See County Palatine. 

PALATINE COUBTS formerly were 
the Court of Common Pleas at Lancaster, the 
Chancery Court of Lancaster, and the Court of 
Pleas at Durham, the second of which alone 
now exists. [See the respective titles.) The 
Courts of the County Palatine of Chester were 
abolished by Stat. 11 Geo. IV., and 1 Will. IV. 
c. 70. (3 hi. Com. 77 et so^., notes (6) and 
(7).) Palatine courts were lormerly exempt 
Iroin the control and process of the courts at 
Westminster. See County Palatine. 

PALPRIDliS. — ^A i)alfrey; a horse to 
travel on. 

PALING-MAN. — A merchant denizen, or 
one born within the English pale. — Cowell. 

PALLIO OOOPBRIBB.— An ancient 
custom, where children were boni^ out of wed- 
lo(!k, and their j)arents afterwai’ds intermarried. 
The ciuldron, together with the father and 
motlier, hIoo< 1 umler a cloth extended while the 
marriage was HoJeninizod. It was in the nature 
of adoption. The children were legitimate by 
the civil, but not by the common law.— 

PALMATA. — In old records, a handful.— 
MonnL 

PALMER’S ACT.— The Stat 19 and 20 
Viet. c. Hi, enabling a person accused of a crime 
committed out of the jurisdiction of the Central 
Criminal Court, to be tried in that court. 

Palmistry or otherwise, (in vagrancy 
act). 2 Ex. D. 2()8. 

PAMPHLBT*-A small book, bound 
in paper covers, usually printed in the 
octavo form, and stitched. 

PANDEOTB.— The books of the civil law 
compiled by JiiBtihian are »o called. The word 
btemlly translated means a universal collection 


or compilation of passages, and denotes the unir 
versedity of the subjects treated of in the Corpus 
Juris CivUis;^ whereas, the word Digest, which 
in England is the more common of the two 
words, means a methodical arrangement, and 
denotes the method or order which is observed in 
the arrangement of the same compilation. See 
Corpus Juris Cfvilis; Digest, I 1. 

PA ND OX AT OR, — In old records, a 
brewer. 

PANDOXATRIX. — A woman that brews 
and sells ale. — Cowell. 

PA N B L . — “ Pannell is an Engli'^h word, and 
signifieth a little part ; for a pane is a part, and a pan- 
nell is a little part, as a pannell of wainscot, a pannell 
of a saddle, and a pannell of parchment wherein the 
jurors’ names be written and annexed to the writ.” 
Co. Litt. 158 b. 

§ 1. Panel generally means the list, made 
up by the sheriff, or other proper officer, 
of the persons who have been summoned 
to serve as jurors for the trial of all actions 
at a particular sittings (Sm. Ac. 121); but 
I the term is also applied to the list of special 
jurors returned by the sheriff for the trial 
of a particular action after the process of 
nominating and reducing [q. v.) See Im- 
panel; Jury. 

§ 2. In the Scotch law, the accused person in 
a criminal txdaL — Bell Diet. 

Panel, (challenge to, defined). 40 Cal. 586. 

PANIBR. — An attendant or domestic, who 
j waits at table and gives bread ( pnnis), wine, and 
other necessary things to tliose who are dining. 
The phrase was in familiar use amongst the 
Kuiglits Templars, and from them has been 
handed down to the learned societies of the 
Inner and Middle Temples, their modern repre- 
sentatives, whose buildings once belonged to tiiat 
distinguished order, and who have retained a 
few of their customs and phrases. " From tlie 
time of Chattcer to tlie present day, the lawyers 
have dined togetJier in the ancient hall, as the 
military monks did before them, and the rule of 
their order requiring two and two to eat together, 
and all the fragments to be given in brotherly 
charity to the domestics, is observed to this day, 
and attendants at table in the diumg hall are 
still called ‘ paniers.^ ” — Brown. 

PANNAGE.— A common of pannage is the 
right of feeding swine on mast an<l acorns at 
certain seasons in a commonable wood or forest. 
(Elt. Com. 25; Wms. Com. 168.) It does not 
prevent the owner of the wood fnmt lopping and 
cntting down the trees in the oi‘dinary cotu-se of 
management, Chilton v. Corporation of London, 
7 Ch. D. 

Pannagium eat pastus poroorum, 
in nemorihus et in silvis, ut puta, de 
glandibua, <fcc. (1 Buk. 7); A pannagium is 
a pasture of hogs, in woods and forest^ upon 
aoorns, and so forth. 
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PANNEL.— 5ee Panel. 

PANNBLLATION.— The act of impanel- 
ing a jury. 

P ANNUS. — A garment made with skins. 
Fleta 1. 2, c xiv. 

PAPER — 

J 1. It is the practice, in England, to exhibit 
in each court a “paper” or list of the business 
to be transacted, to enable the parties to know 
when their presence will be required. A solici- 
tor is bound to attend in court (pei-sonally or by 
a clerk) when a case in which he is concerned is 
in the paper, and lie is entitled to charge a fee 
lor so doing. Rules of Court (Costs), August, 
1875, 

§ 2. In the Queen’s Bench Division there are 
numerous vaiieties of papers, the chief of which 
are— -the crown paper, or list of cases on the 
crown side of the court; the new trial paper, or 
list of cases in which rules nisi for new trials 
have been grunted ; the special paper, or list of 
demurrers, special cases, appeals from inferior 
courts, &c. ; and the peremptory paper, or list 
of cases ordered to stand over to a particular day 
in the next sittings. All these papers contain 
Inisiness to be heard by divisional courts, and 
hence the days on which such business is trans- 
acted were fcirinerly called paper days.” The 
days on which the courts will sit at Nmi Prim 
are given in the sittings paper, while the list of 
actions for trial is called the “ cause Ust.” See 
Arch. Pr. 171, 350; Tidd Pr. 505. 

Paper, (made from animal fibre). Wilberf. 
Stai, L. 134, 

PAPER BLOCKADE. — The state of 
a line of coast proclaimed to be under 
blockade in time of war, when the naval 
force on watch is not sufficient to repel a 
real attempt to enter. 

PAPER BOOKS.— (1) Formal col- 
'ections or copies of the pleadings and 
written proceedings in a cause, prepared 
for the use of the judges, upon tho hear 
ing of an argument. (2) In proceedings 
on appeal or error in a criminal caso, 
copies of the proceedings with a note of 
the points intended to be argued, dolivorod 
to the judges by the parties before the 
irgumcnt. Arch. Or. PL 205, 

PAPER-CREDIT. — Credit given on 
the security of any written obligation pur- 
porting to represent property, 

Parer oitubenoy, (in a statute). 2 Nott A 
H. (d 0.) m. 

PAPER-DATTS. — In each of tlie English 
coxmnun law courls certain (lays were appointed 
in each term, called ** Special Paper-days,” 


because the court on those days proposed to hear 
the cases entered in the Special Paper for argu- 
ment. There were also dxed in the Queen’s 
Bench, Crown Paper-days for disposing of busi- 
ness on the crown side of the court. (1 Chit. 
Arch. Pr. (12 edit.) 177.) On these days no 
motions were heard. Since the coming into 
force of the Judicature Acts arrangements simi- 
lar to those above mentioned couiuiue to be 
made. 

Paper medium, (is not monev). 1 McCord 
(S. C.) 115. 

PAPER MONEY. — Bank-notes, bills' 
of exchange, and promissory notes. 

PAPER OFFICE. — An ancient oftice in 
the palace of Whitehall, in England, wliere all 
the public writings, miiltei*s of state arul coiini'il, 
proclamations, letters, intelligences, negotiations 
of the queen’s nuniHtei*s ahroad, an<l genera lly 
all the papers and dispatches that ])ass tin-ough 
the offices of the secretaries of state are doprisited. 
Also, an office or room in the Court of t Jueen’s 
Bench where the records belonging to tliat court 
are deposited; sometimes called “ I'aper-mill.” 
— Wharton. 

PapeRvS on appeal, (in allowance for print- 
ing). 4 Minn. 552. 

PAPISM. — Popery. 

PAPIST. — One who adheres to tho 
communion of the Church of Romo. 
The word seems to he coiiHidorod by tho 
Roman Catholics themselves as a nick- 
name of reproatk, originating in their 
maintaining the supremo occlosiasticuil 
power of tho pope. — Wharto7i. 

PAPIST LIVmO-S.-TIioso in fho fiill 

of Ronian Catholics. TIio right to present to 
them is vcKlod and secunHl to tiie Universities 
of Oxford and Cambridge, aetiording to tno 
several counties in which they are sitiuited, 

PAR. — State of equality; 0 (piM.l value. 
Bank-notets, bills of o.xokangt', Htoedcs, and 
tho like, are at par when tl u*y Htdl for 
their nominal value; ahoim par, or Mow 
par, when they sell for more or leas.— 
Bouvier^ 

Par in parom imperium non habot 
(Jenk. Cent. 174) : Au etpial Inis no power t^ver 
an equal, 

PAR OF EXOHANGB.-»-Tho par 
of the ourrencios of atiy two countries 
means the equivalence of a cerbuit 
amount of the currency of tho one in the 
currency of the other, supposing the cur- 
rency of both to be of the precise weight 
and purity jSxed by their respective mints* 
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The exchange between the two countries 
is said to be at par when bills are negoti- 
ated on this footing, i, e, when a bill for 
£100 drawn on London sells in Paris for 
2520 frs., and vice versa. (Bowen Pol. Ec. 
821. See 11 Ea-st 267.) — Boiivier. 

Par value, (of a bond, what is). 2 Hill 
(N. Y.) 172; 8 Paige (N. Y.) 527. 

PARACHRONISM. — Error in the 
computation of time. 

PARAOIIJM. — The tenure between par- 
ceners, viz. : that which the youngest owes to the 
eldest without homage or service. — Domesd. 

PARAG-B—PARAGIITM. — An equality 
of blood or dignity ; but more especially of land, 
in the partition of an inheritance between co- 
heirs;^ more properly, however, an equality of 
condition among nobles, or persons holding by a 
noble tenure. Thus, when a fief is divided 
among brothers, the younger hold their part of 
the elder by parage, i. e. without any homage or 
service. — Cowell. Also the portion which a 
wojnan may obtain on her marriage. — Wharton. 

PARAGRAPH. — A part or section of 
a statute, pleading, affidavit, <fec., which 
contains one article, the sense of which is 
complete. — Wharton. 

Parallel, (in a patent), 2 App. Csis. 423. 

Paiullel (in common speech, defined). 

32.CaL 219. 

PARALOGY. — Fals4^ reasoning. 

PARAMOUNT.— 

§ 1. Title.—- Paramount means super- 
ior. Thus, “title paramount” means aj 
superior title, (Co. Litt. 173b;) for in- 1 
stance, if A. purports to convey- to B, land 
which really belongs to G , and C. ejects B. 
from the land, B. is said to be evicted by 
title paramount, meaning a title superior 
to that granted to him by A. 

2 2. Sei^nory. — In the law of tenure, if 
A. bolds land in fee of B,, and B. holds the same 
land in fee of 0., thon C. is the lord pai*amount, 
and ho lias the seignory paramount, as opposed 
to A. the tenant paravail, and B. the mesne, 
whose seignory is called “the mesnalty” iq. v^) 

Litt. I rm. 

For the etymology of the word, see Paravail. 

PARAPHERNA, — Goods brought by the 
wife to her husband in addition to her dos or 
portion* 

P ARAPHERNAXil A. "—-"Grbeb:; 

TCfl^dip^i^vay those things which a bride brings 

over and above (jvapa) her dower, (Just. 
Cod. V, U, I 8.^ henoo bona paraphematia. Tipping v. 
Tipping, 1 P. Wms. 729, 


Such apparel and ornaments given to a 
married woman aa are suitable to her con- 
dition in life, and are expressly given to 
her to be worn as ornaments of her person 
only. (Snell Eq 297 ) They differ from 
property held by the wife for her separate 
use in that the husband may dispose of 
them during his life and that they are 
liable for his debts, while they differ from 
her ordinary chattels in that the husband 
has no power to dispose of them by will, 
so that if she survives him she is entitled 
to them, subject to his debts. Wms. Pers. 
Prop. 432; Macq. Husb. & W. 157. 

Paraphernalia, (defined). Reeve Bom. 
Eel. 37 ; Love Wills 36 ; Toll. Ex. 229. 

(wliat are). 5 Wheel. Am. C. L. 290; 

2 Atk. 77 ; 3 Id. 394, 395 ; Pr. Ch. 26. 

(what are not). 4 Ired. (N. C.) L. 301. 

(when may be taken to satisfy debts). 

3 Atk. 370; 2 Eq. Cas. Abr. 156; Freem. 304; 
Pr. Ch. 295. 

PARAPHBRNAUX, BIBNS— In the 
French law, all the wife’s property which is not 
subject to the regime dotal is called by this name; 
and of these the wife has the entire administra- 
tion ; but she may allow the husband to enjoy 
them, and in that case he is not liable to account. 
— Brown. 

PARASOEVB. — The sixth day of the la.st 
week in Lent, particularly called “ Good Friday.” 
It is a dies non jaridicus, 

PARA SIT US . — A domestic servant.-— 
Blomit. 

PARASTNEXIS. — In the civil law, a 
conventicle, or unlawful meeting. 

PARATITLA. — In the civil law, an abbre- 
viated explanation of some titles or books of the 
Code or Digest. See Pandects. 

PARATUH HABEO.— I have ready. 
One of the returns to the writ of capias ad settw- 
faciendum {q. v.) 

PARAVAIL . — Notwithstanding Coke, who 
says that “ the tenant of the land is called tenant per 
availe, because it is presumed that he hath availeand 
proflt by the laud” (Second Inst 296>, it seems cUi&r 
that paravail ia compounded of par and the Ptench 
aw^beiow, and paramount of pa7 and amouw^above, 
Iiittre Diet. «. w, amount and aval. 

1 1. Inferior or subordinate. Thus, where 
A. is indebted to B., and B. is indebted to 
0., B. is the primary debtor and A. is the 
Rub-debtor or “debtor paravail.” Man. 
Exch. Pr. 8, n. (o), citing Eeilway 187. 

g % The term is chiefly used, in the English 
law, with reference to the tenure of estates in 
land, a tenant paravail being a tenant who holds, 
lands in fee of another and has no tenant who 
holds of him, as opposed to a mesue lo>d and a 
lord paramount (9, 0.) 
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PARCEL.— 

g 1. In the law of real property, parcel 
signifies a part or portion of land. Thus, 
every piece of copyhold land forms parcel 
of the manor to which it belongs : that is 
to say, so far as the freehold is concerned, 
the copyholds belong to the lord, and form 
part of his lands, although his beneficial 
interest in them is comparatively small, 
being subject to the customary estates of 
the tenants. See Copyhold; Demesne; 
Manor. 

i 2. Spoken of chattels, a small bundle 
or package. 

Parcel, (defined). 6 Daly (N. Y.) 171. 

(twenty eara of wheat is). 2 T. R. 255. 

(in pleading). 2 Ld. JEtaym. 1529. 

PARCEL MAKERS.— Two officers in 
the Exchequer who formerly made the parcels 
of the esclieators’ accounts, wherein they charged 
them with everything they had levied for the 
sovereign's use within the time of their being in 
office, and delivered the same to the auditors, to 
make up their accounts tJierewith. 

Parcel op land, (in a statute). 38 Iowa 
141. 

Parcel, or package, (in United States Eev. 
Stat., g 3437). 1 Hughes (U. S.) 529. 

(in carrier’s act). L. B. 9 Ex. 07. 

PAROBLLA TBRR.ZEj. — A parcel of 
land. 

PARCELS.— In a conveyance, lease or 
other deed dealing with property, that 
part which follows the operative words is 
called “the parcels.'' It contains the de- 
scription, either expressly or by reference, 
of the property dealt with, and in the case 
of lands generally begins with some such 
wmrds as “All that piece or parcel of land," 
<fcc. Sometimes the full description is con- 
tained in a recital or in a schedule to the 
deed, with a reference to a map drawn on 
the deed. 1 Dav. Prec. Conv. 79, 85. See 
Abstract; Abuttals; Deed; Operative 
Part; Premises. 

PARCELS, BILL OP.— An account 
of the items composing a parcel or pack- 
ugo of goods, transmitted with thorn to the 
purchaser, 

PARCENART.— The tenure of lands by 
parceners. 

PARCENER.— The old-fashioned equiva- 
lent for coparcener" [q.v.) Litt. { 241. 


PARCHMENT. — Skins of sheep dressed 
for writing, so called because invented at Pergon 
in Asia Minor, by King Enmenes, wheu 
paper, which was in Egypt only, was prohibited 
by Ptolemy to be transported into Asia. It is 
sometimes still used for deeds; and was formerly 
used for writs. 

PAROO FRACTO. — See De Parco 
Fracto. 

PAROUS.— (1) A park {q. v.) (2) A 

pound for stray cattle. — SpeL Gloss, 

PARDON.- 

I 1. Pardon is where the government 
releases a person from the punishment 
which he has incurred for some offense. 
A pardon may be granted, in Engla-nd, 
either (1) before or during a prosecution, 
in which case it may be pleaded in ba,r, or 
(2) after conviction, in which case it may 
be pleaded in arrest of judgniont or in bar 
of execution, so that the oflcnder is dis- 
charged from puniahment. Some ofronses, 
however, cannot be pardoned, e, g, a com- 
mon nuisance while it remains unro- 
dressetl; and a pardon cannot bo pleaded 
to a legislative impeaohinont. In America, 
a pardon can only bo granted after convic- 
tion. 

I 2. A pardon is granted, \n Etigland, by 
warrant under the groat soa-1 or under the 
sign manual; in An)ori(‘,a, by warrant or 
certifuaito signed by the ex<H*nlive, or, in 
some States, the board of pardons. It may 
be either free (absolute) or conditional, 
i, e, the oxecutivo may annex to it a. con- 
dition on the performance of which tlus 
operation of the ])ardon will <l(q><aul. 4 
Steph. Com. 4G8, 404. See Amnkhly ; Re- 
prieve. 

Pardon, (defined). 7 Pet. (U. S.) 150; 14 
Vr. (N. J.) 241 ; I'liil. (N. (J.) L. 242. 

(ofibet of), 1 ijd. Kuyin. 39 ; 12 Alotb 

119. 

(imiludcH “anmcjsty"). 5 ()(to (IJ. vS.) 

153. 

(includes "release"). 2H Pa* Ht, 297. 

(a tiofk promqni does not lunoinP 

to). 2 Mass. 172, 

— — (power to grant, includes power to 
grant conditicmal paixlon). 1 Park. (N. ¥.) 
Or. 47 1 

Pardon, conditional, (when ae<*cpt«s] by a 
convict is a contract). 1 Kdm, (K. Y.) HuL Cm, 
235. 

PABDONEBB.— Pemom who carried 
about the pone's indulgences, and sold them to 
any who would buy them. 
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Pabdons, (in United States constitution). IS 
How. (U. S.) 307. 

PAHBNS. — parent. 

Parens est nomen ^enerale ad. omn© 
g'enus cog-nationis (Co. Litt 80): Parent is 
a name general for every kind of relationship. 

PARENS PAT R I .—Father of the 
country. The sovei*eign, as parens patrioe^ has 
a kind of guardianship over various classes of 
pei^sons who, from their legal disability, stand in 
need of protection, such as infants, idiots and 
lunatics. 

Parent, (defined). 65 Ga. 55, 56. 

(in divorce law). L. R. 1 P. & D. 231, 

498. 

(in a statute). 7 Halst. (N. J.) 260 ; 

1 Murph. (N. C.) 336; Add. (Pa.) 214: 6 Rinn. 
(Pa.) 255; 6 Serg. & K. (Pa.) 340. 

(in a will). 7 Ves. 530. 

PARENT AND CHILD.— 

? 1, The relation of parent and child is 
not one which is much interfered with by 
the law, almost the only duties arising 
from it which are capable of legal enforce- 
ment being those of maintenance and edu- 
cation. Every parent is bound to provide 
necessaries for his children if he is able to 
do so and they are unable to support them- 
selves, (2 Steph. Com. 288, citing Stat. 43 
Eliz. o. 2 ; 5 Geo. I. c. 8 ; 59 Geo. TIL c. 12; 
5 Geo. IV. c. 83 ; 4 and 5 Will. IV. c. 76 ; 7 
and 8 Viet. c. 101 ; 11 and 12 Viet. c. 110; 
81 and 32 Viet. c. 122, ^ 37;) and is bound 
to send them to school. On the other 
hand, the children of a poor person not 
able to work are bound to naaintain him 
or her if they are able to do so. (3 Steph. 
Com. 56.) These reciprocal obligations 
of maintenance are only enforceable as 
public duties, and not by the person liable 
to be maintained. See Maintenance; 
Poon. 

^ 2, As regards third persons, the rela- 
tion gives the parent the right of protect- 
ing the person and property of his child, 
and vice vend, (2 Steph. Com. 292, 296,) 
while in some cases the child is by a fiction 
consi<lored as the servant of the parent. 
See Bkduction-; a&o, Bastard ; Guar- 
dian; Infant. 

PARENTELA, or BE PARBNTELA 
BE TOLLEKB.-— A renunciation of one’s 
kindred and family. This was, according to 
ancient custom, done in open court, before the 
judge, and in the presence of twelve men, who 
ina<ie oath that they believed it was done for a I 


just cause. We read of it in the laws of 
Henry I. After such abjuration, the person was 
incapable of inheriting anything from any of 
his relations, &c. — Encyd* Xiond, 

PARENTHESIS. — Part of a sentence 
occurring in the middle thereof, and en- 
closed between marks like ( ), the omis- 
sion of which part ^vould not injure the 
grammatical construction of the rest of the 
sentence. — Wharton, 

Parenthesis, (words of a will in, effect of). 
3 Atk. 8, 9. 

PARENTICIDE. — One who murders 
a parent. 

PARBRGON. — (1) One work executed 
in the intervals of another; a subordinate 
task.’ (2) The name of a work’ on the 
canons, in great repute, by Ayliffe. 

PARES. — A person’s peere or equals ; as the 
jury for trial of causes, who were originally the 
vassals or tenants of the lord, being the equals 
or peers of the parties litigant ; and, as the lord’s 
vassals judged each other in the lord’s courts, so 
the sovereign’s vassals, or the lords themselves, 
judged each other in the sovereign's courts. 3 
Bl. Com. 349. 

PARES OHRI-ffi. — Peers of the court. 
Vassals who were bound to attend the lord’s 
court. 

PARI DELICTO. — In equal fault. See 
In Pari Dei.ioto. 

PARI MATERIA. — On a like subject. 
See In Pari Materia. 

PARI PASSU. — By the same gradation. 
Equally, without preference. 

PARI RATIONS. — For the like reason ; 
by like mode of reasoning. 

Paria oopulantur parabus (Bacon); 
Like things unite with like. 

Paribus in materiebus ©adem ©st 
ratio : In like subject-matters the rule of law 
should be the same. 

This is the maxim underlying the application 
of the decisions of courts to new cases, the ratio 
decidendi of the previous decisions being appli- 
mble whenever the circumstances of tlxe new 
case correspond, and being excluded in whole or 
in part or being modified when these circum- 
stances' are different. 

Paribns ©ententiis reus absolvitux 
(4 Inst, 64) : Where the opinions are eq'-il, a 
defendant is acquitted. 

PARIES.— A wall. D. 60, 16, 157. 
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PARIES OOMMUNIS.— Acommon 
vail ; a party wall. D. 29, 2. 39. 

PABISH.-- 

? 1. In English law.—That district wliich 
is coniruitted to the charge of one parson or 
vicar, or other minister of the Chorcli of Eng- 
land, having cure of souls therein. A parish is, 
however, a division for civil, as well as for eccle- 
siastical purposes; thus, the collection and appli- 
cation of the poor-rate is parochial. (1 Steph. 
Com. 117.) By modern statutes provision is 
made for tlie subdivision of parishes into dis- 
tiicts or parishes for ecclesiastical, poor law and 
taxation purposes, and for the amalgamation of 
detached portions of parishes. Id, 22; 2 ; 

Phillim. Ecc L. 2167 ; the principal acts are, 5S 
Geo. III. c. 45 ; 6 and 7 Yict. c. 37 ; 7 and 8 
Viet. c. 94 ; 19 and 20 Viet. c. 104 ; 39 and 40 
Viet. c. 61 ; Foster v. Med win, 5 0. P. D. 87 ; 
Taxes Management Act, 1880, ^ 36 et seq. See \ 
Chapel, § 2; EccLEsiAs'riOAL Commissioners; 
Overseers ; Perambul.^tion ; Poor Law. 

J 2 A place not included in a parish is called 

extra-parochial.’’ Such places are, however, 
now in substantially the same^ position for civil 
purposes as if they were parishes, i, e. so far as 
regards the collection and application of rates, 
registration of voters, &c. 1 yteph. Com. 119 w. ; 
3 Id, 44 n,\ Slats 20 Viet. c. 19; 25 and 26 Viet, 
c. 61. See Tithes. 

I 3. In American law.— In some of 
the New England States, a parish is a 
division of the people of a town, consti- 
tuting a gnasi-corporation, and composed 
of menil)ers of a particular church. (See 
2 Mass. 501; 1 Pick. (Mass) 91.) In 
Louisiana parish ” means the same as 

county ” in the other States. 

Parish, (defined), 1 Pick. (Mass.) 91, 97 ; 8 
East 175; 1 Bl. Com. 111. 

(may be known by several corporate 

names). ^ 7 Mass. 441. 

(powers of a Congiegaiional Church as 

distinct from). 9 Mass. 297. 

(in poor law). Wilberf. Stat. L. 298. 

PARISH APPRENTICES.— Persons 
who are hound out, in England, by the overseers 
of parislies, or by t)ie guardians of tlie poor. 
The children of iioor peiBons may be appren- 
ticed out by the overseors, with consent of two 
justices, and by the guardians without such 
consent, till twenty-one years of age, to such 
personH as are thought fitting; who are no 
longer, Iiowevcr, compellable to take liiein. 7 
and 8 Viet c. 101, ? 13; md see 14 and 15 Viet, 
c. 11, and 17 au<l 18 Viet. o. 104, jJg 141-145; and 
2 feiteph. Com. (7 edit.) 230; 3 Id. 54 u, 

PARISH CLERK.— This ofTioe is of ex- 
treino antiouity ; next in dignity to the clergy, 
says Lehuid Witty Fuller likens him, in his 
Ohureh history, to the bat— half bird, half 
beast — yet .so iis there is more in him of the 
former than tlie latler; his clergy wings out- 
weigh the laic or mouse part of him. He is the 


mouthpiece of the congregation says Hooker; 
mouth of mouths, according to Bishop Bull; 
connecting link between the minister and peo- 
ple ; cousin, twice removed, to the vicar ; note, 
that the curate is betwixt. Bellwether to the 
flock, says Bishop Andrews, si)eaking it in lionor. 
Spelinan doubts whether he is not entitled to r 
portion of the lesser tithes— from wliich expres- 
sions we may gather in what kind of estimation 
antiquity lias held this function. — Encyd, Lond, 
He is generally appointed by the incumbent, but 
by custom may be chosen by the inhabitants; 
his appointment may be by word of mouth only, 
and liis remuneration depends altogether upon 
the custom of the particular parish. (58 Geo. 
III. c. 45 ; 59 Geo. HI. c. 134 ; 19 and 20 Viet, 
e. 104.) He may be suspended or removed by 
the archdeacon for misconduct ox* neglect. (7 
and 8 VTct. c. 59.) The company of parish 
clerks is the most ancient in tlie city of London, 
yet they stand at the bottom of the fist, and have 
neither’ livery nor the privilege of making their 
members free of the city. (See 2 Bteph. Coni, 
(7 edit.) 700.) — WhartOTi. 

Parish clerk, (defined). 1 Bl. Com. 395. 

PARISH CONSTABLE.— A petty con- 
stable exercising his functions within a given 
^ parish. — Mozlty & W, 

[ PARISH OFFICERS.— Churcli wardens, 

I overseer’s and constables. 

Parish opeioers, (defined). Burr. 1185 : 7 
, East 182. 

! Parish or place, (in liquor act). L. R. 7 
C. P. 378 ; L. R. 1 Q. B. 489 ; 5 Id, 391. 

PARISH PRIEST. — The parson; a min- 
ister who holds a parish as a lienefice. If the 
predial tithes are appropriated, lie is called 

I’cclor if impropriated “ vh'ar.” 

PARISH RBGISTERS.-&J Bill of 

MoRTAJ^ITY ; liECUSTEIt. 

PARISHIONBR.-Ono that hohmgs to 
a parish. Parishioners arc a laxly p(jntio for 
many purposes — us to vote at a vestry if tluy 
pay scot and lot ; and they have the sole right to 
raiHie taxes for their own relief, without the inter- 
position of any superior ofmrt. They may make 
by-laws to uumd the highway, and^ to’make bunks 
to keep out the sea, an<l for XH^jmiring the I’hureh, 
ami making n bridge, c&c., or any such thing for 
the public good,— Zo/uL 

PARtsirioNER, (defined), 3 Atk. 577. 

(in eharity sohomo). 1 Ch. JD. 100; L* 

R 20 tIOt!. . ’ 

PARITOH.— A beadle j a summonor to the 

courts of civil law. 

Parlum eadam eat ratio, idem jus s 
or tlilngH otmal, the reason Is the same, and the 
saxxie Is the law. 

PARIUM TOBIOlUM.-^Judgment of^ 
one’s peem. The right of trial by one's peemj 
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particularly^ the right of a commoner to trial by 
a jury of his peers j hence the right of trial by 

jury. 

PARK.— 

5 1. An inclosiire, in or near a city or 
town, set apart for recreation and e-^ercise. 

? 2. In Eng’lisli law. — In the teebnical 
sense of the word a park is the same as a chase 
(q. V.) except that it is enclosed, while a chase is 
always open. (Manw. 7 ; Co. Litt. 233a.') A paik 
in the popular sense of the word, namely, one 
erected without lawful w’arrant, is sometimes 
called a “nominative park.” (2 Inst. 199.) The 
parks forming part of the demesnes of the crown 
are called “ royal parks.” Stat. 35 and 30 Viet 
c. 15 ; see, also, the Public Parks, Schools and 
Museums Act, 1871. See Demesne, | 6. 

Park:, (defined). 40 Barb. (IST. Y.) 65, 69: 
86 N. y. 120, 124. 

PARK-BOTB — To be quit of enclosing a 
park or any part thereof. 

PARKER. — A park-keeper. 

PARLE HILL, or PARLING- HILL. 

— A hill where courts were anciently held. — 
Cowell. 

PARLIAMENT. — The parliament of the 
United Kingdom of Great Britain and Ireland 
is composed of the king or queen and the three 
estates of the realm, viz., the lords spiritual, the 
lords tern poral, and the commons. Tl leae several 
powers collectively make laws that are binding 
upon the subjects of the British empire, and also 
seiiarately enjoy privileges and exercise functions 
peculiar to eacJi. (May Pari. Pr. 2; Cox 
Inst, 8 ; Co. Litt. 109 b ; 1 Bl. Com, 146 ; 2 Steph. 
Com. 318.) F^u' details sre HotjSE of Lords; 
Houhb OF Commons; Prerogative; Act 

OP PAltLTAMENT; BoEOUGli; CONTEMPT OP 

Parliament; Impeachment; Knight, g 2. 

PARLIAMENTARY AGENTS. 

Persons (usually solicitors) who transact the 
technical business involved in passing private 
bills through the houses of parliament. They 
are required to sign a declaration and give 
security for compliance with the rules of the 
House of Commons. May Pari. Pr. 725. 

PARLIAMENTARY COMMITTEE. 
—A conmiitlee of meniberH of the House of 
Peers, or of the rioiiseof Commons, apliointed by 
either house for tlio purpose of making inquiries, 
by the examinalioii of witnesses or otherwise, 
into maltcrH which could not he conveniently 
mqiiire<I into by the whole house, Kot only 
any bill, but any subject that is brought under 
the eousideration of either house, uuiy, if the 
house thinks proper, be referred to a committee; 
and when tJio impiiry is ended, the committee, 
through their chairman, make a report to the 
house of the result* All private bills, such as 
bills for rail wavs, canals, rouds^ or other under- 
takings, in which the jmblic is concerned, are 
referred to committees of each house before they 


are sanctioned by that house. Their reports are 
not absolutely binding upon the house. Great 
weight is always attached to them, and the house 
seldom reverses their decision upon such matters. 
As to the power of such committees to admin- 
ister oaths to witnesses, see 21 and 22 Viet, c 78, 
and 34 and 35 Viet. c. 3, 

PARLIAMENTARY TAXES.— Such 
taxes as are imposed diiectly by act of pailia- 
ment, i. e. by the legislature itself, as distinguished 
from those which are imposed by private indi- 
viduals or bodies under the authority of an act 
of parliament. Thus, a sewers rate, not being 
imposed directly by act of parliament, but by 
certain persons termed commissioners of sewers, 
is not a parliamentary tax ; whereas the income 
tax, which is directly imposed, and the amount 
also fixed, by act of parliament, is a parliament- 
ary tax. 

PARLIAMENTTJM DIABOLICUM. 
— ^A parliament held at Coventry, 38 Hen. VI., 
wherein Edward, Earl of March (afterwards 
King Edward IV.), and many of the chief 
nobility were attainted, was so called; but the 
acts then made were annulled by the succeeding 
parliament. — J acob. 

PARLIAMENTITM INDOOTORITM, 
or INDOOTUM. — The lack-learning parlia- 
ment. A pailiament held 6 Hen. IV., where- 
iinto, by special precept to tlie slieritFs in their 
severar counties, no lawyer, or pei*&on skilled in 
the law, was to come. — Jacob. 

PARLIAMENTTJM INSANUM.— A 
parliament assembled at Oxfortl, 41 Hen. III., 
so styled from the madness of their proceedings, 
and because the lords came with armed men to 
it, and contentions grew very high between the 
king, lords, and commons, whereby many extra- 
ordinary things were done. — Jacob. 

PARLIAMENTITM RELIGIOSO- 
RUM. — In most convents there has been a 
common room into which the brethren withdrew 
for conversation ; conferences there being termed 
“parlijimeiitum.” Likewise, the societies of twq 
temples, or inns of court, call that assembly ot 
the benchers or governors, wherein they confer 
upon the common affairs of their several houses 
a “parliament.” — Jacob. 

PAROCHB— PAROOHIA.— A parish. 

Paroohia est lootis quo degit popu- 
lus alioujus eoolesise (5 Co. 67) ; A parish 
is a place in which tlie population of a certain 
church resides, 

PAROCHIAL.— Belonging to a parish. 
See Boor Laws. 

Pabochial, (defi.nfed). 2 Barn* & Aid. 206. 

PAROCHIAL CHAPELS,— Places of 
public worship in which the rites of sacrament 
and sepulture are performed. 

PAROCiHTAii BATES, (equivalent to taxes of 
the parish ”). Wilberf* Stat. L. 264, 
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PAK.OOHIAN. — parishioner. 

PAEOIi. — Parol literall 7 means “verbal” or 
“ oral.” In early times few persons could write, and 
therefore, when a document was required to record a 
transaction, the parties put their seals to it and made 
It a detd Iransaetions ot less importance were testi- 
fied by word of mouth or by parol, and this use of 
“ parol,” to signify the absence of a deed, remained 
after simple writing without scaling had come into 
use. Wms. Heal Prop 149. 

Parol, in its technical sense, as applied 
to a legal transaction, means that it has 
been effected without the solemnity of a 
deed. Therefore, an assignment of chat- 
tels, or a contract, or a lease, which is 
either verbal or reduced into a writing not 
under seal, is called a “ parol ” assignment, 
contract or lease. {See Conteaot, ^ 1.) 
Similarly in the law of evidence, where 
the contents of a document are brought 
before the court, either orally or by means 
of a copy, this is called adducing “ parol 
evidence” (^. v.) of its contents. (Best 
Ev. 311.) Parol evidence also sometimes 
means ** extrinsic evidence.” See Evi- 
dence, 22 14* 

PAROL AG-RBBMBNTS.— Such as 
are either by word of mouth or are com- 
mitted to writing, but are not under seal. 
The common law draws only one great 
line between things under seal and not 
under seal. See 2 Steph. Com. (7th 
edit.) 56, 

Parol agreements, (defined), 3 Johns. 
(N. Y.) Cas. 60. 

PAROL ARREST.— Any justice of 
the peace may, by word of mouth, author- 
ize any one to arrest another who is guilty 
of a breach of the peace, in his presence. 

PAROL LEMTIRRINO-.— In many real 
actions brought by or against an infant under 
the age of twenty-one years, and also in actions 
of debt brought against hini, as heir to any de- 
ceased ancestor, either party might suggest the 
non-age of tlxe infant, and pray that the jproceed- 
jngs might be deferred till his full age, or that 
tlie infant might have his age, ami that **the 
parol might demur,” t. e. that iho pleadings 
niight be stayed ; and then they wcnild not have 
proceeded till the infantas full a^o, unless it was 
apparent that he could not be projii<licctl thereby. 
TJiis purol demurring wtis abolished by the Htat, 
11 Geo. IV. and 1 Will IV. c. 47, as to proceed- 
ings under that statute, being chiefly decrees for 
the sale of real estate to pay debts. The parol 
demurring is not to be confounded with a parol 
demurrer, which was a demurrer put in for the 
tSrst time at the trial or hearing of the actian.— 
JBrom. See Demurrer, J 2, 


PAROL EVIDENCE. — Testimony 
by the mouth of a witness. It is a gen- 
eral rule that oral evidence cannot be sub- 
stituted for a written instrument, where 
the latter is required by law, or to*give 
effect to a written instrument, defective in 
any particular essential to its validity; nor 
contradict, alter or vary a written instru- 
ment required by law, or agreed upon by 
the parties, as the authentic memorial of 
the facts which it recites. But parol evi- 
dence is admissible to defeat a written in- 
strument on the ground of fraud, mistake, 
&G., or to apply it to its proper subject, or, 
in some instances, as ancillary to such ap- 
plication to explain the meaning of doubt- 
ful terms, or to rebut presumptions arising 
extrinsically. In these cases, the parol 
evidence does not usurp the place of writ- 
ten evidence, but either shows that the 
instrument ought not to bo allowed to 
operate at all, or is essential in order to 
give to tbe instrument ils legal cflbcjt. (13 
Stark. Ev. 752.) Tho general rule witlx 
regard to the admission of parol ovidonco 
to explain the moaning f>f, or to add to, 
vary, or n-lter the e.xpross terms of a dood, 
is, that it shall not bo admitted, ox<*ept: 
(1) whore, although tho dood is eloarly 
enough expressed, some ambiguity arises 
from extrinsic circnnmtancos ; (2) where 
the language of a charter or deed has be- 
come obs(‘uro from antiquity; (3) whore 
the grant is uncertain, owing to a want of 
neqiiaintanco with tho grantor’s ('state ; (4) 
where it is important to show a ditlhront 
consideration consish'ut with, and not re- 
pugnant to, that stated in tho dood itstdr,* 
(5) where it becomes nocossary to show a 
different time of delivery froxn that at 
wln<‘.h the d(iod purports to luavo btaui 
made; (0) whore it is sought to prove a 
customary right not oxproHHtul in thedo<ni, 
but not ineonsistout with any of its stipu- 
lations; or, lastly, where fnuul nr ilh^gality 
in tbe formation of tho deed is relied on 
to avoid it. If a clause in a d(aid be so 
ambiguously or defectively cxpresHcd that 
a court of justice catinot, even by refer- 
ence to the context, collect the meaning 
of tho parties, it would be void on aocouttt 
of uncertainty.— TOar^oa, 

Parol evxdknor, (when admfM*ible). Sasc* 

N. J.) 3y3; South. (K. J.) 452; 2 Whm. 

Pa.) 75. 
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Parol evidence, (when not admissible). 6 
Halbt. (N. J.) 174; Penn. (N. J.) 936; 1 Hill 
(N. Y.) 185; 14 ^Vend. (N. Y.) 26, 116; 2 
IVhart. (Pa.) 453, 471. 

PAROL LEASE. — A verbal lease. 
See 29 Car. II. c. 3, § 2. 

Parol submission, (to arbitrators). 12 Mass. 
134; 1 1:7. H. 68; 15 Wend. (N. Y.) 99. 

PAROLE. — The promise made by a 
prisoner of war, when he has leave to go 
anywhere, of returning at a time appointed, 
or not to take up arms till exchanged. 

PARRICIDE. — The same as patricide 
(g^. v.) Our laws, unlike the ancient laws, 
distinguish in no respect between parri- 
cide, killing a husband, wife, or master, 
and simple murder. 

PARS . — A part ; a party to a deed, action, 
or legal proceeding. ' 

PARS ENITIA . — See Enitia Pars. 

PARS GRAVATA. — A party aggrieved. 

PARS PRO TOTO. — The name of a part 
used lo reprcbent I he whole; as I he roof for the 
house, ten spears for ten armed men, &c. 

PARS RATIONABILIS.— A reasonable 
part. The ancient division of a man’s goods 
into three equal parts, of which one went to his 
lieirs or lineal descendants, another to his wife, 
and the third wtis at his own disposal ; or, if he 
died without a wife, he might then dispose of 
one moiety, and the other went to las children, 
an<l so 5 converse ; but if he died without either 
wife or issue, the whole was at his own disjiosal. 
The shares of the wile and children were called 
their ‘^reasonable parts and the writ deratiovr 
ahili parte honorum was given to recover them. 
Tills law has been altered by imperceptible de- 
grees, and the deceased may now by will bequeath 
the whole of his goods and chattels, (2 Steph, 
Coni. (7 edit.) 180, 183, 292.) — Wkarton, 

PARS VISOERIJM MATRIS.— Part 
of the bo'wels of the mother, L e. an unborn 
child. 

PARSON.-^ 

? 1. Persona ecclesicSf is one that hath full 
possession of all the idghts of a parochial 
church.'^ (1 Bl. Com. 884) He is called 
'‘parson,'’ persona^ because he personates or 
represents the church. He is a corporation 
sole. Ih,; Co. Lilt. 300 a. See Corporation, 
8 , 

J 2. Persona imp&rsonnta^ parson imparsonee, I 
is the rector that is in possession of the church 
parochiall, be it presentative or impropriate, 
and of whom tho church is lull.” (Co. Litt. 
800 b.) In other words, the rector of a pre- 
sentative advowson is not complete parson until 


i he has been inducted (y. v.) {Id. 119 b), while in 
the case of an impropriate advo\yson the rector 
is perpetual pai-son. 2^Steph. Com. 678. See 
Advow^son ; Rector ; Vicar. 

PARSON IMPARSONBH.— 5ee Par- 
son, § 2. 

PARSON MORTAL. — A rector insti- 
tuted and inducted for his own life. But any 
collegiate or conventional body, to whom a 
church was forever appropriated, was termed 
persona immortalis. 

PARSONAGE.~-(l) The benefice of a 
parish. (2) The parson’s house. 

Parsonage, (in a grant). 1 Chit. Gen. Pr. 
164. 

Parsonage or vtoarage, (does not include 
“curacy”). Wilberf. Stat. L. 249. 

PART. — A share or portion. To take 
part in an enterprise, conveyance, or ac- 
tion, means to engage in it. Formerly 
“part” was used as the opposite of 
“counterpart,” in respect to covenants 
executed in duplicate, but now each copy 
is called a “counterpart.” 

Part, (defined). 54 Ala. 238. 

— (necessarily imports less than the 

whole). 3 Halst. (N. J.) 79. 

(in a statute). 2 Barb. (N, Y.) $30. 

Part aforesaid, her, (in a will). 2 Barn. 
& C. 680. 

PART AND PERTINENT.— In the 
Sootcli law of conveyancing, formal words equiv- 
alent to the English “appurtenances.’' — Bell 
Diet. 

Part, my, (in a will)- 9 Pick. (Mass.) 85 ; 
4 Bulstr. 1 27 ; 1 T. R. 105 ; 2 Prest. Est, 177. 

Part, my hale, (in a will). 11 East 160, 
163. 

Part, my one-halp, (in a will). 2 Bam. 

C. 680. 

Part op a volume, (in copyright law), 10 
Ch. D. 247. 

Part of the land, (a verdict in ejectment 
for). 5 Watts (Pa.) 79. 

PART PAYMENT, as the phrase im- 
plies, is payment of part of a debt. Such 
a payment (independently of its effect in 
satisfying the debt pro tanto) has a legal 
effect (1) in dispensing with the necessity 
of writing in contracts for the sale of goods 
under the Statute of Frauds [q. u), (Chit. 
Gont. 373) ; and (2) in reviving a debt (or 
rather the balance of a debt) which would 
otherwise be barred by the Statute of Lim- 
itations, payment of part being evidence 
of a fresh promise to pay. (^764) Part 
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payment by one joint debtor does not re- 
vive the debt against the others. Wms. 
Pers. Prop. 364. 

PART PERFOFMANOB.— /STee Per- 
formance, § 3. 

P ART AG-E —This is, in Fcench law, the 
partition of Knglish law, and is demandable as 
ol n^lit. 

Partaker, of my estate, (in a will). Penn. 
(N, J.) 967, 970. 

Partem allquam rect© intelligere 
nemo potest, antequam totum, iterum 
atque iterum, perleg-erit (3 Co. 52): No 
one can nglilly uikIcm stand any part until he has 
read the whole again and again. 

PARTES FINIS NIHIL HABtJE- 
RTJNT, SsG . — The parties to the fine had 
nothing, &c. An exception taken against a fine 
levied. ' 3 Co. SS. 

Partial accumulation, (in a statute). 9 
Ves. 127, 132. 

PARTIAL INSANITY.— Mental un- 
sound ness always existing, although only 
occasionally manifest; in fact, monomania. 
Dew V. Clark, 3 Add 79 ; Waring v. Waring, 
6 Moo P. 0. 341 ; Smith v.Tibbett, L. 11. 1 
P. & M. 398. 

PARTIAL LOSS.— Abandon- 
ment, § 1 ; Loss, ? 1. 

Partial loss, (defined). 4 Mass. 548 ; 14 
Wend. (N. y.) 399, 472 ; 2 Steph. Com. 132, 133. 

(wduit is). 25 Ohio 8t. 50. 

PARTIBILITY.— Gavelkind. 

PARTIOEPS.— (1) A part taker; a sharer. 
(2) Formerly, a part owner. 

PARTIOEPS CRIMINIS, or 
FRAUDIS.— A partner in crime, or 
fraud; an accomplice (q^. v.) 

FA3J.TICIPATE, (in a will). L. R. 6 Ch. 696. 

Partioipes plures sunt quasi unum 
corpus in eo quod unum jus habent, 
©t oportet quod corpus sit integrum, 
et quod in nulla parte sit defeotus (Co. 
Lilt. 4) : Many parceners are as one body, inas- 
mucli us Ihev have one right, and it is neoessary 
that the body be perfect, and that there be a 
defect in no jmrt. 

PARTIOXJLA.— A small piece of land. 

PARTICULAR AVERACH.-^Bvery 
kind of expense or damago, short of a 
total loss, which regards a particular con* I 


cern, and which is to be borne by the pro- 
prietors of that concern alone. A loss 
borne wholly by the party upon whose 
property it takes place. 2 Phil. Ins. § 1422 
et seq. Sec L. R. 1 C. P. 535 and 2 C. P. 357. 
See^ also, Average, ^ 2. 

Particular average, (defined). 3 Bosw. 
(N. Y.) 3S5, 395. , . . , . 

Particular credit, (of a witness, how im- 
peached). 5 Abb. (N. Y.) Pr. N. s. 232, 

PARTICULAR CUSTOM.— A 

custom affecting the inhabitants ot some 
particular district only. See Custom, ^ 4. 

PARTICULAR ESTATE.— A lim- 
ited interest in lands or tenements, as dis- 
tinguished from the absolute fce-simplo 
therein, is usually so termed ; and bo who 
holds or enjoys such a limit cd interest 
therein is tliencc somptiines called tho 
^‘particular tenant/* Thus, if A. lias the 
absolute fee-simple in certain lands, and 
he demises them to B. for a term of so von 
years, or life, the legal inton'st whii'.h 15. 
would thus acquire therein would bo called 
the “particular estate’* with rolbn'iuio to 
A.’s estate in fee-simple; i. e. it would bo a 
particle or portion carved out of A.’s fee- 
simple. See Estate, § 9. 

PARTICULAR LIEN.— A right of 
retaining possession of chattel from tlio 
own ei*, until a oortairi claim upon it bo 
satisfied. A specific lien. Sec Lien, 8 4. 

Particular lien, (defined). 21 Wend. 
(N. Y.) 34. 

I^ARTICITLAR SKHVICKS, (of physician ns wit- 
ness), 59 Jnd. 1, 13, 15, 18. 

Particular statement, (in a slatutc), 25 
How. (N. Y.) Pr. 58. 

PARTICULAR TENANTS, AXAEN- 
ATION BY,— When tluw <-(>nvcved by a 
feoffmeul, tine or re<*ov(»ry, a greater estate than 
the law entitled them to make, a forfeiture en- 
sued to the jierson in immediate renminder or 
reversion. As if a tenant for his own life aliened 
by feolfment for tho life of another or hi tail or 
in fee, these being CHltites whieh either must or 
may last longer than his owm, his cMvating them 
was not only beyond his power, uml inoouMistent 
with the nature of his interest, hut was also a 
forfeiture of his own partienlar eHlate to him in 
remainilcr or rover^iou, who was entUled to enter 
immediately. 

The same law whieh In thtw laid down witli 
regard to tenants for life hehl also whh reHpeet 
to all tenants of mere ohaitel interests. 

This forfeiture dblbred nmUiriallv from foi^ 
feiture by breach of condition in doetl, for in thal 



PAETICULAEITl. 


( 929 ) 


PAETICULARS. 


case the revemoner is in as of his former seisin, 
and consequently not only the estate of the 
tenant himself, hut all interests derived out of it 
('even though derived before the forfeiture) were 
defeated ; but in case of such forfeiture by par- 
ticular tenants, all legal estates by them created 
(as if tenant for tiventy years grant a lease for 
fifteen), and all charges by him lawfully made 
on the lands, would have been good and avail* 
able in law. But fines and recoveries having 
been abolished, and a feofirnent having no longer 
a tortious opeiation, (8 and 9 Viet. c. 106, § 4,) 
a tenant, by creating a larger interest than he 
Inis in the property, does not incur a forfeiture, 
for such a creation is now void as to the excess, 
and good for his own interest. (1 Steph. Com. 
(7 edit.) 463.) — Wharton. 

PARTICULARITir, in a pleading, 
affidavit, or the like, is the allegation of 
particulars or details. A*n excess or defi- 
ciency of particularity in a pleading is 
equally a defect; the latter entitles the 
opjiosite party either to an order for par- 
ticulars, or to an order requiring the other 
party to amend his pleading. See Ambjnb- 

Parttctoarlt, (in construction of will, sub- 
Btituted for “specifically”). 8 Com. Dig. 493. 

PARTICULARS.— Bill of Par- 
ticulars. 

PARTICULARS OP BREACHES 
AND OB JBOTIONS.— In an action brought 
in England, for the infringement of letters-^patent, 
the plaintifi' is bound to deliver with his decla- 
ration (now with his statement of claim) particu- 
lars [i. e. details) of the breaches which he com- 
plains of. (15 and 16 Viet. c. 83, ^ 41.) And 
the defendant in an action for infringement, and 
the i)rosecutor in any proceedings by sclrc facias 
to repeal letters-patent, are bound to deliver with 
the plea (now statement of defense) or declara- 
tion ({IS the (‘{ISO may be) particulars of any ob- 
jections to the validity of the patent on which 
they mean to rely at the trial. Ik; Chit, Gen, 
Vc. 1465, 

PARTICULARS OP CRIMINAL 
OH ARCHES. — A prosecutor, when a cluirge is 
genersU, is frerjnently ordered to give the defend- 
ant a statement of* the acts eharg<jd, which is 
called, in England, the “particulars” of the 
charges, 

PARTICULARS OP DEMAND OR 
SET-OPF;— 

? 1, Queen’s Bench Division.— Tn an 
action in the English (Jneen’s Bench Division 
(following the practice of the old common law 
cotirts), where the pleiwlings of either party con- 
hdn a general statement on some material subject, 
the opposite party is frequently entitled to par- 
ticulars, f, e. a detailed statement of the matters 
intended to be covered by his opponent’s pleafl- 
ing, HO that he may be acquainted with the precise 

YOL. IL *i 


nature of the allegation, and enabled to prepare 
his answer to it. There is another reason for 
obtaining particulars, namely, that they tie up 
the party in his proof, and prevent him from 
taking advantage, as he otherwise might, of very 
general and comprehensive statements in his 
pleading. (Sm. Ac. 105.) Particulars are gen- 
erally obtained by summons. Day C. L. P. Acts 
417. 

§ 2. Chancery Division. — In actions in 
the Chancery Divihion there is no fixed practice 
as to particulars, and they are rarely asked for. 
Some of the jndgewS have laid down the rule that 
particulars will only be ordered in “ common law 
actions,” ?. e. in such actions as, before the Judi- 
cature Act, could only have been brought in a 
common law court, Augustinus v. Nerinckx, 16 
Ch. D. 13. 

§ 3. County Court.— Tn every English 
County Court action (unless it is for the recovery 
of a sum not exceeding forty sliillings) the plain- 
tiff must, on entering the plaint, file particulars 
showing the luiture of his demand or cause of 
action, and tlie nature of the relief claimed : a 
copy is served with the summons. County Court 
Rules (1875) vii. 1. 

§ 4. Bankruptcy. — In bankruptcy, before 
a creditor can issue a debtor's summons (q. ?».), 
he must file an affidavit stating {inter alia] that 
an account in writing of the particulars of his- 
demand has been sent to tlie debtor: another 
copy of the particulars of demand is served with 
the debtor’s summons. Robs. Bankr. 140, 141 ; 
Bankr. Rules (1870) 18, 19, 20, Forms 2, 3. 

PARTICULARS OP ESCAPE.— Tn 
English prartiee, tlie defendant is entitled to a 
statement of the escape sued for with the precise 
day of such escape. (2 Chit. Arohb. Pr. (12 
edit.) 1201.) These particulars ought now tO’ 
aj)pear in the plaintiff’s statement of claim, 

PARTICULARS OP PREMISES, 
<feo. — A defendant, if there was any reasonable* 
doubt as to the lands, &c., for which an ejectment 
was brought, might take out a summons before 
a judge, and obtain an onler requiring the plain- 
tin to give him a bill of particulars. The court 
or a judge might also order tlie defendant to* 
give a particular of the premises for which he* 
defended. 2 Chit. Archb. Pr. (12 edit.) 1019. 

PARTICULARS OP RESIDENCE. 
— Where a plaintiff wjih not known to a defomj- 
ant, the latter might call for particulars of liis- 
profession, Ac., and of his plsv*© of tibode from 
the o])pomte attorney, and if ho refused to give 
it, lie was guilty of contempt, and the court or a 
judge might stay proceedings, C. L. P. Act 
i;i852), U 7, 100. 

PARTICULARS OF SALE.-* 
When property such as hind, houses, 
shares, reversions, Ac., is to he sold by 
auction, it is usually described in a docu- 
ment called the “particulars;’^ copies of 
which are distributed among .intending* 
bidders. They* should fairly and accu*^ 
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i-ately describe the property. Dart Vend. 
& P. 113 ; 1 Dnv. Tree. Conv. 511. See Con- 
ditions OF Sale. 

PARTIES.— 

g 1. A person who takes part in a legal 
transaction or proceeding is said to be a 
party to it. Thus, if an agreement, con- 
veyance, lease, or the like, is entered into 
between A. 'anfl B., they are said to be 
parties to it; and the same expression is 
often, though not very correctly, applied 
to the persons named as the grantors or 

‘leasers in a deed-poll. 1 Dav. Free. Conv. 
.37. See Deed, § 2. 

§ 2. Instniment. — Parties to formal 
instruments are divided into classes or 
parts according to their estates or interests 
in the subject-matter of the transaction; 
‘thus, if A. mortgages land to B., C. and D,, 
and they all agree to sell it to E. and F, 
the conveyance, according to the English 
lule as to the mortgagee’s title, would be 
made between B., 0. and D. of the first 
,.part, (because the legal estate, which is 
^part of the title to the land, is vested in 
'them jointly,) A. of the second part, (be- 

• cause he has the equity of redemption, 
which is the remainder of the title to the 
'land,) and E. and F. of the third part, be- 
cause the whole title is to be conveyed to 
'them. In most of the States the above 
-conveyance would be made by A. directly 

• to E. and E. subject to the mortgage. As 
to the distinction between parties and 
privies, see Privy. 

g 3. Legral proceedings.— In a legal 
proceeding, the parties are the persons 
wliose names appear on the record. In 
Chancery practice, those persons who 
merely have the right of attending the 
proceedings are sometimes called **qxia$i’- 
parties," to distinguish them from the 
parties in the strict sense, namely, the 
plaintiffs and defendants. See Notice op 
Decree. 

g 4. Action.— In an action, the parties 
are divided into phuntiHa and defendants, 
and, under the English practice, if neces- 
sary, they are diatingnished according to 
the manner in which they were introduced 
into it. Thus, if 11. W. brings an action 
against 0. S. and J. B., and the defendant 
0. S. in hiH defense raises a counter-claim 
against the plaintiT R. W. and also against 


the defendant J. B. and a third person J. 
W., the parties to the action are divided 
thus (Jud. Act, 1875, App. (C.), Form No. 
14): 

Between B, W. - - - - • Plaintiff, 

and 

O. S. and J. B. - - - - - Defendants. 

(By original action.) 

And between the said O. 8. - - Plaintiff, 

and 

The said R. W. and J. B. and J W. - Defendants. 

(By counter-claim.) 

As to who should be made parties to an 
action, see Joinder; Misjoinder; Non- 
joinder. 

I 5. Special proceeding*. — In the case 
of a petition, the parties consist of the peti- 
tioners and the respondents. In the case 
of a summons, the persons at whose in- 
stance it is issued are sometimes called 
the ‘‘ applicants," and the persons to whom 
it is addressed the "respondents." 

? 6. Neoeseary party— Proper party. 
—Parties to a proceeding are also divided 
into necessary and proper. Necessary par- 
■ ties are those who are interested in the 
subject-matter of the proceedings, and in 
whose absence, therefore, it could not be 
fairly dealt with. Proper parties iir<5 those 
who, though not interested in the procood- 
ings, are made parties for some good rea- 
son; thus, where an action is brought to 
rescind a contract, any person is a proper 
party to it who was active or concurring 
in the matters which gave the right to 
rescind. Bngnall v* Carlton, G Ch, D, 4(11. 

I 7. Bill of exchange.— As to tho 
parties to a bill of oxcluingo, see Bill of 

Exchange, U 

Parties, (definod), 52 N. IT. 1 G2, 

(in a statute). 4 Wall. (U. S) G57; 

21 Ind. 20; 2 Hill (NY.) 45(b 

PAiiTiRs AUREU, (lu au agreement). 3 Dowl, 
& By. 503. 

Parties qribvkd, (in a statute). 1(5 East 
105; 1 Man. By. 520; 1 Nuv. M. 077. 

Parties mTEiiKSTEi), (in railway clmiHeH act). 
L. lb 2 II. L. 175. 

PARTITION.--^ 

§ 1. Partition is where land belonging to 
two or more joint tennntH, tenuntn in com- 
mon, coparceners or (in England) lunrK in 
gavelkind, is divided among them in hov- 
eralty, each taking a distinct part, Parti- 
tion is either voluntary, i. by agreement 
between the parties, or compulsory. 

5 2. Volimtary.— At the presetyt day a 
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vfilnntiiry partition is effected either by a 
deed, ^vhich varies according to the nature 
of the property and the tenancy, or (in 
England) by obtaining an order of exchange 
from the inclosure commissioners, which 
ta kes effect with oil t any furth er con ve^^’an ce. 
(5 Da V. Free. Con V. (2) 1; Wms. Real Prop. 
140; 2 White & T. Lead. Ca&. 407. For 
the old ways of making partition, see Litt. 
I 243 et sfq ; Co. Litt. 167 a.) Coke also 
uses partition in the sense of severance of 
the unity of title, as -where he says that 
the conveyance by a coparcener of her 
part, operates as a partition in law. Co. 
Litt 167 b, Hargrave’s note (2) ; Litt, J 309. 

? 3. Compulsory. — Compulsory parti- 
tion is effected 'by an action for partition at 
the instance of one or more of the joint own- 
ers having a legal title. In such action the 
court has power to decree the sale of the 
property, and the distribution of the pro- 
ceeds among the persons interested, in 
cases where that course is more convenient 
than an actual division of the property 
itself. Wms. Real Prop. 141; Wats. Comp. 
Eq 461. See Owelty, 

''pa R T NB R— PART NB R S HIP.— 

Partnerships are of two kinds: (1) True 
partnerships, and (2) gwasf-partnerships, 
or partnerships as regards third persons. 

1 1. True partnership.— A true part- 
nership is a voluntary unincorporated as- 
sociation of persons, formed, mainly from 
personal knowledge of one another, for 
the purpose of carrying out a joint opera- 
tion or undertaking, with the object of 
making a profit to be shared among them. 
{See Lind. Part.; Dix, Part., passim; Thr. 
Jt. S. Co. 2; Wats. Comp. Eq. 705; 
Poolcy V. Driver, 5 Ch. D 458; Ex parte 
Tenant, 6 Ch, D. 803 ; 1 Sm. Lead. Cas. 922.) 
Although these are the essential ingredi- 
ents in a partnership, its legal nature 
cannot be understood unless the following 
principles are borne in mind: 

(1) Every partner is entitled and bound 
to take part in the conduct of the busi- 
ness, unless it is otherwise agreed between 
thorn. 

(2) Every partner is liable for the debts 
of the partnership to the whole extent of 
his property. As between the partners, 
each partner is bound to contribute to the 


debts in proportion to his share of the 
profits. See CoNTRiBUTioyr. 

(3) As regards third persons, the act of 
every partner, within the ordinary scope 
of the business, binds his copartners, 
whether they have sanctioned it or not. 

I (4) The relation between the partners 
being personal, no one of them can put a 
stranger in his place without the consent 
of the others. 

(5) In England, one partner cannot sue 
another (a) if any matter of partnership 
account is involved in the dispute; or fb) 
if the damages, when recovered, will be- 
long to the firm. But one partner may 
sue another for breach of an agreement to 
contribute capital. (Lind. Part. 908.) In. 
most if not all of the States one partner 
may sue another for a balance due, or for 
an account of the firm transactions. 

As to the analogy between a partnership 
and a corporation, see Firm, g 1. As to 
unincorporated partnerships with transfer- 
able shares, see Association; Company, 5 
3 et seq. As to the distinction between 
partners and part-owners, see Pkrt- 
OWNERS. 

? 2. At will. — Wliere no time foi thft 
duration of the partnership is fixed, it ijt 
called a “ partnership at will,” and may ha 
dissolved at the pleasure of any partner at 
a moment’s notice. (Sm. Merc. Law 26 
As to the frame of partnership deeds, s/*- 
5 Dav. Preo. Oonv. (2) 303.) As to 
other modes of dissolving a partnership. 
see Dissoi.ution, ? 2. See, also, Account, J 6. 

g 8. Retiring and continuing part- 
ners. — When a partner dies or retires, an<l 
the partnership agreement provides that 
the partnership shall not thereby be dis- 
solved, the remaining partners are called 
the “ continuing partners.” A retiring 
partner (and the estate of a deceased 
partner) is not liable for the partnership 
debts contracted after his connection 
ceased, provided, in the case of a retiring 
partner, that notice of the fact is given. 
No notice is required in the case of a dor- 
mant partner. (Lind. Part. 418 et seq.) M 
to the bankruptcy of partners, see Conver- 
sion, ? 8; Firm, 12 3, 4; Joint, 2 7. 

True partnerships are of two kinds. 

§ 4. General partnership.— A general 
partnership is where the business includes 
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All transactions of a particular class, as 
n-here A. and B, agree to carry on the 
business of bankers, grocers, &c. 

^ o. Particular, limited, or speciaL— 
In England, a particular (limited or special) 
jjartnersliip is where the parties agree to 
bhiXYQ the profits of one particular trnns- 
Mctifin ; as where A. and B. agree to join 
in selling a particular cargo of goods, or in 
W'orking a ])nrticular patent. In America, 
a limited partnership is one consisting of 
one or more general partners, jointly and 
severally responsible as ordinary partners, 
and by vrhom the business is conducted, 
and one or more special partners, who 
contribute in cash a specific sum as capital 
to the common stock, and who are not 
liable for the debts of the partnership 
beyond the fund so contributed. It is 
fionieUmea said that there is a third kind 
of partnership, called a ‘'universal partner- 
ship,” but this seems to he inaccurate. 
It is true that in Roman law there was a 
sorietas oynniwn bo7iornm, (D. xvii, 2, fr. 1, J 1, 
fr. 3. 3 1, fr. 5, fr. 73;) but societas is a very 
ditt'erent thing from "partnership,” for a 
sodftas might be entered into fur charitable 
purposes, mutual improvement, &o., and 
it is said that in reality a societas omnmm 
bononim only occurred between married 
persons. Holtz, Encycl. a. v, soeiftas. 

s 6. Bub-partnership.— A sub-partner- 
fillip is where a partner in a firm makes a 
stranger a partner with him in hi? share 
of the profits of that firm. Thus, if A. and 
B. carry on business as A., B. Co. ; and 
B, agrees with 0. to give him a share of 
the profits received from tho bu.«;inGHs of 
A., B. Co.; 0. is a sub-partner with B., 
but not a partner m the firm of A., B. 
Co. Lind. Part. 55 ; Wats. Oornp. P3(i. 709. 
Sre Firm, ? 4. 

S 7. Quasi-partnerships.— A qnasi- 
partuei-ahip, or partnership as regards tiiird 
persons, is where one person is lialfia for 
the debts of another as if be were his 
partner, although no true partnership 
exists. The cases in wliich this occura are 
referable to one of two principles. 


? 8. The first is. that where a person 
carries on business as agent for another, 
the latter is liable to third persons for the 
debts of the business. If the business is 
not carried on in his name, he is called a 
"dormant” or "andiaelosed partner.” 
(Cox V, Hickman, 8 H. L. C. 2G8.) For- 
merly, the doctrine was carried nm(dx 
further, so as to make every person Avho 
received a share of the profits of a. busi- 
ness liable for its debts, (,w Waugh r. 
Carver, 2 H Bb 231 ; 1 8m. Load. Gas 922 ;) 
but the better opinion now is, that an 
agreement entitling one person to share 
the profits made by another gives rise to 
nothing more than a presumption that the 
relation of principal and agent cxisis Ik'- 
tween them,* and the ]>asslng of Lb(3 Part- 
nership Act, I860, (q. r.,) has dojirived tlie 
question of much of its imiiortanee in 
England. By the operation of this act, a 
person who merely lends money to a firm, 
in consideration of receiving a. nliare of 
the profits, is not a partner even as regards 
third persons, but in ])opular langnago be 
is sometimes called a "dormant piirtnor,” 

: (Thr. Jt. S. Co, 4; 8m. More. Law 20,) or 
commanditairc {q, ti) 

g 9. Ostensible partner— Nominal 
partner.— Tho second priiufiplc bywldudi 
a person may be snbjtu^tod to iho liabllitb^s 
of a partner is, that when' a person liolds 
biniscdf out to third pc^rsons as a partner 
in tho firm, bo is liable to those porsorm 
for debts contnudeu by tlm linn : HUab a 
person is calbnl an " ustonHihlo partner.” 
(Lind. Part 47 rt m/. ; Wats. Part, 711; 
Thr. Jt. a Co, (>; Sm. Mens. La-w 23.) Tho 
termsoomH al«o to bo nsad to thaioti^ a real 
partner whoso name iifijiears, as opjaisod 
to aserrot partner. (1 Sm. Load. (Jas. 917.) 
Oonendly, tho "bolding ont” (‘-onsislH in 
bis allowing his name to ap)H*ar in the 
firm as if bo wi're a partner, and be is Uum 
HOinetimoH called a "nominal fiartner.” 
Lind. Tart. 489; 1 Hm. Load. Cas. 947, 9oL 

Partnjru, (who 5 h). U> La. Ann. 1 14; 21 K 
JI. 175; 43 liarh. (N. Y.) 435; 5 X>vn. (N. Y.) 
(58; a WttttadsH. (Pa.) 139. 


^^-Lhid, Part. 83 et seq,; Wats. Part 710; surance company are net liable for its debts, 
Mollwo, March <fe 0<>. v. Court of Wards, Xj. H, m\\m they aro mendiers of the coinpimy. Sfe 
4 P. d 410. As to whether holders of partid- Winstono’s (hise, 12 (.In I). 239; tn rr? Albio»j 
pating polioieri hi inHurancoconnianies arc liahlo 8odety, 10 Ch. 1). 83: tn re Qtrmt BrUaUi| 
for its debts, see In re Albion Life A*lsfl. Co„ 10 Sucioty, 16 Ch* L. 25'L 
Ch. D, 83. lloldei’s of polieiea in a aiutual la- 
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Tartkeb, ( who is not). 1 Blatclif. (U. S.) 488 ; 
8 Woodb. & M. (U. S.) 193; 26 Ala. 733; 36 Id. 
n ; 6 Gray (Mass.) 433; 20 N. H. 90; 45 Id. 
313; 5 Dutch. (N. J.) 74; 1 Gr. (N. J.) 76; 1 
Den. (N. Y.) 337 ; 2 Johns. (N. Y.) Gas. 329 ; 1 
Hill (N. Y.) 284; 3 Id. 162; 3 N. Y. 132; 3 
Robt. (N. Y".) 702; 15 Wend. (N. Y.) 187 ; 20 
Id. 70; 1 Pa. 140 ; 14 Pa. St. 34. 

(rights and powers of). 1 Nev. 354. 

Partner, doraianTj (defined). 2 Harr. & 
G. (Md.) 159; 4PhiL fPa.) 1. 

(distinguished from “nominal part- 
ner”). 19 Ves. 454-461. 

(liability of). 7 Wheel. Am. C. L. 

234. 

Partnership, (defined). 9 Cal. 616, 638; 
3 IlaiT. (Del.) 485; 4 Hoiist. (Del.) 338, 397; 
40 111. 406; 3 La. Ann. 462; 7 Hill (N. Y.) 
504, 513 ; 11 Wend. (N. Y.) 571, 580 ; 7 Wheel. 
Am. C. L. 204 ; 3 Kent Com. 22 ; Story Part. 
? 2; Wats. Part. 1. 

(what constitutes). 1 Black (U. S.) 

346 ; 1 Story (U. S.) 371 ; 1 Wash. (U. S.) 491 ; 

13 Ark. 28; 33 Ga. 243; 36 Id. 332; 27 Ind. 
399 ; 2 Greene (Iowa) 427 ; 11 La. Ann. 509 ; 

14 [d. 529; 1 Sm. & M. (Miss.) Ch. 404; 54 
Mo. 325 ; 1 Hill (N. Y.) 526; 4 Paige (N. Y.) 
148; 1 Ohio 84; 2 Jd. 64, 65 ; 4 Ohio St. 1 ; 7 
Pa, St. 165; 6 gerg. & R. (Pa.) 261; 2 Watts 
(Pa.) 342 ; 31 Vt. 395 ; Davies 320. 

(what is not). 15 111. 31 ; 4 La. Ann. 

216; 5 Id. 302; 6 Id. 677 ; 10 Id. 255; 35 Me. 
302; 2 Md. 38; 17 Mass. 197; 13 Minn. 523; 

15 Mo. 481 ; 22 Id. 177 ; 6 Halst. (N. J.) 181 ; 

16 Barb. (N. Y.) 309; 19 Id. 222; 47 Id. 317; 
1 Hill (N, Y.) 235; 9 Johns. (N. Y.) 470; 10 
Id. 226 ; 4 Johns. (N. Y.) Ch. 592; 5 N. Y. 186 ; 
1 N. Y. Leg. Obs. 38; 2 Sandf. (¥. Y.) 7; 4 Id. 
811; 37 Superior (N. Y.) 110; ? Ohio 514; 1 
Pa. St. 255; 16 Sorg. & B, (Pa.) 137; 2 Watts 
(Pa.) 86; 5 Sneed (Tenn.) 721; 10 Tex. 193; 6 
Vt. 119; 10 Id. 170; 41 Id. 398; 7 Leigh (Va.) 
116 ; 3 W. Va. 507 ; 1 H. Bl. 43, 48. 

(wiiat is the true criterion of). 1 

Clifi: (U. S.) 28. 

(what is evidence of). 43 111. 437. 

(how created). 11 La. Ann. 277 ; 49 

Me. 108. 

(what creates, as to third persons). 24 

How. (U. S.) 636. 

PARTNERSHIP ACT, 1865, (also 
called BovilPs Act,) is the Stat. 28 ami 29 Viet, 
c. 80. Its object was to abolish the common law 
rule that a pomm who shares in the profits of a 
firm is primd facie so far a partner us to be liable 
for the business debts of the linn. {See Lind. 
Part. 35 ; Wats. Comp. Eq. 710.) And it, there- 
fore, provides that no one of the following facts 
shall of itself make the person concerned a 
})artncr in the firm— (1) An advance of money 
to the firm in consideration of a periodical pay- 
ment out of or varying with the pixifiits; (2) 
remuneration of the services of a servant or 
agent by a share of profits; (3) the receipt of an 
annuity out of the profits by the widow or child 
of a deceased partner ; (4) the receipt of a share 
of profits in consideration of the sale of the 
goodwill If the firm becomes bankrupt, the 
persons who have advanced money or sold the 
goodwill to it in consida’ation of a share of the 


profits, are not to recover anything until the 
other ereditois have been paid in full. See Lind, 
Part. 35 ; Wats. Comp. Eq^. 710. 

Partnership charge, (what is not). Penn. 
(N. J.) 609. 

Partnership debt, (what is not). Sax 
(N. J.) 75. 

Partnership, general, (what constitutes). 
3 Abb. (N. Y.) Pr. n. s. 20. 

Partnership, limited, (what constitutes) 
1 Wend. (K Y.) 457. 

Partnership, private, (what constitutes). 
Ole. (U. S.) Adm. 334. 

PARTNERSHIP PROPBRTY.-It 
makes no difference whether partnership 
property, held for the purposes of a trade 
or business, consists of personal or movable 
property, or of real or immovable prop- 
erty, or of both, so far as the ultimate 
rights and interests of the partners are 
concerned. It is true, that at law, real or 
immovable property is deemed to belong 
to the person in whose name the title by 
conveyance stands. If it is in the name 
of a stranger, or of one partner only, he is 
deemed the sole owner at law; if it is in 
the names of all the partners, or of several 
strangers, they are deemed joint tenants, 
or tenants in common, according to the 
true interpretation of the terms of the 
conveyance. But however the title may 
stand at law, or in whose name or names 
soever it may bo, the real estate of the 
partnership will in equity be treated as 
belonging to the partnership, and disposa- 
ble and distributable in like manner ns its 
personal property, and the parties in whose 
names it stands as owners of the lega.1 title 
will be held to be trustees for the partner- 
ship, and accountable accordingly to the 
partners, according to their several shares, 
rights and interests in the partnership as 
cestids que trust or benefieiaries of the same. 
Hence, in equity, in case of the death of 
one partner, there is no survivorship in 
the real estate of the partnership, but his 
share will go to his I'cpresentatives. Colk 
Part, 82. 

Partnership property, (what is). Sax. 
(N. J.) 441; 1 Pars. (Pa.) SeL Cas. 270; 20 
Tex. 719. 

Partnership stock, (what is). 11 Mass* 
469, 472. 

PART-OWNBBS.- 

g 1. Persons who are entitled to prop- 
erty either jointly, in common, or in cch 
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parcenary. Part-owners differ from part- 
ners in several respects, the principal of 
which are: (1) that a partner is the agent 
of his copartners within the ordinary scope 
of the business, so that he has power to 
bind them towards third persons even 
against their will, while a part-owner, in 
the absence of a special agreement, has no 
such power, and can only deal with his 
own interest in the property (Lind. Part. 
58) ; (2) that a part owner can transfer his 
interest to a stranger, while a partner can- 
not without the consent of his copartners. 

I 2. Ship. — The term part-owners ” in 
this relation chiefly occurs in the law of 
merchant shipping. Part-owners of a ship 
are tenants in common. Diflicult ques- 
tions often arise as to whether the co- 
owners of a vessel are partners in respect 
of her, either generally or for a particular 
voyage. Foard Mer. Sh. 31^ et seqi. See, 
also, Managing Owner. 

Pabt-ownees, (defined). 129 Mass. 127, 128. 

PARTURITION.— The act of giving 
birth to a child, I 

Parts behtond sea, (in a statute). 11 Me. I 
103. 

Parts of a boi/LAR, (in a statute). 10 Pet. 
(U. S) 622. 

Parts op acts, (in a statute). 15 Wend. (N. 
y.) 243. 

Parts, their, (in a will). 2 Munf. (Ya.) 
458. 


51 ISr. H. 71 ; 2 Gr. (N. J.) 440 ; 6 Halst. (N. J.) 
318; 2 Harr. (N. J.) 434; 6 Abb. (N. Y.) Pr. 
316; 53 Barb. (N. Y.) 63; 5 Hill (N. Y.) 441 ; 
14 Hun (N. y.) 157; 4 Lans. (N. Y.) 208; 6 
Paige (H. Y.) 54 ; 1 Robt. (N. Y.) 607 ; 4 Sandf. 
(N. Y.) 115; 3 Serg. & R. (Pa.) 246; 36 VVis. 
518; 40 Id, 28; 2 Ld. Raym. 1066. 

Party aggrieved, (in a statute). 3 Allen 
(Mass.) 556; 2 Abb. (N. Y.) Pr, 390; GO N. Y. 
16; 4 Rawle (Pa.) 268, 271; 1 Ex. D. 511; 2 
Q. B. D. 608; 6 /rZ. 29, 30. 

Party becoming absolutely entitled, 
(in land clauses act). 7 Ch. D. 708. 

Party, each, (in a statute). 15 Ind. 274. 
Party en abided by law to declare trust, 
(in statute of frauds). 7 Ch. D. 60. 

Party grieved, (in a statute). 6 Q. B. D. 
21 ; 7 Id. 465. 

Party or privy, (to a conveyance). L. E. 
9 C. P. 362. 

Party to a suit, (wbo is not). 1 Pick. 
(Mass.) 118; 21 Mich. 509; 14 Barb. (H. Y.) 
536; 6 Vt. 316, 320. 

. (in a statute). 15 Ind. 274. 

Party to an action, (in a statute). 9 Vr. 
(N. J.) 272. 

Party to the action, (in a statute). 16 
Am. L. Reg. N. s. 181 ; 78 N. Y. 220, 221 ; 6 
Abb. (N. Y.) Pr. N. s. 1 17. 

Party to the piiooeeding, (defined). 37 
Ind. 333. 

PARTY-JURY.— A jury made uj) of lialf 
foreigners and half natives. J uuv, 'i 9. 

PARTY-STRUCTURE. — A structure 
separating buildings, stories, or rooms whiidi be- 
long todififerent owners, or wliiidi arc a,pproaf{hed 
by distinct staircases or separate entrances Irom 
without; whether the same l>e a partition, arch, 
floor, or other structure. (Wtat, 18 and 19 Viet, 
c. 122, ? 3 .)— & W. 


PARTUS.— Offspring. 

Partus ex legitimo thoro non cer- 
tius nosoit matrem quam genitorem 
euum (Fortes. 42) : The offspring of a legiti- 
mate bed knows not his mother more certainly 
than his father. 

Partus sequitur ventrem (2 Bl. Com. 
890) : The offspring follows the clam. 

This maxim applies to the status of the issue 
of a female slave by a free father in countries 
where slavery is recognized. 


PARTY,— to Parties* 

Party, (defined). 21 Me. 481 : 51 K. H. 71 ; 
56 B. 74 ; 8 Wheel. A m. 0. L. 143, 144. 

(who is not), 38 Vt. 440, 

(equivalent to person 10 Bush 

(Ky.) 295, ^ 

(not synonymous with “ pei*son”). 8 

Hen. & M. (Va.) 255. ^ 

(in a deed). 5 Halst. (N, J.) 48. 

a statute). 87 Ind. 838 ; 10 Bush 

(Ky.) 295; 63 Me. 462; 41 Md. 862, 869; 17 
Mass. 222; 4 Pick. (Hass.) 410; 36 Mich. 331; 


PARTY-WALL.— In tho primary 
and most ordinary nu^aning of Ihn torm, a 
party-wall is: (1) A wall of which tho t.wo 
adjoining owners arc tmmnts in c^onunon. 
But it may also nioan (2) a wall dividod 
longitudinally into two strips, oiui hidong- 
ing to each of tho noighhoring owh<n*H; 
(8) a wall which bolongs entirely to on(» 
of tho adjoining owners, hut is HUl)j(u*t to 
an easement or right' in tho other to hav<j 
it maintained as a dividing wall IndAVi^cn 
the two tenemonts (the term is h<» *ih{uI in 
some of tho English huihUng acts); or (4) 
a wall divided longitudinally into two 
moioties, each moiety being Huhjtuit to a 
cross easement in favor of ihn owner of 
the other moiety. (Watson n.Oniy, 14 Ch. 
D. 192.) Consult tho local statu tos on this 
subject. 

Party-wall, (defined). L. B. 8 Ch. 1084} 
14 Ch. D. 192. 
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P ARUM. — Little ; but little. 

Parum differunt guse re concordant 
(2 Bulst. 86) ; Things which agree in substance 
ALjfter but little. 

Parum est latam esse sententiam 
nisi mandetur executioni (Co. Litt. 289) : 
It is not enough that sentence be given unless it 
be oi’dered into execution. 

Parum profioit scire quid fieri debet, 
si non cognoscas quomodo sit factu- 
rum (2 Inst. 50S): It profits little to know 
what ought to be done, if you do not know how 
it is to be done. 

PARVA SERJANTIA.— Petty ser- 
jeanty {q, v.) 

PARVISB. — An afternoon’s exercise or 
moot for the instruction of young students — 
bearing the same name originally with th6 Par- 
t'isicB (little-go) of Oxford. Seld. Notes, c. li. 

PARVUM CAPE.— Cape. 

PAS. — In French law, precedence ; right of 
going foremost. 

PASOH. — The passover. 

PASCHA CLAUSUM.— The octave of 
Easter, or Low-Sunday, which closes that 
solemnity, 

PASCHA FLORIBUM.— The Sunday 
before Easter, called Palin-Sunday." 

PASCHA RENTS.— Yearly tributes paid 
by the clergy to the bishop or archdeacon at 
their Etisler visitations. 


generally called “ passing” the order, but strictly 
speaking the passing is ijerformed by the regis- 
trar, who places his initials at the end; after 
which the order is entered (g.-y.and see Minutes, 
? 3). Hunt. Eq. 87 ; Dan. Ch. Pr. 876. 

2 3. Accouiit, — ^When an account has 
been brought into court and vouched, the 
clerk or judge is said to have passed or 
allowed it, with or without disallowances 
or surcharges. The term '"pass'” is also 
applied to the accounting party who brings 
in the account. Spp Account, 2? 6, 7. 

2 4. Statute. — When a legislative bill is 
finally assented to by a majority vote of 
the body having its enactment in con- 
sideration, it is said to be “passed’* by 
such body ; and when also passed by the 
other house and approved by the execu- 
tive (see Veto) such bill becomes a statute. 

2 5. In criminal law.— To pass a forged 
or counterfeit coin or instrument, is to 
circulate, put forth or utter it. 

2 6. Pass is also the name of a written 
permission given by some one in author- 
ity, allowing the holder to go beyond cer- 
tain designated bounds, or to a specified 
place. These passes are most frequently 
issued by military officers in tkne of war 
or insurrection, but are sometimes given 
by shorifih to their prisoners, and during 
the existence of slavery, were a sort of 
passport enabling slaves to leave their 
plantations. 


PASOUA.— A particular meadow or pas- 
ture land set apart to feed cattle, 

PASOUAG-E.— The gracing or pasturage 
of cattle. 

PASNAO-E, or PATHNAG-B IN 
WOODS, dec.— /S’cc Pannage. 

PASS.— 

2 1 . ConTeyanoing.— In conveyancing, 
to pans is to transfer or be transferred. 
Thus, wc may either say that a convey- 
ance by a person entitled to make it passoB 
the estate limited by it, (see Operative 
Wt)Hns,) or that tbe estate passes by the 
couv(yanco. 

2 2. Ohanoory practice.— In the practice 
of the English Uimneery Division, when the 
draft (or “niinutes”) of an order or judgment 
haH been settled by the registrar in the presence 
of the parties, it is lett for engrossment, and 
when it has Imn engrossed, the parties again 
attend to exatninc the engrossment with the 
draft; if it is correct they sign it, and this is 


Pass, (applied to counterfeit bank bills). 4 
Allen (Mass.) 301. 

(in revised statutes, ch. 61, B 1). 10 

Cush. (Mass.) 499. ^ 


PASS-BOOK. — A kind of memoran- 
dum book which bankers and some olasaes 
of merchants isBue to their customers, 
adapted to be carried back and forth by 
the customer, and in which a record of 
his deposits or purchases may be made. 
Being in the customer’s general posses- 
sion, it is a check upon tbe entries made 
by the other party in his own books. The 
significance of the name seems to he in 
the fact that tbe book pjisses batsk and 
forth; the customer keeps it, but the 
dealer makes the entries,— 


PASSAGE.— (1) The easement of 
passing over a piece of private water,, 
analogous to a right of way over land*. 
(Alban v. Brounsall, Yelv. 163; Tailor v*. 
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Markham, 1 Brownl. 215. See Easement; 
Way.) (2) A voyage upon a ship or other 
vessel navigating the sea, or some laige 
lake or river. 

Passage, (in an indictment). 1 Mod. 73. 

(of an act). 16 Gray 144; S3 

Pa. St, 202. 

PASSAGE COURT.— Court of 
Passage. 

PASSAGE-MONEY.— The sum paid 
for the conveyance of a person, with or 
without baggage, by water, as distin- 
guished from freight,” or “freight- 
money,” whi(ih is paid for the transporta- 
tion of goods and merchandise. 

Passage of this act, (in a statute); 10 E.L 
8S, 90. 

Passage room, (in pleading in ejectment). 2 
Ld. Raym. 1470. 

PASSAGIO.— An ancient writ addressed 
to the keepers of the ports to permit a man who 
had the king’s leave to pass over sea. — Heg. Grig, 
193. 

PASSAGIUM REGIS.— A voyage or 
expedition to the Holy Land made by the kings 
of England in pei’son. — Cowell, 

PASSATOR. — He who has the interest or 
command of the passage of a rivex* ; or a loi’d to 
whom a duty is paid for passage. — Whai'ton, 

Passed in the present session, any act 
to be, (in a statute), Dwar. Stat. 686. 

PASSENGER. — A person conveyed 
for lure from one place to another. 

2 1. By sea— Rights and duties of.— 
Passenger-ships are those iJOCuliaiMy ap- 
j)ropriMted to the conveyance of ])a8aenger8. 
Ill some respects, passengers by ship may 
be (jonsidered as a portion of the crew. 
They may be called on by the master or 
commander of the ship, in case of imnii- 
nent dangei', either from tempest or ene- 
mies, to leiul their assistance for the general 
safety; and in the event of their declining, 
juay be punished for disobedience. This 
])nm'i]>)o has been recognized in several 
cases; but as the authority arises out of 
the necessity of the case, it must be exor- 
cised strictly within the limits of that 
luicicssity. (Bt)y(*e v, Baylilfe, X Campb. 
68.) A passenger is not, however, bound 
to remain on board a ship in the hour of 
danger, but may quit it if he have an op- 
purtuni^; and he i» nut required to take 


upon himself any responsibility as to the 
conduct of the ship ; if he incur any re- 
sponsibility, and perform extraordinary 
seiwices, in relievinga vessel in distress, he 
is entitled to a corresponding reward. The 
goods of passengers contribute to general 
average. (Abb. Sh. 3, c. x.) — Whetrfon. 

2 2. Liability of carrier. — Unless 
where any particular passenger travels 
with a free pass or otherwise “at his own 
risk,” (McCawley v. Furness Ry. Co., L. R. 
8 Q. B. 57,) the carrier (whether person or 
company) is liable for negligence or iin- 
sldllfuliiess producing damage or death, 
(Crofts V, Waterhouse, 3 Bing. 319;) but 
the contributory negligence or unskill ful- 
ness of the passengers may relievo the 
carrier, (Martin v. Great Northern Ry. Co., 
16 Com. B. 179.) As regards the l>aggage 
of passengers, (being articles properly so 
called, and not including mercliandise,) it 
appears that the carrier is in the general 
case liable for its safe delivery on the plat- 
form of arrival, (Richards v, London, 
Brighton, and South Coast Ry. Co., 7 Com. 
B. 889,) and in certain oases even for its 
safe transfer to the xigont of the passenger 
at the station or point of arrival, (Wil- 
loughby V. Horridge, 12 Com. B. 742 ;) and 
conditions of an unreasonable character 
exempting the company from liability for 
the loss or damage of baggage are void, 
(Cohen v. South Eastern Ry. Co,, 1 Ex. IX 
217; 2 Id, 253,) oxcepting as regards the 
carriage thereof on railways not Ixdonging 
to the company. [Znm South Easlera 
Ry, Co., L. R. 4 Q. B. 539; and. mi, ILm- 
derson Stevenson, L. R. 2 11. L. Sc. 470.) 
But the passenger must travel with hjls 
baggage. (Bechor v. Groat Kastcjrn Ry, Co , 
L. R. 5 Q. B. 241,) an<l must not take it 
(excepting at his own risk) into the car- 
riage with him, (Talley v, West(U’ni 

Ry. Co., L. R. G 0. P. 44.)— /irew?,. For 
the American cases on the liability of 
carriers of passengers, referonoeH given 
under Baggage; Gakhieu; Common Gau- 

BIER. 

Passenger, (defined). L, B, 2 A. E, 106* 

■ — — (who is not). 129 Miuw, 600. 

(responsibility of carrier of). 13 

Wend. (N* X.) 626; 2 Campb, 80; 2 Esp. 533* 

PASBIAGWABItrS.-^A fevrymm 

Jacobs 
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Passing, (a statute). 4 T. K. 660, 662. 

Passing a counterfeit note, (what is not). 
S Yerg. (Tenn.) 451. 

(in a statute). 11 Mass. 136: 2 Binn. 

(Pa.) 339. 

Passing a paper, (defined). 1 Baldw. (U. 
S.) 366. 

Passing of the act, from and after the, 
(in a statute). 5 Com. Dig. 320. 

PASSING-TICKET.— A kind of permit, 
being a note or check which the toll-clerks on 
some canals ftive to the boatmen, specifying the 
lading lor which they have paid toll. 

PASSIO. — Pasnage, a liberty for hogs to 
run in forests or woods to feed upon mast. Mon. 
Ang. 1, 632. 

Passion, (as opposed to “deliberation”). 74 
Mo. 222; 1 Ky. L. J. 185. 

PASSIVE DEBT. — A debt upon which, 
by agreement l)etween the debtor and creditor, 
no interest is payable, as distinguished from 
arJice debt, i. e. a debt upon which interest is 
paya])le. In this sense, the terms active and 
passive are ai)phed to certain debts due from the 
fcjpauish government to Great Britain. — Whai'ton, 

PASSIVE TPIJST. — A trust as to which 
the trustee has no active duty to perform. Pas- 
sive uses were resorted to before the Statute of 
Uses, in order to escape from the trammels and 
lianlships of the common law, the permanent 
division of property into legal and equitable 
interests being clearly an invention to lessen the 
force of sotne pre-existing law. For similar 
reasons, equiiable interests were after the statute 
revive 1 un ler the form of trusts. As such they 
continued to llourisli, notwith.standing the singu- 
lar amelioration eifected at a later period in the 
law of ItMiure, because the legal ownei*ship was 
attended with some peculiar inconveniences. 
For, in order to guard against the forfeiture of a 
legal estate lor lile, passive trusts, by settlement, 
were resorted to, and lieuce trusts to preserve 
contingent remaiiKlers; and j)assive trusts were 
and are created in order to j)revent dower. 

Where an acUlve trust was created, without 
defining the quantity of tlie estate to be taken 
by the trustees, the courts endeavored to give by 
construction the (puintity originally requisite to 
satisiy tlie trust in every event, but if a larger 
estate was expressly given, the courts could not 
reject the excess ; and, althougli tlie estate taken, 
whethei exnressly or constructively, might not 
have ejLceeued the original scope of the trust, 
yet, if eventually no estate, or a Jess estate, wore 
actually wanted, the legal ownership remained 
wholly or partially vested in the trustee as a 
merely pa.ssive trustee, 1 Hayes Conv. 103. 

PASSIVE USE.— A permissive use (g. v,) 

PASSPOBT. — (1) A license for the 
safe passage of any one from one place to 
another, or from one country to another. 
{Bee 2 Sleph. Com, (7 edit.) 494 ; 4 Id, 217.) 
(2) A kiud of d'^cument carried by a mer- 


chant vessel in time of war, intended to 
evidence the nationality of the vessel, and 
protect her from belligerents. (3) A safe 
conduct, or permission granted in time of 
war, for the removal of persons or effects 
from a hostile country . — BurrilL 

Past members, (in companies act, 1862). 
L. R. 5 H. L. 711. 

PASTITIUM. — ^Pasture land . — DomescL 

PASTOR. — A shepherd. Applied to a 
minister of the Christian religion, who has 
charge of a congregation, hence called bis 
“flock.” 

PASTURAGE— PASTURE 

? 1. “Pasture” means both (1) land em- 
ployed for the pasturage of cattle, <fec.,‘ and 
(2) the right of pasture. “If a man doth 
grant all his pastures, pasturas, the land 
itselfe imployed to the feeding of beasts 
doth passe, and also such pastures or 
feedings as he hath in another man^s soile.” 
Co. Litt. 4 b. 

I 2. A right of pasture is the right of feeding 
animals on the grass and other wild herbage, 
and the leaves, mast, acorns, &c., of trees grow- 
ing on land belonging to another person. Rights 
of pasture, in English law, are of three kinds, 
several, common, and seignorial. 

? 3. Several. — A several pasture is one 
wliich entitles the person having the right to 
exclude the owner of the land from feeding hia 
beasts on it. (Co. Litt, 122a.) Such a right 
may be created by grant or prescription. ( Wms. 
Comm, 9.) Sheeplieaves {q, v,) seem to be 
several rights of pasture. 

? 4. Oommon. — A common of pasture is 
where the person having the right can only 
exercise it in common with the owner of the soil. 
As to the varieties of common of pasture, see 
Common, 4 ei seq, 

I 5. Seignorial. — ^.^V. seignorial right of 
pasture occum in the case of a foldcourse (q, v,) 

i 6. Reg^ulated pasture.— By the 113th 
section of the Gcnex'al ■ Inclosure Act, 1845, any 
hind directed to be inclosed under that act may 
be set apart to be stocked and depastured in 
common by the persons interested therein. The 
valuer acting in the matter is to Jiscertain and 
allot the stints or rights of pasturage of the pej> 
sons interested, the numbers and kinds of 
animals to be admitted to the pasture, the times 
during which the animals may be kept on the 
pasture, &c. Such a pasture is called a “regu- 
late<i pasture.” See Field Reeve. 

Pastture, (what word in a grant wilLpass). 

Com. L. & T. 75. . ' 

• » 

RASTUS,— The procuration or provision 
which tenants were bound to make for their 
lords at certain times, or as often as t})|!y made a 
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progress to their lands. It was often converted 
into money. — Wharton, 

PATENT.— 

g 1. For invention. — A privilege 
granted by the crown or government to 
the first inventor of a. new and useful dis- 
covery or mode of manufacture, that he 
alone shall be entitled, daring a limited 
period, to use and make a profit by it. It 
is so called because the privilege is granted 
by letters-patent (g. v,) In England, a 
patent cannot be granted in the first 
instance for longer than fourteen years, 
but where an extension is necessary to 
remunerate the patentee for bis expense 
and labor in perfecting the invention, the 
term may be extended by the Privy 
Council for another fourteen yearg. (Stat. 
21 Jac. I. c. 3; 5 and G WilL IV. c. 83; 7 
and 8 Viet. c. 69; 16 and 17 Viet. cc. 5 and 
115; Wms. Pera. Prop. 279; 2 Steph. Com. 
25 et seq.; In re Dering's Patent, 13 Ch. D 
393.) In America, the term is now seven- ^ 
teen years and there can be no extension. 
Spp Extension of Patent. 

i 2. A patentee may grant licenses for 
the use of his invention, or may assign 
the patent by a registered instrument. 

J 3. A patent is incorporeal personal 
property, S(^e Personal Property, 2 6. 

g 4, The remedy for the infringement of 
a patent is by action for damages or in- 
junction, or both. See Account, ? 8; In- 
quiry, ^ 2. 

See, further, as to patents under titles, 
Caveat ; Infringement ; Injunction ; 
Lktters-Patent; NovEi/ry; Particulars 
OF Breaches and Ojbjeotxons; Scire 
Facias. 

g,5. For land. — A conveyance by the 
United States, or by a State, of a portion 
of the public, lands. See United States Bov. 
Stat. tit. “The public lands.” 

Patent, (defined). 18 Cal. 11. 

(as equivalent to a “deed”). 20 Cal. 

387. 

(on label attached to goods), 6 Ch. D. 

850. 

PATENT AMBIG-UITT.-&6 Ambi- 
guity. 

PATENT BILIi OFFIOE.— The attor- 
hewnoral’H patent bill office is the office in 
which were fornierlv prepared the draffs of all 
lettera-patent issued ui England, other than 


those for inventions. The draft patent was 
called a bill (g. v. ? 5), and the officer who pre- 
pared it was called the “clerk of the patents to 
the queen's attorney and solicitor general.” By 
the Great Seal Act, 1851, warrants were substi- 
tuted for bills, and by the G. S. Act, 1880, the 
duty of prepaiing such warrants was transferred 
to the clerk of the crown in chancery (g. and 
see Privy Seal. 

PATENT FOR DESI(3-N.-Pro vision 
is made in the patent laws for the pro- 
tection of those who devise new and orna- 
mental designs, and patents are granted 
for that purpose. These patents, while of 
the same general nature as ordinary pat- 
ents for inventions, are subject to some 
provisions of law peculiar to tliemselves, 
as to which see United States Bev. Stat. 

4929-4933. See, also, Registration of 
Designs. 

PATENT OP PRECEDENCE.— Let- 
ters-patent granted, in England, to such barristoi-s 
as the crown thinks fit to' honor with Unit luark 
of distinction, whereby they are entitled to such 
rank and pre-audience as are assigneil in tludr 
respective patents, which is sonietimeiB next after 
the attorney-general, but more usjially next after 
his majesty’s counsel then being. These rank 
promiscuously with the king’s (or queen’s) coun- 
sel, but are not the sworn servants of the crown, 
3 Bl. Com. 28 ; 3 Stex)h. Com. 274. 

PATENT OPPICB.— 
j 2 1. A bureau attached to the dopart- 
montof the interior at Washington hav- 
ing charge of the issuing of patents for 
inventions and other business iuoidontal 
thereto. 

S 2. There are two patent offu^cs in England, 
namely, the office of CcmunisHidiuTs of Puients 
for Inventions, and the Great .St‘al PaleiUOfiitu 

8 3. Patents for inventions. - -The office 
of the comnuHsionors of palonts is whero the 
business relating to the granting of Ic,tt(»rs-pat,tM»t 
for invontiouH is curried on. ( Jom h (shion EU 
OF Paten ; Patent. 

? 4. Great Seal Patent Omco.— As to 
the Great Heal Patent Offi<‘c, Great Heal, 
g 4. Xlio chief of Iho office is culh-d the “clerk 
of the paUmtH.” By the Great Seal (Gflb'es) 
Act, 1874, power in given to aboUsli Umoffiee of 
clerk of the patents, and to transfer the duties to 
the Clerk of the crown in Ciimu^ery t g. v,) 

PATENT EIGHT.-*^ I^atknt. 

Patent right, (in a license to use a patent)* 
1 Conn, 342, 

Patent riraiiT fob stron: m I have, (ia 
a grant of a license). 4 Wheel Am. C. L 4. 

PATENT-BOLLS*— Registers in whicn 
lettors-patont are reoord(»d in England. 
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PATENT "WRIT. — An open writ ; a writ 
not sealed up or closed. See Close Weits. 

PATENTEE. — One who has obtained 
a patent. 

Pater est quein nnptise demonstrant 
(Co. Litt. 123) : He is the lather whom the 
nuptials indicate. 

This maxim it is which prevents an apparent 
father from bastardizing the issue born under 
cover of his marriage. The evidence of access 
or of non-access between married people living 
togetlier is excluded for public reastms of de- 
ceiicy and morality. (Kol. Abr. Biislard, B.; Co. 
Litt. 244a.) But tlie maxim does not exclude 
proof of non-access, where the husband is proved 
to have been absent during the entire period of 
gestation. Morris v. Davis, 5 Cl. & F. 1(53 ; and 
see Banbury Peerage Case, 1 S. & S. 155 j Barony 
of Saye and Sele, 1 H. L. C. 507. 

PATER PATRIABj. — F ather of the coun- 
try. See Pabens PATBiis. 

PATERFAMILIAS,— In the civil law, 
one who was sui juris and the head of a family. 
Sand. Just. (5 edit.) 26. 

PATBRNA PATERNIS.— An expres- 
sion used in the French law to signify that, in a 
succession, the property coming from the father 
of the deceased descends to his paternal rela- 
tions. — Bomier, 

PATERNAL.— That which belongs to 
the father or comes from him. 

PATERNAL POWER.— The lawful 
authority of parents over their children, 

PATERNAL PEOPERTY. — Prop- 
erty which descends from the father and 
other ancestors of the paternal stock. 

PATERNITY. — The state or condition 
of a father. It becomes a question, when 
a widow marries immediately after the 
death of her husband, and she is delivered 
of a child at the expiration of ten months 
from the death of the first husband, as to 
the paternity of the child. Blackstone and 
Coke say, that if a man die, and his widow 
soon after mai’ry again, and a child is born 
within such a time as that by the course 
of nature it might have been the child of 
either husband, in this case ho is said to 
be more than ordinarily legitimate, for he 
may, when he arrives at years of discre- 
tion, choose which of the fathers he 
pleases. But Hargrave suggests that the 
circumstances of the case, instead of the 
choice of the issue, should determine who 


is the father. The Romans forbade a 
woman to marry until after the expiration 
of ten months from her husband’s decease, 
which term was prolonged to twelve by 
Gratian and Valentinian. The French 
Code has adopted the same rule, viz., after 
ten months. It was also established under 
the Saxon and Danish governments. It 
was the law in England until the Conquest. 
Beck Med. Jur. 382, 

PATIBXJLARY. — Belonging to the gal- 
lows. 

PATIBULATED. — ^Hanged on a gibbet. 

P ATRIA. — The country; the men or jury 
of a neighborhood. 

PATRIA POTBSTAS.— In the civil 
law, paternal power. For the extent of this 
great power, see Sand. Just. (5 edit.) 28. Tlie 
modes in which the patria potestas was ended 
were: (1) The death of the parent; (2) the 
parent or son sufering loss of freedom or citizen- 
ship; (3) the son attaining certain dignities; 
(4) emancipation. — Wharton. 

PATRIARCH. — The chief bishop over 
several countries or provinces, as an archbishop 
is of several dioceses. Godb. 20. 

PATRICIDE .-One who has killed hia 
father. As to the punishment of that 
offense by the Roman law, see Sand Just. 
(5 edit.) 496. See PARaioiDE. 

PATRICIirS.— In the civil law, a title of 
the highest honor, conferred on those who en- 
joyed the chief place in the emperoFs esieem. 

PATRIMONY.— An hereditary estate 
or right descended from ancestors. 

PATRINUS. — ^A godfather. 

PATEITItJS. — An honor conferred on men 
of the first quality in the time of the English 
Saxon kings. 

PATRON. — The patron of a living or bene- 
fice is the owner of the advowson {g, v.) ; and in 
the Roman law, the former nntster of a freed- 
nian was called his “patron/’ Also, in the 
French marine law, the captain or master of a 
vessel. 

PATRONAOB. — The right of presenting 
to a benefice. A disturbance of patronage is a 
hindrance or obstruction of a patron to present 
his clerk to his benefice, the remedy for which 
was the real action of quare impedit 

PATRONATIJS.— Patronage. 

Paxbonize, (defined). 9 Bradw, (111.) 345. 
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Patronum faciunt dos, sedificatio, 
fundus (Dod. Adv. 7) : Endowment, building 
and land make a patron. 

PATROON. — In early New York law, the 
lord of a manor. 

PATRUELIS. — In tlie civil law, a consin- 
german by the lathei*^s side ; the sou or daughter 
of a father^s biother. — Wharton, 

PATRtrCFS.— An uncle by the father^s side, 
a father’s brother. 

PATRTJUS MAO-NirS.— A grand- 
father’s brother, gianduncle. 

PATBUUS MAJOR.— A great-grand- 
father’s brother. 

PATBIJUS MAXIMUS. — ^A great- 
grandfather's father’s brother. 

Patterns, (equivalent to “tools”). 124 
Mass. 418, 421. 

PAUPER means (1) a person in re- 
ceipt of relief under the poor laws; (2) a 
person suing or defending an action in 
Joniia pavperis. As to the former, see 
Guakd IANS OP THE Poor; Overseer; Par- 
ish; Poor L\w; Settlement; as to the 
Litter, see Dispauper; Dives; In Poema 
Pauperis. 

Pauper, (defined). 30 Ark. 764; 124 Mass. 
696; 11 Pick. (Maas.) 538; 3 Pittab. (Pa.) 129; 
46 Vt. 617, 620. 

(who is). 14 Pick. (Mass,) 341. 

(in a statute). 49 111. 186; 10 Cush. 

(Mass.) 238. 

PAUPBRIES. — In the Roman law, damage 
done by some domesticated animal during some 
sudden willfulness, occasioned e. g, by heat The 
owner was liable. 

PAVAGtE. — M oney paid towards paving 
the streets or highways. 

Pave,* (defined). 31 Iowa 31, 

Pavement, (in a statute). 20 Hun (N. Y.) 
303, 304. 

Pavino, (includes “flaggingof sidewalks”). 
76N.Y.174. 

PAWN-PAWNBROKER. -Pawn 
is sometimes used (especially by the older 
writers) in tlio same sense as pledge” 
{q . (Ooggs V. Bernard, Ld. Raym. 909; 
1 Sm. Lead. Gas. 188 ;) but more usually 
at the present day it signifies ^*a pledge to 
a pawnbroker or person who keeps a shop 
for the purchase or sale of goods, and 
takes goods by way of security for money 
advanced thereon*” Statutory regulations 


have been made for preventing frauds and 
overcharges by pawnbrokers. Thus, in 
England, every pawnbroker taking a pledge 
for a loan not exceeding £10 is bound to 
give the pawner a pawn ticket, specifying 
the charges for interest, &c., which he is 
allowed by the statute to make, the period 
within which the pledge may be redeemed, 
&c.; he is also bound to keep account 
books showing all sales of pledges by him. 
(Pawnbrokers Act, 1872; Fish. Mort. 70 ) 
Similar regulations are provided by statulo 
in the several States. He has a statutory 
power of sale by auction. (Fish. Mort. 
603.) In other respects he is a bailee, like 
an ordinary pledgee. See Bailment, § 2. 

P A WNAG-E, or PANNAGE. — See 
! Pannage. 

PAWNEE.— The person with whom 
a pawn is deposited; a pawnbroker {q. v.) 

PAWNER, or PAWNOR— The per- 
son depositing a pawn. 

PAX REGIS.— The king's peace; the 
verge of the court. 

Pay, (defined). 1 Cush. (Mass.) 73; 36 Barb, 
(N. Y.) 614; 36 N. Y. 522, 527. 

(as equivalent to “deliver”). 1 I>t)nv. 

Inst. 459. 

(condition in a bond not to). 2 Salk. 

463. 

Pay, I PROMISE to, (in a note). 4 Burn, ds 
C. 235. 

Pay my debts, (in a will). 1 Root ((/Otin.) 
343, 

Pay purchase money, (the purdniMc of 
land subject to an agreement to). 3 Watts 
(Pa.) 60. 

t Pay the contents to my use, (in a puunia- 
sory note). 3 Mass. 227. 

PAYABLE.— A sum of money is said 
to bo payable when a ponson is under an 
obligation to pay it. “Payahlo” may 
therefore signify an obligation to pay at a 
future time, but when used without quali- 
fication “payable^' moans that the debt is 
payable at once, as opposed tt) “owing” 
(( 7 . V.) In re Stockton, <fcc., Oo., 2 Oh. D* 
103. 

Payable, (in a settlement). 3 Ch* D* 054; 
9 Ves. 300. 

(in a will). 8 Jur. 770 ; L, R. 10 Eq. 

224; 16 J<L 20B; 5 Oh. I). 984; 17 Id. 837 ; 14 
Vea 470, 477 ; 16 Jd m. 

Payable as convenient* (in a contract). 
120MHHK. 171. 

Payable at twentt-one, (ia a will)* 10 
Mod.434; lStr.2S8* 



PAYABLE. 


(941) 


PAYMEXT. 


Payable at twenty-one ob mabbiage, (a 
legacy). 2 Bro. Ch. C. 305. 

JPayable in cubbency, (in a promissory 
note). 8 Minn. 324. 

^^Payable in tbade, (defined). 114 Mass, 

PAYEE. — One to whom a bill of ex- 
change, promissor}’- note or check, is made 
payable. See the three titles. 

Payee, (in a statute). 1 Scam. (111.) 140, 142- 

Paying, (cannot mean “liable to pay”). 14 
Ves. 4. 

(in an agreement). 2 Hen. & M. 

(Ya.) 42. 

(in an assignment). 3 \V’heel. Am. C. 

L. 182. 

(in a bill of sale). 8 Conn. 491. 

(in a covenant). Str. 458. 

(in a lease). 2 Mod. 34. 

(in a will). 2 Conn. 196, 1 99 ; 2 Halst 

(N. J.) 378; 2 Yeates (Pa.) 367; Reeve Dom. 
Rel. 4SS; 1 Cro. 146, 204, 378, 379, 833; Cro. 
Jac. 527; Dver 73a, 348 a; Hob 65; 11 Ir. 
Eq. 386; 2 Mod. 25; 11 Jd. 208; Poph. 11; 1 
T. R. 34G; 2 Vern, 106; Wiiles 652; 4 Bac. 
A hr. 324. 

Paying freight according to charter- 
PAKTV, (in a bill of lading). 3 East 585. 

Paying freight fob the said goods, (in a 
bill of lading). 13 East 565. 

Paying my debts, after, (in a will). Willis 
Trust. 130, 

Paying my testatob^s lawfitij debts, (in 
a will). 2W. Bl. 1215. 

Paying out, (what is not). 5 Bedf. (N. Y.) 
460. 

Paying out notes, (distinguished from 
“ issuing »)• 2 Cranch (U. S.) C. G. 141; 8 
Mich. 104. 

Paying out of the bents and pbofits, 
(in a will). 2 l^res. Est. 236. 

Paying bent, (in an award). 1 Cro. 211. 

Paying the bent, (in a lease). 2 Mod. 34, 
55. 

Paying thereout, (in a will). 3 Burr. 
1533, 1618; 4 East 49(J, 499 ; 5 Id 87 ; 2 Mod. 
25; 1 Vern. 104; 2 Id. 152; 8 Com. Dig. 476; 
2 Jh’es. Est. 218. 

Paving yearly and every year, (in a 
vill). 5T. K. 13. 

PAYMASTER-a-ElSrEKAI..— 

? 1, In English law, the officer who makes 
tine various payments out of the public money 
required for the diflbrcnt (lepartments of the 
State, by issuing drafts on the Bank of England, 
For the history of the office, me Bel.urn lus to 
Public Inc<)me,*<S!C‘., 1869, part ii. 338 ; Cox lust. 
697. 

8 2. Chancery business.— By the Stat 35 
and 36 Vkl. c. 44, the duties of the «o<*ountant-. 
general of the court of Chancery were transferred 
to the ])ay master-general, {See Ai^coiintant- 
G KN ERA L. ) The paymaster-general ca rri va out 
the duties so trunsferred to him at the “office of 
the })aymusler-genoral for chancery business,” 
in the Hoyal Courts of Justice, Londem. The 
busineids iransaoted tJi4re includes the issuing of 


directions for the payment and transfer into 
court of the moneys and securities ))elong5ng to 
the suitors ; the payment by drafts on the Bank 
of England of sums payable out of court, and 
of the interest on funds in court ; the keeping 
of the necessary accounts, an<I the ihsuing of 
certificates and transcripts of the accounts. See 
Certificate, p. 186, ti. (11) ei seq,; Direction, 
§ 2 ; Payment into Court. 

PAYMENT.— 

g 1. A transfer of irioney from one per- 
son (the payor) to another (the payee). 
Wlien made in piirsiiance of a debt or ob- 
ligation it is sometimes called “payment 
in satisfaction.” 

? 2. In fact — In law. — Payment in fact 
is an actual payment from the payor to 
the payee; payment in law is a transac- 
tion equivalent to actual payment. Thus, 
payment in fact by a debtor to one of tivo 
or more joint creditors is payment in law 
to all; and retainer, set-off, allowance in 
account, acceptance of security, goods or 
other means of obtaining actual payment, 
and payment into court {q, v.), are said to 
be equivalent to payment, because they 
produce a satisfaction of the debt. 

? 3. Absolute — Conditional.— Pay- 
ment in satisfaction is said to be al*)so]nte 
when the debt is completely discharg(3d, 
as by payment of cash without stipulation ; 
conditional payment is where the debt 
may afterguards revive if the mode of pay- 
ment does not result in actual payment, 
as wliere a creditor is paid by a clieek 
or bill which is afterwards dishonored ; 
whether the acceptance by the creditor of 
a negotiable security operates as condi- 
tional or absolute payment is a quostion 
of fact in each case. 

As to general and appropriated pay- 
ments, see Apjpropriation, g o. 

As to the effect of part payment, see 
Part Payment. 

? 4. Payment for honor.— In the law 
of bills of exchange, payment for honor is 
where a person pays a dishonored bill for 
the lionor of some one of the iiarties. llio 
payor has tlie rights of a holder against 
the person for whose honor be has phid, 
and against all antecedent parties, but the 
subsequent parties are diachurged. Bylos 
Bills 266. See Acoeptancje, ? 5 Honor. 

Payment, (defined). 2 La. Ann. 24 ; 3 Due» 
(N, Y.) 426, 441. 
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Patimestt, (what constitutes). 1 Boot (Conn.) 
430 ; 5 Muss. 2139 ; 10 Id. 47 ; 5 Pick. (Mass.) 1 ; 
12 Johns. (N. Y.) 409 ; 13 Wend. (N. Y.) 109 j 
4 Watts (Pa.) 452 ; 4 Bing. 112. 

(wliat is not). 10 Wheat. (U. S.) 333 ; 

43 CJonn. 14; 6 Mass. 145; 3 Pick. (Mass.) 12, 
394; 8 Id. 522; Coxe (N. J.) 85; South. (N. J.) 
770; 2 Cai. (K. Y.) 117 ; 1 Covr. (N. Y.) 290; 
1 Hall (N. Y.) 56 ; 1 Hill (N. Y.) 516 ; 2 Johns. 
(N. Y.) 455 ; 5 Id. 68 ; 8 Id. 79, 202, 3S9 ; 9 Id. 
310; 2 Johns. (N. Y.) Cas. 43S; 3 Id. 71; 11 
Wend. (N. Y.) 9 ; 19 Id. 557 ; 1 Pa 381 ; 69 
Pa. St. 334 ; S Kawle (Pa.) 166 ; 1 Serg. B. 
(Pa.) 296; 10 Id. 314; 14 Id. 434; 2 Watts 
(Pa.) 122 ; Burr. 825 ; 2 P. Whns 129. 

(when presumed). 16 Johns. (N. Y.) 


Court, payment into court is also a mode by 
which a person may relieve himself from the 
responsibility of distrituting or administering a 
fund in his hands. See Laijds Clauses Con- 
solidation Act; Tbustee Belief Act; also. 
Deposit, g 3 ; Paymaster-Genebal ; Trans- 
fer. 

§ 5. Where land subject to any incumbrance 
is sold, in England, whether by tlie court or out 
of court, the court may direct or allow payment 
into court of a sum sufficient to provide for the 
incumbrance, and thereupon declare the land to 
be freed from it. The court may distribute or 
apply the fund in court according to the rights 
of tile parties. Conveyancing Act, 1881, 5, 

21, g 3, 2 g vii. 


210 . 

(demand of). 1 Esp. 31. 

(in a bond). Cro. Jae. 281. 

(in a plea). 6 Man. <& G. 40. 

(evidence under plea of), 3 Cranch 

rU. S.) 293; 5 Id. 11; 5 Pick. (Mass.) 44; 8 
Johns, (N. Y.) 374. 

PAYMENT INTO COURT.— 
g 1. The deposit of money with an offi- 
cial or banker of a court of justice for the 
purposes of proceedings pending in the 
court. 

Payment into court may be made with 
one of three objects. 

1 2. In satisfaction.— Where the de- 
fendant in an action for debt or damages 
admits the plain tiff claim to a certain 
amount, he may pay that anmunt into 
court by way of satisfaction or amends, 
and plead the payment in as a defense. 
The plaintiff (unless otherwise ordered) is 
entitled to receive the amount paid in, and 
if he accepts it in satisfaction of his entire 
claim the defendant must pay him his 
costs of the action. Hawksley v. Brad- 
shaw, 5 Q. B. D, 22, 302. 


Payment op a bond, (what is). Bush. (N. 
C.) L. 336. 

(what is not). 1 Vern. 150. 

Payment of a debt, (what is not). 2 Gill 
& J. (Md.) 493. 

Payment of my .tust debts and puNEn-AL 
expenses, AFTER, (in a will), 2 Bos. & P. 247. 

Payment or satisfaction, (in a demand 
for). 1 Chit. Gen. Pr. 567. 

Payments, (how upidied). 4 Cranch (U. S.) 
817 ; 0 Id. 8. 

Payments and credits, (in mechanics' lien 
law). 39 Cal. 110. 

Payments, yearly, (in a wdll). 4 T, R. 
89, 92. 

’ PAYS.— See Pais. 

PBAOB.— In municipal (as opposed to 
international) law, '‘poaco’^ or the 
peace ia used to signily the law relaling 
to public order- Honco, an indicl-motu 
usually concludes with a charge tlnit the 
offense complained of was conunittcnl 
"‘against tho peace,” Ac., although tlio 
omission of tho wtu'ds is no doftHd.. Sre 
ARTICtES OF THE PEACE; BlLL OF PEAOE ; 
Breaches of the Peace; Commission or 

THE I'EACIS; JtTHTIOE OF THE PkAIUO, 


?3. To abide the event. — Money may 
be paid into court to remain there pending 
litigation. Thus, where a primd facie lia- 
bility is established against a defendant, 
the court may order him to pay the 
amount in question into court to remain 
there until the rights of the parties have 
been determined, or, in the language of 
common law, ”to abide the event” of the 
litigation ; so whore a defendant is a 


Peace, (definea). 2 ITtirlnt. C. 512. 

Peace, breach of the, (wluit is). 1 Atfc* 
58. 

Peace is made, ten days after, (in a 
bond). 64^.0.532. 

PBIAOB OP GOD AND THB 
OHTJROH.— That nsst wbirli tho kinK»H 
subjects had lh>m trouble mul suit of law Ini- 
tween the torms of cmirt— 

PicAcEABDE ENTRY, (in stiituto of forcible 
entry). 38 Oal. 410, 4U. 


trustee or stakeholder of a fund he may 
be ordered to pay it into court. {See Dan. 
Oh. Pr. 1619 et seq,) Payment into court 
is also a mode of giving security, e. for 
the costs of an appeal. 

§*4. Under Trustee Belief Act, <5fcc.— 
In the English Chancery Division of the High 


Peooata contra natumm sunt graYr** 
issima (3 Innt 20); Crijnea^ ngahist imture 
arc tho most heinous. 

Peooatum peooato addlt qui oulpse 
quam faoit patroclnia dafensionis ad** 
jungit (5 Co. 49) : He adds fmilt to fault who 
sots up a defense of a wrong committed by hinib 
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PBOIA. — A piece or small quantity of 
ground. — Faroeh. Aiitiq. 240. 

PECK. — A measure of two gallons; a 
dry measure. 

PBOITLATIJS.— In the civil law, embez- 
zling of public money. 

PBCULIAPS, in ecclesiastical law, are 
districts exempt from the jurisdiction of the 
ordinary of the diocese. Bciyal peculiars are 
the king’s free chapels. (Eog. Ecc. L. 709.) 
Formerly the peculiar jurisdictions in England 
amounted to nearly three hundred; but they 
have been practically abolished by recent legis- 
lation. Pliillim. Ecc. L. 1203. See Coukt op 
Peculiahs ; ORoiNAXtY. 

PBOULIUM. — In the Roman law, the per- 
misbive xn-operty of slaves and of children in the 
potestaR of their masters or fathers. The pecw- 
tiimi of the slave was and continued to be his 
purely on siiflerance ol* his master ; but.as regards 
the peeidium of children, the following distinc- 
tions were taken^ that ib to say : (1) Project if turn 
J^'cuUuuh^ that arising from ( prnfectum) the jwop* 
erty of tlie lather committed to the child for the 
I>urposcs of trade, remained the lather’s in full 
v,v(/ntd and (lominium; (2) Advcntitium Feevtr 
In/m, that accruing to the child from adventitious 
M)iirc*eH or fnjni his own labor alone, belonged 
in vniji'uct only to the father, and belonged in 
doinudum to the child; and (3) Castrmse or 
Qitnd Vudrcuhe Fccidmn, that coming to the 
cliiltl as the reward of military services or of 
attendance at tlie palace, belonged to the child 
in full vmfmcl and dommiimi noth, so that he 
could nuilce a will of it; but as -regarded this 
last mentioned peniUmm.^ the father (if he eman- 
cipated tlici clultl) became i]m facto entitled to 
the ufffrfi'KOt in one equal half part thereof, 
although otherwise the cluld’a idght thox'eto was 
not ul looted. — Bromi, 

PEC TIN* I A. -—Properly money; but an- 
ciently, ciittlc, and sometimcB other goods as well 
a.s money. 

PBCUNIA CONSTITUTA. — In the 
Roman law, money owing (even upon a moral 
ohligatiou) u^Km a day being iixt*d {coustituta) 
for im payment, became reooverablo upon the 
implied promise to pay on that day, in un action 
called dapminid comiitutd, the implied X)romise 
not amounting (of course) to a aUpulatio* 

Peouniet dicitur a peons, omnes 
eninx veterum divitis© in animalib'us 
conslstebant (Co, Litt. 207) : IMoney ( peew- 
nia) ia so called from cattle (pceus)^ because all 
the wealth of our nnoeators consisted in cattle. 
So chattels (cattle) means all tangible personalty. | 

PBOtJKEA NON NtTMBR ATA.— Ta i 

Roman law, when a bond had been given for the 
repHvtnent of money which at the time of giving 
the htmd it was tlie intention of the obligor to , 
borrow, and the obligee (although in posHession i 
of the bond) refused In fact to advance the 
money, then to an action on tlie bond^ the de- 


fense might be plemled that the money had 
never been in fact advanced {excrpiio de pectad^ 
non mimej'atd] ; and the onus of disproving till? 
defense was thrown on the phuntitf (the obligee J 
for two years after the date of giving the bond ; 
but after that period, the onus of proving it was 
left with the defendant (the obligor), because 
(of course) he might have been active earlier to 
obtain the delivery up of the bond, upon the 
ground of the fraud that had been practiced 
Upon him. — Brown, 

PEOUNIA Iff TIMER ATA.— Counted 
money ; money jiaid by count or tale. Bract. 94. 

PEOUNIA SBPTJL.OHRALIS. 
— ^Money anciently paid to the priest at the 
opening of a gra ve for the good of the deceased’s 
soul. See Mortuaiiy, ? 2. 

PECmsriA TRAJBOTITIA.— 
Literally, money canied across the sea (guas 
trans, mare vehitur). (Big. 32, 2, 1.) Money 
lent to sea, or advanced un the hazard of the 
lender, to carry (as was supposed) over the sea. 
(Moll, cle J. hi. 357.) Another nanae for fesnm 
nmficum, or maritime interest. {See 2 Siimn, 
(U. S.) 157, m,)—BurrilL 

PECUNIABY CAUSES. — Such ^ as 
arise in England, either from the withholding 
of ecclesiastical dues, or the doing or neglecting 
to do some act relating to the church whereby 
damage accrues to the* pUiintiff, to obtain satis- 
faction for which lie is permitted to institute a 
suit in the fijiiritual court. 

Tecuntary considbeation, (in a statute)* 
6 Gniy (Mjush.) 327. 

PECUNIARY LEa-ACY*-A testa- 
mentary gift of money. 

I PEriTinARY PROVISION, (ill a statute). 61 
Me. 395. 

! PED AaB — PBD AG-IUM. — Money 
given for the passing of foot or horse through 
any country . — SpcL Gloss, 

PEDANBI JUDIOBS , — See Jtjdices 

PEDE PUIiVEROSUS.— Busty foot 
CJinpmen ami pcddlem wore anciently called by 
this name. See Coukt of 1^ieoi>oui>ee. 

PEDIGREE.— 

g 1. Law of evidence.-- In proceeo 
ings with reference to the devolution of h 
docensed person’s property, questions as 
to tbe relationship of the cliumants are 
called ** questions of pedigree.” They are 
snbjecb to peculiar rules of evidence. 
Thus, declarations by deceaHod persons 
{m DBCbAEATroN, g 5; Lis Mota); the 
general reputation of a family, proved by 
a surviving member of it; entries eon- 




PEDIGREE. 


(944) 


PENAL, 


tained in family Bibles or otiier books, 
produced from the proper custody; in- 
scriptions on tombstones; ami charts of 
ppiligrees, made or adopted by deceased 
menibers of the family, are admissible as 
evidence on questions of pedigree, by way 
of exception to the general rule against 
derivative evidence. Best Ev. 6o3. S66 
Evidknce, § 10; Reputation. 

g 2. Chancery practice. — In Enplish 
Chancery practice, when a question of pe<ligree 
arises {e. g. on mi inquiry as to the next ot km 
or heir-at-law of a deceased pei’son), tlie party 
luivinc; the cairiau,e oi ilie inquiry draws up a 
pedigree for the use of the chi.et clerk, 

Pe'diore'e, (includes what). 77 Pa. St. o07. 

(what is evidence of). 3 Halst. (N. 

J.) 249; 22 Weml. (N. Y.) 2T7. 

PSDIS ABSCISSIO.— Cnttingoffafoot; 
a piinishiiieiit anciently inflicted instead of death. 
Fieta 1. 1, c. xxxviii. 

PEDIS POSITIO (or POSSBSSIO). 
— An actual possession or foothold in lands. 


PEERS OP FEES.— Vassals or tenants 
of the same lord, wlio were obliged to serve and 
attend him in his courts, being equal in function ; 
these were termed peers of fees, because liolding 
fees of die lord, or because tlieir business, in 
court was to sit and judge, under their lords, of 
disputes arising upon fees; but if there were too 
many in one lordship, the lord usually chose 
twelve, who had tiie title of peers, by way of 
distinction; whence, it is said, we derive our 
common juries and other peers . — CowclL 

PBESTB PORTE BT DTTRE. — The 
strong and hard pain. A punishment, now hap- 
pily abolished, by which a pri^ioner indlcterl for 
felony was compelled to put himself upon his 
trial.*^ If, when arraigned, he stood niute, he 
was remandecl to prison, and placed in a low 
dark chamber, and there laid on his back on the 
bare floor naked, unless where decency forbade; 
Upon his body was placed as great a weight 
of iron sis he could boar; on tlie first day lie 
received no sustenance, save tiiroe morsels of 
the worst bread, and on the second day throe 
draughts of standing wafer that slumld lie near- 
est to the prison door, and such was alternately 
his daily diet till he died or answered. 3 111. 
Com, 327; 2 Reeves Hist. ICng. c. ix. LSI; 4 
Steph. Com. (7 edit.) 391, 518. 


PEDDLER.— A person who carries 
goods from place to X)lace for sale. 


Pedi)Li 32R, (defined). 47 Tex. 393, 402. 

(who IS). 41 Vt. 130 ; 4 Barn, & Aid. 

510; Burr. 612,013. ^ _ 

(who is not). 1 Barn. & Aid. 100. 

(in a btatute). L. K. 8 Q. B. 302; 10 

Id, 59S. 


PEDONES, — Foot soldiers. 


PEER— An equal; one of the same 
rank; a member of the House of Lords. 

PBERAG-B.— The English dignity of the 
lords, or peera of the realm. In what sense one 
individual can hold several ]>eerages, may be 
seen from Lord Fermoy’a Case, 5 XL L.Cas.716, 
IjI^e Peeuagb. 


PEERESS.— Women may acquire peerages 
bv creation, descent, or marriage. The 20 lien. 
Vr. c. 9, declares that peeresses, either in their 
own right or by marriage, shall be tried before 
the same judicature iva peers of tlie realm. This 
siatute 's 'said to be renutrkalile, as bcin.|» the only 
instance of a legislative explanation of any part 
of Mtgm ChaHa, If a womtm, noble in her 
own right, marry a cominoner, she still remains 
noble, and shalflie tried by her peei*s; but if she 
be only nolila by marriage, then, by a second 
marriage with a commoner she loses her dignity; 
for us by marriiige it is gained, so by marriage it 
is also lost. Yet, if a duchess-dowager marry a 
baron, she continues a duciiess still, and so forth ; 
for all the nobility are pares, and therefore it is 
no degradation. A woman, noble in her own 
right or by her first marriage, marrying a com- 
moner, eommnni cates no rank or title to her 
husband. 1 Inst. 326. 


PBLA. — A peal, pile, or 1011 ;. — CowclL 

PBLBS. — Issues arising from or out of a 
thing. — Jacob. 

PBLPB, or PBLFRB.— Booty; nlso the 
peraonal eflbcts of a felon convict. — Ihfrcll, 

PBLLAGE.— The custom or duty paid for 
skins of leatlicr. 

PELLIPARIDS. — A lealherHoner or 
skinner, — Jacob, 

PBLLICIA.— A pilch or gurpHc^c.— 
Qloss, 

PBLLOTA.— Tho ball of a Aiot. 4 Inst. 
308. 

PELLS, CLERK OF THE, -An ofiu'or 
in tho English Exclu*<ptcr, who entered in*<*ry 
seller’s bill <m the piindiment-roils, the roll of 
receipts, and the roll of ilishurscmcnlH, 

PELT-WOOL,-Tlw wo(d p^Hcd off tho 
skin or pelt of dead sheep, 8 lien, VL c. 22. 

PEN.— Tim Welsh woitl for a high moun«» 
tain.— Chmd. Brit 

PENAL AOTrON.--An action for a 
Rtatiitory penalty. See* Action, 8 9. 

PENAL BILL.— An instnmmnt formerly 
in UBO by which a party l>ound himself to pay a 
ecrlain sum or sums of money, or to do a*rtaiu 
acts, or in default thereof to pay a certain «jK»eU 
fied sum by way of penalty, thenea termed a 
penal sum, These instruments Imve Wn niifier- 
seddd by bonde in a panel sumi with oonditlona 
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Penal, judc^^vients, (iu certain statutes con- 
strued to mean “iinal judgments 1 Minn. 
401. 

PENAL LAWS. — Those laws which 
prohibit an act and impose a penalty for 
the commission of it. They are of three 
kinds: pcsna pecuniaria, posna coiporaliSj 
and posna exiliL 2 Cro. Ja(j. 415. 

Penal laws, (defined). 36 Mich. 186. 

(as used in the constitution of 1816, 

art. 9, § 3). 1 lud. 315. 

PENAL SERVITUDE, in English crim- 
inal law, is a punishment which consists in keep- 
ing an oficnder in confinement and compelling 
him to labor, (Steph. Cr. Dig. 2.) The only 
distinction between penal servitude and im- 
prisonment with hard labor (g. v.) seems to be 
that the latter is carried out within the walls of 
a gaol, and cannot be inflicted for more than a 
comparatively short term of years, while penal 
servitude is carried out in any place appointed 
for the puipose by the proper authority, and 
may be for life, or any period not less than five 
years. Reg. v. Mount, L. R. 6 P. C. 291 ; 1 
Russ. Cr. M. 72 ; Stats. 16 and 17 Viet. c. 99 ; 
20 and 21 Viet. c. 3 ; 27 and 28 Viet. c. 47 ; Pre- 
vention of Crime Act, 1879. See Impbisonment, 
J 1 ; Transportation. 

^ PENAL STATUTES.— Those which 
impose penalties or punishments for an offense 
committed. As to the crown’s power of remit- 
ung these penalties, see 22 Viet. c. 82. 

Penal statutes, (defined). Pwar, Stat. 642. 

PENAL SUM— PENALTY.— 

? 1. A penalty or penal sum is a snm of 
money payable as an equivalent or punish- 
ment for an injury. 

^ 2. Statutory. — Some penalties are 
imposed by law; thus, many statutes 
creating duties of a public nature contain 
provisions for the recovery of penalties 
against iiorsons neglecting those duties. 
Some of those may bo enforced by in- 
formation (r/. tn), others by an ordinary 
action. For an instanc'C, Uirdh'sloiic 
V, IhightOTi Aquarium Co., 3 Ex. D. 137. 
JSfiff Action, ^ 10; Informicr. 

2 3. Penal damages,— The damages 
reciovered in certain actions for tort are in 
the nature of penalties. S^e Damaoes, 2 4. 

i 4. Conventional penalties— Bonds. 
—Penalties may also be agreed on by the 
parties. (I^eake Cont. 573.) Thus, in a 
bond with a condition, the penalty or 
penal sum is a nominal sum {&. y, double 
the amount to be secured) which the 
obligor binds himself to pay if the condi- 

TOL Xh 


tion is not complied with. When the 
obligee sues on it he only recovers what is 
due to him under the terms of the condi- 
tion. As to a bond for a sum payable by 
installments, see Protector Loan Co. v, 
Grice, 5 Q B, D. 502. See Bond. 

? 5. For breach of contract. — Where 
the parties to a contract agree that, in the 
event of a breach of its provisions, the one 
shall pay to the other a specified snm of 
money, and it appears on the true con- 
struction of the instrument, apart from 
the form of wmrds used, that the sum so 
specified does not represent the amount 
of damage caused by a breach of the con- 
tract, but is merely a nominal sum, as in 
the case of a bond, (s^ipra^ 2 4,) then the 
sum so specified is called a penalty; and 
if the person injured sues on the contract, 
he cannot recover the penalty, but only 
damages for the injury which he has ac- 
tually sustained. (Chit. Cont. 807 ; Leake* 
Cont. 573.) For examples, see Damages, 
§2. 

Penalty, (defined). Minor (Ala.) 209, 227 
4 Lans. (N. Y.) 136; 1 Bobt. (N. Y.) 391: 1 
Dak. T. 287. 

(what is). 7 “Wheat. (U. S.) 17 ; 13 

I Abb. (N. Y.) Pr. 225, 237. 

1 (what is not). 24 Wend. (N.T.) 244; 

2 T. B. 33. 

(does not import punishment of the* 

person). 3 Harr. (Del.) 77. 

(is a debt). 3 Serg. Sn B. (Pa.) 264. 

(inflicted by statute). Carth. 262. 

(an act prohibited in a statute under). 

7 Conn. 181 ; Dwar. Stat. 678. 

(in an agreement). 19 Cal, 676, 681 

6 Barn. & C. 216 ; 3 Bos. & P. 630; 1 Holt N. 
P. 46 u. ; Fcas. Pat. 367. 

Penalty, by way* of, (in a bond). 1 11. 
Bl. 227. 

Penalty for non-ferfobmance, (in an 
agiTcnient). 13 East 346. 

Penalty or forfeiture, covenant se- 
cured BY, (distinguished from covenants iu 
general), 4 Burr. 2227. 

PENALTY, QUESTIONS EX- 
POSING TO. — In cross e.xaminiition of 
witnesses, and also in involuntary deposi- 
tions, these questions nocsi not be an- 
swered, the privilege of witnesses extend- 
ing to exempt them from answering them. 
Sidcboltorn v, Adkins, 5 W. R. 743. 

PKNAmw, REASONABLE, (promiso to give* 
bond in). Cro. Jac. 662* 

PENALTY, RELIEF AGAINST.- 
Whenever a penalty or a forfeiture is in* 


Bk 
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serted in any written instrument, merely 
to secure the performance of some act, 
equity regards the performance of the act 
as the substantial and principal intent of 
the instrument, ^and accordingly relieves 
(in the general case) against the penalty 
or the forfeiture upon the substantial per- 
formance of the act, or upon the payment 
of adequate damages for its non-perform- 
ance. This is the principle underlying the 
relief given in equity from the penalty of 
a bond ; and the same principle has been 
extended (at least in cases other than 
those arising upon leases between land- 
lord and tenant) to forfeiture clauses also; 
and even in the case of leases, equity will 
lelieve from the forfeiture in a few lim- 
ited cases, e. g, from forfeiture for the 
unpunctual payment of rent, or for the 
technical non-repair (there being a sub- 
stantial repair) of the premises, and (under 
statute) from breach of covenant to insure, 
in each instance upon equitable terms. 
{See Snell Eq. (5 edit.) 337-343.) — Brown, 

PEHSTANOB.— An ecclesiastical punishment 
Taffecting the body of the penitent, by which he 
is obliged to give public satisfaction to the 
‘Church for the scandal which lie has given by 
liis evil example; an open confession generally 
'forms part of the penance, while in some cases 
the penance raay ho commuted for a sum of 
money to be applied for pious uses. But in 
modern times tliis punishment is rarely enforced. 
Phillim. Ecc. L. 1367, where instances are given. 
See Censure. 

PBNDBlSrCY- PENDENT— PEN- 
DENTE LITE.— An action, arbitration 
or other proceeding is said to be pendent 
after it has been commenced and before 
the final judgment or award has been 
given, rendcncy is the state of being 
pendent ^^Femlmte Ute" means during 
the pendency of a suit See Aumony; 
Allowance, ? 2; Grant, | 8; Lis Aliui 
Pendens ; Lis Pendens. 

Pendente lite niMl innovetur (Co. Litt 
344): During a litigation nothing new should 
bo introduced. 

PENDENTBS.— In the civil kw, un- 
gathered fruits. See Pructu-s XhoNDKN™. 

Pending, (when legal proceedings are). 48 

N. H. 207 ; 2 ik'owne (Pu.) 14C ; 2 Wheel, Am. 

O. L. i508, 

— (in the comtitution). 41 K T. 159. 

(in act of congreas). 3 Oli£ (U. S.) 


Pending IN the court, (what is). 71 Pa 
St. 170. 

PBNBPr ARIIJS. — An ensign-bearer 
— Cowell, 

penetration. — term used in 
criminal law, and denoting (in cases of 
alleged rape) the insertion of the male 
part into the female parts to howevei 
slight an extent; and by which insertion 
the offense is complete without proof of 
emission. — Brown, 

PENITENTIARY.— A prison where 
criminals are confined with (or without] 
hard labor. 19 Geo. III. c. 74. See Gaol 

PENNON.— A standard, banner, oi 
ensign carried in war. 

PENNY.— An English coin, being the 
twelfth part of a shilling. It was also used 
in America during the colonial period. 

PENNYWEIGHT.— Tvventy-fou x 
grains, troy weight. 

I PENSAM.— The full weight of twenty 
j ounces. ( 

PENSION. — An annuity from govern- 
I ment for services rendered in the past. In 
England, when a pension is granted by the 
government to one, who though not foi 
the time engaged in any activo (In ties is 
still liable to bo called to a<’-tivo Rorvico, 
and is therefore to bo considered in the 
service of the government, as in tho cusn 
of an officer on half-pay, the ponsiou (can- 
not be assigned, attached or otluirwino 
made liable to his debts. But a peuHion 
granted entirely as a coinpouHation fot 
past services may bo aHsignod by the 
grantee, or it may be taken in e,x(uuirjon 
by his creditors. Willooc^k TiUTall, 3 Ex, 
D. 323, and the casos there cittuU 

Pension, (defined). 1 5 Cal. 550. 

PENSION OF OHUROHES.— Certnitt 
sums of money paid to <*lergyrru*u in ICngluiid In 
lieu of tithoH. A HpinUml perHon may sue in ilia 
spiritual court for u iKinsIon originally gninttui 
and wmfirniGd by the or<ittmry ; but whore it is 
griiutod Ijy a tornpcral pernon t<ju he can- 
not; as if one grant an annuity to a pimoiu he 
must Huo for it in th© temporal courts. Cm 
Elk. 076. 

PENSION “ OP THE INNS OF 
OOU’RT*— Ati annual payment made by each 
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inember to the houses. Also, that which in the 
two Temples is called a “parliament,” and in 
Lincoln’s Inn “ council,” is, in Gray’s Inn, 
termed a “pension,” being an assembly of the 
benchers, to consult upon the affairs of the 
society. See Inns op Court. 

PENSIONER.^ 

§ 1. One who is supported by an allow- 
ance at the will of another; a dependent; 
lie who receives an annuity from govern- 
ment without filling any office. 

§ 2. A band of gentlemen who, in England, 
attend as a guard on the royal person. It was 
instituted a. d. 1539; each gentleman has an 
•allowance of £150 per cmnurn, and two hoises. 
U'his band is now called the “Honorable Body 
of Gentlemen-at-Arms.” 

§ 3. A member of a college at Cambridge who 
is not on the foundation. 

PEHSIOIST-'W’RIT. — A process formerly 
issued against a member of an inn of couit, 
wlien he was in arrearfor pensions, commons, or 
other duties, <fec. — Cowell. 

K 

PENTE CO S T AL S.~Pious oblations 
made at the feast of Pentecost by parishioners to 
tlieir priests ; and sometimes by inferior churches 
or pai’ishes to the principal mother churches. 
Tht.y are also called “ Whilsuii-farthings.” 

Penultimate judgment, (what is) . 7 Conn. 
431, 447. 

PEOPLE,— The many, the multitude, 
the inhabitants of a nation, state, town, 
<&c, ; the state or nation in its collective or 
political capacity; the commonalty or 
common folk, as distinguished from the 
higher classes; men; individuals.— 
o/rd. Diet. 

People, (means governing power of the 
country). 4 T, R. 783, 788. 

(in a grant), 8 Johns. (K Y.) 385, 

PEPPERCORN RENT.— .See Rent. 

PER.— By; through; during. As to actions 
in the per^ see Writ Entry. 

PER JES ET LIBRAM,— .S'es Manoi- 

PATIO. 

PER AND POST,— To come in the per is 
to claim by or through the person last entitled 
to an estate, as the hoim or assigns of the 
granleo ; to come in the post is to claim by a 
paramount and prior title, as the lord by escheat. 

PER ANNTJXitTM ET BAOTJLtJM.— 
See AnnuijUS et Baculus. 

PER ANNUM*— By the yeai. A phrase 
Btill in common use* 


PER AUTRE VIE . — See Tenant for 
XjXfe. 

PER CAPITA— PER STIRPES.— 
When property is given to the descend- 
ants or relations of two or more persons, 
the question frequently arises whether the 
donees are to take per stirpes, i. e. as repre- 
sentatives of their respective ancestors or 
relations; or per capita, i. e. whether they 
together form one class, each member of 
which is to take an equal share. T' ^ 
question chiefly arises in gifts to descend- 
ants. According to the English rule, which 
obtains in some of the States, if a testator 
leaves property to his issue and dies leav- 
ing children who are living, and grand- 
children who are the issue of deceased 
children, then the property is divided per 
capita, i. e. each child and grandchild takes 
an equal share of the whale. (2 Jarm. 
Wills 101, 194.) But if there is a gift to 
two or more persons, with a substitutional 
gift to the children of such of them as 
shall die before the gift takes effect, then 
the distribution takes place per stirpes. 
[Id. 195.) Thus, if there were three origi- 
nal donees, A., B. and C., and B. has died 
leaving three children, and C. has died 
leaving two children, the property is divi- 
ded into three parts, one going to A., 
another to B.'s three children, and the 
third to O.'s two children. The expres- 
sions per capita and per stirpes are also used 
in the law of descent and distribution with 
reference to the rule of representation 
See Descent; Distribution; Next op 
Kin; Representation. 

Per capita, (in a will). L. R. 5 Eq. 61. 

PER, GUI and POST. — Writs of entry, 
now abolished. See Writ of Entry, 

PER CURIAM. — By the court. A phrase 
frequently used in the reports, to distinguish a 
decision or opinion of the court from that of a 
single judge. Per eurmn opinions are generally 
shorter and less argumentative than those ren- 
dered by a single judge, as the representative of 
the majority of the court. 

PER EUNDBM.-T1U8 phrase is com- 
monly tised to express, “by, or Irom the mouth 
of, the same judge.” 

Per eundem, in eadem [subaudi, 
** causa ; By the some judge, in the same 
case. * 
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PER EOB.MAM DOITI.— By the form 
(u’ the gift. By the direction of the donor, and 
not by operation of the law. 

PER PRAUDEM.--By fraud., A repli- 
cation to a plea by which something which 
appears to be a discharge is set up, but which 
the replication claims is tainted by fraud, and 
therefore is invalid. 

PSR INOtrRIAM.--Through want of 
cure. 

PER USTFORTUNIUM.— By mischance. 
See Homicide, § 3. 

Per mile, (in an agreement). 27 Vt. 766. 

PER MINAS.—Bv threats. SeeDxjRESS, 
§1. 

PER Mlt ST PER TOTJT.—This phrase 
is api>Iie(l to joint tenants ^ho are said to be 
seised per tni/ et per tout; i. e. by the half or 
moietv and ‘by all ; 1 e. they each have the 
entire' possession as well of every parcel or piece 
of the land as of the whole considered in the 
aggregate. For one of them has not a seisin of 
one-hiilf or moiety, and the other of the other 
lirtlf or moiety; nor can one be exclusively 
seised of one acre and bis conii-jauion of another, 
but each has an undivided half or moiety of the 
wiiole, and not the whole of an undivided 
moiety. See J oint Teitai^cy. 

PER PAIS, TRIAL. —Trial by the 
country (i. e. by jury). See 3 Steph. Com. (7 
edit.) 613. 

PER QU-® SERVITIA.— A real action 
by w'hich the grantee of a seignory could compel 
the tenants of the grantor to attorn to himself. 
(Shep. Touch, 254.) It was abolished by Stat. 
3 and 4 Will. IV. c. 27, | 35. See ATTOitN- 
MENT. 

PER QUOD.— Whereby. In the common 
law system of pleading tlie per qmd is that part 
of tlie declaration in which the plaintid' states 
the special damage which the wrongful act of 
the defendant has caused him, as in an action for 
slander. See Damage, i 3. 

Per quod, (in pleading). 3 Burr. 1879; 1 
Ld. Kaym. 102. 

PER QUOD OOlsrSORTlUM AMI- 
SIT. — Whereby he lost the benefit of her 
society. An allegation of special damage intro- 
<hiced into the declaration in actions by husbands 
for injuries to their wives, as for beating, false 
imprisonment, <&c. 

PER QUOD SBRVmUM AMISIT. 
— Whereby he lost the benefit of her service. 
See Beductioit ; Servxob. 

Per rationes pervenltur ad legltt- 
mam rationem { Litt. 2 38G) : By reasoning 
we come to true reason. 


PER SB. — By itself, taken alone. Thus, in 
slander certain words are said to be actionable 
per aSf i. e, no special damage need be proved in 
order to recover for the speaking them, 

PER STIRPES.— By the right of repre- 
sentation— literally, according to the stocks. See 
Per Capita. 

Per stirpes, (in a wllll. 8 Beav. 214; 14 
L. .1. Ch. N. s. 150 ; L. R. 5 Eq. 51 . 

Per stirpes, succession”, (defined). 2 Dev. 
(N. C.) Eq. 509, 513. 

PER TOTAM CURIAM.— By the voice 
or judgment of the whole court. 

PER UlSTIVERSITATEM.— By the 
whole. Used in the civil lavy, of llic acquisition 
of any property as a whole, in opposition to an 
acquisition by parts: c. g. the acquisition f)f an 
inheritance, or of the separate property of the 
son (pecidiu>vi)f etc, (Calv. Lex. Universitaa .) — 
Bou,vie}\ 

Per varies actus leg;em exporientia 
fecit (4 Inst. 50) ; By various acta cxporicuce 
frarir.e<l the law. '* 

PER VERBA DE FUTURO-PER 
VERBA DB PRiESBlSrTI.— When a man 
and woman contract marriage in St‘oi land [ or in 
Now York] by the interchangfj of words, in 
which ea(h saith, in the presmuHS of two or 
more wiliies.scH, that lie fakes flic oilier for hus- 
band or wife, respectively, this is a complete 
marriage per t^rrhu de pra'aanii ; in contradistinc- 
tion to tlie marriage per verba da/ufaro; in which 
case there is a contract or promise to uuirry, each 
saying, I promise, and this promise,^ in tho 
Scotch law, is ratified and tho imirriago is com- 
pleted by tho mere a(‘t of cohabitation, or the 
^h\d)sc.quem enpulay — WlutrUm* 

Per year, (equivalont to “fimnmlly^'). 39 
N. Y. 211. 

PERAMBULATION.— Tlio ant nf 
walking over tho bouiidari(‘H of a distriot 
or piece of land, either for the purpont^ of 
determining them or of proaerving evi- 
dence of th(‘tn. Thus, in nutny parinlina 
in England, it in the euRtoni for the 
panshionera to poramlmlato tho honnda- 
riea of the parish in Rogation Week in 
every year. Such a onstom entitlow thorn 
to enter any man^e land and abate nuiH- 
ancefl in their way. Pliillim* Ecc, L. J8i)7; 
Hunt Bound. 103; alao, Britt. 124 b ; 4 
Inat. 802. Sm PuRbiKU. 

PERAMBULATIONB FACIENDA, 
•^See Db Perambulation® Fagienoa, 

PEEANaABIA.— Anoabia. 

PBEOA.— A perch of land; slxtam andi 
one half heL Bee PmoM. 
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PEROAPTTJRA.— A place in a river j 
properly banked for the better preserving and 
taking of fish. — Par. Ant. 120. | 

PERCEPTION. — Taking into posses- 1 
sion; thus, perception of crops or of profits ' 
is reducing them to possession. — Abbott 

PERCH. — A measure of land, consist- 
ing of five yards and a half of the standard 
measure. 6 Geo. IV, c, 74, 

Peecuxate, (defined). 7 Nev. 363. 

PERDING-S. — Men of no substance. I^eg. 
Hen. I. c. 29. 

PERDONATIO UTLAG-ARIAE.— A 
pardon for a man who, for contempt in not 
yielding obedience to the process of a court, is 
outlawed, and afterwards of his own accord sur- 
renders. {Peg. Grig. 28.) — Wharton. 

PBRDUBLLIO. — In the civil law, treason. 

PERDURABLE . — Old French : perdura- 
ble, eternal, trom Latin, (intensive), and aurabilis, 
lasting. Littre Diet 5. v. 

As applied to an estate, perdurable sig- 
nifies lasting long or forever. Thus, a 
disseisor or tenant in fee upon condition 
1ms as high and groat an estate as the 
rightful owner or tenant in fee-simple ab- 
solute, but not so perdurable. The term is 
chiefly used with reference to the extin- 
guishment of rights by unity of seisin, 
which docs not take place unless both the 
right and the land out of which it issues 
arc hold for equally high and perdurable 
estates. Co, Litt, sis a, b ; Gale Easm. 5S2. 

PBBBQ-RINI, — III the civil law, foreigners 
coniinoriint or sojourning in Borne. 

PBRBMPT.— Tn ecclosinstical procedure an 
appeal is said to bo pereinptod when tho appel- 
lant. has by his own act waived or bari’eti liis 
right of appeal, as whore ho partially complies 
with or ai'ciuiosecH in the sentence of the court 
l^lulliru. hk'c. L. 1275; Bog. Eoc. L. 47 : Maeph. 
Jud. Com. 202. 

PBRBMPTION.—A nonsuit, also a quash- 
ing or killing. See Nonsuit. 

pEUKMPTourLY, (in a rule of court). 1 
Bowl. Pr. 0. 120. 

PEREMPTORY.— An order, writ or 
other judicial command, is said to be per*' 
emptory when no excuse for non-compli- 
ance with it is admitted* Thus, a perem{)- 
tory order for time is final, and the’party 
must either take the step within the time 


fixed by it, or incur the consequences of 
not doing so. 

PEREMPTORY CHALLENGE.— 
A privilege allowed to a prisoner in crimi- 
nal cases, or at least in capital ones, m 
favorem vitae, to challenge a certain number 
of jurors, without showing any cause for so 
doing. See Challenoe, g 2, 

PEREMPTORY DAY.— A precise 
time when certain business by rule of 
court ought to be spoken to ; but if it can- 
not be spoken to then, the court, at the 
prayer of the party concerned, will give a 
further day without prejudice to him. 

PEREMPTORY MANDAMUS.- 
When a mandamus has issued command- 
ing a party either to do a certain thing or 
to signify some reason to the contrary, and 
the party to whom such w^rit is directed 
returns or signifies an insufficient reason, 
theh there issues in the second place 
another mandawi'its, termed a “peremptory 
mandamus , commanding the party to do 
the thing absolutely, and to which no other 
return will he admitted but a c&rtificaie oj 
feat obedience and due execution of the 
writs. See Mandamus, § 2. 

PEREMPTORY ORDER FOR 
[ TIME TO PLEAD.— Peremptory. 

PEREMPTORY PAPER.— A list of tl>0 
cjinae.s whicli were enlarged at the request of the 
parties, or which stood over from pirns of busi- 
ness in court to a day which was specified in the 
pai^er, and which day was permptory. See Paper. 

PEREMPTORY PLEAS.— Pleas in 
bar are so termed in contradistinction to 
that class of pleas called “dilatory ploas.^' 
Peremptory pleas are usually pleaded to 
the merits of the action with the view 
raising a material issue between the par- 
ties; whilst dilatory pleas are generally 
pleaded with the view of retarding the 
plaintiff’s proceedings, and not for the 
purpose of raising an issue upon wdiich 
the parties may go to trial and settle the 
point in dispute. Peremptory pleas are 
called, also, in bar, while dilatory pleas are 
said to be in abatement only. See Abate* 
i MENT ; Pleas, ? 4. 

I PEREMPTORY RULE TO BE- 
OIiARE.--*‘VV'hen the plaintiff in an action 
wm nc4 ready to declare within the time limitedi 
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and the defendant wished to compel the plain- 
tJll to declare, be procured what was termed a 
peremptory rule to declare, which was in the 
nature of an order from the court, compelling 
the plaintiff to declare ‘peremjptorily under pain 
of md ament of nonpros, being signed against him.. 
But by the C. L. P. Act, 1852, g 53, i*ules to de- 
clare, or declare peremptorily, were abolished, 
and instead thereof a notice was to be given 
requiring the opposite party to declare, other- 
wise judgment; and under the present practice, 
the court would make an order upon the plain- 
titfto deliver his statement of claim peremptorily 
on a day specified^ otherwise judgment dismissing 
the action. 

PEREMPTORY IINDERTAEIIKG-.— 
The court will, in some cases, set aside a judg- 
ment for not proceeding to trial, upon payment 
of costs, and a peremptory undertaking to try at 
the next sittings or assizes, especially where the 
plaintiff had been delayed on account of his wit- 
nesses, or the like. (2“ Chit, Arch. Pr. (12 edit.) 
1509.) — Wlmdon. 

PEREMPTORY WRIT.— An original 
w’rit, called from the words of the writ, a si te 
jeeerit seeurum, and which directed the sheriff to 
cause the defendant to appear in court without 
any option given him, provided the plaintiff 
gave the sheriff security effectually to^ prosecute 
his claim. The writ was very occasionally in 
use, and only where nothing was specifically 
demanded, but only a satisfaction in general; 
as in the case of writs of trespass ^on the case, 
V herein no debt or other specilic thing was sued 
for, but only damages to be assessed by a jury. 
( 1 Arch. Pr. 205.) — Brown. 

PERFECT.— (1) Complete; as a per- 
fect obligation, i. e. one which is in all 
respects enforceable. (2) To make com- 
plete ; as to perfect an appeal, or to per- 
fect bail. 

Perfect cotoitiok, (of debt sought to be 
setoff). 82N.Y. 17. 

Perfect title, (defined). 21 Conn. 4.44. 

PERFECT TRUST.— An executed 
trust. See Executed Trust, 

PERFECTING BAIL. -Certain 
qualifications of a property character being 
reqviired of persons who tender themselves 
as bail, when such persons have justified, 

e, established their sufficiency by sati.sfy- 
ing the court that they possess the requisite 
qualifications, a rule or order of court is 
made for their allowance, and the bail is 
then said to be perfected, i, e. the process 
of giving bail is. finished or completed. 
See Bail, § 8. 

Perfectly ooop, (as equivalent to '^responsi- 
Me”). 7Vt.87 


Perfectum est cui nihil deest secun- 
dum suae perfeotionis vel naturse mo- 
dum (Hob. 151) : That is perfect which wants 
nothing, according to the measure of its perfec- 
tion or nature. 

PERFIDY. — The act of one who has 
engaged his faith to do a thing, and does 
not do it, but does the contrary. (Wolff, 
I 390.) — Bouvier, 

PBRPORMANCB.— 

? 1. Of contract, or condition.— With 
reference to a contract or condition, per- 
formance is the act of doing that which is 
required by the contract or condition. The 
effect of performance, in the case of a con- 
tract, is to discharge the person bound to 
do the act from liability, and, in the case 
of a condition, to create or establish the 
right dependent on the condition. Thus, 
where A. contracts to supply goods to B,, 
he is not only bound to supply them, but 
he cannot claim their price until ho has 
done so (condition precedent) ; if bo per- 
forms the contract by supplying them, he 
discharges his liability, and at the same 
time entitles himself to claim their pric.o. 

g 2. Partial performance is whore the 
contract, <fec., is not fully lierformod; it is 
only in a few instances tliat this gives rise 
to any rights by the performing lUirson. 
Chit. Cont. GG6. See AproM’rONMiWT ; 
FREiaHT; Quantum Meruit; Quantum 
Valebant. 

? 3. Part performance is where the 
contract has been partly cai'ried intooffocst ; 
what is called the (Uxstrino of part per- 
formance, is the rule that whore a con- 
tract is not enforceable for want of some 
formality, (e. g. by ronson of not being iu 
writing, as roquirod by the statute of 
frauds,) and it has boon purity <uirriod 
into effect by one of the parties, the otlior 
cannot set up the informality ns a d<ifonHo; 
as whore possession has boon iakon un<tor 
a parol contract for the sale of land Cl fit, 
Cont. 278 ; Poll, Cont. 557. As to porConu- 
anoe generally, see Leake Cont. 4t^5. 8m 
Part Payment, 

^ 4. In eq.nity, the doctrine of perform- 
ance is applied to oases where A. has cov- 
enanted to puroluta© and settle or leave by 
will property in favor of B., and Bi has 
tained the benefit stipulated for, although 
the covenant has not been strictly perform * 
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eci. Thus, where A. covenanted to purchase 
lands of £200 a year, and settle them on 
his wife and the children of the marriage, 
and purchased lands of that value, but did 
not settle them, it was held that this was a 
performance of his covenant, and that the 
eldest son was therefore not entitled to have 
both the benefit of the lands which had 
descended to him as heir-at-law and to 
have the covenant performed by the pur- 
chase of other land. Haynes Eq. 346; 
Snell Eq. 184; 2 White & T. Lead. Cas. 
879. See Discharge; Essence of the Con- 
tract; Payment; Satisfaction. 

Performance, (in statute of frauds). 55 
Mo. 97. 

Performance of an agreement, (what 
is). 3Atk.3. 

Performance, part, (in statute of frauds). 
I Bro. Ch. 412. 

(what is not). 3 Bro. Ch. 400 ; 1 Sch. 

& L. 41. 

Performance thereof, in consideration 
OP THE, (in a covenant). 2 Saiind. 155. 

Performed, (in statute of frauds). 13 Wend. 
(N. Y.) 309 ; 11 East 142. 

Performing, well and truly, (in a cove- 
nant). 1 H. Bi. 273 n. 

iPERICUIiOSUS.— Dangerous; perilous. 

Perioulosum est res novas et inu- 
sitatao inducer e (Co. Litt. 379 a): It is 
perilous to introduce new and untried things. 

Perioulosum existimo quod bono- 
rum virorum non comprobatur ex- 
emplo (9 Co. 97 b) : I consider that dangerous 
which is not approved by the o;!cample of good 
men. 

PBRIOULUM.— Peril; danger; hazard; 
risk. 

Periculum rei venditae, nondum tra- 
ditse, est emptoris : The risk of a thing 
sold, and not yet delivered, is the pui'chaser’s. 

PERiTi, (synonymous with “danger”). 8 
Serg. & K. (i^i.) 630. 

Peril, all other, (in a policy of insurance). 
4 ICast 403. 

Peril of the river, (in a policy of marine 
insurance). 4 Bush (Ky.) 289. 

- (does not include “fire”). 19 How. (U- 

SO 312. 

PERILS OF THB SBA.-These are 
strictly the natural accidents peculiar to 
the water, but the law has extended this 
phrase to comprehend events not attribu- 
table to natural causes, as captures by 
pirates, and losses by collision, where no 
blame is attachable to either ship, or at 


all events to the injured ship. The word 
“peril,” like periculum,^’ from which it is 
derived, is in itself ambiguous, and some- 
times denotes the risk of inevitable mis- 
chance, and sometimes the danger arising 
from the want of due circumspection. 
Jones Bailm 98. Consult 2 Arn. Ins. f3 
edit.) 687 et seq. See Insurance, § 3 ; Bisk. 

Perils of the sea, (defined). 27 Me. 132 ; 
Bail. Perils Sea 6. 

(what are). 8 Pet. (U. S.) 585; 20 

Ohio 199. 

(equivalent to “dangers of the river”). 

3 Stew. & P. (Ala.) 135. 

(what is a loss by). 1 Johns. (N. Y.) 

241. 

(in maritime law). 6 Cow. (N. Y.) 

266. 

(in a bill of lading). 19 How. (U. S.) 

162. 

(in an insurance policy). 14 Pet. (U. 

S.) 99; 3 Wash (U. S.) 159; 9 Allen (Mass.) 
307, 308; 56 Barb. (N. Y.) 442; 21 Wend. 
(N. Y.) 190. 

PBRINDB VALERE. — A dispensation 
granted to a clerk, who, being defective in 
capacity for a benefice or other ecclesisistical 
function, is de facto admitted to it. (Gibs. 87 ; 
25 Hen. VIII. c. 2l,)--CowelL 

PE BIND IN ARE. — To stay, remain, or 
abide in a place. 

PERIOD. — Any portion or space of 
time. “The word 'period', has its etymo- 
logical meaning, but it also has a dis- 
tinctive signification, according to the 
subject with which it may be used in 
connection. It may mean any portion of 
complete time, from a thousand years or 
less to the period of a day; and when 
used to designate an act to be done or to 
be begun, though its completion may take 
an uncertain time, as for instance, the act 
of exportation, it must mean the day on 
which the exportation commences, or it 
would be an unmeaning and useless word 
in its connection in the statule.” Wayne, 
J., in Sampson v. Peasleo, 20 How. (U. S.) 
679. 

PERIPHRASIS.— Circumlocution; 
use of many words to express the sense of 
one. 

Perishable, (defined). 31 Conn. 495. 

(in New Yoi’k coile). 1 Civ. Pro, (N 

Y.) 384, 887 n.; 62 How. (N, Y.) Pr. 511. 

Perishable articxjES, (in m insurance pol- 
icy). 7 Cow. (N. y.) 202. 
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PERISHABLE GOODS.— Goods 
which deCiiy and lose their vaiae if not 
consumed soon; fish, fruit and the like. 
By the English Judicature Act, 1875, Ord. 
LII. r. 2, such goods, when the subject of 
an action, may, by order of the court or a 
judge, be sold. Similar statutory provis- 
ions exist in the different American juris- 
dictions. 


Permanejstt, (in a statute). 8 Barb. (N. Y.) 
174. 

pEBMANEiTT ABODE, (in election act). 78 111. 
170. 


PERMANENT BUILDING SOCI- 
ETY.— /See BuiLDixa Society, ? 4. 

Permanent poucy, (defined). 23 How. 
(N. Y.) Pr. 448. 

Permanent sickness, (of a witness to make 
his deposition admissible). L. R. 1 C. P. 713. 


Perishable property, (what is). 
(Ya.) 2S8. 

(what is not), 54 111. 58. 


3 Munf. 


PERMANENT TRESPASS, — 
CoNTiNUENDO ; Trespass. 


Perjuri sunt qui servatis verbis 
juramenti decipiunt aures eorum 
qui accipiunt (3 Inst. 166) : They are per- 
jured, wdio, preserving the words of an oath, 
deceive the ears of those who receive it. 

PERJURY.— 

J 1. An assertion willfully made upon an 
oath or affirmation duly administered in a 
judicial proceeding pending before a com- 
petent court, of the truth of some matter 
of fact material to the question depending 
in that proceeding, which assertion the 
person making it does not believe to be 
true, or on which he knows himself to be 
ignorant. (Steph. Or. Dig. 82.) In some 
cases a false oath amounts to perjury, al- 
though not taken in a judicial proceeding. 
See Arch. Pr. 851, 864. 

J2. The evidence of two witnesses at 
least is required to support a conviction 
for perjury. 4 Steph. Com. 427. See Af- 
firm, § 8; Declaration, g 6; Fai^sb 
Swearing; Oath; Subornation of Per- 
jury. 

PJ3RJURY, (defined). 1 Sprague (U. S.) 558 ; 
44 Ala. 81; 2 Conn. 40, 47 ; 2 Mete. (Ey.) 10; 
11 Allen (Mass.) 243 1 39 Miss. 541. 

( wliat constitutes). 4 McLean (U. S.) 

113; 73 Mo. 549; 9 Tex. App. 283. 

(what is not). 8 Ala. 610. 

PEBKINS, — The author of the “ profit- 
able boke on the learning of conveyan- 
cing ; as valuable a performance as any, 
perhaps, of the reign of Hen. VIII. This 
was first printed in 1532, with the following 
title: “Incipit perutilis Tractatus Magistri 
Jo. Perkins Interioria Templi Socii, &o” 
This book is in French. 4 Reeves Hist, 
Eng. Law o. xxx,, 120. 


' Permanently, (defined). 12 Bush (Ky.) 

1 541. 

! Permission, (words of, in a charter). 5 Barn. 
I Aid. 691, 692 ; 1 Dowl. & Ry. 148 ; 2 Id. 176. 

PERMISSIONS. — Negations of law, 
arising either from the law’s silence, or its^ ex- 
press declaration. Ruth. Nat. Law, b. 1. c. i. 

PERMISSIVE USB.— A passive use 
which was resorted to before the Statute 
of Uses, in order to avoid a harsh law, ns 
that of mortmain or a feudal forfeiture ; it 
was a mere invention in order to evade 
the law by secrecy, as a conveyance to A. 
to the use of B. ; A. simply held the 
possession, and B. enjoyed the profits of 
the estate. See Uses. 

PERMISSIVE WASTB.-AS^!e^YASTE, 

I PERMIT. — A license or instrumont 
granted by the officers of cuhLouih, certify- 
ing that the duties on certain goods have 
been paid, or secured, and ptTmiUing their 
removal from some specified place to 
another. 

Permit, (defined). 9 Allen (Mass.) 27X. 

(in a Htatutc). 83 N. Y, 471, 

(in a will). 2 Taunt. 109. 

Permit drunkenness, (in licensing a<‘t). 2 
0. P. D. 74. 

Permit her to rkokive, (in a will). 1 
Rawle (Ba.) 231; 1 Whart. (Pa.) 520; 2 Ul 
Eaym. B73, 

PERMrmNG AND SUFFERINGj (llOt 
mous with knowing of and being privy to), 
6 Barn. <& C. 295, 303. 

PERMUTATION, or BARTER,-- 
The exchange of one movable subjeot for 
another. See BAEXicxt. 


PiaRMANENT, (of a Sidewalk) . 6 Cush. (Mass). 
224, 

(an injury to land may be, without 

conUuuing forever). 1 Or. (N. J.) Oh. 154. 


PEBMUTATIONE, a writ to an 
ordinary, commanding him to admit a clerk to 
a lienehce upon exchange made with anotlter****** 
Meg. Orig. 307. 
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PERNANCY— PERNOR.— Pernancy is 
the act of taking or receiving rents or other pro- 
fits of land ; the person who takes them is called 
the “pernor” (Co. Litt. 323b, 351a.) The 
terms are now antiquated. From Norman- 
French, pernour; (Britt. 36 bj) from prendre; 
Latin, prendere, to seize. 

PERPARS. — A part of the inheritance. 
— Fleta. 

Pjebpetkatoe, (in a statute). S3 Iowa 47. 

Perpetua lex est, nullam legem 
humanam ao positivam perpetuam 
esse ; et clausula quae abrogationem 
exclud.it, ab initio non valet (Bacon^: 
It is ail everlasting law, that no positive human 
law shall be perpetual ; and any part of an en- 
actment which purports to admit of no repeal, 
is void from the first, 

PBRPETUALi. — That which is con- 
tinuous; enduring; lasting; something 
unlimited in respect of time, as a perpetual 
statute. 

Pebpetual abvowsok, (in a will). 6 J. B. 
Moo. 159. 

PERPETUAL CURATE.— Cu- 
rate. 

Perpetual curate, (who is). 2 Steph. 
Com. 682, 683. 

PERPETUAL, INJUNCTION. — 

Opposed to an injunction ad interim,; an 
injunction which finally disposes of the 
suit, and is indefinite in point of time. 
8ee Injunction, g 3. 

PERPETUATING TESTI^ 
MONT.— 

g 1, A Htatutoiy method of preserving 
evidence to bo used on some future occa- 
sion, whore, the witnesses are aged or in- 
firm, or about to depart from the jurisdio- 
tion, and a tn)d cannot be bad in time to 
procure their attondanoe in the regular 
■way. In such oases it is usual to file a bill 
in equity to pori)otuat 0 and preserve the 
testimony of such witnesses ; and the court 
then usually empowers certain persons to 
ONamino such witnesses, and to take their 
depositions. The evidence so taken is 
then available on any future trial, if the 
witnesH or witnesses should in the mean 
time have died, but not otherwise. 

% 2. By the Btat. 5 and 6 Viet. c. 69, any per- 
son who would, under circumstances alleged by 
him to exist, be(!omo entitled, upon the happen- 
ing of any future event, to any honor, title, 
dignity dr office, or to any estate or interest in 


any property, real or personal, the right or claim 
to wliicli he cannot bring to trial before the 
happening of that event, might file a bill in 
chancery to perpetuate any testimony material 
for establishing hi.s claim. In a proper case, the 
court made an order that tlie witnesses whose 
testimony -was required should be examined, 
cross-examined and re-examined in the usual 
way, and, when this had been done, the cause 
was at an end. (Dan. Ch. Pr. 1419; Haynes 
Eq. 174; Snell Eq. 490.) This jurisdiction has 
been transferred to the High Court of Justice in 
the Chancery Division, (Judicature Act, 1873, 
^ 16.) Bills to perpetuate testimony as to legiti- 
macy were formerly of not unfrequent occur- 
rence; but now the same object may be attained 
under the Legitimacy Declaration Act. Dan. 
See De Bene Esse; Legitimacy, I 2. 

PBRPBTUITT.- 

? 1. Perpetuity properly signifies a dis- 
position of property by which its absolute 
vesting is postponed forever; as, for in- 
stance, if property were conveyed to trust- 
ees upon trust to pay the income to A. for 
life, and after his death to his eldest son 
for life, and after his death to his eldest 
son, and so on. Such dispositions are 
contrary to the policy of the law, because 
they ‘Hie up^’ property and prevent its 
free alienation. Accordingly, it has long 
been a rule in the law relating to contin- 
gent remainders, that an estate cannot be 
given to an unborn person for life, followed 
by any estate to any child of such unborn 
person. (Wms. Real Prop. 276.) But the 
rule which is commonly known as the rule 
against perpetuities is that applicable to 
executory interests ((?. v .) ; it forbids any 
disposition by which the absolute vesting 
of property is or may be postponed be- 
yond the period of the life or lives of any 
number of persons (sometimes limited to 
two persons) living at the date of the dis- 
position, and the further period of twenty- 
one years and a fraction, after the death 
of the survivor. [Id. 320; Wats. Comp. 
Eq. 748.) Thus, property may be given 
upon trust for A. for life, and after his 
death for such of his children as attain 
twenty-one, which would let in a posthu- 
mous child, 

g2. Hence, perpetuity has come to 
mean any disposition which is void, be- 
'ause it infringes this “rule against per- 
petuities,'* such as a gift to A. for life, and 
after his death to such of his children as 
shall attain twenty-five. Leake v* Robin- 
son, 2 Meriv. 863. 
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§ 3. The principal exceptions to the rule 
are estates tail and limitations following 
estates tail [q. v.), charitable dispositions, 
and grants of property to particular fami- 
lies for public services. Wats. Comp. Eq. 
748. See Appointment, | 1; Mobtmain; 
Eemoteness. 

Perpetuity, (defined). 5 Otto (U. S.) 312; 
2 P. Wms. 688. ^ ^ ^ 

(in the recital of a prospectus). 4 La, 

Ann. 109. 

PERPETUITY OF THE KIUG-.— 
Tltat fiction of the English law wliich for cer- 
tain political purposes ascaibea to the king in his 
political capacity the attribute of immortality ; 
for though the reigning monarch may die, yet 
by this fiction the king never dies ; i, e. the office 
is supposed to be re-occtipied for all political 
purposes immediately on liis death. 

PERQUISITE.— (1) Somethinggained 
by a place or office over and above the 
stated wages ; (2) anything gotten by in- 
dustry or purchased with money different 
from that which descends fi’om a father or 
ancestor; (3) fines of copyholds, heriots, 
amercements, &c. 

PBRQUISITOR.— A searcher. 

PBRSON.- 

J 1, In jurisprudence, a person is the 
object of rights and duties, i. e. capable of 
having rights and of being liable to duties, 
while a thing is the subject of rights and 
duties, See Holl. Jur. 64. 

? 2. Natural— Artificial.— Persons are 
of two kinds, natural and artificial. A 
natural person is a human being. (See 
Monster.) Artificial persons include (1) 
a collection or succession of natural per- 
sons forming a corporation (q. v.); (2) a 
collection of property to which the law 
attributes the capacity of having rights 
and duties. The latter class of artificial 
persons is only recognized to a limited 
extent in our law; examples are— the 
estate of a bankrupt or deceased person, 
and the assets of a company or partner- 
ship. As to the Roman law on the subject, 
Hunt. Bom. L. 160, 559; 1 Holtz.! 
EnoycL 274. See Personalty ; Status. 


508 ; 1 Abb. (N. Y.) App. Dec. 199 ; 25 Ohio St, 
217; 18 Am. Rep. 291; Bright. (Pa.) 121; 15 
Serg. & B (Pa) 176; 4 Humph. {Term.) 157; 
36 Tex. 648; 27 Gratt. (Va.) 110; 10 Wis. Sol. 

Person, (when does not include corporation ). 
8 Md. 95; 11 Mete. (Mass.) 129; 4 Halst. (N. 
J.) Ch. 692; 24 Ohio St. 611 ; 4 Oeiit.L. J. 174. 

(the State is). 24 Tex. 61. 

(does not include a State or a nation). 

52 N. Y. 530. 

(does not include the federal govern- 
ment). 4 Otto (U. S.) 315. 

■ (in act of congress, includes “Indian”). 


5 Dill. (U. S.) 453; 2 Sawy. (U. S.) 304. 

(in a statute, inclndes both “natural 

and artificial”). 8 Port. (Ala.) 404. 

(in marriage scttlemeul). 1 Buss. 


363, 366. 


(in a statute). 69 Ind. 273 ; 5 Abb. 


(N. Y.) Pr. 316; 27 Barb. (N. Y.) 238; 56 fd. 
27,46; 1 Cow. (N. Y.) 513; 6 Hill (N. Y.) 33, 
38; 15 Johns. (N. Y.) 358; 20 N. Y. 210; 22 
Id. 44, 352; 1 App. Cas. 82, 90; 5 Id. 857 ; 3 
C. P. D. 377, 380; 2 Q. B. D. 131 ; 4 Id. 313 ; 5 
Id. 310. 

Person aggrieveu, (in bankruptcy act). 11 
Ch. D. 56; 12 Id. 308; 14 Id. 71; 16 Id. 407. 

Person, any, (in a statute). 5 Abb. (N. Y.) 
Pr. N. s. 73; 3 Daly (N. Y.) 70. 

Person, any tn,turko, (applies to dairntgo to 
property). 12 Mete. (Mass.) 291. 

Person, any other, (in statute). 15 Wend. 
(N. Y.) M7. 

Person aptointed to any oimoi% (in a 
statute). L. R. 9 i}, B. 433. 

Person by whose act or default, (in act 
relative to musan(‘es). J^. K. 3 (i. B. 251. 

PKiisoN, DAMAGE TO TUK, (in a Ktaiutv, dnea 
not include breiudi of promise of marriage). 4 
Cush. (Mans.) 408. 

Person tmceming imtmhv agorieved, (m 
copyright act). L. R. 4 B. 715. 

Pbilson entitled to vote, (iuuleiitioulaw). 
L. K. 4 Q. B. 147. ^ . 

Person in oharge, (in nicrohant shipping 
acts). L. B. 6 Q. B. 280. 

PERSON, INDBOENT EXPO- 
SURE OP.— InDEOENT KXPOSUIiE, 


Perron, injuriks to the, (in a slatutc). 4 
How. (K. Y.) J»‘r. 234. 

Perron occupying, (in a statute)* 5 Abb. 
(H. Y.) N, B. 445, 449. 

pERRONT OR i>ERRoNH, (may include corpora- 
tions). Wilberf. Btafc. L. 131. 

(in a statute). 3a]M).377. 

Perron, otiteh, (in a Htututc). 10 Jt. f. 79; 
6 Barn. <^5 C. 611 ; 7 Id. 596, 599. 

Perron, removal OF HUen, (in a Btaiute). 
46 Vt. 60, 63, 

Person whatever, for any, (in a Btutnto}* 
49 Gii. 436, 439. 


Person, (defined). 4 Cal. 804; 1 Bradw. 
(III.) 399; 1 BL Com. 123. 

(wlien includes corporation). 3 BIhs. 

(U. S.) 480; 12 Pet. (US.) 102; 11 Wheat. (U 
k) 392; ISBankr. Beg. 199, 206; 10 III 48; 
22/(1 9; 12 Cush. (Mass.) 59; 7 How. (Miss.) 


PBBSONA.— 

g 1. A penion; anybody capable of having 
and beoommg subject to rights. See Batjd. J tint* 
(6 edit.) Ja 

J 2. The rector of a church Inatitufed and 
inducted, for his own life, was called persona 
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mortaks ; and any collegiate or conventual 
body, to whom the church was forever appro- 
priated, was termed persona wm>ortalis, — Jacob, 

Persona conjnnota eeqmparatur in- 
teresse proprio (Bacon) : The interest of a 
man^s kindred is equivalent to his own. 

PERSONA DESIGNATA.— A per- 
son pointed out or depcribed as an indi- 
vidual, as opposed to a person ascertained 
as a member of a cl ass. or as filling a par- 
ticular character. Thus, if a testator be- 
queaths property to his children as a class, 
only those who fill that character at his 
death, i. e. the survivors, can participate 
in the gift, while if he bequeaths it to 
them as pprQ(^*^€s designatac, the children of 
fiuch of tb'Bn’i as have died in his life-time 
will take their parents’ shares, {In re 
Stansfield. 15 Ch. D. 84. See Lapse, 2 !•) 
So property may be given to an illegiti- 
mate child as persona designata, but not as 
H cniid simply. See Child, g 2. 

PERSONA EOCLBSI^,— The parson 
’%r pei'sonation of the church. 

Persona re^is merg'itur persona 
duois (Jenk. Cent. 160) ; The person of duke 
merges in that of king. 

PERSONABLE. — The .being able to hold 
or maintain a plea in court; also, capacity to 
take anything granted or given. — Plowd, 

PERSONAL.--- 

g 1. That which has reference to the per- 
son of an individual, as in the case of a 
personal contract. (British Waggon Co. v. 
Lea, 5 Q. B. D, 149. See Contiiacts, g 11.) | 
A personal injury is an injury to the per- 
son of an individual, such as an assault, 
as opposed to an injury to his property, 
such ns a trespass. See Actio Persoitalis 
Moritue Cum Persona. 

g 2. Actions— Property.— In the divis- 
ion of actions, a personal action originally 
meant one which was brought to enforce 
a remedy against a specific person, while 
in a real action the remedy was against a 
thing, Thus, an action on a contract or 
tort was a personal action, while an action 
to recover land wae a real action, because 
the land itself could always be recovered. 
{See Action, g 16 ; In Person am.) Hence 
also arose the distinction between, real 
and personal property, as to which see the 
respective utles. Wms, Beal Prop. 6. 


Personal, (in a will). 128 Mass. 433, 434. 
PERSONAL ACTION.— ^65 Per. 

SONAL, g 2. 

Personal action, (defined). 71 Me. 287. 

(when survives). 13 Serg. & E. (Pa.) 

184, 185. 

(when does not survive). 13 Serff. & 

B. (Pa.) 416. 

PERSONAL ASSETS. — Chattels, 
money and other personal property be- 
longing to a bankrupt, insolvent or dece- 
dent estate, and chargeable with the d^bta 
of the estate. 

Personal baogage, (what is not). 106 
Mass. 146 ; 8 Am. Eep. 300. 

PERSONAL CHATTBLS.-Goods, 
money, or movables. 

Personal chattels, (in bills of sale act). 2 

C. P. D. 212. 

PERSONAL CONTRACT.— 

See Personal, g 1. 

PERSONAL ESTATE. — Personal 
property (g. v.) 

Personal estate, (what is). 1 Myl. <& K. 
649. 

(includes slaves’'). 1 Dana (Ky.) 

102 . 

(in a statute). 7 Hill (N, Y.) 261 ; 4 

Paige (N. Y.) 384; ,31 N. Y. 32; 1 Buss. <fe G. 
(Nov. Sc.) 46, 48. 

(in a will). 1 Ves. 522; 4 Id, 76 ; 1 

Ves. <& B. 415 ; 8 Com. Dig. 474. 

. Personal estate, property, chattels 
AND EFEECTS, (itt a will). 3 0. P. D. 344. 

Personal estate within this state, (in 
tax act). 88N. Y.576. 

Personal estates, (in a will). 11 East 
246. 

Personal goods, (does not include “bank 
notes/’ “money" and “coin"). 1 Cranch (U 
S.) 141; 6 Mas. (U. S.) 537, 540. 

(does not include “choses in action"). 

5 Mas. (U. S.) 356. 

PERSONAL IDENTITY.— 

Identification. 

PERSONAL INJURY. — 5^6 Pee 

60NAL, g 1. 

Personal injury, (defined). 71 Me. 229. 
Personal injury, gx^eat, (equivalent to 
“ great bodily injury 28 Jdiss* 

PERSONAL LAW. — As opposed to 
■territorial law, is the law applicable to persons 
not subject to the law of the territory in which 
they reside. It is only by perxnission of the 
territorial law, that personal law can exist at the 
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present day ; e. g, it applies to British subjects 
resident in the Levant and in other Mahomme- 
dan and barbarous countries. Under the Roman 
Empire, it had a very vride application. — Brown. 

Personal liability, (of members of a cor- 
poration). 17 Mass. S34. 

(of members of an unincorporated 

association). 4 Serg. & R. (Pa.) 356. 

(of stockholders of a bank), 15 Mass. 

505 ; 16 Id. 9. 

PERSONAL LIBERTY.— The right 
or power of locomotion ; of changing 
situation, or moving one’s person to what- 
soever place one’s own inclination may 
direct, without imprisonment or restraint, 
unless by due course of law. 1 Bl. Com. 
134. 

Personal luggage, (in a statute). 2 Am. 
L. Reg. 421. 

Personal occupation op lands, (in a 
statute). 7 Mass. 1. 

PERSONAL PROPERTY, or PER- 
SONALTY,— 

i 1. This may be said generally to in- 
clude (1) everything the subject of owuer- 
ship not being land, or an interest in land; 
and also (2) a few exceptional interests in 
land which from historical reasons are 
nevertheless personalty. 

? 2. Personal property differs from 
realty chiefly in the following respects: 

(1) Realty is in theory only capable of 
being held for an estate (g. v.), while per- 
sonalty is essentially the subject of abso- 
lute ownership. A chattel is accordingly 
.^capable of being entailed. But limited 
and reversionary interests in chattels, 
analogous to certain estates in land, may 
be created under the doctrines of equity, 
Tims, a personal propei’ty may be vested 
in trustees in trust for A. for life, and after 
his death for B. ; but the rules governing 
contingent remainders in land do not' 
apply to personal property. Chattels may 
also be made the subject of joint owner- 
ship and ownership in common, (see 
Joint ; Joint Tenancy ; Tenancy in Com- 
mon,) and of appointment under a power, 
{see Power; Wms. Pers. Prop. 806 e( seq.) 

(2) On the death of its owner, personalty 
(with few exceptions) passes to the execu- 
tor or administrator of the deceased ; and 
if he died intestate, it is divisible among 
hi^ next of kin according to the Statutes 
of Distribution, while realty passes to the 


I devisee of its owner if he has disposed of 
I it by will, or descends to his heir if he has 
died intestate, subject in either case to bis 
debts. {Id. 381, 415.) {See Animals, ? 3; 
Descent; Donatio Causa Mortis; Fix- 
tures; Goods; Growing Crops; Heir; 
Heirloom; Next op Kin; Title Deeds.) 
As to the administration of the real and 
personal property of a deceased person, 
se ^ Administration, g 2; Executor. (3) 
i Personal property is capable of being 
transferred or conveyed by modes inap- 
plicable to real property. See Assignment, 
i 2 ft seq. 

Personal property is subject to several 
divisions. 

I 3. As to the distinction between chattels 
real and chattels personal, see Chattel. 
Chattels personal are further divisible into 
choses in possession and choses in action. 

' See Chose. 

I 4. Mixed or impure.— Mixed or im- 
pure personalty consists of leaseholds^ 
terms of years, estates at will, land directed 
to be converted into money (see Conver- 
sion), and money seenrod on land, e. g. by 
mortgage. The term im pure personalty 
is generally used, in England, with reference 
to the Mortmain Act, to denote pro[)orty 
which, though personalty, is not allowed 
to be given to charitable uses hy will, &c. 
i See Charitable Trusts Act; Debenture, 
p. 350, last note; Mortmain, ^ 2. 

? 5. Pure. — Pure porsonaJty com prises 
all personal property not connected with 
land in such a manner as to fall within 
the Mortmain Act. 

I 6. Corporeal— Incorporeal.— Per- 
sonal property is nlso diviHiblo into (1) 
corporeal personal prop(U'ty, which in- 
cludes movable and tangible things, such 
as animals, ships, furniture, mendnuKliHO, 
<&c.; and (2) incorporeal personal prop- 
erty, which consists of sucdi rights as per- 
sonal annuities, stocks, shjires, patents and 
copyrights. 


Personal ruorBRTY, (defined). 87 111 1D7» 
(<iiHtinguiHhed from “real property'’}. 


1 Chit. Gen. Pr, 145. 

(includes “bank notes”) 


422, 


1 Ohio BL 


(includes “money”). 36 Ohio Bt 548* 
(dees not include an interest under a 
contract). 2 Snmn. (U. 8.) 278. 

(adog ‘ 

9 Baxt 


— (a dog is, and is the subjwt of larceny)* 
(TeimJ 58, 56; 18 K. Y, Week* Dig. 74 
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PERSUADING. 


Personal property, (in a conveyance). 28 
Yt.2G. _ ‘ 

(in city ordinance). 1 McCord. (S. C.) 

349. 

(in a statute). 54 Cal. 178 ; 3 Vr. (N. 

J.) 355; 1 N. Y. 20, 24, 31 ; 3 Mon. T. 173. 

(in a will). 24 Pa. St. 20 ; 51 Wis. 60 ; 

L. R. 2 Cii. 138. 

PERSONAL REPLEVIN.— De 

Homine Repleotando. 

Personal representative, (who is not). 
16 Minn. 45. 

(an agent is not, witliin ? 32, ch. 63, 

public statutes 1858). 15 Minn. 512. 

(in articles of marriage settlement). 

11 Jur. 859. 

(in a will), 1 Eiiss. & M. 587. 

PERSONAL REPRESENTA- 
TIVES. — Executors or administrators. 
2 Stepb. Com. (7 edit.) 108. 

Personal representatives, (the next of 
kin are not). vSax. (N. J.) 437. 

' (in articles of marriage settlement). 

10 Beav. 3G2 ; 16 L. J. Ch. n. s. 503 : L. R. 18 
Eq. 686. 

(equivalent to “executor” or “admin- 
istrator”). 3 Dill. (U. S.) 124; 8 Minn. 103: 
16 lil 512 ; 16 Id, 45 ; 2 Col. 728 : lO Jur. 748 ; 
Taml. 383. 

(in a statute). 34 Barb. (N. Y.) 319. 

(in a will). 1 Anstr. 128 ; L. R. 6 Eq. 

589 ; 13 Sim, 52 ; 8 Com. Dig. 475. 

PERSONAL RIGHTS.— The right 
of personal sec\irity, comprising those of 
life, limb, body, health, reputation, and 
the right of personal liberty. — Wharton, 

Personal services, (in a statute). 35 Me. 
126. 

PERSONAL STATUTES. — Stat- 
ntes confined to particular persons, g, 
authorizing a person to change liis name, 
&c. Also, statutes afiboting the person 
principally, and treating of property only 
incidentally, 

PERSONAL TITHES.— Those that are I 
paid out of such prollts us come by tijo labor of I 
a man’s person, by buying amf selling, gains j 
of merchandise, hnnuicral’ts, 

Personal tuansaotion, fin a statute). 11 
Hun (N. Y.j 214; 81 N. Y. 62(5. 


PERSONALITY OP LAWS.— All 
laws concerning the condition, state, and capacity 
of peraons, as distinguislied from the reality of 
laws, which means all laws concemfng property 
or things. Whenever foreign jurists wish to 
express that the operation of a law is universal, 
they compendiously announce that it is a per- 
sonal statute ; and whenever, on the other hand, 
they wish to express that its operation is con- 
fined to^ the country of its origin, they simply 
declare it to be a real statute. Livermore uses 
the words personrtlity and reedity. Henry, the 
words personalty and realty. Story preferred the 
former, as least likely to lead to mistakes, as 
personalty in our law is confined to persi>nal 
estate, and reaJty to real estate. (Story Oonfl. L, 
23.) — Wharton. 

Personally notieieu, (in pleading), 1 
Hill (N. Y.) 597. 

Personally served, (in act of March, 1877), 
71Ind. 685. 

PERSONALTY. — Personal property 

(g. V.) 

Personating a seaman, (indictment for), 
Russ. & R. C. a 351, 353. 

PERSONATION. — The act of repre- 
senting oneself to be some one else, whether 
living or dead, real or fictitious. At com- 
mon law personation for the purpose of 
fraud is a misdemeanor. (2 Russ. Cr. 88(5.) 
By various statutes personation for the 
purpose of obtaining property, dividends, 
wages, ifec., or of giving votes at elections, 
is made felony. 

Persons, (equivalent to “men”). 66 Me. 

222 . 

(not synonymous with “party”). 3 

Hon. &M.( Va.) 255,256. 

(often applicable to one). 14 Serg. & 

R. (Pa,) 289. 

(in a statute). Breose (111.) 395; 1 

Bush (Ky.) 250; 18 Abb. (N. Y.) Pr. 118; 4 
Oovv. (N. Y.) 550; 20 Johns. (N. Y.) 726; 28 
How. (N. Y.) Pr. 41 ; "iS N. Y. 242 : 2 Utah T. 
417. 

Persons beyond seas, (includes persons out 
of the Btnlc). 3 Mich, 144, 

l^pjRSONS lN.7Uiuoi>, (in a statute). 26 Vt. 737. 

Persons, OE COLOR, ( who are). 3 Ired. (N, 
C.)455. 

(entitled to same rights and privileges 

while inivolmg aa white poraons). 37 luvva 145. 


PERSONALIS ACTIO. — Sre Actio Perspioua -vera non sunt probanda 
Personalis, ((Jo, Litt. 16) ; Plain truthH need nut be proved. 


PHRSONALITER. 
pomoually ; in person. 


-In old English law, 


PHBSONALITT.— Said of an action 
when it is brough* against the right person.— 0. 


Persuade, fin a pleading). 12 Abb. (N. Y.) 
Pr. N. s. 187, 190. 

— (in ft criminal statute). 7 Q. B. D* 

268. 

Persuading, (in act defining treason, implies 
success). 1 Didh (U, SO 89* 
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PETITIOK 


PBRTIOATA TSRR-^* —Thn fotirtli 
part of an acre . — CowelL 

PERTIOXJI 4 AS,— 'A pittance ; a small por- 
1 if»n of alms or victuals. Also, certain poor 
scholars of the Isle of ^Lm.— CowelL 

PERTINENT.— Material ; relevant. 
Proof which legitimately tends to establish 
the cause of action or defense is called 

pertinent;’^ evidence which has not that 
tendency is called “impertinent.** 

PERTINENTS.— In the Scotch law, ap- 
purtenants. 

PERTURB AT ION . — In ecclesiastical 
law, disturbance of pews in a church. 1 Phil- 
lim. Ecc. L, 323. 

PERTURB ATRIX.—A woman who 
breaks the peace. 

PERVERSE VERDICT.— A verdict 
whereby the jury refuse to follow the direc- 
tion of the judge on a point of law. 

PER VISE. — The palace-yard at Westmin- 
ster. — Sotmer. 

PBSA.— A weight of two hundred and fifty- 
six pounds. — Cowell. 

PBSAG-E.— A custom or duty paid for 
weighing merchandise or other goods . — CowelL 

PBSSIMI EXEMPLI,— Of the worst 
example. 

PBSSONA. — Mast of oaks, Ac., or money 
taken for mast, or feeding hogs. — Cowell. 

PBSSURABLB, PESTARBLE. or 
PEST ARABLE WARES. — Merchandise 
which takes up a good deal of room in a ship. — 
CowelL 

PETBR-PENOB.— An ancient levy or fax 
of a penny on each house throughout England 
paid to the pope. It was called Pcter-pencej 
because collected on the day of St. Peter, ad 
vincula,' by tlm Saxons it w.-i« called Bome-feok^ 
JiomC'-Sicot, and Bonne^emnying, because collected 
and sent to Rome; and lastly, it was called 
hearth-money^ because every dw*elling-lioiise was 
liable to it, and every religious house, the abbey 
of St. Albans alone excepted. 

It was not intended ac a tribute to the pope, 
but chielly for the support of the Englinh school 
or college at Rome; the popes, however, shared 
it with the college, and at length found means 
to appropriate it to themselves. 

At first it was only an occasional contribution, 
but it became at last a standing tax ; being estah- 
liahcd by three laws of King Canute, ICdward 
the Confessor, and the Con<jiueror. Edward III, 
first forbade the payment, hut it soon after I'e- 
turnod, and continued to the time of Henry 
VIII., when Polydore Vergil resided in England 


as the pope*a receiver-geneial. It was abolished 
under that prince, and * restoi-ed again under 
Philip and Mai-y, but was final^ prohibited 
under Queen Elizabeth. — Chamh. Cfyc. 

PETIT.— Small; little; petty. 

PETIT CAPE.— .See Cape. 

PETIT JURY.— Jury, ? 7. 

PETIT LARCENY.— Larceny, 

2 2 . 

PETIT SBR JBANTY.— /Sfee Petty Ser- 

JBANTY. 

PETIT TREASON. — Treason of a lesser 
kind. As if a servant killed his master, a wife 
Iier husband, a secular or religious man his pre- 
late. But by the 9 Geo. IV. c. 31, i 2, every 
offense which, before the passing of the act, 
would have amounted to petit treason, shall be 
deemed murder only. See 24 and 25 Viet. c. 
100, ? 8 ; 4 Stepli. Com. (7 edit.) 77, 150 n. 

PETITE ASSIZE.— The small assize as 
distinguished from the grand assize** (g. v.) 
It decided only as to the question of possession, 
not as to that of property. 

PETITIO. — A count or declaration. — Glam. 

PETITIO PRINOIPII. — Begging the 
question, which is the taking of a thing for true 
or for gmnted, and drawing conclusions from it 
as such, wlien it is i-eally dubious, perhaps false, 
or at least wants to be proved, before any infer- 
ences ought to be drawn from it. Fov a discus- 
sion on the question, “Is the syllogism a peiitio 
principiiP^ see 1 Mill Liog. b. 2, c. iii., g 1, p. 
206. 

PETITION.— 

? 1. A written statement addrosaed to a 
court, public officer, or other superior au- 
thority, sotting forth facts on which the 
petitioner bases a prayer for rcinody or 
relief. With the exception of petitioiiH of 
right [q. v.), petitions are generally merely 
a peculiar mode of applying to a court, 
and do not necessarily indicate that the 
right soitght to bo maintained is difrerent 
in its nature from ordinary rights. {Sm 
Dan. Ch. Pr. 1434. Spe, ako, Action; Mo- 
tion; Summons.) The person by whom a 
petition is presented is called the ‘‘peti- 
tioner/* atul the persons ot\ whom it is 
served, in order that they may appear at 
the hearing and oppose or consent to the 
granting of the prayer, are called the 
“respondents.” 

g 2. Petitions in the English Higli Court of 
Justice are practically con lined to the Chancery 
and Probate, Divorce and Admiralty Divisionflj, 
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?Llthougli they were not unknown in the old 
common law courts. (See Tidd Pr. index v. 
Petition.) At the present day almost the only 
kind of petition used in the Queen^s Bench 
Division seems to be that for admission to sue 
in fonnd pauperis (q, v.) Arch. Pr. 1070. 

Petitions in the Chancery Diyisiou are of two 
kinds, those presented in a pending action or 
suit, and summary or statutory petitions. 

? 3. Chancery — In a cause). — Petitions 
presented in pending actions are of various kinds 
according to the nature of the application ; thus, 
if an administration action has been heard and 
the further consideration has not been reserved, 
the only way by whicli, while the action is still 
liending, a party can afterwards apply to the 
court to do anything not directed by the order 
or judgment, is by presenting a petition. As to 
petitions of course, see Of Coubsb. 

? 4. Summary, and statutory peti- 
tions. — Sometimes a petition may be presented 
without the institution of an action, e. g. for the 
maintenance of an infant. (See Maintenance.) 
Usually these petitions are of statutory origin, 
linving been introduced to save the expense of a 
regular action in simple cases. The examples 
of most usual occurrence, in England, are peti- 
tions under the Trustee Acts, the Trustee Relief 
Acts, the Settled Estate Acts, the Lands Clauses 
Consolidation Acts, and winding-up petitions 
under the Companies Acts. (See tliose titles.) 
As to petiticms by trustees, executors, &c., for the 
opinion or direction of the court, see Executor, 
? 10 . 

^ 5. Divorce. — In the Probate, Divorce and 
Admiralty Division every matrimonial suit is 
commenced by a petition praying the relief 
sought, e. g, a decree of nullity or dissolution of 
marriage, (Browne Div. 195.) ^ In addition 
to these original petitions, subsiaiary or inci- 
dental petitions of various kinds ai-e sometimes 
required to be presented in a suit, e. g, to claim 
the custody of children, for alimony, &c. Id* 1, 
157, 202. 

5 6. Admiralty. — Formerly the pleadings 
5n Admiralty actions commenced with a peti- 
tion by the plaiiitilf in the nature of a deeJara- 
liim at conunon law. Wins. B. Adm. Pr. 246. 
See, noio, Statement of Ceaim j Libel, g 5 ; 
Proteht, 

g 7. Bankruptcy. — ^Tn bankruptcy, a peti- 
tion is the mode by which proceedings to ad- 
minister an insolvent’s estate are commenced. 
It may be a petition for adjudication presented 
by a creditor, or a petition for composition or 
liquidation, presented by the insolvent. See 
Adjudication; Bankruptcy, S 4; Composi- 
tion, U 3, 4; Declaration, ? 4; Liquida- 
tion, § 1. 

i 8. Petition of appeal.— In the 'House 
of Lords an<l Priv)r Council, every appeal is 
commenced by a petition of appeal praying that 
the judgment appealed from may be reversed or 
varied. Interlocutory petitions are also some- 
times required, e. <7. to extend the time for lodg- 
ing the printed oases. Maeph. Pr. C. Pr. 81, 87. 
See Appeal, p. 65 n* 

i 9. Lunacy.— Proceedings in lunacy 
are generally instituted by a petition for 


an inquiry, and after inquisition every 
matter requiring to be brought before the 
court forms the subject of a petition. See 
Elm. Pr. Lun. and Pope Lun. passim. See, 
also. Lunacy. 

PETITION OF RIGHT.— 

? 1. The mode by which a subject can claim 
relief from the crown for certain kinds of injury 
arising from the acts of the crown or its servants, 
e. g. an illegal seizure of goods, wrongful posses- 
sion of land, or a money claim consisting of a 
debt or damages for breach of contract. (Tliomas 
V. The Queen, L R. 10 Q. B. 31.) The petition 
itself is a document in which the petitioner set 
out his right, legal or equitable, to that -whicli is 
demanded by liiin, and prays the queen to do 
him right and justice, and, upon a due and la\r- 
ful trial of his right and title, to make him resti- 
tution. (Dan. Ch. Pr. 121.) The petitioner is 
called the “ suppliant,” and tlie persons against 
whom relief is prayed (for any person in enjoy- 
ment of the property or right claimed is made 
a pai’ty) are called the “respondents.” The 
petition may be presented in any of the divisions 
of the High Court, on the home secretary grant- 
ing his fiat for that purpose. The act regulating 
the proceeding by petition of right (23 "and 24 
Viet. c. 34) provides that, if the petition is pre- 
sented^ in Chancery, the subsequent proceedings 
up to jiulgment are to follow those in a suit m 
equity; and if in one of the common law courts, 
they follow those in an action at law. As peti- 
tions of right are not affected by the Judicature 
Act, the rules of the former common law and 
equity tiractice are still applicable to them. 
Rufetomjoe \\ The Queen, 1 Q. B D. 487 ; 2 Id* 
69. See A move AS Manus, g 2; Monstrans 
DE Droit ; Traverse. 

g 2. By the constitution of the United 
States, the right “ to petition the govern- 
ment for a redress of grievances'' is 
secured to the people. Amend. Art. 1. 

PETITION OB'' RIGHTS.— A parlia- 
mentary declaration of the liberties of the 
people assented to by King Charles I., in 
1629. It is to be diBtinguiahed from the 
Bill of Rights, 1689, which was passed into 
a permanent constitutional statute. See 
Bill of Rranrs. 

PETITIONING CREDITOR. — Tlie 
creditor at whose instance an adjudication of 
bankruptcy is made against a bankrupt. 

PETITORY SUITS.— In admiralty 
and civil law practice, suits which involve 
and litigate only the title to property 
are called “ petitory," in distinction from 
those which seek to recover the possession, 
and are called possessory." — Abhoti. (See 
rossEsaoRY.) In the Scotch law, actions 
for damages are so called. 
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PBTRA. — A stone weight. — CcwelL 

Petroleum, (in a statute). L, R. 6 Q. B. 
505. 

PETTIPOQG-BR.— A lawyer in a 
mean way of business ; a pretender to law, 
without knowledge or honesty. 

Pettifogging shyster, (defined). 40 Mich. 
251. 

PETTY. — See Petit. 

PETTY AVBRAGB.~5fee Average, 

PETTY BAa OPFIOB.— me Petty Bas 

Office was so called because in it the proceedinjjs in 
which the crown was concerned were preserved in a 
little sack ur hag, in paim baga, instead of being en- 
riiUed on rolls as in the case of other proceedings. 3 
Bi. Com 49 ; 4 Inst 80. See Chancery, ^ 4 ; Hanaper. 


warre.” (Litt. § 159.) such .service is but 

socage in effect.” [Id. § 1(50.) The act 12 Car. 
II. c. 24, took away from this tenure tlie inci- 
dents of livery and primer seisin, but does not 
seem to liave affected it in other respects. Co. 
Litt 108 b, 2 (1). See G-rand Serjearty; 
Socage; Tenure. 

PETTY SESSIOISTS.— -An occasional 
meeting, in England, of two or more justices of 
the peace, arranged between themselves, for the 
ti'ansaction of business for which the presence 
of more than one justice is either necesstuy or 
desirable. Petty sessions are coinniouly heUl 
weekly. (Stone Just 51.) In cities, boroughs, 
and tovyns corporate having a separate conirnis- 
sion of the peace, every sitting of justices of the 
peace or of a stipendiary magistrate, is decniod 
a potty sessions of tlie peace. Stat. 12 aiul 13 
Viet c. 1 8, ? 1 ; Pritcli. Quar. fciess. 2. See 
Special Si3ssions. 

PEW.— 


§ 1. The princiiial office on what was formerly 
the common law side of the Court of Chancery, 
and is under the management of an officer called 
the “clerk of the petty *bag.” It is now an office 
of the High Court of Justice. Out of it issue 
all original writs, certain kinds of writs of error 
and certiorariy commissions of charitable uses, 
idiocy, and lunacy, commissions to seize escheated 
and iorfeited lands, dec., writs of dedmm potestor 
tem^ congd d^SlirCj seire facias to repeal letters- 
patent and enforce recognizances, die., and writs 
on the calling of a new parliament. In it are 
filed traverses of inquisitions and returns to 
various commissions, including comnnssions for 
production of a cestui que vie. (See tlie various 
titles.) In it is also transacted the business con- 
nected with the admi.ssion of solicitors. (See 
Bep. Cora, on Fees 8 ; Second Rep, Leg, Depart. 
Com. 124; 4 Inst. 80 ; 3 Bl. Com. 49 ; 2 Dsm. Ch. 
Pr. 1910; Castro v. Miirniy; L. B. 10 Ex. 213; 
Arcii, Pr, 03. See, also, Solicitors Act, 1877, g 9.) 
The practice of the office is regulated by the 
Petty Bag Office and Enrollment in Chancery 
Amendment Act, 1849, and the general onlers. 
12 and 13 Viet. c. 109 ; 2 Dan. Ch. Pr. ICOG; 
Dale’s Case, 0 Q. B. D. 376. 

g 2. By the Judicature (Officers) Act, 1879,' 
514, the office of clerk of the potty bag will be | 
abolished on the occurrence of the next vacancy. 


5 1. An exclusive title to pews and Fonts in 
the body of an ordinary parish church may bo 
maintained, in England, in virtue of a fsuMilty, 
or by prescription. All other pew.s and seals in 
the body of the church arc the property of the 
parish; and the cluirch wardens, as the offi(*c*rs 
of the ordinary, and subject to his control, Imvo 
authority to place the parish iouci's tlicrcin. 

5 2. A pew annexed by prescription lo an 
ancient messuage cannot l)e severed from it. 
(Shelf. B. P. Stat. 115.) As to the cliief pow in 
the chancel, set’ Ciiancbl. 

3. Ohtiroh Building Acts.— In the case 
of churches erected under the (Jhnn’h Building 
Acts, the distribution of the pews and scats is 
vested in the ceclesinstical commissioners and 
the bishop of the diocese, and they iiavo powiu' 
to fix rents for })cws, snliject to the provisions of 
the acts. Pliillim. Ecc, L. 2lCiO. 


Pew, fis real property). 10 Mass. 323; IG 
Wend. (N. Y.) 28. 

(right to sit in, Is an incorporeal 

interest in real property). 1 (diit. (Jen. Pr. 2(18, 

(title to a. seat in, by prescnplion), 2 

Bulst. 151 ; 5 T. K. 298. 

pEW-nobi>KR, (rights of). 17 ]\raHH, 435; 1 
Pick. (Mass.) JG9; 3 Paige (N. Y.) 2UG. 


PETTY OONSTABLBS.-Tnferior offi- 
cers ill every town and parish, sijljox'dinate to the 
high constable of the hundred. Sec Constables, 

PETTY JURY.-;^ee Jury, ? 7. 

PETTY LAROBNY.-;^fe Larceny, 

8 2 . 

PETTY SER JE AKT Y.-*'Tennre by 
petite serjeanty is where a man holds his land 
of our sovoraigne lord the king, to yield to him 
yearly a how, or a sword, or a dagger, or a knife, 
or a lance, or a paire of gloves of mailo, or a 
pair of gilt spurs, or an arrow, or di vei*H arrowes, 
or to yield sucdi other small thingp belonging to 


PHAROS.— A wnlclt-towor, or Hoii-niiirk, 
which mnnot he erected witiiout lawful warrant 
and aiitlnn-ity. 3 Itwt. 201. 

PHYLASrST.— A jailor. 

PirvHTOAL PTSABiTiTTV, (in a Btntnto). 10 
Abb. (K. y.) JSf. C<w. 1G5; 02 How. (N. Y.) I^r. 
390. 

PHYSICAL FAOT.-Tn tho law at 
evidence, a fact, the oxiatenae of which ia 
perceptible by the sonnes; such aw the 
sound of a pistol shot,* a man running ^ 
improssions of human feet on the ground, 
(Burrill Giro. Ev, 180.) fact considered 
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to have its seat in some inanimate being, 
or, if in an animate being, by virtue* not 
of the qualities by which it is constituted 
animate, but of those whirh it has in com- 
iTion with the class of inanimate beings.*’ 
1 Benth. Jud. Ev. 45* 

PHYSICIAN. — One who professes the 
art of healing. 

The English rule that nothing disclosed 
to a physician in the course of his profes- 
sion is privileged from inquiry in a court 
of justice, does not prevail in most of the 
States, the opposite doctrine, viz., that a 
physician cannot be permitted, even if he 
so desires, to disclose statements made to 
him by his patient, being considered more 
consonant to the public welfare. 

At common law, a physician could not 
maintain an action for his fees. (4 T. R. 
317 ; 3 Q. B. 928.) In England, before the 
passing of the 21 and 22 Viet. o. 90, a phy- 
sician, or medical practitioner who aflfected 
to be a physician, had no remedy at law 
to recover his fees (the presumption being 
that he acted only with a view to an 
honorary reward). And a physician who 
prepared or dispensed his own medicines 
could not recover for them, although they 
were furnished to his own patients. But 
by that act, a physician who is registered 
under the act may do so if not precluded 
by any by-law of the College of Physicians. 
That college has passed a by-law prohibit- 
ing of the college from suing, but 
that does not apply to members. (Gibbon 
u Budd, 2 H. & 0. 92.) No such rule ever 
obtained in the United States. 

MAOIiK. — An obsolete term for an enor- 
mous crime. 

PICAROON. — ^A robber; a plunderer. 

PICK OF Li AND, — A narrow slip of land 
running into a corner. 

PIOKIAOE. — Money paid at fairs for 
breaking ground for booths. 

PIOKBRY.— Petty theft, or stealing things 
of small value.— JBeW JJiet. 

PIOKBTINC3* by members of a trade union 
on strike consistB in posting members ar all the 
approaches to the works struck against, for the 
ptirpose of olBerving and reporting the workmen 
going to or coming from the works, and of using 
such induence as may be in their power to pre** 
vent the workmen from accepting work there. 

VOL. IX. i 


(Dav. Friend. Soc. 212.) It having been found 
that picketing Jed to molestation, threats and 
even violence, the English Conspiracy and Pro- 
tection of Property Act, 1875, (Stat-^SS and 39 
Viet. c. 86, repealing^ 34 and 35 Viet. c. 32, con- 
taining similar provisions,) makes picketing an 
offense punisJiable by fine or imprisonment. jSee 
Mot.kstatiqn ; TbIue Ustions. 

PICKLE, PYOLE. or PIGHTBL.~-A 
small parcel of land enclosed with a hedge, 
which, in some countries, is called a “pingle.”— 
&icycL LoikI, 

PICK-LOCK. — An instrument by which 
locks are opened without a key. 

PICKPOCKET. — A thief who steals 
from the pocket or person of another 
without putting him in fear. 

PiCTXjBES, EXCEPT HIS, (in a will). 2 Vem. 


PIBDPOTTBRE. — See' Coxtbt of Pieot^. 

POUDBE. 

PiEB, (defined). 5 Bobt. (N. Y.) 285. 

PIERAGE. — The duty for maintaining 
piers and harbors. 

PIERS,— Wharves. Bee Dook; Has- 
BOKj Port, 

^PIBTANTIA. — A pittance; a portion of 
victuals distributed to the members of a college* 
— Emyd, Lond. 

PIET ANTI ARITJS.— The officer in* a. 
college who distributed the pietantia.— Cowell 

PiOEON’-DROPPEE, (in Crimes act). 69 Ind*. 
173. ^ 

PIGHTBL. — ^A little enclosure. — OowcU. 

■ PIGNORATION. — The act of pledging. 

PIGNORATIVB -PIGNORARY. — 
Pledging; pawning. 

PIGNORIS OAPIO,— Literally, the tak- 
ing of a pledge ; this was one of old Ler/is' 
Aotionrs in Bonum law, and was avatlablo as a 
summary remedy in certain cases by military 
custom, ami in a certain few other cases by stat- 
ute. It operated like distraining. 

PIGNXJS . — k pledge or security for n debt 
or demand. This word is derived,* says Oaius^ 
(D. 59, 1(>, 238), from puynmf qua qm pif/mri 
danturf mann tradmitnrJ^ This is one of seVeral’. 
instances of the failure of the Koiniin jurists whem 
they attempted an etyniologioul exidanation of 
words. The elomout of ( p%y ) is contained' 

in the word p(t{n)(jo and its (J 0 (,mate forms. A 
pledge was called piqnm ^Yhen the posHession of 
the thing was translervod to the pledge, and 
hypotk^mf when the pUdgeor retained it in his' 
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possession. {See Sand. Inst. (5 edit.) 132, 152, 
325 ; 2 Steph. Com. (7 edit,) 21 n .) — WAai'ton. 

Pros, (are cattle within 9 Geo. I. c. 22). Euss. 
^ E. C. C. 76. 

PIL A. — That side of money which was called 
because it was the side on which there was 
an impression of a church built on piles. Pleta 
I 1, c. xxxix. 

PILETTTJS. — In ancient forest laws, an 
arrow which had a round knob a little above the 
head, to hinder it from going far into the mark. 
— Cowell. 

PiLFEE, (defined). 4 Blackf. (Ind.) 499. 

PILBUS STJPPORTATIOlsnS.— The 
^ cap ot uiaiiitenance. — Cowell. 

PHiFERBR.— One who steals petty things. 

PILLAGE. — The violent acquisition 
‘Of booty in time of war. See Capture, § 3. 

PILLERY. — An obsolete term for rapine; 
iTobbery. 

PILLORY. — A frame erected on a pillar, 
•and made with holes and movable bopds, 
through which the heads and hands of criminals 
‘-were put. 

The punishment of the pillory, which had 
*'been abolished in all other cases, by 50 Geo. III. 
^c. 138, was retained for the punishment of per- 
jury and subornation : but it is now altogetlier 
. abolished in England by 7 Will. IV. and 1 Viet. 
► c. 23. It was also long since abolished in most, 
. if not all, of the States. 

PILOTAGE— PILOTS.— 

5 1. Qualified, or licensed.— A pilot 
is a person who, in consequence of his 
. special knowledge of a particular water, is 
' taken on board a vessel to superintend the 
steering where the navigation is ditlicnlt 
■and dangerous. A qualified pilot” is 
a person duly licensed by a “pilotage 
authority,’’ i. e. a body or person author- 
ized to exercise jurisdiction in respect of 
pilotage. 

g 2. Compulsory pilotag*© is where 
every ship navigating within a certain 
district (and not coming within the ex- 
.emptions in favor of small ships, regular 
coasting vessels, <fco.), is bound to employ 
a qualified pilot if ho oii'ers his services. 
In such a case the owner of the ship is not 
respcnsihle for the negligonco of tlm pilot, 
The Calabar, L. E. 2 0. 238, See The 

Sinquasi, 6 E P. 241 ; Spaight v. Todcastle, 
6 App. Gas. 217, 

4 3. A pilotage certificate may be granted 


to the master or mate of a ship, authoriZ' 
inghim to pilot his ship (or any other ship 
belonging to the same owner) within cer- 
tain limits. Maud. & F. Mer. Sh, 194 et 
seq. ; 3 Steph. Com. 156. 

PIMP-TBINTXJRE. — A very singular and 
othous kind of tenure mentioned by ozir old 
■writers, ^^Wdhelmm Hoppeshori tmet dimidiam 
virgatam terree^ per servUium custodiendi sexdami- 
HelUiSj soil, meretricesy ad usum dmnini regis.’* 12 
Edw. 1. 

PIN MONEY. — A yearly allowance settled 
upon a married woman, before the marriage, for 
the purchase of dress or ornaments, or otherwise 
for her separate and private expendiliu'e. Snell 
Eq. 295, citing Howard v. Digby, 8 Bligh N. E. 
265 ; Elph. Conv. 330 ; Macq. Hush. & W. 355. 

PINNAGB.— Poundage of cattle. 

PINNER. — ^A pounder of cattle ; a pound- 
keeper. 

PINT.— A liquid measure of half a 
quart, or the eighth part of a gnllon, 

Prous PURPOSES, (bequest for). 5 Wheol. 
Am. C. L. 308. 

PIPE.— (1) A roll in the Exchequer; other- 
wise called the “great roll.” The pipc-ofilce 
was abolished by 3 and 4 Will. 1 V. c. 90. (2) 

A liquid measure containing two hogsheads, 

PIRACY.— 

4 1. Copyrigrlit. — In private or civil 
law, piracy is the infringement of copy- 
right; in other words, where a persoii 
reproduces the whole or i)urt of a work 
which is the subject of copyright, ho m to 
interfere with the profit of the owiu^r, ho 
commits a piracy, unlcws the new work m 
a bond /de abridgment of the other. (Hhortfc 
Oopyr. 108 et seq.) The importatitm of 
pirated copies froin abroad is an inlVingo- 
ment of copyright. The remedy for a 
threatened piracy or continued 5nfringe- 
ment,i8 by injuiKjtion ; for a pant infringe- 
ment the remedy is damngOH, or in certain 
cases a penalty is imposed by statute. Id* 
216. 

In criminal law, piracy is nf two kindn* 

4 2. Law of natioDB.— ?ir^(*y by the 
law of nations is the offenHe of taking a 
ship on the high seas or within riie juris- 
diction of the Admiralty, from the pos- 
session or control of those who are lawfully 
entitled to it, and carrying away the sliip 
or any of its goods, tackle, Ac., nndet cir- 
cumstances which would have amounM 
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to robbery if the act had been done on 
land or within the body of a county. 
Stepb. Cr. Dig. 64; Co. Litt. 391a; Man. 
Int, Law 120, 159 ; 1 Russ. Cr. 253. 

? 3. Piracy is punishable, in England, 
with penal servitude for life, unless it is 
accompanied by attempted murder, or 
violence dangerous to life, in which case 
the punishment is death. Stat. 1 Viet. c. 
88. 

? 4. Statutory. — Several offenses have 
been made piracy, and punishable with 
penal servitude for life, by various statutes. 
Stats. S Geo. I. o. 24; 18 Geo. 11. c. 80 ; 11 
and 12 Will. III. c. 7; 1 Viet. c. 88. See 
Slave Trading. 

Piracy, (defined). 2 Cliff. (U. S.) 394, 418; 
4 Sawv. ( U. S.) 501, 511 ; 2 Wheel. Cr. Gas. 218, 
221 ; i Kent Com. 183; 33 L. J., M. C. 201. 

(whut constitutes). 1 Gall. (U. S.) 

217, 254; 3 Wheat. {U. S.) 610, 643; 5 Id, 153, 
ItVJ; 2 Wheel. Cr. Cas. 543; 7 Wheel. Am. C. 
L. 326. 

(what is not). 2 Wheel. Cr. Cas. xxix. 

Pirata est hostis humani generis (3 
Inst. 113) : A pirate is an enemy of the human 
nice. 

Pirate, (defined). 2 Paine (U. S.) 833. 

Pirated prints, (what are not). 1 Barn. & 
Atl. 804. 

Piratical, (in act to protect commerce). 2 
IIow. (U. S.) 210. 

PIRATIOALLY. — A technical word 
which must always be used in an indict- 
ment for piracy. 8 Inst. 112 ; 1 Chit. Crim. 
L. ^244. 

PlBATTCALLY AND FELONIOUSLY, (in a Stat- 
ute), 7 Wheel. Am. C. L. 328. 

PiscARXA, (defined). 37 Me. 472. 

PISCARY.— /See Fishery. 

PiRTAREEN, (a silver coin of Spain not made 
current hv law in the United States). 10 Pet. 
(U. S.) 020. 

Pistol, (what is not). 40 Ala. 88, 

Prs'roL, CONCEALED, (indictment for carrying). 
6 Blackf. (Irul.) 31. 

PIT. — A hole wherein the Scots used to drown 
women thieves . — Skme de Verb Signif, 

PIT AND G-ALLOWS.— /Sfee Furoa et 
Fossa. 

Pit of water, (^ectment lies for). 1 Chit, 
Gen. l>r. 189. 

PITOHING-PBNOES.— Money : commonly 
a penny, paid for pitching or setting down every 
Tbaji of born or paoK of goods in a fair or market 


PITTANCE. — A slight repast oi refection 
of fish or fiesli more than the common allowance; 
and the pittancer was the officer who distributed 
this at certain appointed festivals. — Cowell. 

PIXING- THE COIN.— Ascertaining 
whether coin is of the proper standard. The 
trial of the pix takes place, in England, before 
a jury of members of the Goldsmiths^ Company. 
It is now regulated by 33 and 34 Viet. c. 10, 
g§ 12-13. 

PLACARD, or PLAOART. — Ati 
edict; a declaration; a manifesto. Also 
an advertisement or public notification. 

Pli ACE.— Venue. 

Place, (a steamboat moored at a wharf is). 
34 Me. 210. 

■ (in a statute). 65 Me. 456; 2 Vr. 

(N. J.) 399; 1 Cow. (N. Y.) 13; 42 Vt. 579, 
582 ; 46 Id. 425, 432 ; 20 L. J., M. C. 181 ; L. R. 

9 C. P. 339 ; L. R. 3 Ex. 137 ; L. R. 4 Q. B. 166 ; 

10 Id. 102; Stark. Cr. PI. 56, 67. 

Place for the receipt op letters, (in a 
statute). 4 Car. & P. 572. 

Place goods at a certain price, (in a 
letter). 112 Mass. 14. 

Place having a known and defined 
BOUNDARY, (in looal government act). L. K. 8 
Q. B. 227 ; 9 Id. 443. 

Place having defined boundary, (in a 
I statute). L. R. 1 Q. B. 110. 

' Place, in any other, (in a statute). 2 
Wheel. Cr. Cas. xxxiii. 

Place of business, (what is not). 1 Pet 
(U. S.) 578. 

(in a statute). 9 Cush. (Mass.) 298, 

301 ; 98 Mass. 95 ; 111 Id. 320 ; 8 Daly (N. Y) 
185 ; 38 Tex. 599. 

Place of destination, for sale or manu- 
facture, (in a statute). 66 Me. 65. 

Place of entertainment or amusement, 
(in Sunday law). L. R. 10 Fx. 291. 

Place of profit, (in a statute). 9 Barn, 
C.310; 4Man. &Ry. 176. 

Place op publication, (in a statute). 85 

111 . 110 . . ^ . 

Place or office, (the practice of law 
I not). 1 Mnnf. ( Va.) 468. 

Place or office of profit in the govern • 
MBNT, (what Is not). Burr. 1004. 

Place to which the public have aoc3ess, 
(in vagrant act). L. R. 6 Q- B. 130. 

Place where the owner resides, (con- 
iStrued). 4 Dill. (U. S.) 441. 

PL AOB- BILL,— The Stat 6 Anne c. 7, ex- 
cluding from the House of Commons any person 
liolding an office created since the 26th of 
October, 1705, or receiving a pension during the 
pleasure of the crown; the act also obliged 
every member accepting a previously existing 
office to submit luraself for re-election, unless the 
office were merely a higher commission in the 
army. Under the Reform Act, 1867, (30 and 
31 Viet. c. 102, g 62,) mere removal of a minister 
from an office under the crown to another does 
not impose the necessity of re-electim. Tht 
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Place Bill of 1741 excluded from the parliament 
a large number of officials and clerks in public 
departments. By the Stat. 22 Geo. III. c. 45, 
contractors under government are disq^ualified. 
(Taswell-Langmead, 643-45.) — Brovm, 

Placed seine, (in a statute). 4 Pick. (Mass.) 
165. 

PLACEMAN. — One who exercises a pub- 
lic employment, or fills a public station. 

Places, (in a statute). 5 Binn. (Pa.) 300. 

Placing a fence, (in a statute). South. (N. 
J.) 650. 

PLACIT, or PLAOITtJM.— Decree; 
determination. 

PLAOITA. — The public assemblies of all 
degrees of men where the sovereign presided, 
who usually consulted upon the great afiairs of 
the kingdom. Also, pleas, pleadings, or debates, 
and trials at law; sometimes penalties, fines, 
nuilctp, or emendations. Also, the style of the 
court at the beginning of the record atNmPrvus ; 
but this is now omitted. — Cowell, 

PLAOITA COMMtJNIA. — Common 
pleas. All civil actions between private per- 
sons. 

PLAOITA OOBONJE.— Pleas of the 
crown. Prosecutions for crimes wherein the 
king is plaintiffi 

Placita de transgression© contra, 
paoem regis, in regno Angliss vi et 
armis facta, secundum legem et oon- 
suetudinem Anglise sin© brevi regis 
plaoitari non debent (2 Inst. 311) : Pleas 
of trespass against the peace of the king in the 
kingdom of JEngland, made with force and arms, 
ought not, by the law and custom of England, to 
be pleaded without the king’s writ. 

PLACITARE.— To plead. 

PL AGITATOR. — A pleader. — Cowell, 

PL AOITORY, — Relating to pleas or 
pleading. 

PLAOITtJM.™ /Sfee Placita ; Plead* 

XNG. 

Placitxjm, (defined). 1 Saund. 339, n, (8) ; 
Telv. 65 n, 

Plaoitum aliud personals, aliud 
real©, aliud mixtum (Co. Litt. 284) ; Pkaa 
are personal, real, and mixed. 

PLAOITUM NOMINATUM.-.Theday 
appointed for a criminal to appear and plead and 
tnake his defense. — Leg, if. 1, c. xxix. ; Cowell, 
JPlacitumfractumf when the day is past. 

PLAGIARIST, or ^PLAGIARY.-* 
One who puhlitthes the thoughts and writ** 
ings of another as his own. 


PLAGIARIUS. — In the civil law, one who 
knowingly kept in irons, or confined, sold, gave, 
or bought a citizen (whether freeborn or a freed- 
man), or the slave of another ; the offense being 
called plagium, 

PLAGIARY. — A man-stealer. 

PLAGII CRIMEN, or PLAG;IUM.— ‘ 
In the civil law, the stealing and retaining the 
children of freemen and slaves. 

PLAGUE. — Pestilence; a coutiigions 
and malignant fever. By Stat. 1 Jac. I. c. 
31, if any infected with the plague, or 
dwelling in an infected house, sli(,nld be 
commanded by the mayor or constable. 
&C.J to keep house, and should disobo^'' 
such direction, he should bo enforced with 
violence, b^’' the watchmen, to obey; and 
if any hurt ensued by such enforccjncnt, 
the watchmen were not to be impeached. 
And if such person went alwond and in 
company, if he had any infectious soro 
upon him uncured, he should suffer death 
as a felon; but if no such soro should bo 
found upon him, he should be punished as 
a vagabond, and bound to good behavior. 
This act was abolished by 7 Will. IV. and 
1 Viet. c. 91, ? 4. See, now, 88 and 30 Vied, 
c 65, 2? 134-140. See, also, Public IIkalth ; 
Quarantine. 

PLAIDEUR. — An obsolete term for an at- 
torney who pleaded the cause of his client j nn 
advocate. 

Plain Enoltstt type, iuunted in, (when a 
notice Is not). 57 Mo. 235, 237. 

Plain mistake, (what is). 6 JVIunf. (Va.) 
297. 

Plain statement, (in pleading, delinod). 
79 N. C. 524; 5 Handf. (N. \^) 557, 564. 

PLAINANT.-A plaintiffi 

PLAINT.— 

2 1. Every notion in an English oottnty court 
is ooinincnced by tlm registrar entenng, in a 
book kept for the purpose, at the rctpiest of the 
intended pluintifi; a plaint in writing,” stating 
the names and the addresses of the partk‘H, and 
the substance of the ju^tion ; on this a stuninons 
is issued. (County Courts Act, 1846, 2 59; l*oIl, 
0. C. Pr. 77. See Bummijnm.) The registrar 
gives the plaintifl' a note called a ** plaint note” 
containinfc the date of the entry, the day fixed 
for the trial, and some notices lor the gtti{fnn«‘o 
of tlie plaintiff. See (kainty Court Forms, 1875* 
number 7 et seq , ; Poll 0, C. Pr. 593. ako. 
Particulars of Demand. 

a 2. Ouetomary platots.-Berore th© 
abolition of real actions a copyliokier could 
only plead and be impleaded In respect of hie 
copyhold land in the court of the manor, by 
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were called “customary plaints,” which 
ere analogous to the common law writs in. real 
actions, and called after them, e. g. plaints in the 
nature of writs of entry, plaints in the nature 
of writs of right, &c. Scriv. Copyh. 562. 

PLAINTIFF. — A person who brings 
an action. (See Part, ? 4.) "When the 
action is against the crown he is called, in 
England, the suppliant; when the action is 
in the form of an information, he is called 
the informant. He is called petitioner in 
an ordinary petition, and prosecutor in a 
prosecution. In equity, he is styled the 
orator. 

Plaintiff, (defined). 4 Billb (Ky.) 251. 

(in a statute), 49 Ala. 182; 55 Me. 

453; 5 Hill (N. Y.) 623, 538, 547. 

PLAINTIFF IN ERROR. — The 
party who. sues out a writ of error to 
review a judgment; the prosecutor in a 
wri t of error. 

PLANS. — Upon the sale of lands a 
plan may be (and usually is) so incorpo- 
rated into, as to control, the contract, (Nene 
Yfilley Drainage u Dunkley, 4 Ch. D. 1.) 
Old maps, plans, tracings, &c., are fre- 
quently admissible in evidence against 
(but not, sembU, for) persons claiming 
under former proprietors by whose direc- 
tion or for whose use they were made; 
(Bull. N. P. 283a;) also maps, plans, &o,, 
made or recognized by persons having 
adequate knowledge, and who were since 
deceased, may be admissible as evidence 
of reputation. (Reg. v. Milton, 1 Oar. & 
Iv, 68.) — Brown. 

PLANT. — The fixtures, tools, machin- 
ery, and apparatus which are necessary to 
curry on a trade of business. 

Plant, (defined). 7 Conn, 186, 201. 

(does not include young fruit trees). 

1 Moo. & M, 341. 

PLANTATION.-(l) In English law, 
a colony. (2) In the Southern States, a 
farm. 

Plantation, (defined). 38 Cal. 291, 296; 7 
Conn. 186, 201 ; 10 Ired. ^3Sf. C.J L. 431 ; 3 Mc- 
Cord (S. C.) 303. 

(devirte of). 8 Serg. R. (Pa.) 289. 

(in act to encourage silk culture). 38 

Oil 291. 

(in a wiU). 2 Binru (Pa.) 18, 31- 1 

Sim. 435, 459. 


Plantations, (in the navigation 1 

Dow 191, 197. 

PLAT, or PLOT.— A map of a piece 
of land on which are marked the courses 
and distances of the different lines, and the 
quantity of land it contains. — Bouvier. 

Plate, (in a policy of insurance). 2 Hall 
(N. Y.) 490. 

(in a will). 2 Atk. 103. 

PLAY-DEBT. — ^Debt contracted by gam- 
ing. See GtAMInq-. 

Playino or bettinu, (in vagrant act). L. 
B. 6 Q. B. 130, 514. 

PLEA.— 

§ 1. To writ, 8so . — A plea is a mode of 
putting forward a defense to certain pro- 
ceedings. Thus, if a writ of scire facias^ 
prohibition or the like is issued against a 
person, and he wishes to put forward facts 
in answer to the WTit, he does so by plea; or, 
if a return is made to such a writ, and the 
person at whose instance the writ was 
issued wishes to contest it, he puts in a 
plea (or demurrer) to the return. Lee v. 
Bude, &c., Railway Co., L. R. 6 C. P. 576. 
See an instance of a plea to the return to 
a mandamus, The Queen v. Postmaster- 
General, 1 Q. B. D. 658. See Traverse. 

g 2. To indictment. — In a criminal 
prosecution, the prisoner has to plead to 
the indictment, which h?e may do eitijer 
(1) by pleading to the jurisdiction, i. e. 
alleging that the court has no jurisdiction 
to try him; or (2) by demurring (see De- 
murrer, i 9) ; or (3) by pleading in abate- 
ment, i. e. showing some defect in the 
indictment in point of form; or (4) by 
pleading some plea in bar, namely, either 
a general plea ** guilty,” or “not gihlly,” 
or a special plea, such as “ auter/ois acquit, 

uuterfois convict,*^ QX “pardon.” (Broom 
Corn. L. 992, 993, n. (p) ; Rose. Or. Ev. 202 ; 
4 Steph. Com. 397; Arch. Or. PI. 128. See 
the various titles.) As formal defects are 
now almost always capable of amendment, 
in the English practice, pleas in abatement 
are practically obsolete. Arch. Cr. PL 130. 

J 3. Bcolesiastioal practice.— In the 
English ecclesiastical courts, all the pleadings 
are called “pleas.” The first plea in either 
articles or a libel, and every subsequent plea is 
an allegation, Phiilim. Ecc. L. 1254, See 
tho^e titles. 

I 4. Common law practice,— Under 
the commen law practice a plea is the 



PliEA.. 


(966) 


PLEAI>. 


pnnoipaT mode of putting forward a de- 
fense to a civil action or suit. In an action 
at common law, the plea is similar to the 
statement of defense under the present 
English practice, and to the answer under 
the practice of the Code States, in so far 
that it states facts as an answer to the 
declaration, as opposed to a demurrer {q, 
V ) ; but differs from a statement of defense 
or answer in stating the facts vaguely and ! 
in a peculiar form. Pleas are of two kinds, | 
dilatory and peremptory. The first class i 
Includes pleas to the jurisdiction, t e. pleas 
denying the jurisdiction of the court, and 
pleas in abatement; the second class con- 
sists of pleas in bar. See 11 Sm. Ac. 85 et 
sr^q. ; 5 Steph. PL 50 et seq. ; Pish. Pig. 
Pleading, v., vi. 

g 5, A plea in abatement does not give 
an answer to the plaintiff’s case, but shows 
that he has committed some informality, 
e. g. that he has not joined the proper 
parties to the action. 

? 6. A plea in bar shows a substantial 
defense to the action, either by traverse or 
by omifession and avoidance {q. v.) 

1 7. Pleas are distinguished as general 
issues, in which the defendant simply trav- 
erses the plaintiff^s allegations, and special 
pleas, in which the defendant states the 
grounds of his defense; from the latter 
term arose the expression special pleading. 
5 Steph. PI. 189. See Geiteral Issue; 
Pleader. 

2 8. A plea pui$ darrein continuance 
(‘'after the last continuance”) is a plea 
setting up a ground of defense which has’ 
arisen after the defendant has pleaded in 
the ordinary course; thus, if after the de- 
fendant has delivered his plea, the plaintiff 
gives him a release, the defendant can set 
up the release by plea pnis darrein continur 
mice. 11 Sm. Ac. 103; Chit. Pr. 919. See 
OomNUANCB. 

g 9. Chancery practice.-— In equity, 
pleas are somewhat rare in practice, and 
are generally only used in enses where the 
defendant is in a position to state one or 
more facts, which if inserted in the bill 
would make it demurrable; in such a case 
the defendant, by filing a plea, (which 
generally has to be sworn to by him,) may 
avoid putting in an answer, and bring the 
suit to an end at once. Pleas are of I 


various kinds, of which pleas to the juris- 
diction and pleas in bar are the principal. 
Hunt. Eq. 36; Mitf. PI. 218; Dan. Ch. Pr. 
520. As to pleas in probate causes, see 
Browne Prob. Pr. 285. 

? 10, Pleas of the cro^vm— Plea side. 
— ^In its original sense, “ plea” meant any legal 
proceeding. "Pleas of the crown” were crim- 
inal proceedings, while civil actions were called 
“common pleas,” or “pleas,” simply. (Co. Litt. 
287 a.) The Court of Queen’s Bench was form- 
erly said to have a crown side and a plea side, 
the former being its jurisdiction in crown busi- 
ness, and the latter its jurisdiction in ordinary 
actions; so the jurisdiction of the Court of Ex- 
chequer in ordinary actions was called its " plea 
side,” as opposed to its jurisdiction in revenue 
matters. 3 Steph. Com. 332, 340. See Pleadinc. 

Plea, (equivalent to "defense”). 7 Conn. 
431, 436. 

Plea, or pleading, (not equivalent to " de- 
murrer”). 2 Mo. App. 303. 

PLEA IN ABATEMENT.— 5^5 
Abatement, 5, 6 ; Plea, g 5. 

PLEA IN BAPt.See Bar, g 6; Plea, 

? 6 . 

I PLEA SIDE.— /She Plea, g 10. 

PLEAD.— 

I g 1. In its general sense, tio plead, in to 
I answer the previous pleading of the oppo- 
site party in an action or other prooooding 
by denying the facts therein stated, or by 
alleging some fresh facts; pleading is op- 
posed to demurring; the former rnis(?H a 
question of fact, the latter a qniistion of 
law. Thus, if a pin in tiff dclivtu’s Htate- 
ment of claim, declaration or ooinplniiit, 
wiiich is not only donuirrablo, but a-lso 
fails in stating tim facts eorretd.ly, the 
fendant may apply for leave to ph^ad ami 
demur, and, if bo obtains leaver to do so, 
ho delivers a atatenient of defonHo, phni or 
answer, and a demurrer. 

5 2. To plead alwo signirnyR to plead a 
plea; thus, in a criminal prortccution the 
prisoner pleads "guilty” or "not guilty,” 
Ac.; and under the common law practice, 
a defendant is said to " plead to the juris- 
diction,” to "plead in bar,” <&(?., »tecording 
to the nature of Ins plea. To " plead 
ably,” is to demur or plead sf>me mibstan- 
tial defense to the action, so that it may 
be determined on its merits, 11 Bm. Ac. 
101; Chit. Gen. Pr. 247. 

1 8 . Pleewiimg In criminal pracs- 

tice, a prisoner charged with treason or 
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felony is said to “plead over” when in 
addition to, or after, pleading in abate- 
ment or specially, he pleads “not guilty.” 
Arch. Cr. PI. 128, 139; Rose. Or. Ev. 205. 
See Plea, § 2 ; Respondeat Oustee. 

Plead, (in an order of the court to). 2 Gr. 
(N. J.) 344. 

PLEADER. — ^A person whose business 
it is to draw pleadings. Formerly, when 
pleading at common law was a highly 
technical and difficult art, there was a 
class of men known as “special pleaders 
not at the bar,” who held a position inter- 
mediate between counsel and attorneys. 
The class is now almost extinct, and the 
term “pleaders” is generally applied, in 
England, to junior members of the com- 
mon law bar. 

PLE ADIN G. — Norman-French : pie, plee, 
an ap.uon or suit, (Britt. *J3a;) from Ltitm, placmini, 
^\hleh meant (1) a coustitntion or statute, (Dirkaon, 
1^1 ail Lat vv Placcre; Plaeitum^) and later (2) meet- 
ings of lesHative and judicial bodies for passing 
laws and deciding litigation, and hence (8) the suits 
themselves (Diez Kiym Worth v. Piato; Steph. PI. 
App 71 1 ) In the early ages ot the common law, the 
pleadings were oral statements, or arguments by the 
jiarties or their counsel, made alternaicly until the 
question in dispute was ascertamed. 11 8m Ac. 77: 
12 id. 58; Steph JPl. 23. 

2 1. The pleadings in an action in a 
court of record are written or printed 
statements delivered alternatively by the 
parties to one another, until the questions 
of fact and law to be decided in the action 
have been ascertained. They begin after 
the defendant has appeared, except where 
plaintiff^s first pleading is served with the 
process. See Action, ? 2. 

i 2. Each pleading commences with the 
title of the action, and states concisely the 
material facts (as to what are material 
facts, see Millington v. Loring, 6 Q. B. D. 
190,) on which the party pleading relies, 
but not the evidence by which they are to 
bo proved. 

g 3. The first pleading is the plaintiff's 
statement of claim, declaration or com- 
plaint {qq, -i;,), unless the indorsements on 
the writ or summons are so full that either 
the plaintiff or the defendant considers a 
further statement of the cause of action 
unnecesHary. 

i 4. The next pleading is delivered by 
the defendant, and is either a plea, answer, 
demurrer, a statement of defense, a, state- 
ment of defense and counter-claim t?.), 
or a combination of these. 


§ 5. The next pleading is either a de- 
murrer or a reply (g. -u,), or a combination 
of both. 

2 6. If* the reply is not merely a joinder 
of issue {q. -y.), the next pleading is 
delivered by the defendant. This and the 
subsequent pleadings, if any, follow the 
names of the old pleadings at common 
law, viz., rejoinder, surrejoinder, rebutter 
and surrebutter (g. v.) ; but the rule gener- 
ally in force, that no pleading subsequent 
to reply, other than a joinder of issue, 
shall be pleaded without leave of the 
court or a judge, coupled with the power 
of the judge to order issues to be settled, 
(see Issue, g 4,) and the power of amend- 
ment (q. V,), will in general prevent the 
pleadings from going so far. 

g 7. In any case, however, unless either 
party demurs simply, or makes default, or 
unless issues are settled, the ultimate 
result must be that one party joins issue 
upon the preceding pleading of his adver- 
sary, and then the pleadings are said to be 
closed, 

g 8. If the plaintiff does not deliver a 
reply or demurrer, or any party does not 
deliver any subsequent pleading within the 
proper time, the pleadings are then 
deemed to be closed, and the statements 
of fact in the pleading last delivered are 
deemed to be admitted. The next step is 
the notice of trial (g. u) As to judgment 
by default in other cases, see Judgment, g 7. 

g 9. Miscellaneous proceedings.— 
There are some miscellaneous proceedings 
in which the pleadings are different from 
those in an action, e. g, petitions of right 
(g. V,), in which the pleadings after the 
petition itself follow the same course as 
those in an action at law or suit in equity 
under the old practice, (m/m, gg 11, 12 ;) 
and proceedings by scire facias^ extent^ tra- 
verse of office or inquisition, and criminal 
proceedings^ as to which see Indic?tment; 
Infoematxon, ^7 et seq.; Plea. 

g 10. Common la’W.— Different systems 
of pleadings, except as to demurrers, pre- 
vail in the common law and equity courts. 
In a common law action, the pleadings 
consist of (1) the declaration; (2) plea; 
(8) replication; (4) rejoinder; (5) surre-* 
joinder; (0) rebutter; (7) surrebutter. 
Go. Litt. 808 b ; 11 Sm. Ac. 77 9eq , ; Steph4 
PI. passim. 
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I 11. Chancery .—In a suit in equity, 
the pleadings consist of (1) the bill of com- 
plaint; (2) either (a) a demurrer, (b) a 
plea, (c) an answer, (d) a disclaimer, or 
(e) a combination of these; and (3) repli- 
cation. (Hunt. Eq. 12 et seq.; Mitf. PL 
passim.) Formerly rejoinders were also 
used in Chancery pleadings. (Mitf. PL 
823,) According to modern practice, if 
the plaintiff requires to state fresh facts 
after the defendant has filed his answer or 
plea, he amends his bill. 

PXiEAniNG, (defined). 57 Ala. 145 ; 1 Minn. 
17. 

(an affidavit is not). 7 Kan. 359. 

— ' (in a statute). 109 Mass. 331, 

PLBADINa ISSUABLY.— 5^5 
Plead, g 2. 

PLEADING- OYBB-See Plead, g 3. 

PLEAS OP THE OROWH.— The 
criminal law department of English jurispru- 
dence, so called because the sovereign, in whom 
centera the majesty of the whole community, is 
supposed hy the law to be the pei*son injured by 
every wrong done to that community, and is, 
therkore, in all cases, the proper prosecutor for 
every such offense. See the works, on this sub- 
ject, of Coke (3 Inst.), Hale, or Hawkins. 

Pleasure, at her, to sell and dispose 
or, (in a will). BoyL Char. 307. 

Pleasure CARRtAOE, (defined), 9 Con*. 
371, 374; 11 Id. 185, 191. 

(in a statute). 18 Johns. (N. Y.) 128 ; 

19 Id. 444. 

PLBBANUS. — A rural dean. — Cowell. 

PLEBEITY, or PLEBITY.— The com- 
mon or meaner sort of people ; the plebeians. 

PLEBIANA. — In old records, a mother 
church. 

PLEBISCITE, or PLEBISOITUM.— 

Among the Homans, a law enacted by the com- 
mon people, at the request of the tribune or some 
otlier plci)eian magistrate, without the interven- 
tion of the senate; more particularly aj)pUe(l to. 
the law whidi the people made, when, aipon 
some misunderstanding with the senate, they 
retired to the Aventine^moimt. 

PLEDGE.— 

g 1. A pledge is where the owner of a 
chattel agrees with another person that it 
shall be hold hy the latter (the pledgee) as 
security for the payment of a debt or per- 
formance of an obligation. Thin entitles 
tlxe pledgee to hold the chattel until pay- 
paent or performance, and, upon failure 


of payment or performance at the proper 
time, to sell it; but until he does so, the 
pledgor may redeem it by payment or 
performance. Fish. Mort. 7, 485. 

g 2. Specific appropriation is sometimes 
called an “ equitable pledge.” Ranken v. 
Alfaro, 5 Ch. D. 786. See Appropriation, 
g 3; see, also, Antichresis; Bailment; 
Charge; Mortgage; Pawn. 

Pledge, (defined). 37 Cal. 15; 8 Mart. 
(La.) 20, 57 ; 4 Den. (N. Y.) 227 ; 1 Sandf. (N. 
Y.) 248, 252; 6 Ired. (N. C.) L. 309; 3 Wheel. 
Am. C. L. 341 ; 2 Kent Com. 577. 

— ■ (what constitutes). 37 Cal. 15, 16; 6 

Mass. 422; 10 Pick. (Mass.) 528; 43 Barb. (N. 
Y.) 607 ; 10 Johns. (N. Y.) 471 ; 12 Id. 146 ; 9 
Wend..(N. Y.) 80. 

(what is not). 5 Pick. (Ma.s.s.) 59. 

(who may make). 5 Pick. (Mass.) 

178. 

(what is sufficient consideration for). 

12 Mass. 300. 

(effect of). 8 Mass. 150. 

(is a mortgage). 8 Cal. 260. 

(distinguished from '' mortgage”). 2 

Pick. (Mass.) 607; 1 Abb. (N. Y.) Pr. N. s. 63 ; 
43 Barb. (K Y.) 607 ; 8 Johns. (N. Y.) 96. 

(in a statute). 24 Wend. (N. Y.) 117. 

PLEDGEE. — One who receives 
pledges ; a pawnee. 

PLiEDGEE, (rights of, in the thing pledged), 
16 Mass. 389; 6 Binn. (Pa.) 457, 

PLEDGERY.— Suretyship, or an under- 
taking or answering for another, 

PLEDGES TO RESTORE. — In 
England, before tho plaintiff in foreign 
attiudunent can isHtio exo(intion against 
tho properly in tho hands of th(' ga.rnishoo, 
he must find pledges to restorer,” cionsiHt- 
ingof two householders, who enU.T into a 
recognizance for tho restoration of tho 
property, as a security for protection 
of the defendant; for, as the plaintiff's 
debt i« not proved in any stage iho pro- 
ceedings, the court guards the rights of tho 
absent defendant by taking Hccurity on big 
bejmlf, so that if b<^ sliottld afterwards 
disprove the ^daintiff's cdaini ho may 
obtain restitution of tho property attachotl. 
(Brand. For. Att. 93.) A similar priKitieo 
provnilH in America, tho terms bond ” or 
‘'undertaking*^ being used to designate 
the soennty required to be given. See 
Forkign Attach mknt. 

PLEGII BE PBOBEQOTNDO. — 
Pledges to prosecute with efihot an action otf] 
replevin. 
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PLEG-II DB RBTORNO HABEWDO. 

— Pledges to return the subject of distresb, should 
the right be determined against the party bring- 
ing the action of replevin. 3 Steph. Com. (7 
edit.) 422 n, 

PLEGIIS AOQIJIBTANDIS.— /See De 
Plegiis Acquietaitdis. 

PLEDGOR.— One who offers a pledge ; 
a pawner. 

PLEISTA ^TAS.— Full age {q. «.) 

Plena et celeris justitia fiat parfcibtts 
(4 Inst. 67 ) : Let full and speedy justice be 
done to the parties. 

PLEKA PORISPACTURA.— A for- 
feiture of all that one possesses. 

PLENA PROBATIO.— Full proof; 
proof by the evidence of two witnesses, or the 
production of a public document. 

PLENARTY. — Under the old ecclesiastical 
practice, when a defendant in an action of qmre 
tmpedit pleaded that the church was full (i e. 
that a clerk had been previously presented and 
instituted), he was said to plead plenarty, 2 
Inst. 360. See Vacation. 

PLENARY.— 

g 1. Confession. — An admission or con- 
fession, whether in civil or criminal law, is 
said to be plenary when it is, if believed, 
conclusive against the person niaking it. 
Best Ev. 064; Rose. Or. Ev. 39. 

g 2. As to plenary causes in ecclesiastical 
or admiralty practice, see Cause, ? 3. 

PLBNE ADMINISTR AVIT. — The 
name given to the defense set up by an executor 
or adrnini.strator wlien sued upon a debt of liis 
testator or intestate, which he has no assets to 
satisfy ; if he has some assets, but not enough to 
satis fy the del)t, his defense is called a plea of 
pleiie adminhtmvU prmter. Wms. Ex. 1803 et 
seq. See Judgment, ? l^i- 

PLENB COMPUTAVIT.— He has fully 
accounted. A plea in an action of account ren- 
dered. to the eficct that defendant has already 
fully accounted to the plaintiff. 

PLENIPOTENTIARY. — A person 
wlio Ims full power and commission to do 
anything. A term applied, in interna- 
tional law, to ministers and envoys of the 
second rank. Ambassadoe ; Ministee. 

PLrBNO LUMINE.— In Pleno 

Lumine. 

PLENUM DOMINIUM.— In the civil 
law, a title combining the right and the corporal 
pOHsesslon of property, which possession could 


not be acquired without both an actual intention 
to }>os&ess, and an actual seisin or entry into the 
premises, or part of them, in the name of the 
whole. 

PLEVIN. — A warrant or assuran>. e. 

PLIGHT. — This word signifies an estate, 
with the habit and quality of the land ; it ex- 
tends to a rent-charge and to a possibility of 
dower. Co, Litt. 221 b. 

PLOK PBNNIN. — A kind of earnest used 
in public sales at Amsterdam. 

PLOT.— S'ee Plat. 

PLOUGH- ALMS. — The ancient payment 
of a penny to the church from every plough 
land. 1 Mon. Ang. 25 G. 

PLOUGH BOTE. — An allowance of wood 
which tenants are entitled to, for repaudng their 
implements of husbandry. 

PLOUGHLAND, or PLOWLAND. 
— A quantity of land “ not of any certain con- 
tent, but as much as a plow can by course of 
husbandry plough in a year.'^ Co. Litt. 69 a. 

PLOUGH-MONDAY. — The Monday 
after Twelfth-Day. 

PLOUGH-SILVER. — Money formerly 
paid by some tenants, in lieu of service to plough 
the lord's lands. 

Plow land, (synonymous with ‘'hide of 
land''). Shep. Touch. 93. 

PLUNDERAGE. — In. maritime law, em- 
bezzling goods on shipboard. 

PLURAL. — ^Latin; pluroUUf from plv^,pUrUt 
more 

Containing more than one; consisting 
of or designating two or more. — Webster. 

Pluralis numerus ©st duobus con- 
tentus (1 Roll. 476) : The plural number ia 
satisfied by two. 

PLURALIST.— One that holds more than 
one ecclesiastical benefice, with cure of souls. 

PLURALITIES.— By several modern stat- 
utes no spiritual person can hold two bene- 
fices a<t the same time, except in certain cases, in 
some of which a license or dispensation by the 
bishop is required. These are acts forbidding 
pluralities, i. e. the holding of benefices in plu- 
rality. Stats, 1 and 2 Viet. c. 106 ; 1 3 and 14 
Viet, c, 98; 4 and 5 Viet. c. 39; Phillim. Ecc. 
L. 1170. See Cession. 

PLURALITY.— A candidate at an. 
election who receives more votes than any 
other single candidate, but not more than 
all the others combined, is said to have 
received a plurality of the votes ; if he had 
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received more than one-half the number 
Oi votes cast he would have had a “ major- 
ity/’ 

Plures colise-»-«^es sunt quasi unum 
corpus propter unitatem juris quod 
habent (Co. Litt. 163) : Sevei-al co-heirs are, 
as it were, one body, by reason of the unity of 
right which they possess. 

Plures participes sunt quasi unum 
corpus, in eo quod, unum jus habent 
^Co. Litt. 164) : Several parceners are as one 
)ody, in that they have one right. 

PLURIBS. — When an original and 
ilias writ have been issued and proved 
neflPectual, a third writ, called a ‘^pluries 
vrit,” may frequently be issued ; it is to 
the same efifect as the two former, except 
that it contains the words *'as we have 
often commanded you ” (^‘sicutpluries prse- 
c^imua”) after the usual commencement 
“we command you.’' 3 Bl. Com, 283; 
Arch. Pr. 585. See Alias. 

Plus exempla quam peocata nooent : 
Examples hurt more than crimes. 

Plus peocat auotor quam actor (5 
Co. 99) ; The causer offends more than the per- 
former. 

PLUS PETITIO.— In the Roman law, a 
phrase denoting the offense of claming more than 
was just in one’s pleadings. This more might be 
claimed in four different respects, viz., (1) Be, i e. \ 
in aTTiQunt (e. £50 for £5) ; (2) LocOy i. e. in | 

place (e, g, delivery at some place more difficult i 
to effect than the place specified) ; (3) Tempore^ 
1 . e. in time (e. g, claiming payment on the Ist 
of August of what is not due till the Ist of Sep- 
tember) ; and (4) Chusd, i, e. in quality (e. y. 
claiming a dozen champagne, when tlie contract 
was only for a dozen of wine generally). Prior 
to Justinian’s time, this offense was in general 
fatal to tlie action ; but under ^the legislation of 
the emperors Zeno and Justinian, the oflenso (if 
re, locot or caiisd) exposed the party to the pay- 
ment of three times the damage (if any) sus- 
tained by the other side, and (if tempore) obliged 
him to postpone his action for double the time 
and to pay the costs of his Erst action before 
commencing a second. — Browv* 

Plus valet oonsuetudo quam con- 
oesBio : Custom is more powerful lluin grant. 

Probably, the effect of this maxim, iu law, is 
simply this, that the words of a deed n<^t being 
inconsistent with the custom will not exclude the 
custom, which will therefore operate. See Ex- 
TEINSIO EVIDJflN'CJa. 

Plus valet q^uod afiritur quam quod 
simulate oonoipitur : What is done more 
wails than what is pretended to be done. 


Plus valet unus ooulatus testis 
quam auriti decern^ (4 Inst. 279) : One 
eye-witnesa is of more weight than ten ear-wit- 
nesses (or those who speak from hearsay). 

Plyistg for hire, (in act relative to publio 
carriages). L. R. 6 Q. B. 357. 

POACH. — To steal game on a man’s land. 

POAOHIHGr. — The popular name for the 
offense of unlawfully taking or destroying game 

(q. V.) 

Pocket of A., (indicates a pocket in the 
clothing worn by A.) 105 Mass. 171. 

POCKET- JUDG-MENT.--A statute-mer- 
chant which was enforceable at any time after 
non-payment on the day assigned, without fur- 
ther proceedings. See Statute-Merchant. 

POOKBT-SHERIPF.— When the Eng- 
lish sovereign appoints a person sheriff who is 
not one of the three nominated in tlie Exchequer, 
he is called a pocket-sheriff. 1 BL Com. 342. 

PGEjKA. — P unishment. 

PCEHA CORPORALIS.— Corporal pun-* 
ishment. 

PcBua, ex delicto defuncti, ha3res 
teneri non debet (2 Tnst. 198): The heir 
ought not to be bound in a penalty for the orimo 
of the defunct. 

PcBna non potest, culpa perennis 
erit: Punishment cannot be, crime will bo 
lasting. 

PCBNA PILLORALIS.-— Punishrnont of 
the pillory. 

Poena© potius mollienda's quam eac- 
asperandse sunt (3 Inst. 220) : Punish- 
ments should rather be softened than aggravated, 

' POINDUSra.— The Scotch term for taking 
goods, in execution, or by way of (IistivsH. 
It is defined to be “the diligouce ()uwchh) wliit’h 
the law has devised for transferring the property 
of the debtor to the creditor in paytmmt of lua 
debt.” It is cither real or personal ; not that 
any inheritance is conveyed by polmliug, but 
real poinding is a power of carrying off the 
efieols on the land in payment <if such debts as 
are fumdi^ or heritable ; perstmiil poinding 
is the poinding of inovablos for debt or rent, 
<S;c, There is also a specios of poinding by 
attaching cattle trospussing. See Bdl iHcU 

POINBINO- OF THHI G-BOUND.-A 
poinding in Scotland, founded tm licrUablo 
Kocurity, or other dehibm fnmli^ for poinding or 
taking in oxeciition all the goods on the lands 
over which the security extends. 

Pointed out, (in a statute). 100 Mass 196* 

POINTS.— In the paper books points 
are the chief grounds or heads of argu« 
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Daent on ^vhicb each party relies, on an 
argument of a question of law. 

POISON. — A substance which, on 
being applied to the human body, inter- 
nally or externally, is capable of destroy- 
ing the action of the vital functions, or of 
placing the solids and fluids in such a 
state as to prevent the continuance of life. 

The means of ascertaining the traces of 
poison, either on the living or dead body, 
is one of the most important subjects in 
legal medicine, and its importance is only 
equalled by its difficulty. 

Poisons may be introduced into the S3'^s- 
tem in various waj’s ; through the nose, in 
the form of odors; through the lungs, by 
inspiration by the mouth and oesophagus ; 
ill the form of food; by the rectum, in the 
form of injection; through the skin, in 
some instances, by absorption. 

The rapidity of the action of poisons 
varies considerably. Concentrated hydro- 
cyanic acid destroys an adult man almost 
in an instant. Other poisons take away 
life within an hour, a few hours, a day, or 
a longer period. Some prove fatal after 
months. 

It is murder if the poisoned man die 
within a year and a day. — Wharton, 

Poison, (defined). 53 Cal. 147, 

(in a pharmacy act), L. R. 5 Q. B. 

296. 

(in indictment for causing death by). 

4 Car. & P. 571. 

POLE. — A measure of five and a half 
yards. 

POLICE. — The regulation and govern- 
ment of a country or city, so far as regards 
its inhabitants ; also, the officers appointed 
to preserve the peace and property of the 
citizens. 

PoiiiOB, (defined). 6 Greg. 219, 222. 

POLICE COURTS.- 

? 1, In America.— Inferior courts in 
Massachusetts, New Hampshire, New 
York, and perhaps some other States, 
having a jurisdiction wholly or chiefly 
criminal in its nature, and very limited in 
its extent. In respect to important of- 
fenses, they usually discharge merely the 
functions of justices of the peace, hut have 
power to try some minor olfenses in a 


summary manner. A limited civil juris- 
diction is sometimes also conferred upon 
them. 

_ § 2. In London. — Courts in which stipend- 
iary magistrates, chosen from barristers of a 
certain standing, sit for the dispatch of business 
Their general duties and powers are the same as 
those of the unpaid magistracy, except that one 
of them may usually act in cases which Avould 
require to be heard before two other justices. 

POLICE DB OHARG-BMENT.— In 
the French law, a bill of lading {q. v.) 

POLICE JURY. — In Louisiana, a 
board of officers in a parish (count^^) cor- 
responding to the “count^^ commissioneiV’ 
or “supervisors” of other States. 

PonrcE LjSlWS, (general principle of). 7 Cow. 
(N. Y.) 349. 

POLICE OPPICBR, or POLICE- 
MAN,— /Spe Police. 

Police purposes, (what includes). 20 Ohio 
St. 349. 

POLICE REQULATIONS.-^ee 
Police. 

POLICE SUPERVISION.— In Eng- 
land, subjection to police supervision, is where a 
criminal offender is subjected to the obligation 
of notifying the place of his residence and every 
change of his residence to the chief officer of 
police of the district, and of rei>orting himself 
once a month to the chief officer or his substi- 
tute. (Stat. 84 and 35 Viet. c. 112; Prevention 
of Grime Act, 1879 ; vSteph. Cr. Big. 5 ; 1 R\iss. 
Or. 68, 78.) Offenders subject to police super- 
viflion are popularly called ^‘habitual criminals.” 

POLICIES OP INSURANCE, 
COURT O P . — See Court of Policies of 
Insurance. 

POLICY. — Greek : from 

a city or State; modiseval Latin: poltUn, govenimout 
of a State. Ulez Btym. Worth, v, PoUsia, 

g 1. As applied to a statute, regulation, 
rule of law, course of action, or the like, 
policy refers to its probable effect, tendency 
or object, considered with reference to tho 
social or political well-being of the State. 

g 2. Public policy. — Thus, certain 
classes of acts are said to be against pub- 
lic policy when the law refuses to enforce 
or recognize them on the ground that they 
have a mischievous tendency so as to foe 
injurious to the interests of the State, (Chit. 
Cont. 618; Chesterfield v. Janssen, 1 White 
& T. Lead*. Oas. 488,) apart from illegality 
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(g. V.) or immorality (q, -u.) Thus, trading 
with an enemy without license from the 
crown (Potts v. Bell, 8 T. E. 548). marrias^e 
brokerage contracts (Cole v. Gibson, 1 Ves. 
603)j and agreements in general restraint 
of inariiage or trade (g. ?).) are instances 
of acts against public policy. Mitchel v. 
Key n olds, 1 Sm, Lead Cas. 356 ; 2 White 
& T. Lead. Cas. 125 ; Egerton v, Brounlow, 
4 H. L, Cas. 1. For further details, see 
Chitty, ubi supra; Poll. Cont. 251 et seq. 

§ 3. Policy of the law.— The “policy 
of the law ” seems to be the same thing as 
public policy. 

2 4. Policy of a statute.— The “policy 
of a statute,” or “of the legislature,” as 
applied to a penal or prohibitive statute, 
means the intention of discouraging con- 
duct of a mischievous tendency. See Bar- 
ton V. Muir, L. R. 6 P. C. 134; Bensley v. 
Bignold, 5 Bam. <k Aid. 335; Poll. Gout. 
235. See, also, Mala in se. 

POLICY OP INSURANCB.-ital- 

polizza, an instrument inuier seal, from Latin: 
vnllex, in Its hocoiidary sense of “ seal." Diez. Etym. 
Worib V Folissa. 

2 1. A policy is an instrument containing 
a contract of insurance, and is called a 
“mnritirne” (or marine), “fire,” “life or 
ac<ideiit” policy, according to the nature 
of the insurance. 

g 2. Maritime: Open — Valued.— 
Maritime policies are either open or valued. 
An open policy is where the value of the 
thing insured is not stated in the policy, 
and must therefore be proved if a loss 
happen. A valued policy is wliere the 
value of the thing is settled by agreement 
between the parties and inserted in the 
policy. Sm. Merc. Law 344; Maud & P. 
Her. Sh. 343. 

g 3. Voyag-e— Time. — ^An insui’ance 
nmy be effected either for a voyage or for 
a number of voyages, in either of which 
eases the policy is called a “ voyage policy;” 
or tlio insurance may be for a particular 
jieriod, irrespective of the voyage or voy- 
ages ui)on which the vessel may bo en- 
gaged during that period, and the policy 
is then called a “time policy,” 

g 4. Mixed.— In addition to the two 
last-mentioned kinds of policy, there is a 
third, whicli is usually called a “mixed 
policy,” as, for instance, where a ship is 
insured “from A. to B, for a year,” This 


is in effect a time policy with the voyage 
specified. Id. 345. 

g 5. Interest or no interest,” or 
wager policies. — Before the acts forbid- 
ding insurances by persons having no in- 
terest in the subject-matter of insurance, 
it was sometimes provided in the policy 
that it should be valid whether the insurer 
had any interest or not, in order to dispense 
with proof of interest in case of loss ; these 
were called “interest or no interest poli- 
cies” or “wager policies.” Maud & P. 
Mer Sh. 333. See Interest, g 7. 

I 6. Life : Whole life policies.— Life 
policies for the whole life of the cestui quc 
vie, i. e. payable whenever the death hap- 
pens, are called “whole life policies;” a 
policy for a term of years gives no right 
to the sum insured, unless the life drops 
within the period or the policy be an en- 
dowment policy, which is made payable 
at death or the expiration of a specified 
term of years, whichever event first hap- 
pens. 

g7. Fire: Time— Floating.— When a 
fire insurance is made fora limited period 
{e. g. a year) it is called a “time policy.” 
(Isaacs V. Royal Insurance Co., L R. 5 Ex, 
296.) When it is made to insure not any 
specifio goods, but the goods which may 
at the time of the fire be in a certain 
building, it is called a “floating policy,” 
North British, &c., Co., v. London, cfee., Go., 
5 Ch. B. 560, 

g 8. As to the assignment of life and 
marine policies, see Assignment, 8 *1, See 
Lost or Not Lost ; Memorandum ; UNOKit- 
wmiTEK. 

Policy of instoanck, (wliat is). 9 Bing, 
320. 

Policy oi^ the law, fin a statute), 75 Pa, 
St. 433, 

POLITICAL ARITHMETIC. 

— An expression sometinnw used to signify 
the art of making calculiitionH on inattc.r8 
relating to a nation; the rovimneH, the 
value of land and oflects, the produce of 
lands and manufacsturen, the population, 
and the general statistics of a country,--* 
Wharton. 

POLITICAL, or CIVIL LIB- 
ERTY,— Natural liberty, restrained by 
human law BO far as is necessary and 
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pedient for the public advantage. See 2 
Steph. Com. (7 edit.) 466. 

POLITICAL ECONOMY.— The sci- 
ence which treats of the administration of 
the revenues of a nation ; or the manage- 
ment and regulation of its reso^irces, and 
productive property and labor. See Smith 
Wealth of Na. ; Mill Pol. Ec. 

POLITICS. — ^The science of govern- 
ment; the art or practice of administer- 
ing public affairs. 

POLITY. — The form of government; 
civil constitution. 

POLL. — The head ; a catalogue or list 
of persons ; a register of heads. Also, the 
act of giving, receiving and registering 
votes at an election. See Challenge, § 2; 
Deed, g 2; Poll Tax; Polling the Jury. 

POLLARDS, or POLLBNG-ERS.— 
Trees which have been lop])ed, distinguished 
from timber trees. Plowd. 649. 

Poll-evil, (defined). Oliph. Hors. 49. 

POLLICITATION.— In the civil law, a 
promise before it is accepted. 

POLLING THE JURY.— To poll a 
jury is to require that each juror shall 
himself declare what is bis verdict. This 
may be done, at the instance of either 
party, at any time befoi'e the verdict is 
recorded, according to the practice in some 
States. [See 3 Cow. (N. Y.) 23; 18 Johns. 
(N. Y.) 188; 1 111. 109; 7 Id 342; 9 Id, 
336.) In some States, it lies in the discre- 
tion of the judge. (1 McCord (S. C.) 24, 
625; 22 Ga. 431.)— PoMwer. 

POLLS.— The place where electors 
cast in their votes. 

POLLS, CHALLENGE TO THE. 

— 5^<3 Challenge, g 2. 

Polls, ratable, (in the constitution). 7 
Mass. (Supp.) 523. 

POLL-TAX,— A capitation tax. It 
was formerly assessed, in England, by the 
bend on every subject according to rank, 
and is still assessed in a few of the States, 
and its payment insisted on as a pre- 
requisite to the right to vote; but this 
would seem to be inconsistent with the 


American idea of the freedom of the 
I ballot. 

POLYANDRY. — The state of a Tvoman 
who has several liusbandb. See Bigamy. 

Polygamia est plurium simul viro- 
rum uxorumve connubium (3 Inst. 88): 
Polygamy is the marriage with many husbands 
or wives at one time. 

POLYGAMY.— Plurality of wives or 
husbands. [See Bigamy.) It is prohibited 
by the Christian religion, but it is per- 
mitted by some others. 

POLYGARCHY.— That kind of 
government which is in the hands of 
many. 

POND. — A small lake or pool of stand- 
ing water. See Pool. 

Pond, (includes what). 1 Chit. Gen. Pr. 189 

Ponderantur testes, non numeran- 
tur : Witnesses are weighed, not counted. 

PONDUS. — Poundage, i, e. a duty paid to 
the crown according to the weight of inerchan- 
dise. 

PONDUS REGIS. — The standard weight 
appointed by the ancient English kings. — Cowell, 

PONE. — If goods had been replevied by 
virtue of a replegian facias (which was rarely if 
ever the case), llie plaint in a county court wsw 
removed by writ of pone. It was an original 
writ obtained from the cursitor, bearing 
after the entry of the plaint in the county 'cf)urt, 
and returnable on a general day in terra, where- 
soever, &c. It was also the proper writ to re- 
move all suits which were before the sheriii' by 
writ of justices. 3 Steph. Com. (7 edit.) 280. 

PONE PER VADIUM.— An obsolete 
wi'it to the sheriff to summon the defendant to 
appear and answer the plaintiff^s suit, on his 
putting in sureties to prosecute. It was so called 
from tiio words of the writ, pone per vadium et 
salvos plegioSt “put by gage and safe pledges, 
A. B., tlie defendant.” It issued out of the 
Common Pleas, being grounded on the non- 
appearance of the defendant, at the return of the 
original writ; and thereby the sherifi’ was com- 
manded to attach him by taking gage, e. cer- 
tain of his goods which he sUoubl forfeit if he 
did not appear, or by making him find safe 
pledges or sureties, who should he amerced in 
case of his non-appearance. 3 Bl. Com. 210. 

PONENDIS IN ASSISIS.— An abol- 
ished writ to impanel jiudes. — F, N, B, 166, 

PONENDUM IN B ALLIUM.— A writ 
commanding that a prisoner be bailed in casei 
bailable.— JSeD, Orlg, 133, 
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PONBNDUM SIGILLUM AD BX- 
OBPTIONEM.— /See Djb Ponendo Sigil- 
l/XfM, &c. 

* 

PONIT SB SUPBB PATBIAM.— He 
pjuts himself upon the country. A phrase ex- 
pressing, in English criminal law, that the 
accused pleads not guilty. The plea is entered 
of record usually by the abbreviation po. se. 

PONTAGtB. — D uty paid for the reparation 
of bridges ; also, a due "to the lord of the fee for 

ei'sons or merchandises that pass over rivers, 

ridges, d:c. — Cowell. 

PONTIBIJS BEPABAISTDIS.— A writ 
directed to the sheriff, &c., requiring him to 
charge one or more to repair a bridge. — Iteg. 
Orig. 153. 

POOL, — A small pond of standing 
water. By the grant of a pool, both the 
land and water will pass. Co. Litt. 5. 

POOB. — The poor the law takes notice of 
are: (1) Poor by im potency and defect ; as the 
aged or decrepit, fatherless or motherless, those 
under sickness, and persons who are idiots, 
lunatics, lame, blind, &c., tliese the overseers of 
tlie poor are to pz’ovide for. (2) Poor by 
casualty ; such as housekeepers decayed or 
ruined by unavoidable misfortunes, poor persons 
overcharged with children, laborers disabled, 
and these, having ability, are to be set to work, 
but, if not able to work, they are to be relieved 
with money. (3) Poor by^ prodigality and de- 
bauchery, also called ‘‘thriftless poor,*” as idle, 
slothful persons, pilferers, vagabonds, strumpets, 
<&c., who are to be sent to the house of correction, 
and be put to hard labor to maintain themselves, 
or work is to be provided for them, that they do 
not perish for want,* and, if they become" im- 
potent by sickness, or if their work will not 
maintain them, there must be an allowance by 
the overseers of the poor for their support. — 
Jacob. 

Poor, (defined). 14 Kan. 418, 422. 

(in bequest toj. 8 Wheel. Am. C. L. 

467; 7 Ch. D. 745. 

POOB DBBTOR^S OATH. — By 
statute, in some of the States, one who is 
arrested or imprisoned for debt, or on 
mesne process in an action on contract, 
may obtain his discharge on making oath 
that he has no property with which to pay 
the debt. 

Poor inhabitants, (legacy to). Amb. 422. 
POOB LAW,- 

g 1. That part of the law which relates to 
the public or compulsory relief of the 
indigent poor. The subject is regulated, 
in England, by a series of acts of parlia- 
ment from 27 Hen. VIII. c. 26, to the pre- 


sent time. (See the Index to the Statutes, 
tit. Poor, and the notes to 3 Steph. Com. 
42 et seq.) By Stat. 43 Eliz. c. 2, overseers 
of the poor were appointed in every 
parish, to provide for the relief of paupers 
settled in their parish, [see Settle,) the 
necessary funds being produced by a poor- 
rate levied on property within the parish. 
(See Rate ) The system of overseers 
being unsatisfa.ctory, the Stat 22 Geo. III. 
c. 83, authorized any parish to appoint 
guardians in lieu of overseers, and also to 
enter into a voluntary union with one or 
more other parishes for the more con- 
venient accommodation, maintenance and 
employment of their paupers in common. 
(See Guardians of the Poor; Overseer; 
Vestry.) In 1833, the general manage- 
ment of the poor, and of the funds for 
their relief, was placed under the superin- 
tendence and control of a body called the 
“poor law commissioners,” whoso func- 
tions were in 1847 transferred to a new 
authority called the “poor law board,” 
and in 1871 to the local government hoard 
(q. v.)f who have the power of making 
general poor law rules (subject to the ap- 
proval of the Privy Council), and of com- 
pulsorily consolidating any two or more 
parishes into one union for the reliof and 
management of tlieir paupers, (Stat. 34 and 
35 Viet. c. 70; 28 and 20 Viet. c. 70,) or for 
constituting separate parishes or amalga- 
mating parts of parishes with other par- 
ishes. (Stat. 39 and 40 Vicst. c. Gt ; l^)or 
Law Act, 1879.) Each State has its own 
system of poor laws, but all arc more or 
less founded upon the early English 
statutes above mentioned. 

g 2. All tlioso who stand in need of 
relief are entitled to be relieved in the 
parish (or township) in which they liappen 
to bo, whether they arc “Bettled” or 
“casual” poor. (See Bkttlement; ItE- 
moval; Irremovability.) But in many 
cases there is a person bound to maintain 
a pauper in exoneration of th^ parish or 
town; as where the pauper has a wife, 
husband, child, parent or grandparent, 
able to maintain him. There are also 
numerous statutes imposing penalties and 
punishments on persons who refuse or 
neglect to work to maintain their families, 
or desert them, leaving them ohaigcable to 
the parish. 8 Steph. Com. 66 ^ seq* 
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POOR LAW G-XJABDIANS.— A&e 
Guardians of the Poor. 

Poor of the parish, (bequest to). 5 Har. 
& J. (Md.) 392. 

Poor people, (in preainble of a statute). 
Boyl. Char. 31. 

(devise to). 1 Vem. 225. 

Poor person, (in a statute). 10 Cush. (Mass.) 
23S. 

POOR RATE.— Rate. 

Poor relations, (in a will). 17 Ves. 371 ; 
8 Cora. Dig. 474. 

Poorest relations, (in a will). Arab. 595. 

POPE. — The bishop of Rome, and supreme 
head of the Roman Catholic Church. 4 Sleph. 
Com. (7 edit.) 168-1S5. 

POPE NICHOLAS* TAXATION.— 
The first fruits {primitice or annates) were the 
first year's profits of all the spiritual preferments 
in the kingdom according to a rate made by 
Walter, Bisliop of Norwich, in the time of Pope 
Innocent II., and afterwards advanced in value 
in the time of Pope Nicholas IV. This last 
valuation was begun A. D. 1283, and- finished 
1292, and is still preserved in the Exchequer. 
The taxes were legulated by it till the survey 
made in the 26th year of Henry VXII. 2 Steph. 
Com. (7 edit.) 532. 

POPERY. — The religious doctrines 
and practices adopted and maintained by 
the Church of Borne. Comult 2 Steph. 
Com. (6 edit.) 401; 4 Id. 168-185; and 4 
Broom & H. Com. 61-66. 

POPULACE, or POPULAOY.— 
The vulgar; the multitude. 

POPULAR ACTIONS.— Such 
actions as are maintainable by any one for 
recovery of the penalty incurred under 
some penal statute. It is called a popular 
action because it is a proceeding which 
may be taken not by any one person in 
particular, but by axiy of the people who 
think proper to prosecute it. These are 
the PubUca {i.e. Populica) Jadieia of Roman 
law .— See Action, J 9. 

POPULISOITTJM.— In the Roman law, 
the name of an enactment, law or ordinance made 
by the jpopylm, or whole Roman people, assem- 
bled in camitia centuriata, 

PORRBOTING'.— Producing for examina- 
tion or taxation, as porrecting a bill of costs, by 
a proctor. 

PORT.- 

J 1. A port (or port of entry, as it is fre- 
quently called,) is a harbor where customs 


ofificers are established, and where goods 
are either imported or exported to foreign 
countries, as distinguished from a mere 
harbor or haven, which is simply a place, 
natural or artificial, for the safe riding of 
ships. It is said that every port compre- 
hends a city or borough (sometimes called 
caput portus), with a market and accom- 
modation for sailors. No person may land 
customable goods on his own land or else- 
where than at a port. In England, the 
privilege of erecting ports and taking dues 
and tolls as incident thereto is part of the 
royal prerogative, and can only belong to 
a subject as a franchise by grant or pre- 
scription from the crown, or by act of 
parliament. The owner of the port is 
bound to keep it in repair. (Couls. & F. 
Waters 42.) Under the Customs Laws 
Consolidation Act, 1878, (? 11,) the com- 
missioners of the treasury may, for the 
purpose of the customs laws, appoint ports 
and quays, and alter oraimul any existing 
port. See Toll. 

I 2. In other respects a port is the same 
thing as a harbor [q. v.) See Sanitary 
Authority. 

Port, fin a policy of insurance). 10 Johns. 
(N. Y.) 120, 126; 11 Id. 9; 4 Bligh. n.s. 578. 

(in a statute). 2 Barn. & Ad. 43 ; L. 

R. 6 Q. B. 632, 642, 

(svnmiyraous with '‘district”). 3 

Mas, (U. S.) 153, 155. 

(synonymous with "harbor”). 9 Mete, 

(Mass.) 371, 377. 

(synonymous with “ water ”). 1 Cowp. 

107. 

PORT CHARQBS, DUBS, or 
TOLLS. — Pecuniary exactions upon ves- 
sels availing themselves of the commercial 
conveniences and privileges of a port. — > 
Abbott. 

Port of Boston, (what is included within). 
119 Mass. 179, 185. 

Port op destination, (in an insurance 
policy). 12 Gray (Mass.) 501, 516; 103 Mass. 
241 ; 8 Am. L. Reg. 362, 

Port op disouargk, (wlmt is). 13 East 397. 

(what is not). 1 Conn, 184, 195. 

(in a policy of insurnnee). 1 Conn. 

833: 8 Mass. 527; 104 Id. 510; 6 Am. Rep. 
261; 15 East 295. 

PORT OP ENTRY.— Poht, ? 1. 

Port or ports of loadino, (in marine 
policy). L R. 4 Q. B. 523; 5 Id. 584. 

Port risk, (in marine policy). 71 N. Y. 
458t 
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POBTABLE, (synonymous mtli “movalale”). 


83 N. C. 123. 

PORTATIOA. — Port-duties charged on 
ships. 

POUTER. — An officer who carries a white 
or silver rod before the justices in eyre^ so called 
d porfando virgam; also, a person employed to 
carry messages, parcels, &c. 

PORTERAQ-E. — A kind of duty "formerly 
paid at the English custom-house to those who 
attended the water-side, and belonged to the 
package-office ; hut it is now aljolished. Also, 
the charge made for sending parcels. 

PORTGRBVB,^ or PORTREEVE.— 
A magistrate in certain sea-coast towns . — CowdL 

PORTION,— 

1 1. That part of the estate of a parent, 
or of one standing in loco parentiSt •which 
is given to a child. 

g 2. In England, when land is settled in strict 
settlement, tliat is to say, on the hnsband for life, 
with remainder in tail to the eldest son, it isi 
usual to provide for the payment to the “ younger 
children^’ (t. e. all except the one who takes the 
estate) of gross sums of money, on their attaining 
twenty-one, or, in the case of daughters, marry- 
ing. *To enable these portions to be raised, the 
land is generally limited to trustees for a long 
term of years with power to mortgage it. Elph. 
Oonv. 335 ; Wats. Comp. Eq. 586, /See Settle- 
ment; Term. 

I 3. As to the operation of the rule against 
double xjortions, by which a child is prevented 
from taking both a sum paid to him as a portion 
and a legacy bequeathed to him as a portion, see 
Satisfaction. 

Portion, (defined). 2 Atk, 522. 

(in a marriage settlement). 1 P, Wms. 

418, 448; 2/d. 436. 

(in a will). 12 Mass. 491 : 2 P. Wms. 

6C9, 672; IT. R 105. 

PORTION DISPONIBLE. — In the 
French law, a parent having one legitimate 
child may dispose of one-half only of hisS prop- 
erty ; leaving two, ono-third only ; and leaving 
three or more, one-fourth only; and it matters 
not whether the disposition is inter vivos, or by 
will. — JSrown. 

Portion of mV property bemainxng, (in 
a will). 13 B. Mon. (Ky.) 291, 

Portion. OP tithes, (what is). 4 Co. 35. 

I^ORTIONS, (in a will). L. R 7 Ch. 350. 

PORTIONER.-. 

^ 1. In old English law. — A ininister 
who serves a benefice, together tvitli others, bo 
exiled because he has only a portion of the tithes 
or profits of the living ; also, an allowance which 
a vicar commonly has out of a rectory or impro^ 
priation, — Cbwell, 


J 2. In the Scotch law. — The proprietor 
of a small fen or portion of land . — JJeli Diet. 

PORTMEN. — The burgesses of Ipswich and 
of the Cinque Ports. — Camden. 

PORTMOTE. — A court held in haven 
towns or ports, and .sometimes in inland coun- 
ties. — Termes de la Ley. 

PORTORIA.— In the civil law, duties paid 
in ports on merchandise. 

PORTS.--5^e Port. 

Ports, (in a policy of insurance). 2 Row. 

0. 129. 

Ports and havens, (in a statute). 108 
Mass. 169. 

PORTSALB. — A public sale of goods to 
the highest bidder; also, a sale of fish as soon as 
it is brought into the haven. — Cowell. 

PORTSOKA, or PORTSOKEN.— 
The suburbs of a city, or any place within its 
jurisdiction. — Soinner; Cowell, 

PORTUAS.. — A breviary. — CowdL 

Portus est locus in quo e^eportantur 
et importantur merces [2 Inst. 148) : A 
port is a place where goods arc exported or 
imported. 

POSITIO,— A claim. 

POSITIVE CONDITION.-5^c<? Con- 

dition, 1 12. 

POSITIVE EVIDENCE.— Proof of 
the very fact, opposed to nogittivo evi- 
dence. 

POSITIVE FRAUD.—Actnal fraud. 

See Fraud, ? 1 et seq, 

POSITIVE LAW. — Law which 
not an enforcement of the moral law, 
and to which cliHobedionoo is malum pTo-> 
hibihm, not mnhm in se. See Mata Pro- 
niniTA ; Mala in Sjb. 

Posito xmo oppositorum BOgatur al- 
tenim (3 Rfile 422): One of two opposite 
positions being anirmccl, the other is denied. 

POSSE.— A possibility. A thing is said 
to be h% posse when it may possibly be ; in 
ease when it actually is. 

POSSE OOMITATtTS.-The power 
of the county* An assemblage of the 
able-bodied male inhabitants of a county, 
except peers and (Slergymen. The sheriff 
of the county may summon the poast 
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faU7s either to defend the county against 
the king's enemies, or to keep the peace, 
or to pursue felons. Persons fsiiling to 
obey the summons are list hie to fine and 
imprisonment. 2 Steph. Com. 628; 4 Id, 
254 ; Scat. 13 Hen. IV. c. 7. 

Possessed, (defined). 1 Wash. (Va.) 52. 

(equivalent to “ownership” in a will). 

22 Conn. 462, 472. 

(in tax act). 3 Mass. 428, 429, 

POSSESSIO. — Possessio, in its primary 
sense, is the condition or power by virtue of 
which a man has such mastery over a corporeal 
thing as to deal with it at his pleasure, and to 
exclude other persons from meddling with it. 
This condition or power is detention ; and it lies 
at the bottom of all legal senses of the 'word 
“ possession.” This possession is no legal state 
or condition, but it may be the source of rights, 
and it then becomes possessio in a juristical or 
legal sense. Still, even in this sense, it is not in 
any way to be confounded with property (pro- 
prietas). A man may have the juristical pos- 
session of a thing without being the proprietor, 
and a man may be the proprietor of a thing with- 
out having the juristical possession of it, and 
conse(iuently without having the detention of it. 
(D. 41, 2, 12.) Ownership is the legal capacity 
to operate on a thing according to a man's pleas- 
ure, and to exclude everybody else from doing 
60 . Possession, in the sense of detention, is the 
actual exercise of such a power as the owner has 
a right to exercise. The term possmvo occura in 
the Eoman jurists in various senses. There is 
possmio generally, and possessio civilis, and pos- 
gessio naturalise 

Possessio denoted, orimnally, bare detention ; 
but this detention, under certain conditions, 
becomes a legal state, inasmuch as it leads to 
ownership through ihsucapio. Accordingly the 
word possessio, whhjli required no qualification 
so long as there was no other notion attached to 
possessio, requires such qualification when de- 
tention becomes a legal state. This detention, 
then, when it has the conditions necessary to 
tisucapio, is called possessio civilis, and all other 
possessio as opposed to civilis is natural-is, — Smith 
I>icL Antiq,; Sand. Just. (5 edit.) 135 et seq. 

POSSESSIO CIVILIS,— In the Eoman 
law, a legal possession, L e. a possessing accom- 
panied with the intention to be or to thereby be- 
come owner; and as so nndenatood, it was dis- 


tinguished from possessio naiuralis, otherwise 
called nuda defentio, which was a possessing 
without any such intention. Poasessio eivilis was 
the basis of usucapio or of longi temporis possessio, 
and was usually (but not necessarily) adverse 
possession. — Brown, 

POSSESSIO PRATRIS.— Under the 
old l:tv\ of descent, where A. had a son and a 
daughter by one marriage, and another son by a 
subsequent marriage, and died intestate seized 
of land in fee -simple, then if the eldest son 
entered on the land and died without issue, the 
daiighter took the land, because the descent was 
traced from the person last seized ; and in this 
case the younger son, being of the half-blood to 
his brother, could not inherit to him. This was 
called a possessio fratris, the rule being possessio 
frafris de feodo simpUci facit sororem esse hceredeon 
(the possession of the brother makes the sister 
heir). (Litt. §8; Co. Litt. 14 b.) Now descent 
is traced from the purchaser and not from the 
person last seized, so that the possessio fratris has 
been abolished. Wms. Seis. 76. 

Possessio fratris de feodo simplioi 
facit sororem esse liaeredem (3 Co. 41) : 
The brother’s possession of an estate in fee-sim- 
ple makes the sister to be heir, 

POSSESSIO LONOI TEMPORIS.— 

See Usucapio. 

POSSESSIO NATTJRALIS.— /S^eePos* 

SESsio Civilis. 

POSSESSION.— 

2 1. In its primary sense, possession 
the visible possibility of exercising physical 
control over a thing, coupled with the in- 
tention of doing so, either against all the 
world, or against all the world except cer- 
tain persons. There are, therefore, three* 
requisites of possession. First, there must 
he actual or potential physical control.^ 
Secondly, physical control is not posses- 
sion, unless accompanied by intention; 
hence, if a thing is put into the hand of a> 
sleeping person, he has not possession of 
it.t Thirdly, the possibility and intention 
must be visible or evidenced by external 
signs, for if the thing shows no signs of 


Whoever holds apiece of gold in his band up.” (Savijjjny Possession ? 15.) See further 
is the possessor of it, of this there is no doubt; as to possession, Bruns (Das Becht des Besitzes* 
and from this and similar cases the idea of actual im MittehiUor), 1 Holtz, Einycl. 202 ; 1 Ben- 
bodiltj contact has been absUucted, and thus is tham’s Works 327 ; 3 /d, 188; Aust. eJiiris. 53; 
made the essential in every acquisition of pos- Hunt. Korn. L, 199 k seq,^ where a new theory 
session. But in the above case something else of the doctrine of possesaioii in Eonum law is 
exists, which is not necessarily connected with developed, and the whole subject discussed with 
any bo<Hly contact, viz,, the physical power of much learning* 

dealing with the subject imrnediately and of ex- t“Furio«us, et pnpillns sine auctoritate, non 
eluding any foreign agency. . , . Whoever at potest mcipere possiaere, (piia afiectionem ten- 
any moment is able to take up .something which entU non habent, licet maxime corporc suo rem 
lies befoi^ him has just as much unamtrollable contingant, sicuti si miis dormienti aliquid in 
dominion over it as if he had in fact taken it manu pouat.’’ Dig. xil 2, fr. 1, | 3. 

VOL lU Bk 





POSSESSIOJr. (978) POSSESSION. 


being under the control of any one, it is 
not possessed; hence, if a piece ’of land is 
deserted and left without fences or other 
signs ot occupation, it is not in the posses- 
sion of any one, and the possession is said 
to he vacant. The question whether pos- 
session of land is vacant is of importance 
in actions for recovering possetaiun, as in 
such cases service of the writ is effected 
by posting a copy of it on part of the land. 
Buies of Court, ix, 8. See Service. 

I 2. “Possession” as opposed to 
“enjoyment,” “reversion,” &c, — Pos- 
session does not necessarily imply use or 
enjoyment; thus, a warehouseman has 
'possession of the goods entrusted to him, 
w^iihout having the use of them. But in- 
asnincli as the use of property cannot be 
‘had without possession, the term “pos- 
isession” is frequently used as implying 
use and enjoyment, and in this sense is 
opposed to “reversion,” “remainder,” 
“expectancy,” “action,” <fcc. ; thus, a ten- 
fsnt for life in possession is one who has the 
rJmmediate benefit of the property, (e. g. by 
-occupation, receipt of the rents or income, 
as opposed to a tenant in remainder, 
whose right to the enjoyment of the prop- 
jerty is deferred {see Estate, Id et seq.) ; a 
• chose in possession is a chattel which can 
be immediately used, such as a book, while 
a chose in action is merely the right to 
obtain possession of a chattel, as in the 
. case of a debt. 2 BL Com. 396. See Chose ; 
Beduction into Possession, 

? 3. Right of posBession*— Possession 
gives rise to peculiar rights and conse- 
quences. The principal is that a possessor 
is presumed to be absolute owner until the 
contrary is shown, (Wms. Seis, 7; Best 
Ev. 477,) and is protected by law in his 
possession against all who cannot show a 
better title to the possession than he has. 
Thus, if a person takes possession of a 
piece of deserted land no one can eject 
him from it except the rightful . owner, 
(similarly in the case of a chattel ; Armory 
t;. Delarnire, 1 Str. 604; 1 8m, Lead. Oas. 
857,) and even he only by taking legal 
proceedings to prove his title, (As to the 
reason for this protection, see Savigny, S 6 ; : 


Holl. Jur. 129.) This is called the “right 
of possession.”^ Ordinarily, possession 
(unless combined with other elements) 
does not affect the question of ownership; 
and, therefore, if A., being wrongfully in 
possession of a thing, conveys it to B., B. 
cannot retain it against the true owner, 
even though he may have believed A. to 
be the true owner and paid him the value 
of the thing. But in a few cases posses- 
sion is sufficient to enable a person with- 
out title to give a perfect title to a honafide 
acquirer. Thus, if A. steals money or a 
negotiable instrument from B. and trans- 
fers it for value to C., who has no notice 
of the theft, B. cannot claim it from C. 
(Miller v. Bace, 1 Burr. 452; 1 Sm. Lead. 
Cas. 538. See Earmark; Market Overt; 
Negotiable.) So, under the English Fac- 
tors Acts {q. V.), a person in possession of 
goods belonging to another may, in cer- 
tain cases, sell or pledge them, so as to 
give a good title to the purchaser or 
pledgee. As to long-continued adverse 
possession, see infray 2 10. 

1 4. Criminal law.— In criminal law, 
possession frequently gives rise to a pre- 
sumption against the possessor, so as to 
shift the burden of proof on him. Thus, 
the possession of stolen goods, whoro re- 
cent and exclusive, is, in many cases, suffi- 
cient to raise a presumption of larceny 
against the possessor, which he must rebut 
by showing that he oaino honestly by 
them. Best Ev. 293. 

With reference to its origin, possession 
is either with or without right. 

? 5. Rightful possession— Right to 
possession.— Rightful posHOSsion is where 
a person has the right to tho poBaossinn of 
{L e. the right to posBess) property, and w 
in tho possession of it with the intention 
of oxercifting his right. This kind of pos- 
session neceasarily varioB with tho nature 
of the right from which it arises; a person 
may be in possession of a thing by virtue 
of hie right of ownership, or m lossoo, 
bailee, or his possession may be 
merely permissive, m in the case of a 
licensee ; or it may be a possession coupled 
with an interest, jis in the oase of an auo- 


*Tt is hardly necesaary to point out the dis- The latter b one of the rights of ownership 
tinction between the right of poissession and the (g. a) 
right to possession. Supraf J 2, and i^/rOf | 6«) 
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tioneer. (Willinms v. Millington, 1 H. Bl. 
81, cited in Woolfe v, Horne, 2 Q. B. D. 
358.) So the right may be absolute, i. e. 
good against all persons; or relative, t e. 
good against all with certain exceptions. 
Thus, a carrier or borro^ver of goods has 
a right to their possession against all the 
world except the owner. 

? 6. Derivative possession. — In juris- 
prudence, the possession of a lessee, bailee, 
licensee, &c., is called “ derivative posses- 
sion,” while in law the possessory interest 
of such a person, considered with refer- 
ence to his rights against third persons 
who interfere with his possession, is usu- 
ally called a special ” or “ qualified prop- 
erty,” meaning a limited right of owner- 
ship. Holl, Jur scg. Property. 

I 7. Wrongful possession. — Posses- 
sion without right is called ‘^wrongful ” or 
adverse,” according as the rights of the 
owner or those of the possessor are con- 
sidered. Wrongful or naked possession is 
where a person takes possession of prop- 
erty to which he is not entitled, so that the 
possession and the right of possession are 
in one person, and the right to possession 
in another. Where an owner is wrong- 
fully dispossessed he has a right of action 
to recover it, or, if he has an opportunity, 
he can exercise the remedy of recaption 
in the case of goods, or of entry in the case 
of land. [Se^ Entry, g 3; Recaption.) 
Formerly, the doctrine of wrongful posses- 
sion was of more importance than now, 
owing to the peculiar rules applicable to 
disseisin, intrusion, feoffments, <fec. See 
the subject discussed iu Taylor v. Horde, 1 
Burr. CO ; 2 Sm. Lead. Cas. 681. 

i 8. Adverse possession.— Adverse 
possession is a possession inconsistent with 
the right of the true owner; in other 
words, where a person possesses property 
in a manner in which he is not entitled to 
poasGHs it, and without anything to show 
that he possesses it otherwise than as 
owner, i. e. with the intention of excluding 
all persons from it, including the rightful 
owner, he is in adverse possession of it. 
TluiB, if A is in possession of a field of 
B.’s, he is in adverse possession of it, un- 
less there is something to show that his 
possession is consistent with a recognition 
of B.'s title. Ward t?* Oarttar, L. E. 1 
Eq. 29. 


1 9. Adverse ab initio, or by matter 
subsequent. — Adverse possession is of 
two kinds, according as it was adverse 
from the beginning, or has become so by 
matter subsequent. Thus, if a mere tres- 
passer takes possession of A. 'a property, 
and retains it against him, his possession is 
adverse ab initio. But if A. grants a leiise 
of land to B., or B. obtains possession of 
the land as A.’s bailiff, or guardian, or 
trustee, his possession can only become 
adverse by some change in his position. 
In the case of a lessee, his possession 
becomes adverse (1) if he discontinues 
payment of rent. (Stat. 3 and 4 Will. IV. 
c. 27, ? 3.) This section abolished the con- 
trary rule which formerly prevailed, and it 
is hence sometimes said that the statute 
abolished the old rule of non-ad verse 
possession. Or (2) if he pays rent to a 
person claiming the land adversely to the 
rightful owner, and does not afterwards 
pay any rent to the rightful owner; in the 
latter case the rule only applies, in 
England, if the rent amounts to 20s. or 
upw^ards. {Id. ? 9.) In the case of persons 
other than lessees, the rule seems to be 
that possession is never considered adverse 
if it can be referred to a lawful title, and that 
where a person obtains possession by a per- 
missive or fiduciary title, or by his own 
agreement, or by judgment of law (e. gr. 
under an elegit), he and all claiming under 
him are presumed to hold possession 
according to that right. Thomas v. 
Thomas, 2 K. <& J. 83; Belly v. Ba8Comb,4 
Giff. 394; Saunders u Annealey, 2 Sch. & 
L. 73 ; Nepean v. Poe, 2 Sm. Lead. Oas. 584, 
and the cases referred to in Shelf. R. P. 
Stat. 148. 

g 10. Effects of adverse possession, 
— Ad verse **possession not only entitles the 
adverse possessor, lik^ every other pos- 
sessor, to be protected in his possession 
against all who cannot show a better title, 
{s^cpra, g 8,) but also, if the adverse pos- 
sessor remains in possession for a certain 
period of time, produces the effect either 
of barring the right of the true owner, 
(the ^ Land Transfer Act, 1875, provides 
(g 21) that as against a registered pro- 
prietor under the act there is said to be no 
acquisition of title by adverse possession,) 
and thns converting the possessor into the 
i owner, or of depriving the true owner of 
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Ills right of action to recover hiia property,* 
(,sf 5 (>LTMiTATiox, ^ 6; Prrschiption;) and 
this although the true owner is ignorant 
of the adverse possessor being in occupa- 
tion. Rains -y Buxton, 14 Ch. D. 537. 

With reference to the inode of its exer- 
cise, possession is of several kinds. 

? 11. Actual, or in fact.— A person 
has actual possession [de faoto possession, 
possession in fact,) of a thing when he ex- 
ercises piiysical control over it. Thus, a 
p('rson who holds a thing in his hand has 
actual possession of it, and the lessee of a 
house is in actual possession of it while he 
occupies it. For instances of actual pos- 
session, Lows V. Telford, 1 App. Cas. 
414; Coverdale v. Charlton, 4 Q. B. D. 118. 
As to what is “actual possession'^ within 
the meaning of the Reform Act, see Wms. 
Sett. 14; Hadfield's Case, L. R. 8 0. P. 300. 

? 12. Constructive, or in law.— A 
person has constructive possession (or 
possession in law) (1) when some one 
representing him has actual possession of 
the thing. Thus, if A., the owner of the 
hind, leases it to R., A. has constructive 
possession by B., and if A. dies intestate, 
leaving 0. his heir, 0. is immediately in 
constructive possession of the land by B., 
although be has never had actual posses- 
sion ; (2) a person may have constructive 
possession of one thing because he has 
actual possession of another; thus, if a 
jierson is in legal possession of a house, 
he is ordinarily in constructive possosHiun 
of the^goods in it, or if he is in legal pos- 
session of a portion of an estate or fartn, 
he is in constructive possession of the 
whole of it. The doctrine of construcjtive 
possession does not apply to a. wrongdoer 
or person without title, iib? pa/'te Fletcher, 
5 Ch. IX 809; Bristow v. Oormican, B App. 
Cas. GOl ; Coverdale v. Cluirlton, 4 Q. B. 11. 
104. See, also, Kinsman v. Rouse, 17 Ch. 
D. 104. 

2 13. Joint, or concurrent.— Joint or 
concMirrent possesHion, is where two or 
more persons have possession of the same 


thing at the same time. In re Fells, 4 Ch, 
D. 509. 

I I 14. Apparent and formal posses- 
sion. — Under the Bills of Sale Act, (Stat -11 
and 42 Yict. c. 31 ; Robs. Bankr. 459,3 the valid- 
ity of an unregistered bill of sale frequently 
depends upon whether the owner of the goods 
remains in ‘^a}q»arent possession" of them, hav- 
ing merely given ^Monnnl possession" to the 
creditor. Thus, where the holder of an unregis- 
tered bill of sale of furniture put a man into the 
Iiouse, bnt did not interfere with tlie finnitiire 
in such a manner as to show tliat it had been 
taken out of the debtor’s control, it was held 
that the possession so taken was nieioly formal, 
and that the goods remained in the apparent 
possession of the dclitor. {Kt parte Lewis, L. 
R. 6 Ch. G2G. Srr 4 and 8 of the act.) As 
to possessirm excluding tlic doctrine of reputed 
ownership, see Ex parte National Ass. Co., 10 
Ch. D. 408. See Bill of Salk, I 4, n,. 

As to possession in the law of bank- 
ruptcy, see Ordkr and Disposition; Re- 
puted Ownership. 

gl5. Criminal law.— Tn criminal law, 
possession is sometimes (liatiiignished from 
custody. Thus, if the owner of a clnittol 
gives it to his servant to keep for him for 
a specific purpose, or until ho rctiuiros it 
again, the chattel is in the custody of the 
servant and in the pfissttssion of the nias- 
ter; if, however, the servant roooivos any- 
thing for his master from a third j^orson 
(not being a fellow-servant), e, g, a trades- 
man, he has the possession, ami not tnorely 
the custody of it until ho {>la(*os it i»i his 
master's possession by putting it into a 
place or tiling belonging to his master, or by 
some similar act, Tho importance of tbo 
distinction m with roforonc.e to the difior- 
ence between larceny and eniheic/dmm*nt 
(g. V.) Bteph. Cr. Dig. 195, B7G. Sea Oirs*- 

TODY. 

i 16. Possession— -Seisin.— -PoHsossiou 
is sometimes used in the old books in the 
teebnical sense of seisin or feudal posBos- 
sion of laud. ^*It is to bo knowne that 
there is a jus propnetatis, a right of owner- 
ship; jus pOHsmionU, a right of soisin or 
possesBion, and jm proprif>tntis et posses- 
sionis, a right both of property and posses- 
sion ; and this is antiently called jus dupH-> 
caium, or droit droit For example, if a 


*2 Sm. Lead. Cas- 681 et seq. Formerly the ment of land without having techniejilly d3«- 
term adverse possession was used to signify the seised the owner^ so that during that time the 
poasesHinn of a person who had ousted the seisin periml of limitation tmder the wtat. 21 Jao. L e* 
of the true owner, e. g. by diHseisin, abatement, 16, did not run. This dol^trlne was aMIshed by 
m opnrwed to non-«dvewe posseHsian, which Stat 8 and 4 Will IV. e. 27 } 2 BL Com. 266 n 
ejftiisted wnen a peiwu was iu the actual erjoy- 
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man be disseised of an acre of land, the 
disseisee hath jus proprietatis, the disseisor 
hath jm possessionis [but see 2 Bl. Com. 
195); and if the disseisee release to the 
disseisor, hee h.oXh. jus proprietatis et posses^ 
sionisJ^ Co, Litt.266a. 5^6 Seisin; Bboit; 
PossESsio Fbatris. 

i 17, Possession and seisin. — Posses- 
sion is also sometimes opposed to seisin. 
“ The difference between possession and 
seisin is : lessee for years is possessed, and 
yet the lessor is still seised ; and therefore 
the terms of law are, that of chattels a 
man is possessed, whereas in feoffments, 
gifts in tail, and leases for life, he is 
described as seised.'^ Noy Max, 64; see 
Sixvigny, g 8, p, 67 ; and for a classification 
of “ possessions,” see 1 Benth. Works 451 
etseq, jSee ENJOYBdENT; Qdasi-Possession. 


Possession (defined). 1 Cal. 255, 262: 87 
II]. 14S; 25 Barb. (JST. Y.) 54; 10 Bosw. (N. Y.) 
505. 

(what constitutes). 4 Bibb (Kr.) 659, 

663; 2 Dana (Ky.) 127, 148, 149; 4 T. B.Mon. 
(Ky.) 442; 8 Johns. (NT.) 464; 1 Ired. (1?. 
C.j L. 535. 

(what is not). 2 Dana (Ky.) 271; 3 

Johns. (N. Y.) 388. 

(how proved). 3 Stark Ev. 1190. 

(is an interest in lands). 7 Jolins. (N. 

Y,) 205. 

(preaumptioa of grant from), 10 

Ired. (N. C.) L. 516. 

(in a contract). L. B. 3 CIi. 61. 

(in a covenant to give), 2 Gr. fK, J.) 

461. 

(in statute of limitations). 28 Tex. 

5G0. 

Possession, actual, (what constitutes), 61 
111. 106; 3 Litt. (Ky.) 19, 20; 4 Ired. (K. C.) 
L. 310; 1 Grant (Pa.) Cas. 150. 

(how may be divested). 2 Dana 

(Ky.) 354. 

(a deed is not evidence of). 16 Serg. 

& R, (Pa.) 44. 

Possession, AnvEitSE, (what is). 9 Pet. (U, 
S.) 405; 11 K 41; 5 Day (Conn.) 181; Penn. 
(N. J.) 440, 446; 1 Cow. (N. Y.) 605; 5 Id. 92; 

4 Johns. (K. Y.) 390; 9 Id. 174; IS Id. 118; 8 
Wend. (K. Y.) 440 j 12 Id. 603; 14 Id 227 ; 24 
Id 587; 3 Pa. 134; 7 Serg. <& E. (Pa.) 134: 10 
Id 305; 13 Id. 366; 3 Watts (Pa.) 74; 2 Aik. 
(Vt.) 364. 

(what is not). 5 B. Mon. (Ky.) 468; 

5 Wond. (N Y.) 632; 16 Id. 607 : 6 Serg. & R. 
(Pa.) 21 ; 16 Vt. 672; 5 Wheel. Am, C.X. 8L 

(how proved). 9 Johns. (N. Y.) 163, 

(is a question of law). 2 watts (Pa.) 

27. 

(is a question for the Jury). 8 Pet, 

(U. H.) 251; 4 Halst. (N. J.) 149; 9 Johns. (N, 

y.) 102. 

— (residence is not necessary to consti- 
iute). 10Pa.Bt262;3Serg,&B,{Pa,)29L 


Possession by relation op law, (definedl 
6 Halst. (H. J.) 197. 

PossBssioiT} cows^^Bt3'CT^VB, (what is essential 

to). 23 Wend. (JST. Y.) 316. 

Possession, estate in, (defined). 19 MieL 
116, 123. 

Possession, haywo in, (in a statute). 43 
Vt. 496, 605. ' 

Possession nr eact, (defined). 6 Hsdst. (N. 
J.) 197. ^ 

Possession in goob faith, (what is). 16 
Am. Dee. 351 n. 

Possession is nine-tenths of the 
laiW ; This adage is not to be taken to be 
true to the full extent, so as to mean that 
the person in possession can only be ousted 
by one whose title is nine times better than 
his, but it places in a strong light the legal 
truth that every claimant must succeed by 
the strength of his own title and not by 
the weakness of his antagonist's. For in- 
stance, if the claimant be able to show a 
descent from, the grantor of the estate, 
perfect except in one link of the chain, 
and the man in possession be a perfect 
stranger, the latter shall keep the estate ; 

I and so, also, if the claimant be a natural 
son of the last owner and adopted by him, 
and declared by him to be designed as his 
heir, yet if he die without making a will 
in his favor, a stranger in possession has a 
better title. — IVharton. 

POSSESSION MONEY.— The fee to 
which a sheriff's officer is entitled for keeping 
possession of property under a writ of execution. 
Sneary v. Abdy, 1 Ex. D. 299. See Poundage. 

Possession, natural, (distinguished from 
“civil possession”). 1 Cal. 255, 2G3, 
Possession, notorious, (is constructive no- 
tice). 6 Serg. & R. (Pa.) 118. 

Possession of counterfeit coin, (what is). 

II Iowa 245. ' 

Possession of game, (what is not), 10 East 

19. 

Possession of land, (what is not). 1 Jones 
(N.O.)L.406. ^ 

POSSESSION OF STOLEN 
GOODS. -—See Possession, ? 4, 

Possession of the premises, (in a statute). 
126 Miiss. 146. 

Possession, reversion or remainder, (in 
statute of wills). 3 Marsh. (Ky.) 508. 

Possession, should come into, (in a deed). 
S Bro. Ch. 180. ^ 

Possession, TRUE, (distingm$hedfrom ^'actual 

possession”). 1 Cal. 255, 263. 

POSSBBS^ION VAtTT TITRK.— In 
Engjbsh laty, as in most systems of jurisprudence, 
the fact of jk>s0^oh laiBes ^prirndjaeie title or 
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a preMumption of the right of property in the 
thing possessed ; in other w'ds, the possession 
is as good as the title (abont).-— 

POSSESSION, WEIT OP-— The 
process of execution in an action of eject- 
ment. A judgment for the recovery, or 
for the delivery of the possession, of land 
may be enforced by ^vrit of possession. 
Where by any judgment any person there- 
in named is directed to deliver up posses- 
sion of any lands to some other person, 
the person proaecvitiug such judgment 
eluill, -without any order for that purpose, 
be entitled to sue out a writ of possession 
on filing an affidavit showing due service 
of such judgment and that the same has 
not been obeyed. See Ejectment ; Habere 
Facias Pcssessione^i. 

Possessions, (in a will)- 69 Me. 306. 

POSSESSOR.— One who possesses ; 
one who has possession. See PossESsio ; 
Possession. 

Possessor m ooo^> faeth, (construed), 1 
Cixl. 255, 273, 

POSSESSORY. — That which arises 
out of or is concerned with possession. 
Thus, a possessory action, in the days of 
real actions, was an action to recover the 
possession of land {see Droit). An action 
of posses.sion is n cli fforent thing. As to 
possessory liens, nee Lien, 2 4. 

POSSESSOBY TUDaMENT.--Tn the 
Scotch law, 11 judgikient whleli entitles a person 
who has uninterruptedly been in poKsession for 
seven years, to continue in posseshion until the 
•question of right be decided in due course of 
law . — ISdl UkU 

POSSIBILTTAS.— An act willfully 'done, 
as impoHsibilitais is a Ihiug done against the will. 

Possibilitas post diesolutionom eac- 
ecutionis nunquam reviviecatur (1 
Rolle 321) : Possibility is never revived after 
the disbulution of tlio execution. 

POSSIBILITY,— 

2 t Bare-- Coupled with an in- 
terest. —A future event, tho happening 
of which is uncertain. In tlm law t)f real 
property, tho term also signifies an interest 
in laud which depends on tho bappeiihig 
, of such an event. In this aen^e a possi- 
hility issiiidtobe either bare or coupled 
with an interest. Thus, in Bnglnnd, tho 


expectation of an eldest son of succeeding 
to his father’s land is a bare possibility, 
which ‘is not recognized by law as being 
capable of tra-nsfer, though it may form 
the subject of a covenant to settle after- 
acquired property. If land is conveyed to 
A. far life, and if C. should be living at his 
death, then to B. in fee, B.’s contingent 
remainder is a possibility coupled with an 
interest; siioh a possibility m^iy be devised 
by will or conveyed by deed. 1 Stepb, 
Com. 229; Wms. Real Prop. 279. When 
an estate in fee-simple conditional at the 
common law is created, the donor has 
what is called a possibility of reverter,’* 
as to which aee Reverter. 

5 2. Common or near— Double or 
remote— Possibility on possibility.— 
In the old books a distinction ia drawn be- 
tween (1) a common or near possibility, 
and (2) a double or remote possibility, or 
possibility on a possibility. Thus, the 
chance that a man and a -woman, both 
married to different persons, shall them- 
selves marry one aaothcr, is a cnmnion 
possibility, and, therefore, a gift to two 
such pei'sons, and the heirs of Ihcnr two 
bodies, give them an estate tail ; but '* if 
land is given to a man and two womou 
and the licires of their bodies begutbon, in 
this case they have a joynt estate fnr life 
and every of thorn aaevorall inhoritiinco, 
because they cannot have one insuo of 
tlieir bodies, noithor shall there be by any 
construction a poRsibility upon a posHibil- 
ily, viz., that he slnill nuirry tho otui lirst 
and then tho other.” Vo, Litt. 2**5 h, 

Wins. Roal Drop. 275; W'nm. Heis, 124. 

further, as to the olIcK‘t of a gift of thitt 
kind, under titles Fbtatk* Taii., ^ 4; 1n- 
IliailTANCE. I 5. 

g 8. Formerly, also, there wan a rule that 
a contingent remainder could nf>t bo cre- 
ated to take efibot on tho hiipp<3niiig of a 
double poRHibility. But this is now olmo* 
lote. Wins. .Heal Prop. 275. Hn Te>? ant i N 
Tail abteu Tohsuulitv ok Iwbow Extincu?. 

POSSIBILITY OOUPLSD WITH 
AN INTBBBST.-AV^ Vommmr, i L 

POSSIBILITY ON A POSSIBIL- 
ITY*— *Ve(? PoBstniLiTy, I 2. 

Vemmm VO (in a fitatute}^ 19 Midbu 

505. 
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POST. — A conveyance for letters or 
dispatches. The word is derived from 
positi, the horses carrying the letters or 
dispatches being kept or placed at fixed 
stations. The word is also applied to the 
person who conveys the letters to the 
houses where he takes up and lays down 
his charge, and to the stages or distances 
between house and house. Hence the 
phrases, post-boy, post-man, post-horse, 
post-house, &c. 

POST.— After; afterwards. Thus, oc- 
curring in a report or a text-book, post is 
used to send the reader to a subsequent 
part of the book. 

POST, ACTIONS IN THE.— Writ 

OF Entry. 

POST AND PER . — See Per and Post. 

POST OONQIJESTIJM.— Afterthe 
Conquest. Words inserted in the king’s title 
by King Edward I., and constantly used in the 
time of Edward HI. — Tomlins. 

POST. CONTRACTS BY. -/See Let- 
ter. 

POST-DATED.— Dated ahead. An 
instrument dated after the true time at 
which it is made, is said to be post-dated. 
It is now settled that, in general, a bill or 
note may be post-dated. {See Byles Bills 
(11 edit.) 78.) A check may also be post- 
dated. Byles 17. 

POST DIEM. — After the day. A plea of 
payment post dierrif^ is a plea that the money was 
paid after the day it became due. 

POST DISSEISIN.— /See Be Post Bis- 

fiUISINA. 

POST ENTRY. — When goods are weighed 
or measured, and the merchant lias got an account 
thereof at the custom house, and finds his entry 
already made too small, he must make a post or 
additional entry for the surplusage, in the same 
manner as the ni*st was done. As a merchant is 
always in time, prior to the clearing of the vessel, 
to make his post, he should take care not to over- 
enler, to avoid as well the advance as the trouble 
of getting back the overplus. — McCklL Diet 

Post exeoutionem status lex non 
patitur possitoilitatem [Z Bulst. 108): 
After the exe<iution of the estate the law sufiers 
not a possibility. 

POST PAOTO,— Ex Post Facto. 

POST-FINE.— A duty formerly paid to the 
king for a fine acknowledged in his court; it 


was paid by the cognisee after the fine was fiilly 
passed. See Fine. 

POST LITEM MOTAM.— /SeeLis 
Mota. 

POST-MAN. — "In the Court of Ex- 
chequer, two barristers, called the ^post-man' 
and the ‘tub-man’ (from the places in which 
they sit), have a precedence in motions.” (See 
R. t7. Bishop of Exeter, 7 Mees. <fe W. 188 ; 3 
Steph. Com. 274 w.) This right of pre-audience 
would seem not to have been abolished by the 
merger cf the Court of Exchequer into the 
Queen’s Bench Division of the High Court {q. v.), 
the judges having intimated that whenever a 
divisional court might be sitting in the old Court 
of Exchequer, the tub-man would be permitted 
to retain his right of precedence. Sol. J., 11th 
June, 1881. 

POST-MARK. — A stamp or mark put 
upon letters in the post-office. Such mark 
is evidence of a letter ^s having passed 
through the post-office. 

POST-MABK, (how proved). 6 Bing. 299. 

POST-MORTEM.— After death, as a 
post-mortem or necroscopic examination. 
See Coroner. 

POST-NATL— /See Ante-natus; Caii* 
viN’s Case. 

POST-NOTE. — A bank-note, intended 
to be transmitted to a distant place by the 
public mail, and made payable to order ; 
differing in this from a common bank-note, 
which is payable to the bearer. 

Post-notes, (defined). 22 Pa. St. 479, 488. 

POST-NUPTIAL SETTLEMENT. 
— A settlement made after marriage ; it is 
generally deemed voluntary unless made 
pursuant to written articles entered into 
before the marriage. See 2 Steph. Com. 
(7 edit.) 275. 

POST-OBIT BOND.— A bond, con- 
ditioned to be void on the payment by the 
obligor of a sum of money upon the death 
of another person. In most cases the per- 
son upon whose death it is so payable is 
one from whom the obligor expects to 
derive some property. Post-obit bonds, 
and other securities of a like nature, are 
set aside, when made by heirs and expect- 
ants, as frauds upon the parents and other 
ancestors, unless the obligee ^or person 
dealing with such heir can prove satisfac- 
torily that the stipulated payment is "not 
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more than a just indemnit}^ for the hazard. 
Even the sale of a post-obit bond at public 
auction will not necessarily give it validity, 
or free it from the imputation of being 
obtained under the pressure of necessity. 

POST-OFFICE.— An office for the 
receipt and delivery of the m‘Lil. — Bouvier, 

PosT-orFiCE, (what constitutes). 2 Blatchf. 
(P. S.) 108. 

POST-OFFICE DBPABTMBNT- 

— That one of the executive departments 
of the United States government which is 
charged with the business of receiving and 
transporting the mails. 

POST-OFFICE OBDBR— A letter 
of credit furnished by the government, at 
a small charge, to facilitate the transmis- 
sion of money. 

POST-OFFICE SA VINOS BANEIS. 
— These banks were established, in England, by 
the Stat. 9 Geo. IV- c. 92, and are now regulated 
partly by that statute and other statutes, but 
principally by the Stat. 24 and 26 Viet. c. 14, 
by which latter act the guarantee of the State is 
given to the savings depositor for any deficiency 
in the post-office fund, and a rate of two and a 
halt per cent, per anuuru was fixed as interest 
on the amount of the deposits. There have been 
two more recent statutes bearing upon the sub- 
ject, viz., 2t) and 27 Viet. c. 14, and 87 and 38 
Viet. c. 73, and by the former of these two acts 
certain private savings hanks (commonly called 

trustee savings banks may, upon their closing, 
be (in elfect) merged in the post-office savings 
banks.— -JJrotyw.. 

POST-ROAD, or ROUTE.— A road, 
or route, designated by law to be pnreued 
by contractors and others in the trans- 
portation of the mails, 

PosT-ROAP, (distinguished from ‘‘post-route”). 
13 Ot. of Cl. 199. 

POST-TERMINAIi SITTINGS.— Sit- 

tings alter term. See SiTTiNOS. , 

POST TERMINUM.— After the term. 

POSTS- VBNE.-To come after. 

POSTAGE.— The duty or charge im- 
posed on letters or parcels conveyed by 
post. 

POSTAGE STAMP,— An engraved 
and printed ticket furnishod by the govern- 
ment to be affixed to ixiailtvble matter, in 
order to entitle such matter to trans- 
mission. 


POSTAL,— Relating to the mails ; per- 
I taining to the post-office. 

POSTAL CONVENTION.— A treaty 
made at Berne, in October, 1874, for the regula- 
tion of rates of postage and other matters con- 
nected with the post-office, between England and 
various other countries. See 38 and 39 Viet, 
C.22. 

POSTAL MONEY-ORDER . — See 
Post-Office Order. 

POSTS A.— In the common law prac- 
tice, a formal statement, indorsed on the 
Nisi Prius record, which gives an account 
of the proceedings at the trial of the 
action. Sm. Ac. 167. 

' Posteriora derogaut prioribus: 
Things subsequent supersede things prior. 

POSTERIORITY.— This is a word of 
comparison and relation in tenure, the correla- 
tive of which is the word “priority.” Tims, a 
man who held lands or tenements of two lords 
was said to hold of his more ancient lord by 
priority, and of his less ancient lord by posteri- 
ority. (0. N. B. 94.) But the word jnus also a 
more general application in law, and is used as 
opi)osed to priority generally. — Brown* 

POSTERITY. — Succeeding genera- 
tions ; descendants, opposed to ancestry. 

Posterity, (defined). 8 Bush (ICy.) 625. 

POSTHUMOUS.— In Vkntrr sa 
Mere, 2 1. 

POSTLIMINIUM.— The name given 
to the rule of international law by which, 
in certain castes, persons or proptuty 
captured by an enemy revert to their 
original owner, when recaptured iVonx the 
enemy by individuals btdonging to tho 
nation from which they were <'aptttred. 
To what casoH the rule is aptdicablo de- 
pends to a great extent on the priK»ti(*e of 
each particular nation; for it pro|H^rly 
belongs to private intanmtionnl law, 
though tho term i^osUlminium is also said 
to apply to those esases whore cafd.urtul 
property has come into tho Inuuls of 
neutrals, and is reclaimed by the bidlig«^r- 
ontfrom whom it was taken. (Man. InU 
Law 190. Dictum, eMt aulmi poHilminitm 
a limdm et pod . . . quia eodem llmim 
vfTtebaturf qua amiasm eratJ* 1 Just. Itist. 
xii, J 5; Dig. xlix. 15.) As to the English 
law on the subject, see Rboaftum; Jr'S 
Post Lxminii, 
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Postliminium fingit eum qui captus 
est in civitate semper fuisse : Postlim- 
iny supposes that lie who was taken prisoner 
had always been in the State, 

POSTLIMINY. — See PosTiiianNiuM. 

POSTMASTER. — An officer ap- 
pointed by the president to take charge of 
a post-office, and attend to the receipt, for- 
warding and delivery of letters and other 
matter passing through the mail. 

POSTMASTBB-GBNERAL. — The 
head of the post-office department. He is 
one of the president’s cabinet. See Cab- 
inet. 

Postponement, (what is not). 13 How. (N. 
y.)Pr.S9. 

POSTPONEMENT OP TRIAL.— 

May be applied for on sufficient grounds, 
which must appear by affidavit. Such 
grounds are the absence of an important 
witness, who can be expected to be pro- 
duced in a short time, or a state of public 
feeliTig in the present which will prevent 
either party having a fair trial. The post- 
ponement should be applied for before the 
other side has time to try, and will be 
allowed upon such terms as the court 
thinks fit. It is a ground for a new trial 
if a judge improperly refuse to put off a 
trial. See Continuance. 

POSTRBMO GENITURE.-Boroiigh- 
English {q. v.) 

POSTULATIO. — In the civil law, the 
first act in a criminal proceeding. 

POSTULATIO AOTIONIS, — In the 
Bonuui law, the demand of an action ; the re- 
quest made to the ijoetcn* by an mior or plaintiff; 
lor an miion, or formula of suit; corresponding 
with tlie application for a writ in old English 
practice . — BwnUL 

POSTULATION. -A petition. For- 
nicrly, on the occasion of a bishop being trans- 
lated fnmi one bishopric to another, he was not 
clctded to llie new see, for the ndo of tlie emnon 
law was elect m vofh poleat elegi; and tlie pretense 
was that he was married to the first church, 
which marriage could n<^t be dissolved biit by 
the po])e, aiifl thereupon he (se. the pope) was 
notitioned, and consenting to the petition, the 
bishop was trannlnted, unci this was said to bo l)y 
postulation ; hut this was restmmed by IG Rich. 
If. c. G. — Cowell; Tomllm, 

POTBNTIA-Pwibiliiyi power. 


Potentia debet sequi justitiam, non 
antecedere (3 Bul.st. 199): Power oughi to 
follow’ justice, not go before it. 

Potentia est duplex, remota et pro- 
pinqua; et potentia remotissima t>t 
vana est quae nunquam venit in actu) u 
ni Co. 51): Possjldlity is of two kinds, remote 
and near; that wliicli never comes into action is 
a powder the most retuote and vain. 

Potentia inutilis frustra est (Bran^-h 
Pr.) : Useless power is of no avail. 

POTENTIA PROPINQUA.— Common 
possibility. See Possibility, | 2. 

Potest quis renunciare pro se, et 
suis, juri quod pro se intro ductum 
est (Bract. 20) : One may relinquish for him- 
self and his heirs, a right which was introduced 
for his owm benefit. 

POTEST AS, — Power; authority; dch 
minion. 

Potestas striote interpretatur (Jenk. 
Cent. 17, marg.) : A power is to be strictly ii> 
terpreted. 

Potestas suprema seipsam dissoL 
vere potest, lig-are non potest (Bac. 
Max. 10) : The supreme power may loose, but 
cannot bind, itself. 

POTHIBR. — Robert Joseph Pothier 
was born on January 9Lh, 1609, at Orleans, 
where he softer wards became professor; he 
died on March 2d, 1772. He wrote 
Ja^tlnmnm m Novnni Ordmnn DlgestBy and 
treatises on many important branches of 
private law; they enjoy considerable repu- 
tation. Complete editions of bis works were 
published in 1820-22, 1825, 1845 and 1861. 
Holtz. Encycl. 

Potior est conditio defendentis : The 
condition of a defendant is the better. See In 
Pabi Delicto, Potior, <&c. 

Potior est conditio possidentis ; The 
con<Jiuon of one pos'^cssing is the belter. See 
Possession is Nine-tenths or ti^e Law. 

POTWALLPB^, or POTW ALLOP- 
BBS. — f*ersons who cooked their own fo(>d, and 
were on that account in some boroughs entitled 
to vote A>r meMil)er8 of parliament. See 2 Steph, 
(Jom. (7 edit.) 3G0. 

POUND.— Oxm Kngltsh: pond-fM, pynfoldf 
from Anglo-Saxon, toslmtin. MtiUer sIDtym* 
Worth, vv. Phif^td Pouwp-BajffifVCii 

g 1. A pound is a building or piece 'ef 
land where goods vvhich have been seised 
m di'^treas, or cattle taken up as eat rays or 
damage feaiant, are placed by the dis- 
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trainor or captor; as soon as this has been 
done the goods or cattle are in the custody 
of the law. Co. Litt. 47 b. See Ejbscue; 
Pound-Breach. 

§ 2. Overt— Common— Special.— la 
Eagiish law, a pound is either overt (open) or 
covert (close). A pound overt is practically 
only used for cattle, and may be either a com- 
mon pound overt, which is a pinfold or structure 
of wood made for such purposes on a public 
piece of land, (generally on the waste of a 
manor, and hence formerly called “the lord’s 
pound.” — Blount^ s.u,) or a special pound overt, 
which is where the cattle were impounded on 
the land where the distress was made, (made 
lawful by Stat 11 Geo. 11. c. 19, § 10,) or on 
that of the distrainor, or of some other person 
by his consent, in which two latter cases the 
distrainor must give notice to the owner of the 
cattle, because where cattle ai-e impounded in a 
pound overt their owner is bound to supply 
tliem with food and drink. ^ A pound overt is 
so called, either because it is open overhead (3 
Bl. Com. 12, which seems to be the true reason), 
or because the owner of the cattle may go to it 
wherever it is, without being liable for a tres- 
pass. Co. Litt. 47 b. 

g 3. Covert, or close. — A pound covert or 
close, is where the distrainor impounds the cattle 
or goods in some part of a house (e. g. a stable), 
and then he is bound to supply the cattle with 
food and drink. Goods which are liable to be 
•damaged by the weather or stolen, must always 
be impounded in a pound covert. Ib. 

g 4. Formerly a distrainor could not impound 
the distress on the land of the tenant, but had 
to remove it. Now, however, the distrainor 
may conveii: any part of the premises, upon 
which a distress is taken, into a pound pro hdc 
vice. Stat. 11 Geo. II. c. 19. 

POUND. — A certain weight, consisting 
in troy weight, of twelve, in avoirdupois, 
sixteen ounces ; the sum of twenty shil- j 
lings, so called because in Saxon times 
two hundred and forty pence weighed a 
pound. See Lambard 219, voo ^^LibraJ^ 

Pound, (defined). 36 Vt. 341 ; 3 Bl. Com. 12. 

POUND OP LAND.— An uncertain 
quantity of land, said to be about fifty-two acres. 

POUNDAGE.— A fee payable to an 
officer of a court, or to the public revenue, 
in respect of services performed by him ; 
at is so called because it was originally 
(and is still in England) calculated at so 
much for every pound sterling of tlie 
amount with which he has to deal. Thus, 
a sheriff, on executing a is entitled 
to a poundage of one shilling in the pound 
if the sum levied does not exceed £100, 
and sixpence in the pound above that sum. 


Stat. 28 Eliz. c. 4; Arch. Pr. 541. This is 
in addition to his fees on the warrant, &o. 
Id. 1483; Mortimer v. Gragg, 3 0. P. D. 
216; Bissicks v. Bath Colliery Co., 8 Ex. 
D. 774. 

Poundage, (on execution), 63 How. (N. Y.) 
Pr. 168. 

POUND-BREACH — Anglo-Saxon : 
pimdbrecke, i. e. “infractura parci.” Leg. Hen Pnmi 
c. 40; Schmid, Ges der Aiig. glossary, from which it 
seems that this is the only instance of the word occur- 
ring in Anglo-Saxon records. It occurs in Bntt. (72 a) 
under the form of pountbrcche. 

The act of taking goods out of a pound 
before the distrainor's claim has been 
satisfied, and that whether the distress 
was lawfully made or not, because im- 
pounded goods are in the custody of the 
law. The distrainor's remedy is either by 
action for treble damages, or by proceed- 
ings for a penalty before justices. Co. Litt. 
47b; 8 Bl. Com. 12, 146 ; Stats. 2 W, & M. 
(sess. 1) c. 5 ; 6 and 7 Viet. c. 80. See 
Double Damages ; Rescue, 

POUND-KEEPER* — An officer 
charged with the care of a pound, and of 
animals confined there. 

Pounds sterx-ing, (in an affidavit). 4 Barn. 

& 0 . 886 . 

POUR FAIRB PROOL AIMER.-; An 
ancient writ addressed to the mayor or bailiff 
of a city or town, requiring liim to make procla- 
mation concerning nuisances, &o. F. N, JJ. 176, 

POUR SEISIR TBRRES.— An ancient 
writ whereby the crown soised the land whi(‘h 
the wife of its doceiised tenant, who held in 
capite, had for her dower, if she inarriod without 
leave ; it was grounded on the stiituto Jk JVtrrO'* 
(/cUivd Megis 7. 17 Edw. II. st. 1, c. 4. It is 
I abolished by 12 Car. II. c. 24. 

POURPARTT,— To divide the lands 
which fall to parceners. O. N. B. 11. 

POURPRESTURE.— Anything done U> 
the nuisance or Irurt of the nublic <l(unesm*H, or 
the higliways, fc, by enolostire or^ buikling, 
endeavoring to make that private which ought 
to be public. The diflbnmoe belwetm a ponr* 
prcMuve and a pnbli<', nuisanco is that 
3 H an invjwion of ilmjua primtum of the crown ; 
but where the jii8 puhlmmi in violnttsl, it is a 
niiiHance. Hkone makes three sorts of Ihis 
ofibnso: (1) Against the mtwn; (2) against 
the* lord of the fee; (3) against a neighbor* 2 
Inst. 88; X Beovetf Hist. Kng* X^aw 166. 

POURSUITANT.-A king»« messenger. 
Those employed in martial causes were called 
poursuivanbt-at-ann«.” There are at present, 
in the Herald’s Office, four poursulvanti, distin- 
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gui&hed by the names fallowing: (1) Hou^e 
Croix. — Instituted at an uncertain period, but 
generally conbidered to be the most ancient. 
The title was doubtless derived from the cross 
of St. George. (2) Blue Mantle. — An oflSlce in- 
stituted^ by Edward III. or Henry and named 
either in allusion to the color of the arms of 
France or to that of the robes of the Order of 
the Garter. (3) Eouge Dragon. — This poiirsui- 
vancy was founded by Henry VII. on the day 
before liis coronation, the name being deriveS 
froxii the enhign of his ancestor, Cadwaladyr. 
He also assumed a red dragon as the dexter 
supporter of his arms. (4) Portcullis. — TJiife 
office was instituted by the same monarch, from 
one of whose badges the title was derived. 

As to the office of poursuivant of the Great 
Seal, see 37 and 38 Viet. c. SI. — Wharton. j 

POURVEITAITOE, or PURVEY- 
ANCE.— The providing necessaries for the 
sovereign, by buying them at an appraised val- 
uation in preference to all others, and even with- 
out the owner’s consent. Indeed it was a royal 
right of spoil, and was long since abolished. *12 
Car. 11. c. 24 ; 3 Hull. ^Middle Ages c. viii. pt. 3, 
p. 148 ; 1 Hall. Const. Hist. c. vi, 304. 

POURVBYOR, or PURVEYOR.— ' 
A buyer ; one who provided for the royal house- 
hold. 

POWER.— 

? 1. Power is sometimes used in the same 
sense as right,” as when we speak of the 
powers of user and disposition which the 
owner of property has over it, but strictly 
speaking a power is that which creates a 
special or exceptional right, or enables a 
person to do something which he could not 
otherwise do. 

Powers are either public or private. 

? 2. Public powers. — Public powers 
are those conferred by the sovereign, by 
the legislature (parliamentary powers), or 
by a delegate of the sovereign or legislature 
for a public purpose, <?. g. the construction 
of a railway. When a parliamentary power 
authorizes acts by which the rights of pri- 
vate persons may be affected against their 
will, it is called a compulsory power;” 
such are the powers given to railway com- 
X)anies for the compulsory purchase of 
land required for thoi# undertakings. See 
Eminent Domain. 

g 8. Private. — Private powers are those 
conferred on private persons. Some are 
created by the parlies themselves, in which 
cane the person conferring the power is 
called the donor,” and the person to 
whom it is given the donee; ” others are 
statutory, i. e. conferred by statute. 


? 4. Mere powers— Powers in the 
nature of trusts. — Powers must be dis- 
tinguished from trusts : “ Powers are never 
imperative — they leave the act to be done 
at the wdll of the party to whom they are 
given. Trusts are always imperative.” 
(Att.“Gen. v. Lady Downing, Wilm. 23.) 
Powers are, however, sometimes divided 
into (1) mere, bare or naked powers (or 
powders in the proper sense of the word), 
and (2) powers coupled with a trust, or 
powers in the nature of trusts, which the 
donees are bound to exercise; they are, 
therefore, really trusts and powers only in 
form. Brown v Higgs, 8 Ves. 570, cited in 
Lew. Trusts 428; Sugd, Pow. 588; Co. Litt. 
236 a. 

1 5. G-eueral — Special. — Powers are of 
two principal kinds, viz. : (1) those which 
are bylaw incident to an office (sometimes 
called “general powers”), such as the 
ordinary powers of directors, guardians, 
executors, trustees, &c. ; and (2) those con- 
ferred specially (special powers), such as 
a power of sale or leasing, or an authority 
conferred by a power of attorney, pro- 
curation. warrant, <fec. (Lew. Trusts 414.) 
Special powers are of infinite variety, but 
for practical purposes they may be divided 
into those which enable the donees to 
create or modify estates or interests in 
property (called in conveyancing “pow- 
ers ” par excellence)^ and those conferred 
for other purposes. 

§ 6. Powers of creating estates, &c. 
— Powers which enable the donees to create 
or modify estates or interests in property 
“confer the right of alienation jis opposed 
to that of enjoyment” (Burt. Comp. § 
173) ; i. e. the power enables the donee to 
declare in whom and in what manner the 
property is to vest, but gives him [qa& donee) 
no right ,of ownership over it. Such a 
power is said to be legal when it operates 
upon or passes the legal estate in the prop- 
erty, and equitable when it only operates 
on or passes a beneOcial or equitable estate 
or interest, Sngd. Pow. 45. 

2 7. Legal : by use.— Legal powers 
(which are confined to land) operate either 
under the Statute of Uses, under the Stat- 
ute of Wills, or by custom. Powers under 
the Statute of Uses operate in the fol- 
lowing manner: If land is conveyed to 
A. and his heirs (A. is sometimes called 
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(especially in the case of settlements) the 
“ trustee of the power.” Elph, Conv. 82S,) 
to such uses a*s B shall appoint, and B. 
appoints or declares the uses to C. for life, 
and after C.’s death to himself in fee, then 
the legal estate passes to C. for his life with 
remainder to B., as if the estates had been 
originally so conveyed to them. See Ap- 
poiNTMEi^T, g 1 ; Use. 

j 3. t>y will, — Powers operating 

under the Statute of Wills are similar to 
those operating byway of use, except that 
they can be created and take effect with 
greater freedom ; thus, if a testator directs 
his executors to sell his land, without de- 
vising it to them, a sale by them operates 
as the execution of a power to dispose of 
the land, although they have no ownership 
in it, and the purchaser takes as devisee 
under the will. Wins. Beal Prop. 314. See 
Exechtoey Interest. 

g 9 by custom. —Powei-s operat- 

ing by virtue of a custom (e. ff a custom 
applicable to copyholds) resemble those 
under the Statute of Uses in their effect, 
but they are less flexible in their applica- 
tion. Chance Pow. 3, 27. 

g 10. Appendant, or appurtenant— 
In gross, or collateral — Merely collat- 
eral, or naked,— Legal powers are (1) 
appendant” or ‘b\ppurtenant” when the 
donee has an estate in the land and the 
power is to take effect wholly or in part 
out of that estate, as in the case of a ten- 
ant for life having a power of leasing, or a 
mortgagee having a power of sale ; (3) 
in gross” or ‘‘ collateral,” either (a) where 
the donee hns an estate in the land, but 
the power does not take effect out of it, as 
where a tenant for life has power to appoint 
an estate to commence after his death, or 
(b) where the donee has no present es- 
tate, but may exorcise the power for his 
own benefit; (3) ^‘merely collateral” or 
naked,” where the donee neither has an 
•estate nor can exorcise the power for his 
own benefit, as in the case <^f executors 
having a mere power of sale. If lands 
arc devised to an executor with a trust or 
power of sale, this is sometimes called a 
** power coupled with an interest,” to dis-| 
tinguish it from a bare or naked power, 
(Co. Litt. 113a.) J'riiis classifusation of 
powers is of importance with reference to 
the ability of tue doi^ee to releas-e, suspend 


or extinguish the power. Tnus, executors 
w’ho have a merely collateral power to sell 
land cannot release or extinguish it. Sudg. 
Pow. 46 et seq.f 906 ; Oo. Litt. 265b, 237 a; 
Wats. Comp. Eq. 758. 

1 11. Equitable.— Equitable pqwera are 
analogous to legal powers. Thus, if land 
or stock is vested in trustees upon such 
trusts as B. shall appoint, and B. appoints 
it to 0., the legal ownership of the land or 
stock remains in the trustees, but the equi- 
table owner-ship passes to C., and he can 
compel the trustees to convey the land or 
transfer the stock to him. Wms. Pers. 
Prop. 819. 

? 12. Revocation, or appointment— 
Primary, or subsidiary. — Powers are 
also divisible into (1) powers of revocation, 
which give only the right of revoking ex- 
isting estates, and (2) powers of appoint- 
ment, which enable the donees to create 
or appoint new estates. When a power 
of appointment is not preceded by an ex- 
isting estate, it is sometimes called a “ pri- 
|mary power;” when it is pre(‘ccled by an 
existing estate which the donee may re- 
voke, it ia called a “power of revocation 
and new appointment,” or a “anlwidiary 
power.” (Wats. Oonip. Eq. 760; Leake 
P. L. 374.) As to the operation of appoint- 
monts wuth reference to the rule against 
perpetiiiiios, Jiee Appointment, ? 1. 

J 18. Q-eneral. — Powers are dither gen- 
eral [absolute] or limited. A general power 
enables the doueo to appoint the p.nq)erty 
to any person or p(*rsons (including him- 
self), for any estates, and on any conditions, 
and is there fore equivalent to ownership. 
(Siigd. Pow. 301.) If he dins having exer- 
cised it by will in favor of a volunteer, or 
if he betiornos bankrupt, the power forma 
part of his as.sots for payment of his debts. 
(Wms. Sett. 40.) In the case of a ptjrsou 
dying after having exoreiHod a general 
power by bis will, the doctrine is, that by 
exercising it he ia in ordinary cases pre- 
sumed to have meant to take the property 
out of the instrument creatiiig the power 
for all purposes, so as to make it form part 
of his estate; and therefore if the appoSntr 
mout fails (s. p'. by the appointee dying ia 
the appointor’s life-time), the property re- 
sults to the appointor’s estate, and not to 
that of tlie donor of the pots^er. If, how- 
ever, the donee only exercises the poweif 
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partt»*ll>, ao at he does not appear to 
have inttJi-dcvl to make the property part 
of his estate for all pirrposes, then if the 
appointment fails the propertj^ results to 
the donor of the power. {See Li re Van 
Hagen, 16 Ch. D. 18.) An analogous rule 
prevails in cases of conversion {see that 
title, §5). See Administhatiox, | 2. 

§ 14. Limited: Special. — A limited 
power is either special or particular. A 
special power is one which is restricted as 
to the nature or duration of the estates or 
interests to be created under it, as in the 
case of a power to grant leases by appoint- 
ment for certain terms frequently given to 
the tenant for life under a settlement. 

J 15. Particular. — A particular power 
is one which is restricted as to its objects 
or the persons in whose favor it may be 
exercised, as in the case of a power to ap- 
point property among a certain class only 
(e. g the children of the donee) ; but the 
terms “special ” and “particular” are fre- 
quently used as synonymous. Wins. Real 
Prop. 306 et seq; Sugd. Pow. 394. 

§ 16. Distributive-Bxclusive—Mix- 
ed,— When a power of appointment among 
a class requires that each shall have ashare, 
it is called a “distributive” or “non-exclu- 
sive ” power ; when H authorizes, but does 
not direct, a selection of one or more to 
the exclusion of the others, it is called an 
“exclusive power,” and is also distribu- 
tive; when it gives the power of appoint- 
ing to a certain number of the class, but 
not to all, it is exclusive only, and not dis- 
tributive. (Leake 389.) A power author- 
izing the donee either to give the whole to 
one of a class, or to give it equally 
amongst snch of them as he may select 
(but not to give one a larger share than the 
others), is called a “ mixed powei*.” (Sugd. 
448.) Formerly, if the donee of a non- 
exclusive power excluded one of the 
objects from his appointment, or only 
gave him an illusory share, the appoint- 
ment was held void ; but this rule has 
been abolished. {See ArroiNTMRNT, J 3.) 
As to fratuls on powers, see Fraud, ? 13. 

g 17. MiscellaneouB powers.-— Powers 
not given for the purpose of creating or 
modifying estates or interests in property 
are of great variety. In most cases their 
names explain themselves. Thus, a power 
of appointing new trustees is incident to 


every modern settlement created by will 
or deed, either by express provision or by 
statutory enactment. So a power of dis 
tress and entry may he inserted in a deed 
to enable the donee to enter and distrain 
on certain land of the donor, to enforce 
the performance of some covenant, e.. g. 
the payment of an annuity. See Distress, 
§8. For other examples of powers, see 
Power op Attorney. 

POWER OP APPOINTMENT.— 
See Power, ^ 6 ef seq. 

POWER OP ATTORNEY.— 

I 1. A formal instrument by which one 
person empowers another to represent 
him, or act in his stead for certain pur- 
poses. A power of attorney is usually a 
special instrument in the form of a deed 
poll, but it may foi’m part of a deed con- 
taining other matter. Thus, a deed of dis- 
solution of partnership often contains a 
power of attorney from the retiring to the 
continuing partner, to enable the latter to 
wind np the business and collect the assets, 
A power which authorizes the execution 
of a deed must itself be conferred by deed. 
Stokes Pow. of Att. ; 1 Dav. Prec. Conv. 
475 

? 2 The donor of the power is called the 
“principal” or “constituent;” the donee 
is called the “ attorney.” 

? 3 General, special — Limited, un- 
limited. — A power of attorney which 
authorizes the attorney to do all acts of a 
certain class from time to time, such as to 
carry on a business, collect debts, &c., is 
sometimes called a “general power,” as 
opposed to a special or particular power, 
or one which is confined to a specified act 
or acts. A limited power is one coritain- 
ing precise instructions as to the mode of 
executing it, while an unlimited power 
leaves this to the discretion of the attor- 
ney. See May Pari. L. 790 et seq, 

? 4. As to the persons who can empower 
others to act for thorn by power of attor- 
ney, see Agent; Authority; Deukgatus 
Non Potest Delegare; Ministerial. As 
to the cases in wliich a power of attorney 
is revocable, see Authority, ? 4; Revoca- 
tion. By Btat. 22 and 23 Viet. o. 35, a 
Irnatee, executor or administrator making 
any payment or doing any act bond fide ia 
pursuance of a power of attorney, in igno- 
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ranee of the death of the person who gave** 
the power, or of his having done some act 
to avoid it, is not liable for the money so 
paid or the act so done. Similar statutory 
provisions exist in many if not all of the 
States. 

g 5. The English Conveyancing Act, 1881, 
contains the following provisions in regard to 
powere of attorney. The donee of a power of 
attorney may act in and with his own name, 
signature and seal instead of the name, signature 
and seal of the donor, (g 46.) A ny^ person 
making or doing any payment or act in good 
faith, in pursuance of a power of attorney, is not 
to be liable by reason that the donor of the power 
had previously died, or become lunatic, or bank- 
rupt, or revolted the power, provided such fact 
was not known to him at the time. (2 47.) A 
power of attorney may be deposited in the cen- 
tral office of the Supreme Court, on its execution 
being verified by affidavit or otherwise. The 
tile of powers so deposited may be searched, and 
an office copy of any power obtainetl, by any 
person on payment of the office fees. An office 
copy is sufficient evidence of the contents of the 
original instrument, 48.) A married woman, 
whether an infant or not, is to have power, as^ if 
she were unmarried and of full age, to appoint 
an attorney on her behalf to do anything which 
she herself might do. i 40. 

Power of attorney, (implies a power un- 
der seal). 8 Pick. (Mass.) 490. 

Powers, (in a statute). l‘J Pet. (U. S.) 686., 

Po^VERS, OTHER PROPER AND REASON ABUS, 

(in a will). 6 Sim, 152. 

POYN'DINQ-.— -See Poinding. 

POYNINO-S* LA.W, Ot STATUTE 
OP DROQ-HEDA. — An act of parliament 
made in Ireland, 10 ITen. Vll, c. 22, A. D. 1495 ; 
so called because Sir Edward Poynings was lieu- 
tenant there when it was made, whereby all gen- 
eral statutes before then ma<le in England were 
declared of force in Ireland, which, before that 
time, they were not. (12 Co. 109 ; 3 Hall. Const. 
Hist. c. xviii. 361; 1 Bi% & IT. Com. 112.) — 
Wharton, 


PRACTICE.— The law of practice or 
procedure is that which regulates the for- 
mal steps in an action or other judicial 
proceeding. It therefore deals with writs 
of summons, pleadings, affidavits, notices, 
sunimonsea, motions, petitions, orders, 
trial, judgment, appeals, costs and execu- 
tion. In jurisprudence it forms part of 
adjective law. See Law> § 8. 


Practicable, (defiaod). 43 111. 355. 

(not synonymous with possible”). 

54 Tex. 294. ^ 

Praotioal location, (identical with "actual 
location”), 47 Barb. (N. Y.) 287. 

Practice, (to what relates), 12 How, (N, 
Y.) Pr. 158, 


PRACTICE COURT, QUEEN’S 
BENCH.— A court attaclied to the Court of 
Queen’s Bench, and presided over by one of the 
judges of that court, in wliich points of practice 
and pleading were discusserl and decided. If any 
doubt arose in the mind of the presiding judge as 
to any question brought before him, he referred 
the party to the full court. See Bail Court. 

Practicing as an apothecary, (in a stat- 
ute). 1 Car. & P. 638 ; 1 Dowl. & Ry. 564. 

PRACTITIONER.— He who is en- 
gaged in the exercise or employment of 
any art or profession. 

PRiECBPTIONEM, UEG-ATUM 
PER . — See Legatorum Genera Quatcok. 

PRJECEPTORIES.— A kind of benefices, 
so called because tliey wore possessed by the 
more eminent templars, whom the chief master 
by his authority created and called prceceptores 
templL 2 Mon. Angl. 543. 

f PRiBCIPB.— 

? 1. In the practice of the English TTigh 
Court, a prrecipo is a slip of paper on which a 
party to a proceeding writes the particulars of a 
document wliich lie wishes to have prepared or 
issued; he tlien hands it to the officer of the 
court whose duty it is to |)ro}>aro or isstie the 
document. Thus, when a party wishes to issue 
a wi’it of execution, he must file a prmnipa con- 
taming the title of the action, the reforom^e to 
the record, the date of the jialgment, and the 
name of the party against wliom the exo<‘utlon 
is to be issued. Jlulus of Court, xliL 10 (rule 17 
of June, 1870). 

i 2. In admiralty actions, prmrJpeH are longer 
and more important than in other lu'tions. See 
the forms ; Rose. Adm. Pr. clxxix. vt mp ; \Vui«, 
<fc B. Adm. Pr. 386, xlva. 

J 3. Eormcrly a prmnpe W'as a spcu'ics of 
original writ, so" callofl bocauso it rcrpiirtsd the 
sherifF to command the doft‘.ndaut either to do a 
certain thing, or to show cause why ho luwl not 
done it (3 Bl. Com. 27*1) ; e, tj, the praripe miod 
reddatj eommnnding the dolbndnut to give up luiul 
to the demandant (Co. Eitt, 101 a), which was the 
writ by which a common rocovory was commimcod 
against tho tenant of thu freehoM. In ordtu* to 
have a recovery with double voucher to bar an 
entail, it was usual for tho tenant in tail to con- 
vey an estate of freehold to a friciul, against 
whom tho prmetpe was brotight* this was 
making a tenant to the prtmpp, I Steph. Com, 
509. Recovery; VonoifER, 

J 4. The instructions for issuing an original 
writ consisted of a copy of the writ requiroth 
and therefore began with the word pmcipe 
(Tidd 10*5; Leo Diet, 980) ; hence probably tue 
use of the word in its modem sense, 

PRiEOTPE IW OAPITE.--A writ ottt 
of Chancer/ for a tenant holding of the crown 
in oapUef via., in Chan o, 24. 

PRifilDlPE QUOD EEDDAT.-The 
form of a writ, which extended ae well to a writ 
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of right as to other -writs of entry or x>ORsession, 
htiginiiiiig, ""Piteupe, ^1., quod reddat B, unum 
messayiiLin” &c. — 0. N. B. 13. 

PRiEOIPB QUOD TENEAT COIST- 
VENTIONEM. — Tlie writ which commenced 
the action of covenant in fines, which are abol- 
ished by 3 and 4 Wm. IV* c. 74. 

PRiECIPE, TENANT TO THE.— 

PUJECIPE, ? 3. 

PR.®CIPB, WRIT OP.— iSfee Prjecipe, 

PR.^CIPITIUM. — The punishment of 
casting headlong from some high place. 

PB.ffiOIPITT CONVENTIONNEL.— 
In the French law, under the regime en com- 
munaute^ when that is of the conventional kind, 
if the survivor of husband and wife is entitled 
to take any portion of the common property by 
a paramount title and before partition thereof, 
this right is called by the somewhat barbarous 
title of the conventional prcBciput, from pros, 
before, and caper to take. — Brown. 

PR.®OOGNITA. — Things to be pre- 
vious! v known in order to the uiideratanding of 
something which follows. 

PR^DA BELLI. — Booty j property seized 
in war. 

PRiEDIA STIPBNDIARIA.— In the 
civil law, provincial lands belonging to the 
people. 

PR^DIA TRIBUTARIA.— In the civil 
law, provincial lands belonging to the emperor. 

PRiEDIA VOLANTIA.— In the duchy 
of Brabant, certain things movable, such as beds, 
tn))les, and other heavy articles of furniture, 
were ranked among immovables, and were called 
prmdia volant ia, or volatile estates. 2 Bl. Com. 
428. 

PR.ffilDIAL TITHES.— Such as arise 
merely and immediately from the ground j as 
grain of all sorts, hops, hay, wogd, fruit, herbs. 
2 Bl. Oora, 23; 2 Steph. Com. (7 edit.) 722. 

PRJEDIOT-^PRiEDIOTTJS.— Aforesaid. 
Hob. 0. 

PR-iEDItrM DOMINANS.-An estate 
to which a servitude is due; the ruling estate. 
— Colqv(>h Mom. Oiv. Zaw, § 937. 

PR^DIUH RUSTIOUM. — Heritage 
which is not destined for the use of man’s habi- 
tation; such, for example, as lands, meadows, 
orcluinis, gardens, woods, even though they 
should be within the boundaries of a city. — 
ihlqvtk Bom. Oiv. LaWf ? 937. 

PRJEDItTM ISBRVIENB.-An estate 
which suffers or yields a service to another 
estate.-^ OoMi, Bom. CMv. Law, J 937, 


PR^piUM URBANTJM.— A huildfng 
or edifice intended for the habitatiem and use of 
man, whether built in cities, or in the country. 
— Colquh. Mom. Civ. Law, J 937. 

P R FA T U S . — Aforesaid. Sometimes 

abbreviated to prcpfat and p./at. See Pb^edict. 

PR.^PBOTUS URBL— He was, from 
the time of Augustus, an officer who had the 
superintendence of the city and its police, Avith 
jurisdiction extending one hundrevl miles from 
the city, and power to decide both civil and crim- 
inal cases. As he was considered the direct rep- 
resentative of the emperor, much that previously 
belonged to the proctor n^bamis fell gradually into 
his hands. — Colquh. Rom. Cir. Law, I 2395. 

PR.^FECTUS VIGHLUM.— The chief 
officer of the night watch His jurisdiction ex- 
tended to certain offenses affecting the public 
peace, and even to larcenies. But he could in- 
flict only slight punishments. — Colquh, Rom. Civ. 
Law, § 23Do. 

PRJBFECTUS VILL^.— The mayor 
of a toAvn. 

PR-3SFINB. — The fee paid on suing out the 
writ of covenant, (m levying fines, before the fine 
was passed. 2 BL Corn. 330. 

PR.^MIUM PUDICITIiE.— The con- 
sideration given by the seducer of a cliaste 
woman for her defilement. 2 P. Wnis. 452. 

PR.^MtrNrRE.— The offense of directly 
or indirectly asserting the supremacy of the pope 
over the crown of England, as by procuring ex- 
communications or bulls from Rome. The pim- 
islunent Ls for the offender to be put out of the 
king’s protection, to forfeit his lands and goods 
to the king, and to be im})risoncd. The man- 
datory part of the writ urfed to enforce the pro- 
visions of the acts against preemvnire began 
prfr77iM??fre/rrn/os, “that yon cause [the accused] 
to be forewarned hence the name. It is now 
quite obsolete. >Stats. 35 Edw. I,; 1C Rich. IL 
c. 5; 27 Eliz. c. 2, and many others, cited in 4 
BL Com. 103 et arq.; 4 Steph. Com. 168 et acq,; 
Co. Liu. 129 b, 391a, and' Butler’s note. 

PR.®NOMBN. — Tn the civil law, the name 
of a person, distinguishing him from others of 
the ^aul 0 family. 

PR.^POSITUS. — An officer next in 
authority to the alderman of a hundred, culled 
pmpofiiiuB regiusj or a steward or bailiff of an 
esthte, answering to the wicnere. — A^ic. Imt. Eng. 
Also, tlie jierson from whom descents are traced 
under the old cantms. 

PR.^POSITtrS BOCLESI^.— 
A church-reeve, or church warden, 

PRiEPOSITUS VILL-ai.— A constable 
of a town, or petty constable* 

Preepropera oonsilia raro Bunt proS’^ 
pera (4 Inst. 67) : Hasty counsels are rarely 
prosperous. 
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Prsescriptio est titulus ex tisu et 
tempore substantiam capiens ab 
auotoritate legis (Co. Litt. 113) : Prescrip- 
tion IS a title by authority of law, deriving its 
force from use and time. 

PRJEISOBIPTIONBS. In the Roman 

law, forms of words (of a qualifying character) 
inserted in the formulce in which the claims^ in 
actions were expressed; and as tliey occupied 
an early place in the formulae, they were called 
by this name, i. e. qualifications preceding the 
claim. For example, in an action to recover the 
arrears of an annuity, tlie claim was preceded by 
the words “ so fiir "as the annuity is <liie and 
unpaid,” or words to the like efiect {*^cujus rei 
dies fviit”), — Brown. 

Prsesentia corporis tollit errorem 
nominis ; et veritas nominis tollit er- 
rorem demonstrationis (Bac. Max.^ 224) : 
The presence of the body cures error in the 
name ; the truth of the name cures an error of 
description. 

PRiBSTARE. — In the Roman law, pr(s~ 
stare meant to make good, anti when used in 
conjunction with the words dare faccre oportere 
denoted obligations of a personal character, as 
opposed to real rights. 

PrsBstat cautela qtiam medela (Co. 
Litt. 304) : Prevention is belter than cure. 
Wherefore, preventive justice is administered I 
by the courts issuing injunctions to prevent the 
Continuance or recurrence of damage. 

Prsesnmatur pro justitia sententi^ : 
The presumption should be in favor of the justice 
of a sentence. 

PR^SUMITUR. — Tt is presumed. 

PrsBsumitur pro legitimation© (5 Co. 
98 b): The presumption is in favor of legiti- 
macy. 

Prsesumitur pro negante : It is pre- 
sumed for the negative. 

The rule of the House of Lox’dswhen the 
numbers are equal on a motion. 

PR^SUMPTIO. — (1) Presumption (g.v .) ; 
(2j intrusion, or the unlawful taking of anything. 
Leg. Hen. I. c. 11, 

PRjgasXJMPTIO PORTIOR.— A strong 
presumption. 

PRJBSUMPTIO HOMIOTS.— Pbe- 

SUJVIPTIOH, 2 4, 

Praesumptio violenta plena proba- 
tio (Co. Litt. fib): Strong presumption is full 
proof. 

Prassumptio violenta valet in lege 
(Jenk. Cent. fiC) : Strong presumption is valid 
in law. 

PRiKSUMPTIO JURIS ET 0B JU- 

EE.— Pbesumpxiok, i X 


PR-®TEXTUS. — In old English law, a 
pretext ; a pretense or color, 

Prastextu lioiti non debet admitti 
illioitum (Wing. 728) : Under pretext of le- 
gality, what is illegal ought not to be admitted. 

PR.<BTOR. — A municipal officer of Rome, 
so called because (prceirct pojnUo) he went before 
or took precedence of the people. — Bouvier. 

PRJBTOR PIDBI - COMMISSARI- 
XfS. — The judge at Rome, who enforced the 
performance of all fidiiciiu-y obligations and 
confidences. See 1 Steph. Com. (7 edit.) 358. 

PRJBVARIOATOR.~Tn the civil law, 
one who betrays or is unfaithful to his trust. 
An unfaithful advocate. 

PR^aEVENTO TERMING.— A form of 
action anciently known in the Scotch Court of 
Sessions, by which a delay to discuss a suspen- 
sion or advocation was avoided . — Bdl Diet. 

PRAGMATIC SANOTraN.— In the 
civil law, a rescript or answer of the sovereign, 
delivered by advice of his council to some col- 
lege, order, or body of people, who consiilt him 
in relation to the afiairH of the coTnmunitJ^ A 
similar answer given to an individual is simply 
called a rescript 

PRATIQUE.— A license for the master of 
a ship to traffic in the ports of Italy upon a cer- 
tificate that the place whence ho caiuo is not 
annoyed with any infectious disease . — EncyoL 
LoniL 

PRATUM BOVIS, Or OARUO JE3.— 
A meadow for oxen employed in tillage. 

PRAXIS.— XJso; pru(‘ti(*e. 

Praxis judicum est interpres legum 
(Tlob, 90): The jwaclice of the judges is the 
interpreter of the laws. 

PRAT IN AID.— A petition inade in 
a court of jnstico for the calling in of b<?lp 
from another that has an interest in* the 
cause in question. 

PRAYER FOR OTHER AND 
FURTHER RBLIBP.-To avoid pre- 
judice from error or deficiency in a prayer 
for relief, it has boon usual for a plaintilf 
to add to the prayer a clauHO asking, “or 
that plaintiff may have such other and 
further relief as to the court may woom 6t,“ 
or the like. Under this clause it is con 
siderod that the court is not confined, in 
the decree, to granting precisely the spe- 
cific relief asked.— A66o^^. 

PRAYER FOR PROCESS,--^ A 

prayer or petition with which a bill in 
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eqnitj" concludes, to the eifect that a writ 
of suhposna may issue against the defendant 
to compel him to answer all the matters 
charged against him in the bill. 


PREBENBA, or PROBANDA.— Pro 
visions; provender. 

PREBEND ART. — A stipendiary of a 
cathedral. 


PREAMBLE. — The preamble of a 
legislative bill is that part which contains 
the recitals showing the necessity for the 
hill. When a private bill is referred to a 
select committee, and is opposed on the 
question of its general expediency’, the 
promoters have to adduce arguments and 
evideijce in support of it; this is called, in 
England, “proving the preamble.” If it 
is not proved, the hill is generally rejected 
by the house. See May Pari. L. 799 et seq. 

PiiEA:^riJiiE, (of a statute, how construed). 2 
Bail. (8. C.) 334; 7 Wheel. Am. C. L. 295; 3 
Co. 7 ; Cowp. 232; 9 East 239; LofFt 783; 3 
Mail. <fe Sel. G6 ; 3 P. Wnis. 434. 

(when admissible as evidence). 4 Man. 

& Sel. 532. 

(when restrains the enacting part of a 

statute). 1 Harr. (N. J.) 285; 13 Ves. 3G. 

(wlien does not restrain the enacting 

part of a statute). Penn. (N. J.) 224; 1 P. 
Wins 320; 17 Ves. 508. 

(of a will, how construed). 3 Rand. 

( Va.) 280 ; 4 Wheel. Am. C. L. 368. 

PRB- APPOINTED EVIDENCE.— 
As opposed to casual evidence, (L e. evi- 
dence left to chance, i. e, to the circum- 
stances occurring at the time,) denotes the 
evidence prescribed beforehand usually by 
statute for the attestation of certain classes 
of documents, e, g. wills. See Casual Evi- 

DKNCE. 

PRB-AXJDIENOE,— The right of pre- 
audience ill a court of law is the right which one 
person has of being heard before another, in 
huHiness which i.s not set down to be heard in a 
particular order, <3. motions. Thus, in Eng- 
Und, tlie attorney-general has precedence of 
f)lher counsel in most matters, the qucen\s coun- 
sel over junior barristers, <fec. A table showing 
ihe order of pre-audience is given in 3 Steph. 
Coni. 274 n. See PoSTMAK. 

PREBEND. — A stipend granted in cathe- 
dral churches; also, but improperly, a prebend- 
ary. A simple prebend is merely a revenue; 
a prebond, with dignity, has some jurisdiction 
attaclicd to it. The term prebend is generally 
confounded with canonicate; but there is a dif- 
ference between them. The former is the sti- 
pend granteil to an ecclesiastic in consideration 
of his oHiciating and serving in the church} 
whereas the canonicate is a mere title or spirit- 
ual (piality which may exist independently of 
any stipend* 2 Steph* Com, (7 edit.) 674 ?i. 
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Prftbexdauy, (defined). 2 Steph. Com. 674 
n, ; 3 Id, 14 n, 

PREO ARI^, or PREOES.— Day- 
works which the tenants of certain manors are 
bonnil to give t heir lords in harvest time. Magria 
precaria was a great or general reaping day. — 
Cornell. 

Precarious, (in a statute). 60 Barb. (N, 
Y.) 56. 

PRECARIOUS LOAN.— /See Precar- 

TUM. 

PREOARIUM. — A contract by which the 
owner of a thing, at another’s request, gives him 
the thing to use as long as the owner shall please. 
This was distinguished from an ordinary gratu- 
itous loan, and in the Roman law gave rise to 
difiPerent obligations on the part of tlie borrower, 
^'ee Story Bailm. 227, 253 b. 

PRBOATORT TRUST. — A trust 
created by certain words, which are more’ 
like words of entreaty and permission, 
than of command or certainty. Examples 
of such words, which the courts have held 
sufficient to constitute a trust, are “ wish 
and request,’* “have fullest confidence,’’ 
“heartily beseech,” an^ the like. At the 
present day, the courts are not disposed 
(except under exceptional circumstances) 
to enlarge the number of such phrases, sO' 
as to create a trust. See Trust. 

PRECATORY WORDS.— Words of 
entreaty or request in a will. 

PREOE PARTIUM.— On the prayer of 
the parties. See Dies Datus. 

PREOBDBNOB, or PRECED- 
ENCY. — The act or state of going before;, 
adjustment of place. 

PRECEDENCE, PATENT OP.— A 
grant from the crown to sucli barristers as it 
thinks proper to honor with that mark of dis- 
tinction, whereby they ai’O entitled to such rank 
and pre-audience as are a.s.signed in tlieir respect- 
ive patents, 3 Steph, Com. (7 edit.) 274. 

PRECEDENT.— 

1 1. Judicial.— A judicial precedent i»‘ 
a judgment or decision of a court of law 
cited as an authority for deciding a similar 
state of facts in the same manner, or on 
the same principle, or by analogy. The- 
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original rules of common law and equity 
are contained in precedents established by 
the courts, i. e, they have to be arrived at 
by ascertaining the principle on which 
those cases were decided. See Law, ^ 4; 
Eepoet. 

§ 2. Conveyanoingr.— In conveyancing, 
a precedent is a copy of an instrument, 
used as a guide in preparing another instru- 
ment of a similar description. 

PRBCBDElSrT CONDITION,.— 

CoXDITJOiT, g 6. 

PRECEDENTS SUB SILENTIO.— 
Silent uniform course of iwactice, iininterriipted 
tliougli not supported by legal decisions. 2 
Wynne Eiinom. [o edit.) 511. 

PREOEPARTIUM.— The continuance of 
:a suit by consent of both parties. — Cowell. 

PRECEPT.— 

§ 1. A precept is an order or direction 
given by one official person or body to 
another, and requiring him to do some act 
within his province. 

2 2. Thus, in England, rates levied by school 
-boards, sanitary authorities, and the like, are 
• collected by the overseers of the respective 
.parishes in acc<)rdance with precepts issued to 
.them, (Public Health Act, 1872, 18; 1875, J 

222,) because they, as the collectora of tlie poor I 
rate, have the materials and maahinory available ! 
for the collection of other rates. 

5 3. So jurors for the trial of actions in the 
High Court are summoned by the sheriff under 
precepts directed to him by the judges. Sin. Ac. 
121 ; Junes Act, 1870, J 16. 

PRECEPT OP CLARE CONSTAT. 

•See CxARii: Oqnstat. 

Peboepts, (in a statwte). 1 Gray (Mass.) 51, 
58. 

PBEOES PBIMARIiE, or PRIMiB.— 
A right of the crown to name to the first prebend 
that becomes vacant after the accession of the 
sovereign, in every church of the empiro. This 
riglit wjui exercised by the crown of England in 
the reign of Edward 1. 2 Bteph. Com. (7 edit.) 
670, n. 

PREOINCT.-(l) A ooustnblo^s or 
police district, (2) The imnsedinte neigh- 
borhood of a palace or court. (8) A poll- 
district. 

PjtEcrNCT, (dcaned). 124 Mass. 172; 1 Pick. 

(Mass.) 91, 97. 

PiiECiNOTs OE A. msoM*, (defined), 60 Me, 


PRBCIPE.-/See 


PREOIPUT.— /See Pjrjsciput Coitvew- 

TIONNEL. 

PREOLUDI NON.— Not to be barred. 
The technical name of the commencement of a 
replication to a plea in bar. 1 Chit. PI. 627, 
762. 

PREOOG-NITION. — ^Tn Scotland, pre- 
cognition is the proof” of a witness committed 
to writing for use upon his examination. In 
criminal cases, the preliminary examination of 
witnesses is usually conducted under tlie superin- 
tendence of the procurator fiscal. — Wharton, 

PRE CONIZATION. — Proclamation. 

PRE-CONTRACT. —Where one of the 
parties to a marriage was under a prior agree- 
ment to many a third person, such prior agi'ce- 
ment was eallted a “ pre-oontract.” It wms a 
canonical impediment to the marriage of either 
party. The ecclesiastical courts would formerly 
enforce tliis agreement, by compelling the parties 
to a public marriage, and if one of them bad 
already married, such prior marriage would be 
void ah initio i but until thus avoided it was 
good. Bish. Mar. & D. 2 S3. 

PREDBOBSSOR.— 

1 1. Corporation sole.— When a per- 
son who is a corporation solo, such as a 
bishop or parson, dies, and tho land bold 
by him in bis corporate c-upacity pa.ssos to 
his successor, the person so dying is called 
the “predecessor,^* just m a natural per- 
son from whom land dosoands to bis heir 
is called the “ancestor.” Go. Lilt. 78b, 
See Successor. 

g 2. Suooeissioix Duty Act.— Ah to the 
meaning of ‘‘predccesrtor” in the EngliHh Suc- 
cession Duty Act, see Succkssion. 

Predkcesror, (in succession duties act). 4 
App. Cas. 427. 

PREDIAL.— /Sfee IhiJEVSAij. 

PRBDIOAMBNT,— Tho condition of 
things con corning' which a logic.al propo- 
sition may ho stated. 

PRBDIOATB.-(l) Ab a noun: that 
which is said concerning tlie subjc(*t iti a 
logical proposition, as, the law is tho per- 
fection of common senso; perfection of 
cjommon sonso being afhrmecl coiuierning 
tho law (the mibjoct), k the predicute or 
thing predicated. (2) As a verb, to ailirm 
logically. 

PRB^BMPTION.- 
i 1. Land.--"The right of pre-emption 
is the right of purchasing property before 
or in preference to other persons* 
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$ 2. By tlie English Lands Clauses Consolida- 
tion Act (1845), where a. company under its 
coinpiilbory powers has purchased land which is 
not required lor the purposes of its undertaking, 
and is not situate in a town, or used for building 
purposes, the company must first offer it for sale 
to the person owning the lands from which it 
was originally severed. This is commonly called 
the “rig lit of pre-emption.” Dart Vend. 761. 

§ 3. Prerogative of. — Pre-emption was 
formerly part of the royal prerogative, and con- 
sisted in the right of buying up provisions and 
other necessaries for the use of the royal house- 
hold, at an appraised value, in preference to all 
others, and without the consent of the owner. 
This right was surrendered by Charles II. at his 
restoration. 2 Steph. Com. 637. 

^ 4. In international law pre-emption 
is the right of a government to purchase, 
for its own use, the property of the sub- 
jects of another power in transitu^ instead 
of allowing it to reach its destination. 
Formerly the right appears to have been 
exercised in times of peace on any cargoes 
which entered the port of the purchasing 
State, but this practice has long fallen into 
disuse, and at the present day pie-emption 
is confined to time of war, and to cases 
where the goods are of such a description 
that their transport to the enemy of the 
pre-empting State would be manifestly to 
the disadvantage of the latter, while on the 
other hand the law of contraband does not 
justify their confiscation. Man. Int. Law 
395. 

PRE-EMPTION EiaHT.— Pre- 
emption, i 1. 

PREFECT. — A chief official invested, in 
France, with the superintendence of the adminis- 
tration of the laws in each department. Merl. 
llepert. i 

PREFER.--TO apply, to move for; as, i 
*‘to prefer for costs,*' is a phrase fbr “to 
apply for costs.” 

PRBPBRBNCE--PRBPERBN- 
TIAL.—A^ee FRAUOThPNT Preference. 
As to preferential debts, sfie Debt, § 12. 

Prei^'erence, (when insolvent debtor may 
make). 7 Pet. (U. S.) 608; 12 /d. 178; 4 
Wash. (U. S.) 232. 

PEBPBRBNTIAL ASSION- 
MBNT.— An assignment for benefit of 
creditors, which directs that one or more 
of the creditors shall be paid in full before 
others receive anything. In some of the 
States such an assignment is lawful, in 
others it is not* 


Preferr ED, ( equi valent to ‘ ^ carried on ” ) . 3 
Q. B. 901, 906, 

(of an indictment means “tried”) 

Wilberf. Stat. L. 133. 

Preferred stockholders, (equivalent to 
“preferred creditors,” or “preferred certificate 
holdei-s”). 31 Ohio St. 116, 128. 

PREFERRED CREDITOR.— A 
creditor whom the debtor has directed 
shall be paid before other creditors. 

PREFERRED, or PREFERENCE 
SHARES. — Shares in companies entitled 
to a preference over the ordinary shares of 
the company. Preference shares cannot 
be issued, in England, unless there is a 
power to do so, contained either in the 
memorandum (which is unusual) or in 
the articles of association of the company. 
Harrison v, Mexican Ry. Co , L. R. 19 Eq. 
368. 

PREGNANCY, PLEA OP.— A plea 
which a woman capitally convicted may 
plead in stay of execution ; for this, though 
it is no stay of judgment, yet operates as a 
respite of execution until she is delivered. 
See De Ventre Inspiciendo ; Jury, ? 10. 

PREGNANT.— Affirmative 
Pregnant; Negative Pregnant, 

Pregnant woman, (in a statute). 22 Hun 
(N. Y.) 525. 

PREJUDICE. — Injury. An offer 
which is made “without pretjudice ” cannot 
be construed as an admission of liabilify, 
or given in evidence at all (Best Ev. 670), 
except for a wholly collateral purpose, e,g. 
to account for delay in asserting or prose- 
cuting a claim. So the denial of a motion 
“without prejudice” is a virtual permis- 
sion for its renewal. 

Prejudice, (does not necessarily imply ill- 
will). 5 Cush. (Mass;) 297. 

PRB JURAMBNTUM.— ^ee Ante Jub^ 

AMENTUM. 

PRELATE.— An ecclesiastic of the highest 
honor and dignity. 

PRELECTOR. — ^A reader; a lecturer. 

PRBLEVBMENT.— In the French law, 
that portion of the firm assets which a partner 
is entitled to take out before any regular division 
is made between the partnera. 

PRELIMINARY ACT,— In England, in 
actions for damage by collision between vesse^ 
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unless the court otherwise orders, the solicitor 
for each party, beiore any pleading is delivered, 
must tile a sealed-np document, called a ‘‘pre- 
liminary act,” which is not opened until ordered 
i>y the court. It contains a statement as to the 
names of the vessels and their ma&tei’s, the time 
and place of the collision, the state of the wind, 
weather and tide, the course, speed and lights 
oi each vessel, and other particulars tending to 
show how the collision happened. If both 
solicitors consent, the court may order the pre- 
Uminary acts to be opened and the evidence^ to 
be taken thereon without any pleadings being 
delivered. (Rules of Court, xix. SO.) “The 
object of the rule requiring preliminary acts is 
to obtain a statement recenti facto of the leading 
circumstances, and to prevent either party vary- 
ing his version of facts, so as to meet the allega- 
tions of his opponent. The court will never 
allow a party to contradict his own preliminary 
act at the hearing.” Wms. & B. Adm. 2o3. 

PRELIMINARY PROOF.— In 

American insurance, marine policies gen- 
erally provide that a loss shall be payable 
in a certain time, usually sixty days, “after 
proof,” meaning “preliminary proof,” 
which is not particularly specified. Fire 
policies Tisunlly specify the preliminary 
proof. Life policies, like marine, usually 
make the loss payable sixty days after 
notice and proof. — Bouvier. 

PREaiEDiTATED, (defined), 23 Ind. 231, 262 ; 
IS Am. Dec. 778 n., 781 n. ; 2 Wheel. Cr. Cas. 
S6. 

fsynonymous with deliberate”). 15 

Nev. 407. 

PRE:ArBDTTATED DESIGN, (in a Statute). 1 
Park. (N. Y.) Cr. 347. 

Premeditated design to defect death, 
(signifies merely an intent to kill). 36 Wis. 
226. 

Premeditateddy, (defined), 74 Mo. 211. 

PREMEDITATION. — In criminal 
law (more particularly the law of homi- 
cide), previous deliberation {q, v,), con- 
trivance or design to commit an od’enae. 
{See Aforethought ; Maijck, ? 3.) As to 
what constitutes such* premeditation as to 
make a killing murder in the first degree, 
the cases are irreconcilably in conflict 

Premeditation, (distinguished from “ delih- 
erution”). 74 Mo. 250. 

PREMIER. — A principal minister of state; 
the prime minister. 

PREMIER SERJEANT, THE 
Qtr E E N * S . — This officer, so constituted by 
letters-patent, has pre-andienco over the bar afler 
the attorney and solicitor-general and queen^s 
advocate. 3 9teph. Com, (7 edit.) 274 n. 


PREMISES.- 

g 1. In the primary sense of the word, 
“premises” signifies that which has been 
before mentioned. Thus, after a recital 
of various facts in a deed, it frequently 
proceeds to recite that in consideration of 
the premises, meaning the facts recited, 
the parties have agteed to the transaction 
embodied in the deed. Wins. Pers. Prop. 
1^. See Agreement, i 1. 

I 2. In a conveyance, when the property 
to be dealt with has been fully descrilied, 
it is generally referred to in the subse- 
quent parts of the deed, as “ the premises 
hereinbefore described and int(3n(lod to be 
hereby assured,” or similar words. 1 Dav. 
Free. Oonv. 80. 

^8. From this use of the word, “prom- 
ises” has gradually acquired the popular 
sense of land or hiiiklings. Originally, it 
was only used in this sense by laynum, and 
it is never so used in well-drawn instru- 
ments, but it is frequent in badly-drawn 
agreements and in statutes. E. g. the Eng- 
lish Liceuskig Act, 1872, where “licensed 
premises” moans premises in respect of 
which a license has been granted and is in 
force. 

1 4. In its technical sense, the “prem- 
ises ” is that part of a deed which precedes 
the habnulum, and, tberorore, includes the 
introduction, and (in indentures) the dale, 
the parties, or (in do(jd polls) Uie name of 
the grantor, c?cc., the recitals, the consid- 
eration. and the grant, release or otlu^ 
operative part. Co. Litt. Oa; Hhep. Toueli. 
74 ; 1 Dav. Free. Oouv. 32. See th<i various 
titles. 

Premises, (defined). 44 Me. 41(5; 3 Gill 
(M.) 19B, 201; 15 Md. 63; 19 Vt, 272, 275; 
Hd). 27(5. 

(synonymous with *^lc)t”). 4(5 Wis. 

695, 701. 

(in conveyances). 2 .Bens. (N. J.) 

322; 2 MeCtirt. (N. J.) 418, 4(52. 

(in a policy of iamirance). 19 Ilun 

(N. Y.) 284, 28(5; 45 Superior (N. Y.) 394; 14 
Wend. (N. Y.) 461. 

— (in a statute). 49 Me, 455, 459: 21 

Oliio St. 184. 

(in a submission to arl)itration). 4 

Bawle (Pa.) 304, 305. 

(in a will). 1 East 456 ; 17 Ves* 75, 

PEBMIITM.— In granting a lease, part 
of the rent is sometimes capitaliiiocd and 
paid in a lump sum at the time the lease 
is granted. This is called a premium/’ 
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A limited owner, such as a tenant for life, 
cannot as a rule take a premium on grant- 
ing a lease under a power, as the power 
generally forbids him to do so. See Set- 
tled Estates Act. 

PREMIUM OP INSURANCE.— 

See Insurance, 2 1. 

PREMIUM NOTE. — A note given in 
payment of the whole or a part of the 
premium on a policy of insurance. 

PREMIUM PUDIOITIJB.--The price 
of chastity. The consideration which a man 
promises to pay to a woman with whom lie has 
illicit intercourse. Such a consideration is in- 
valid to sustain an executory contract, as being 
contra honos mores, 

PREMUNIRE. — See PRiSMUNiRE. 

PRBNDER. — To take anything as of right 
before it is offered. 

PRENDBR DE BARON.— To take a 
husband. — Cowell, 

PREPENSE. — Forethought ; precon- 
ceived ; contrived beforehand. See Malice, 
2 3 . 

PREROGATIVE.— 

i 1. By way of exception.— Preroga- 
tive means those exceptional powers, pre- 
eminences and privileges which the law 
gives to the sovereign. (Co. Litt 901); 
1 Bl. Com. 239; Cox Inst. 592; Chit. 
Prerog.) The term seems formerly to 
have been applied to other persons, e g. 
archl)islio])s. [See Prerogative Courts.) 
They nre cither direct or by way of excep- 
tion. (2 Steph, Com. 475.) Those by way 
of exception ai'e such as exempt the 
sovereign from some general rules binding 
on the rest of the community, as that 
lapse of time is no bar to a claim by the 
sovereign,’ though this rule has boon modi- 
fied by statute. Co. Litt. 90 b; Brown 
Lirn. 239. See Nullum Tempos Ocourrit 
Regi; Ekgalu. 

g 2. Direct. — The direct prerogatives 
may bo divided into three kinds : as they 
regard the royal character, the royal 
autliority and the royal income. To the 
first class is generally referred the rule 
that the king can do no wrong; in other 
words, that lie is not liable to be sued or 
punished for any act or default* [See 
ItoxioN OF Eight.) The second class 


includes the right of sending and receiving 
ambassadors, making treaties, declaring 
war and peace, assemblying, proroguing 
and dissolving the national legislature, 
raising and regulating Beets and armies, 
[see Mutiny Act,) appointing ports and 
harbors [q, v,), appointing judges and 
magistrates, creating titles and offices, and 
coining money. (1 Bl. Com. 25*2 ft seq,; 2 
Steph. Com. 4S4 et seq,; May Pari. L. 42 
et seq,) The third class, or fiscal preroga- 
tives, are the sources of the revenue; 
these, however, though, in England, nomi- 
nally belonging to the crown, have for 
long past been surrendered to the public 
use, and now form part of the public 
income known as the Consolidated Fund 
[q, -y.), out of which the crown receives an. 
annual sum, called the Civil List” [q, -y.), 
for the expenses of the royal household 
and establishment. The ancient fiscal 
prerogatives included the profits of the 
demesne lands of the crown, the right to 
royal fish, wrecks, treasure-trove, waifs 
and estrays, escheats, <fec. The rest of the 
public income consists chiefly of taxes, 
duties and other imposts voted by the 
national legislature. 

I 3 Protective. — ^The English crown also 
has certain protective prerogatives, sm*h as its 
prerogatives in connection with charities, idiots 
and lunatics, and the foreshore of lands adjoining 
the sea. Att.-Cren. v. Tomline, 12 Ch. I). 214; 
14 Id, 68. 

PREROGATIVE COURTS. — Before 
the Probate Court [q, v,) was establihlied there 
was an ecclesiastical court held in each province 
in England, before a judge appointed ))y the 
archbishop, for granting probates and adminis- 
ti’ations in cases where tlie deceased left bam 
noiabilia (q. i’.) in different dioceses. It was 
called a Prerogative Court because the arch- 
bishop claimed the jurisdiction l)y way of special 
prerogative. 3 Stei)h. Com. 305 n, 

PREROGATIVE LAW.— That part of 
the common law of England which is more par- 
ticularly applicable to the king. Com. Dig. tit, 
‘*Ley.” (A). 

PREROGATIVE WRITS.-Etnue- 
dica of an extraordinary kind, granted by 
the courts in certain cases, but never as a 
matter of right, they being a direct inter- 
vention of the government with the liberty 
or the property of the subject. The prii>- 
cipal writs of this nature are : (1) the writ 
of prooedendo; (2) the writ of nmndatam; 
1 (3) the writ of prohibition; (4) the writ of 
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quo iimranto ; (5) the wit of habeas corpus; 
and (6) the writ of certiorari, 

PBBSBYTER.*— A priest; elder; or 
honorable person. 

PBESBirTERinM.— That part of the 
chnreh where divine offices are performed ; 
formerly applied to the choir or^ chancel, be- 
cause it was the place appropriated to the 
bifchop, priest, and other clergy, while the laity 
were confined to the body of the church. — Jaeoh. 

PRESCRIBABLE.— That to which a 
right may be acquired by prescription. 

PRBSORIBB.— 

g 1. To prescribe is to claim a right by 
prescription. As to the meaning of the 
expression ** to prescribe in a que estate,” 
BPS Fjrtssgription, 2 6. 

§ 2. In modern statutes relating to mat- 
ters of an administrative nature, such as 
procedure, registration, <&o., it is usual to 
indicate in general terms the nature of 
the proceedings to be adopted, and to 
leave the details to be prescribed or regu- 
lated l)y,rulcs or orders to be made for that 
, purpose in pursuance of an authority con- 
tained in the act. See Order; RimE. 

pRESCRiBEn ■8Y DAW, (defined), 6 Cal. 112. 

PRESCRIPTION. — Tn the RnmaTi law the 

jirxiicn-ptiO was a clause placed at the head oC the 
pleadings ipne, before, and mibere, to write). In order 
to raise a kind of preliminary objccUon or rehorva- 
tion. One of the cases In which a defendant could 
niflkc use of a privner/pfio was whore ho wanted to 
raise the defense that the plaintiir’a claim was barred 
by a Statute of Limitations (3 Ortolan Inst. 632),licnco 
the modern us© ot the word. 

g 1. Corporation. — Prescription is 
where a right, immunity or obligation ex- 
ists by reason of lapse of time (m/ra, g 3). 
(Co. Litt. 113a.) Thus, whore a number 
of persons in succession have acted and 
been treated as a corporation from time 
immemorial without being able to show 
any express creation, they constitute a 
corporation by prescription. (Mcllor v, 
Spateman, 1 Wms. Saund. 339.) So per- 
sons may be tenants in common of land 
by prescription, Litt. g 310. 

g 2. Incorporeal hereditaments. — 
More commonly, however, proscription Is 
applied to incorporeal hereditaments and 
rights or obligations connected with the 
met of land, to signify that they have been 
enjoyed as of right, (see Enjoyment,) and 
■without interruption for a certain period. 
Thus, prescription is one of the principal 


modes by which easements, profits ^ 
der, franchises and other incorporeal here- 
ditaments are created or evidenced. So, 
also, a privilege or exemption maybe pre- 
scriptive, e, g. a modus decimandi, a de non 
decimando, and an exemption from toll or 
stallage (q. v.) Shelf. B. P. Stat. 3o; see, 
also, Lawrence v, Jenkins, L. R. 8 Q. B. 274. 

i 3. Prescription differs from custonr in 
being personal, i. e, when a person claims 
aright by prescription, he must allege that 
it has been enjoyed by him and liis ances- 
tors or predecessors in title. (Oo. Litt. 
113b; Austin v, Amhurst, 7 Ch. L. 689. 

Custom.) Prescription differs from lim- 
itation in being applicable only to incor- 
poreal hereditaments and similar rights 
(Co, Litt. 114a), and not to land or other 
hereditaments. (Shelf. B. P. Slat. 36.) 
This, however, does not seem to Inwo beon 
always the case, for Britton (la, 20a) usos 
prescription in the sense both of liTnitation 
and particular custom. Villemige c*.ouUi 
also exist by prescription (Litt. 17o), and 
Littleton says that two persons may bo 
tenants in common of land by title of pre- 
scription (§ 310) ; and from Coke’s remarks 
on the point it seems that this is still law. 
Co. Litt. 105 1>; Wms. Comm. 18. 

I 

[ With reference to the longtli of time re- 
quired, proscription ia oithor at common 
law or by statute. 

1 4. At the common law, a title by 
prescription is whore a right has ])orjn 
enjoyed from time immemorial, or time 
[ out of mind. By analt>gy to the old Htat- 
uies of Limitation, **time out of mind'* 

I was h(?ld to mean the Hast yeai* of Richard 
T.’s reign, (Litt. J 170); but when this 
period became inconvenieuMy long, it was 
held to bo Hufllciont if evidenee of the en- 
joyment of tbo right was carried biu*k as 
! far as living memory wotild go. A nd when 
the Stat. 21 Jac. 1, c. 10, limited the time 
f6r bringing a possessory actiotJ to twenty 
years, the courts held by analogy that if a 
right had been enjoyed for twenty yoare, 
it should bo ]>resume<i to hav<s been en- 
joyed from time immemorial ; the pre* 
sumption being bused, according to some# 
on the fiction of a lost grant (m Lost 
GRA.NT) ; according to others, on the anal- 
ogybetween prescription and limitation. 
.(Gale Basm. 159, ^ on this point %nd 
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also the question whether the presumption 
was rebuttable or not by proof of the 
modern origin of the right, Angus v. Dal- 
ton, 3 Q. B. D. 85.) According to some of 
the older writers, however, the real com- 
mon law prescription was .when a right 
had been enjoyed from time whereof the 
memory of man runneth not to 'the con- 
trary, that is as much as to say, when such 
a matter is pleaded, that no man then alive 
hath heard any proofs of the contrary, 
nor hath no knowledge to the contrary,” 
(Litt. § 170,) but subsequently the two 
expressions ‘‘time out of mind,” and 
“ me whereof the memory of man run- 
neth not to the contrary,” became synony- 
mous. See Co. Litt. 114 b. Seej aho^ 
Memoey. 

§ 5. Statutory. — As to the statutory 
periods of prescription, see Peesceiption 
Act. 

§ 6. With reference to the manner in 
which a prescriptive right is claimed, pre- 
scription is of three kinds, namely: (1) 
Where the person claiming the right 
proves that it has been enjoyed by him 
and his ancestors during the time required 
by law, as in the case of an advowson or 
common in gross; (2) where the members 
of a corporation and their predecessors 
have enjoyed the right for the period re- 
quired by law, (Co. Litt. 113b; Mellor v. 
Spateman, 1 Wms. Snund. 339,) and (3) 
where the person claiming the right proves 
that it has been enjoyed by him and his 
predecessors in title ; or, as the old writers 
say, he must claim that the right is en luy 
et m ceux qiie estate il ad, (Litt. g 183,) i, e. 
“in Inm and in those whose estate he 
hath ” (Co. Liu. 121 a) ; hence this is called 
“prescribing in a que estate.” (As to the 
manner in which a prescription is pleaded, 
see 2 and 3 Will, IV. c, 71, g 5; Shelf. R. P. 
Stat. 21.) A prescription in a q^ze estate is 
simply a right annexed to and going along 
with certain lands, as where a man claims 
a riglit of advowRon as appendant to a 
manor belonging to him. 2 Bl. Com. 266. 

? 7. The rule of comtnon law pleading used 
to ho tliat a prescription in a qm estate coul<l 
only ho claimed by a tenant in fee, and that if a 
tenant for a less estate wished to claim such a 
right, he was obliged to allege it as belonging to 
the tenant hi foe. TJie most imp{>rtnnt practical 
result of this rule wtis that copyholders, heing in 
theory mere tenants at will^ were obliged to pre- 


scribe in the name of the lord of the manor, in 
whom the fee is vested ; hence, they were allowed 
to claim rights of common against tlie lord by 
custom instead of prescription. (Wms. Comm. 
16. See Custom, ? 1.) The rule of pleading 
above referred to was abolished, in England, by 
the Pz'escription Act, and now a tenant for any 
estate may prescribe in his own name. See En- 
joyment; Interkuption ; Possession. 

Prescription, (defined). 45 Iowa 139. 

(title by). 14 Mass. 49; 8 Pick. 

(Moss.) 504, 511; 10 Serg. & E. (Pa.) 63; 7 
Wheel Am. C. L. 417. 

(will not give right to erect a building 

on another’s land). 2 Johns. (N. Y.) 357. 

(as used in the Code Napoleon, synony- 
mous with “limitation”). 3 Gilm. (111.) 637. 

PRESORIPTIOlSr ACT.— 

§ 1. The statute 2 and 3 Will. IV. c. 71, passed 
to limit the period of prescription in certain 
cases. 

I 2. In the case of rights of common and other 
profits d prender^ the period of enjoyment as of 
right required to establish the claim is thirty 
year’s, subject to an extension in case the person 
against whom it is claimed was under disability 
during part of that period ; but in any case, 
enjoyment for sixty years establishes an absolute 
and indefeasible right. 

§ 3. In the case of rights of way, watercourses 
and other affirmative easements, the terms are 
respectively twenty and forty years ; in the case 
of lights, enjoyment for twenty years gives an 
absolute and indefeasible right. As to what is 
“enjoyment as of right,” see Enjoyment; and 
as to the effect of interruption, see that title. 

[ The act does not apply to any negative ease- 
ments except that of lights. See Shelf. E. P. 
Stat. 1 ; Gale Easm. 164 et seq,; Angus v, Dalton, 
3 Q. B. D. 85. 

PRE5SCEIPTION, TIME OF.— See 

Prescription, §? 4, 5. 

PRESENCE,— The fact of being in a 
particular place, considered with relation 
to the doing of some act there. Presence 
is either actual, as where the person is 
within the same enclosure and in actual 
sight; ov , comtmetive, as where he is so 
near as to be held to be present in con- 
templation of law. 

Presence, (in the defendant’s). 2 T. E. 18 ; 
7/if. 152; 8 Id 284. 

(of testator when witnessing will). 

3 Harr. & M, (Md.) 477 ; 1 Bro. Ch. 99 ; 4 Bro. 
P, C.70; Com, 531; 8 Mod. 259; 1 P. Wms. 
740; Balk, 895, 688; Str. 1109. 

Presence, in the, (synonvmons with “with- 
in the view”), 8 Petersd, Abr. 119. 

(in a statute), 1 Ves. 16. 

Presence oe a female, (obscene and vulgar 
language used in). 48 Ga. 311. 

Presence ov the prisoner, statements 
MAPE IN THE, (implies that they were made ia 
bis heai’ing). 1 Eeyes (N. Y.) 00. 
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PREriEXCE OE THE wiT2fESSES; (in a Statute). 
7 Halbt. (is. J.) 71. 

PRESENT— PRESENTATION.— 

§ 1. Bill of exchange.— Primarily, to 
present is to tender or offer. Thus, to 
present a hill of exchange for acceptance 
or payment is to exhibit it to the drawee 
or acceptor (or his authorized agent), with 
an express or implied demand for accept- 
ance or payment. B 3 des Bills 183, 201. 
See Bill of Exchange, i 5 ; Honor. 

g 2. Presentation to henefice.— In 
ecclesiiusticiil law, presentation is where the 
patron or owner of an advowson offers a clerk in 
holy ordere to the bishop of the diocese to he 
instituted as parson or vicar of the living. 1 
B1 Com. 3SS ; PLillim. Ecc. h. 348 j Co. Litt. 
120a. See Advowson; Institution; Next 
Presentation; Sijiony. 


nnnece&sary for the alienation of copyliolds. 
AVms. Seis. 36 ; 4 and 5 Viet, c 35. See Phil- 
lips r. Salmon, 3 C. P. D. 97 ; Britt. 9 a seq. 

^ 2. Jury, — Most commonly, however, 
presentment signifies one made by a jury 
acting in a judicial capacity; and, in its 
general sense, it includes inquisitions of 
office {cj. V.), and indictments by a grand 
jury. But in the narrower sense of the 
word, a presentment is the notice taken 
bj’’ a grand jury of any matter or offense 
from their own knowledge or observation, 
without any bill of indictment laid before 
them; such as the presentment by them 
of a nuisance, a libel, or the like, u))on 
which the officer of the court must after- 
w^ards frame an indictment. 4 Bl. Com. 
SOI. 


Present, (in a statute). 9 Gray (Mass.) 291, 


(in law of felony), 4 Cranch (U. S.) 

492 ; 9 Pick. (Mass.) 516. ' 

Present attendant physician, to my, 
(in a will). 59 Me. 325. 

Present located xine, (in railroad charter). 
18 Minn. 109. 


PRESENT USB.— One which has an 
immediate existence, and is at once 
operated upon by the Statute of Uses. 

Presentation, (defined). 20 Eng. L. & Eq. 

277. 

PRESENTATION OFFICE.— The of- 
fice of the lord chaucelloPs official, the secretaiy 
of presentations, who conducts all correspondence 
having reference to the twelve canonries and six 
hundred and fifty livings in tlie gift of the lord 
chancellor, and diaws imd issues the fiats of ap- 
pointment. Second Rep. Leg. Dep. Comm. 34; 
Jtep. Comm, on Fees 10. 


PRESENTATIVB ADVOWSON,— 

See Advowson. 


Presentment, (defined), 13 Fla. 051, 003. 

(distinguished from “indictiueiU’’). 1 

Chit. Crim. L. 102, 163. 

(in a statute). 9 Gray (Mass.) 291, 

292. 

PRESENTS. — These presents” is 
the phrase by which a deed nieutiona 
itself, the thing then actually made or 
spoken of. 

Preserve, (in a statute). 6 Daly (N, Y.) 
280. 

Preside, (in State constitution). 47 N. Y. 
330. 

Preside, the sheriff shall, (in a slatnte). 
2 Allen (Ma^s.) 558. 

PRESIDENT. — One plaoeci in 
authority over others ; one at the hoa<l of 
others; a governor; a chairman; tlie 
chief magistrate of the United States, 

President, (of corporation, note indorsed 
by). 11 Mass. 94, 288, 293; 14 A/. 180. 


presentee.— O ne presented to a bene- 
fice. 

PRESENTER. — One that presents. 

PRESENTLY.— At once; immediate- 
ly ; now. Applicable to a right which may 
be exercised immediately, as opposed to 
one in reversion or remainder. 

PRESENTMENT.— 

? 1. Customary Court.— A presentment 
is a kind of report by a jury or other body of men. 
Thus, formerly, at every Customary Court of a 
manor, all events relating to the alienation of ihe 
copyhold lands of the manor were presented by 
Ihe homage for the information of the lord, 
But by the modern statute a presentment is made 


PRESIDENT OF THE COUNCIL.— 
A great officer of State; a meiuber of the 
cabinet. He attends on the sovereign, proposi^s 
business at the cou noil-table, and report.s to the 
sovereign the transiu’tions there. 1 151, Com. 
230; 2 Steph. Com. (7 edit.) 458, 615 n, 

PRESIDENT OP THE UNITED 
STATES. — The offKdal tith^ «)r the chief 
oxeoutivo officer of the Fedora I govern- 
ment in the United States* S^'e Oahinet, 
« 2 . 

PRESS, THE.— There is no censor* 
ahir> over the press, but tlio author, the 
printer, and the publisher of a libel are 
liable to an acUou for damages at the suit 



PEESSIJSTG-. 


( 1001 ) 


PEESUMPTIOiy. 


of the party injured, or to an indictment, 
or in certain cases to a criminal informa- 
tion. See Libeety of the Peess. 

PRESSING- SEAMEN.— /See Impeess- 
MESTT, I 1. 

PRESSING- TO DEATH.— /See Peine 

POETE ET DuEE. 

PREST. — A duty in money that was to he 
paid by the sheriff on his account, in the Ex- 
chequer, or for money left or remaining in his 
hands. (2 and 3 Edw. VI. c. 4.) — Cowell. 

PRESTATION-MONBY.— A sum of 
money paid by archdeacons yearly to their 
bishop j also purveyance. —Cowell. 

PRESTIMONY,or PRiESTIMONIA. 
— In the canon law, a fund or revenue appro- 
priated by the founder for the subsistence of a 
riest, without being erected into any title or 
enefice, chapel, prebend, or priory, ‘'it is not 
subject to the ordinary; but of it the patron, 
and those who have a right from him, are the 
collatois. 

PRBST-MONE Y. — A payment which 
binds those who receive it. — Cowell. 

Peesthme, (in a statute). L. II. 4 C. P. 316. 

Peesuiviei), (not synonymous with “inferred”). 
46 Conn. 380, 385. 

PRESUMPTIO JURIS BT BE 
JURE. — See PiiEstTHPTiON, J 2. 

PRESUMPTIO JURIS TANTUM.— 

See Peesu^ml’Tion, I 3. 

PRESUMPTION.— 

? 1. In the law of evidence, a presump- 
tion is a conclusion or inference as to the 
truth of some fact in question, drawn from 
some other fact judicially noticed, or proved 
or admitted to be true. 

Presumptions are of three kinds. 

I 2. Irrebuttable or conclusive pre- 
sumptions [pnesum'piionfs juris et dejure) 
are absolute inferences established by law; 
they are called “ irrebuttable because evi- 
dence is not admissible to contradict them. 
Thus, an infant under the age of seven 
years is presumed to be incapable of com- 
mitting a felony, and the presumption 
cannot be rebutted by the clearest evidence 
of a felonious intention. (Best Ev, 418; 
Co. Litt. 373a.) Irrebuttable presumptions 
are more properly called “rules of law,” 
or “lictions of law,” according as the fact 
prcHumcd is prabal)]y trile, or is known to 
bo falae. See Fioxion*, 


2 3. Inconclusive or rebuttable pre- 
sumptions of law {pr^siwiptiones juris tan- 
turn) are inferences which the law requires 
to be drawn from given facts, and which 
are conclusive until disproved by evidence 
to the contrary; thus, an infant between 
seven and fourteen is presumed to be in- 
capable of committing a felony, but evi- 
dence may be given to prove a felonious 
intention. Best Ev. 425. 

2 4. Of fact. — Presumptions of fact 
(prseswnptiones hominh vel facti) are infer- 
ences which the tribunal (e. g. a jury) is at 
liberty, hut not compelled, to draw from 
the facts before it; if the tribunal thinks 
that the facts do not support the inference 
suggested, the presumption fails from its 
own weakness. This class is divisible into 
strong presumptions, or those which shift 
the burden of proof, and slight presump- 
tions, which do not. Thus, possession is a 
strong presumption ov prima /aefe evidence 
of property, while the presumption of guilt 
arising from the fact of a person having a 
pecuniary interest in the death of a mur- 
dered person is too slight to put him on 
his defense. Best Ev. 431. For other 
divisions, see Id. 428; Co. Litt. 6b. See 
Possession, 2 3. 

2 5. Mixed presumptions, or presump- 
tions of facts recognized by law, or pre- 
sumptions of mixed law and fact, are 
certain presumptive inferences, which, 
from their strength, importance or fre- 
quent occurrence, attract as it were the 
observation of the law. The presumption 
of a “ lost grant ” [q. v.) falls within this 
class. Best Ev. 436. 

Presumption, (defined). 16 La, Ann. 374; 
69 N. y. 75, 82; 7 Wend. (N, Y.) 62, 66. 

PRESUMPTION OP FASfT.See 
Presumption, 2 4, 

PBESUMPTION OP LAW.— 
Presumption, U % 3, 5. 

PRESUMPTION OP LIFE OR 
DEATH. — Where a person is once shown 
to have been living, the law will, in gen- 
eral, presume that he is still alive, unless 
after a lapse of time considerably exceed- 
ing the ordinary duration of human life; 
but if tliero be evidence of his continucaia 
unexplained absence from home and of the 
non-receipt of intelligence concerning him 
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for a period of seven years, the presump- 
tion of life ceases. But although a person 
who has not been beard of for seven years 
under such circiimstiuices is presumed to 
be dead, the law raises no presumption as 
to the time of his death. And, therefore, 
if any one has to establish the precise time 
during those seven years at which such 
person died, he must do so by evidence. 
Doe V. Nepean, 5 Barn. <fe Ad. 86; Nepean 
i’. Doe, 2 Mees. & \Y. 894 ; TayL Ev. 1 157.)— 
Wharton. 

PRESUMPTION OP SURVIVOR- 
SHIP.—The devolution of property fre- 
quently depends upon the survivorship of 
one of two or more persons who perish by 
tlie same calamity, such as shipwreck, bat- 
tle, fire, collision of trains, &c., when 
there is no direct evidence as to the sur- 
vivorship. In such cases the law of some 
countries has recourse to artificial pre- 
sumptions, based upon the piobabilities 
of survivorship resulting from age and sex ; 
but our law recognizes no such presump- 
tion, but requires proof of survivorship 
from the person who relies upon it, and, 
in the absence of evidence, it considers 
that both or all of the persons so dying 
peris>hed at the same time, and that neither 
transmitted bis rights to the other or others. 
In such cases, though medical science can- 
not solve the difficulty, it may sometimes 
assist in forming a conclusion. See 
Fearne’s Posthumous Works 37,72; Wing 
«j. Angrave, 8 H. L. Cas. 183; Tayl. Ev. g 
178 ; Best Pres , and Beck Med. Jur., where 
the laws and regulations of the continental 
nations are stated. — Wharton. 

PRESUMPTIONS IN CRIMINAL 
LAW.— -PresLunplious are admissible in 
criminal as well as in civil matters, and in 
fact (under the name of circumstantial 
evidence) are very much used in criminal 
matters. Such presumptions, when of 
fact, may be either violent, probable, or 
slight. The most usual })resuinptions of 
law, in criminal eases, are the presumption 
of malice from tho act of killing, or from 
any wrongful act done without just cause 
or excuse; the presumption that every 
man must intend the necessary conse- 
quence of bis own act'; the presumption 
in favor of the innocence of l^e accused ; 


all of which presumptions are juris tantum, 
and may accordingly be rebutted by the 
proper evidence. — Brown. 

PRESUMPTIVE EVIDENCE - -A 
phrase commonly used to denote circum- 
stantial evidence [see Circumstantial Evi- 
dence) ; and as so used, it is opposed to 
direct evidence (see Direct Evidence). 
Circumstantial or presumptive evidence is 
not of the nature of secondary but of 
primary or original evidence (see Primary 
Evidence). The probative force of pre- 
sumptive evidence consists in the chain 
constructed out of moral and physical 
coincidences, especially when such co- 
incidences are of nuitually independent 
origin. In criminal law, the conduct of 
the accused antecedent to and subsequent to 
the commission of the crime, afford pre- 
sumptive evidence of his guilt or inno- 
cence; also his motions, means, and 
opportunities should not be disregarded ; 
also his previous threats, his previous 
attempts, his preparations, and such like, 
are material circumstances aflbcting the 
question of his guilt. See Evidence, g 4. 

PRESUMPTIVE HEIR.-Ono who, 
if the ancestor should die immediately, 
would be his heir; hut whoso right of 
inheritance may be defeated by tho con- 
tingency of some nearer heir being born. 

PRESUMPTIVE TITLB.--.A barely 
presumptive title, which is of tho very 
lowest order, arises, out of the more occu- 
pation or simple possession of property 
(jm ^ossesdoyds), without any ii])parent 
right, or any pretense of right, to hold 
and continue such possossiou. This may 
happen when one man disstdscs another ; 
or where, after the death of the ancestor, 
and before the entry of the heir, a Htraiigcr 
abates and holds out the heir. Tho law 
assumes that the actual occupant of land 
has the fee-simple in it, uuIchh there be 
evidence rebutting such proHumption, or 
his possession be properly exjdained and 
shown to be consonant with tho right of 
the true proprietor of the reversionary 
fee. Such a presumption, in the absence 
of any satisfactory proof to the contrary, 
will sustain an action for a trespass by a 
wrong-doer, and will indeed be strength^* 
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ened, by lapse of time, into a title com- 
plete and indefeasible. 

This assumption is based on the well 
known feudal maxim, that seisin must be 
the basis or standpoint in the deduction 
of every title, except in the case of descent. 

PEiBT. — In the French law, a loan, and may 
be either (1) Prei d usagej corresponding to the 
commodatum of Roman law, or (2) Prci d consoin- 
matioYiy corresponding to the mutuum of Roman 
law. /See Co 5 ki:MODATUM ; Mtjtuum. 

PRBT A COlSrSOMMATIOK. 

Peet. 

PRBT A USAGE.— /S'efi Pret. 

PRETENCE. — See False Pretence. 

Pretence of a certain warrant, by, (in 
a declaration). 6 Mod. 170. 

PRETENSBD RIGHT.— Where one 
is in possession of land, and another, who 
is out of possession, claims and sues for 
it; here the pretensed right or title is said 
to be in him who so claims and sues for the 
same. Mod. Gas. 302. 

PRBTBNSED TITLE STATUTE.— 
The Statute 32 Hen. VIII. c. 9, ? 2. It enacts 
that no one shall sell or purchase any pretended 
right or title to land, unless the vendor hath 
received the profits thereof for one whole year 
before such grant, or hafli been in actual posses- 
sion of the land, or of the reversion or remainder, 
on pain that both purchaser and vendor shall 
each fox'feit the value of such land to the king 
and the prosecutor. See 4 Broom & H. Com. 150. 

PRETENSION. — In the French law, a 
claim made to a thing which the claimant 
believes himself entitled to demand, but which 
is not admitted or adjudged to be his. 

PRETBR LEGAL. — Not agreeable to law. 

PRETERITION. — The entire omission of 
a child’s name in the fatlier’s will, which ren- 
dered it null — exheredation being allowed, but 
not preterition. — Cotquh. Mom. Giv, Laio, § 1304. 

PRBTIUM AFFEOTIONIS.— An 
imaginary value put on a thing by the fancy of 
thte in his adection for it. — JBell Diet. 

PRETIUM PBRIOULI.-The price of 
the risk ; e. g. tlae premium paid on a policy of 
insurance ; also, the interest paid on money ad- 
vanced on bottomry or respondentia. 

PRBTITTM SEPULCHRI.— A mortuary 
(<?• •»•) 

Pretium suooedit in looo rei (2 Bnis. 
821 ) : The price succeeds in the place of the 
thing. 


PRETORIIJM. — In the Scotch law, a court 
house, or hall of justice. 

Prevail, fin a statute). 4 Mas*?. 625. 

Prevailing party, h^bo is). 61 Me. 105. 

fin a statute). 102 Mtiss. 120, 1 22, 123, 

53 Mo. 328. 

PREVARICATION. — A collusion be- 
tween an informer and a defendant, in 
order to a feigned prosecution.— Co ztWf. 
Also, any secret abuse comrnitted in a 
public office or private commission ; also, 
the willful concealment or misrepresenta- 
tion of truth, by giving evasive or equivo- 
cating evidence. 

PREVENTION. — In the canon law, the 
right which a superior person or officer has to 
lay hold of, claim, or transact, an afliiir prior to 
an inferior one, to whom otherwise it more 
immediately belongs. 

PREVENTIVE SERVICE.— The coast 
guard. See 19 and 20 Viet. c. S3. 

Previous, (in a statute). 8 Barb. (N. Y.) 
603. 

Previous chaste character, (of prosecu- 
trix in seduction case). 4 Minn. 325. 

PREVIOUS CONVICTION.— 
Under Stats. 7 and 8 Geo. IV. c. 28, § 11 ; 
24 and 25 Viet. c. 96, ^ 7, and 27 and 28 
Viet. c. 47, § 2, and similar enactments in 
many of the States, persons convicted of 
certain offenses, after a previous convic- 
tion for felony, are liable to severer sen- 
tences than they would otherwise be. 
And, in England, where a person is con- 
victed of felony or of certain misdemean- 
ors, and a previous conviction for a like 
offense is proved against him, he may, in 
addition to the ordinary punishment for 
the offense, be subjected to police super- 
vision {q. u.) Stat. 34 and 35 Viet. c. 112; 
Stepb. Or. Dig. ? 19. 

PREVIOUS QUESTION.-In par- 
liamentary procedure, a method of avoid- 
ing a vote. After a debate is closed, or 
when there is no debate, the speaker or 
chairman ordinarily and as a matter of 
course puts the question which has been 
the subject of debate; but any member 
of the body may intercept this act of the 
speaker’s by moving the previous question. 
Members desiring to oppose the main 
question vote (curiously enough) against 
and not Jot the previous question ; and if 
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the previous question is carried, it is (in 
effect) lost, and the main question is car- 
ried without further discussion or amend- 
ment; but if the previous question is not 
carried, it is (in effect) carried, and the 
main question is lost. (May Pari. L. (6 
edit ) 2G3-4.) Por a difference in the 
English and American use of this motion, 
see Cushing s Manual. 

PRICE. — The money value given on 
the purchase of a thing. 

Pkice, (in a declaration). Dyer 121 b. 

(in an indictment). Stark. Cr. PI. 220. 

(itj a statute). 54 N. Y. 173. 

(inadequacy of, no ground to set aside 

an annuity). 8 Ves. 133. 

'(inadequacy ot^ no ground for refusing 

specific performance). 9 Ves. 246. 

(inadequacy of, when evidence of 

fraud). 16 Ves. 512. 

(inadequacy of, no ground for setting 

aside a contract). 3 bow. (N. Y.) 60S ; 2 Yeates 
(Pa.) 249; 2 Desaus. (S. C.) 636 ; 1 Cox Cli. 382, 
428 ; 2 Id, 77 ; 10 Ves. 471 ; 14 Id. 215 ; 17 Id, 
19, 20. 

(inadequacy of, when a sale will be 

set aside for), 3 Cow. (K. Y ) 445, 605. 

(inadequacy of, when sale will not be 

set aside fur). Sa.x (N. J.) 1, 55 ; 11 Johns. (N. 1 
Y.) 555 ; 14 Id. 527 ; 2 Johns. (N. Y.) Ch. 1, 25 ; 
1 Biowne (Pa.) 11; 6 Serg. & E. (Pa.) 226; 2 
Watts (Pii.) 104; 6 Id. 140; 8 Wheel. Am. 0. 
L. 282 ; 1 McClel. & Y. 89 ; 5 Ves. 845. 

PRICE CURRENT.-— A list or enum- 
eration of various articles of merchandise, 
with their prices, the duties (if any) pay- 
able thereon, when imported or exported, 
with the drawbacks occasionally allowed 
upon their exportation, <fee. — Wharton, 

Price, market, (defined). 13 Wend. (N. 
y.) 98. 

Prices, whoeesaxe factory, (in a promis- 
sory note). 2 Conn. 69, 82, 

PRICKUNC POR SHERJPFS.— In 
England, when the yearly^ list of persons nomi- 
nated for the office of sheriff is submitted to the 
queen, she takes a pin, and to insure impartiality, 
as it is said, she lets the i)oint of it fall upon one 
of the three names nominated for each county, 
<fec., and the person upon who.se name it chances 
to fall is sherifF for tlie ensuing year. This is 
called pricking for sheriflk” Atk. Slier. 18. 

P R I D E - G- AV E Li . — A rent or tribute. 
Tayl. Hist. Gavelk. 112. 

PRIEST.— A minister of a church. (13 
and 14 Car. II. c. 4, ? 14.) A person under 
twentv.four years of age cannot be ordained 
a priest. 13 Eliz. c. 12, and 44 Geo. Ill, c. 


43. See 2 Steph. Com. (7 edit.) 660. fitee, 
alsOy Clergy. 

PBIMA.— First. 

PBIMA FACIE.— On the first face ; at the 
first view. 

PRIMA FACIE EVIDENCE.— 

That which, not being inconsistent with 
the falsity of the hypothesis, nevertheless 
raises such a degree of probability in its 
favor that it must prevail if it be credited 
by the jury, unless it be rebutted, or the 
contrary proved ; conclusive evidence, on 
the other hand, is that which excludes, or 
at least tends to exclude, the possibility of 
the truth of any other hypothesis than the 
one attempted to be established. 1 Stark, 
Ev. 544. 

Prima facie evidence, (defined). 6 Pet. 
(U. S.) 622 ; 14 Id. 334; 7 Mass. 279 ; 97 Id, 
230; 1 Stark. Ev. 544. 

PRIMA TONSURA.— The first crop. 

PRIM.^, or PRIMARI.i3a PRECES. 

— See PrECES PEIMARIiK. 

PRIM^ IMPRESSIONIS.— ^ee First 
Impression. 

PRIMAGE.— A small payment made 
by the owner or consignee of goods to the 
master of the vessel in which they are 
shipped, for his care and trouble, and varices 
in amount according to the pnrliculsir 
trade in which the ship is engaged. The 
payment of this sum is generally stipulated 
for in the bill of lading {q. v.) Maud & P. 
Mer. Sh. 88; Sm. Merc. L. 319. See Aver- 
age, ? 4. 

PRIMARIA EOCLBSIA.— The mother 
church. 1 Steph, Com, (7 edit.) 118, 

PRIMARY.— First; chief; leading. 

PRIMARY ALLEGATION.— The first 
or opening pleading in a suit in tbeccclesiastioul 
court. See Allegation, g 2. 

PRIMARY CONVEYANCE,— 

Conveyance, § 4. 

PRIMARY BLBOTION.-A popu^ 
lar election held by members of a particu- 
lar political party, for the purpoH© of 
choosing delegates to a convention em- 
powered to nominate candidates for that 
party to be voted for at an approaching 
election. 
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PRIMABY EVIDENCE. — As op- 
posed to secondary evidence is, e. g. the 
original document itself, and not a copy 
thereof. Primary evidence is not the same 
as direct evidence, nor is secondary evi- 
dence the same as circumstantial evidence; 
but apparently, evidence called primary is 
so called, because it is to be first used 
{when it exists and is procurable) before 
resort is had to secondary evidence, which 
latter evidence is only to be secondly used 
upon proof of the loss, destruction, or non- 
procurability of primary evidence. See 
Evidence, g 11. 

PRIMARY OBLIGATION. — An 
obligation which is the principal object 
of the contract; for example, the primary 
obligation of the seller is to deliver the 
thing sold, and to transfer the title to it. 
It is distinguished from the accessory or 
secondary obligation to pay damages for 
not doing so. (1 Bouv. Inst. n. 702.) — 
Bouvieu 

PRIMARY POWERS.— The princi- 
pal powers or authority given to an agent. 
Story Ag. g 5S. 

PRIMATE. — An archbishop. The Arch- 
bishop of Canterbury is styled primate of all 
England; the Archbishop of York is primate 
of England simply. (Phillim. Eec. L. SG, 1203.) 
Primacy is the office or aiitliority of a primate. 

Prime bacon, (in an agreement). Holt 95. 

(in a contract). 2 Marsh. 141. 

(in a warranty). 6 Taunt 446. 

Prime cost, (as synonymous with “actual 
cost”). 2 Mas. (U. S.) 53,“65. 

PRIME SERJEANT.— The queen^s first 
serjeant-at-law. 

PRIMER. — A French law term, signifying 
firet; primaiy. 

PRIMER ELECTION.— First choice. 

PRIMER PINE.— On suing out the writ 
or prcecipef called a “ wu'it of covenant,” there was 
due to tlie crown, by ancient prerogative, a primer 
fine, or a noble for every five marks of land sued 
for ; that was one-tenth of the annual value. 1 
Steph, Com. (7 edit) 500. 

PRIMER SEISIN.— First possession. A 
payn^ent due by a tenant of land held of the 
crown in cap He ut de corond if he succeeded to it 
by descent when of full age. The })aynient con- 
sisted of one ycaPs profits of the land if it was 
in possession, and half a year’s x>rofils if it was 
in reversion. (Co, Litt 77 a j Staunf. P. C. & 
Pr. 11 a.) Primer seisin was abolished by Stat 


12 Car. IL c. 24. See In Capite; LrvEity; 
OuSTERIiEMAIN. 

PRIMICERnJS. — The first of any degree 
of men. 1 Mon. Ang. 838. 

PRIMITIj3Bj. — T he first fruits which were 
presented to the gods by the ancients; also, the 
profits of a living during the fii-^t year after 
avoidance, formerly taken by the crmvn. 1 
Steph. Com. (7 edit.) 199 ; 2 Id. 532. 

PRIMO BENEPIOIO, <fec.— A writ di- 
recting a grant of the first benefice in the sover- 
eign’s gift. — Cowell. 

Primo exciitienda est verb! vis, n© 
sermonis vitio obstruatur ©ratio, siv© 
lex sin© argumentis (Co. Litt. 68): The 
lull meaning of a word should be ascertained at 
the outset, in order that the sense may not be 
lost by defect of expression, and that the law be 
not without reasons. 

PRIMOGENITURE. —Latin: primo-gen- 
itus, first born. 

The English rule of inheritance according to 
which the eldest of two or more males in the 
same degree succeeds to the ancestor’s land to 
the exclusion of the others. It was a matter ol 
far greater consequence in ancient times, before 
alienation by will was penuitied, tlian it is at 
present, and from it has arisen tlie modern Eng- 
lish custom of settling the family estates on the 
eldest son. Wms. Eeal Prop 49, 99. See De- 
scent, i 7 ; Estate Tail, ' ill ; Settlement. 

PRIMO GENITUS. — ^A first born or eldest 
son. Bract. 33. 

PRIMUM DBCRBTUM.— A provisional 
decree. 

PRINCE. — A sovereign; a chief ruler of 
either sex. “ Queen Elizabeth, a pi ince admira- 
ble above her sex for her princely virtues,”— 
Camden. See 2 Steph. Com. (7 edit.) G02 n. 

PRINCE OF WALES.— The eldest son 
of the English sovereign. IXe is the heir-ap- 
parent to the crown. 

PRINCBPS. — In the civil law, the prince ; 
the emperor. 

Prinoeps ©t respnblioa ©x justa 
causa possunt r©m meam auferre (12 
Co. 13) : The prince and the republic, for a just 
cause, can take away ray property. 

Prinoeps legibus solutus est (D. 1, 3, 
31): The emperor is released from tlie laws; 
is not bound by the laws, 

Prinoeps naavult domesticos milites 
quam stipendiaries bellicis opponer© 
casibus (Co. Litt. 69) ; A prince, in the 
chances of war, had rather employ domestic 
than foreign troops. 

PRINCES OF THE ROYAL 
BLOOD * — The younger sons an^ laughters 
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of ihe Enfflibh soveieign, and other brancheb ot 
the rovsii family ^vho are not in the imme«liii.iG 
line of «uf*eefiJsion 2 Steph. Com, (7 edit.; 4ol ; 
1 Broom & IL Com, 2G4. 

PRINCIPAL.— 

g 1, Principal and a^ent. — A person 
Tt'ho antliorizes another to act on his 
hohalf is csilled the principal/' and the 
person so authorized is called the agent.” 
The law of principal and agent deals both 
with the rights and duties of the principal 
and agent inter sc, and with those of each 
of them toward third persons. As to the 
law of principal and agent generally, 
Sm. Merc. L. 109 et seq , ; Chit. Cont. 180 
etseq, SceAGKXT; Authority; Powder op 
Attokney. 

i 2. Undisclosed.— When an authorized 
agent does an act in his own name and 
professedly on bis own behalf, though 
really on behalf of his principal, the latter 
is said to be undisclosed. The general rule 
is that an agent contracting for an undis- 
closed principal is himself personally 
liable to the person contracting with him, 
and that the latter also has the option of 
suing the principal as soon as he discovers 
his existence, unless in the meantime the 
principal has bona fide paid his agent, in 
which case he is discharged from liability. 
Sm. Merc. L. 163; Chit. Oont. 205; Ir\iiie 
V. Watson, 5 Q. B. D. 102, which was the 
case of an agent contracting on behalf of 
a disclosed but iiii named principal. Such 
a principal cannot discharge himself by 
merely paying his agent 

I 3. Principal and surety, — A person 
who owes a debt for which another person 
is liable in case of his default in paying it, 
is called the '"principal” or principal 
debtor,” the other being his surety (q, v.) 
Chit. Cont. 470. See Guaranty ; Indemnity. 

g 4. Principal and accessory. — In 
criminal law, whoever actually commits, 
or takes pnrfc in the actual commission of 
a crime, is a principal in the first degree; 
whoever aids or abets the actual commis- 
sion of a crime is a principal in the second 
degree; both being opposed to accessories 
{q. vJ) Thus, if A., B., 0. and D. go out 
with a common design to rob : A. commits 
the robbery, B. stands by ready to help, , 
and C. is stationed some way off to keep 
watch; here A. is a principal in the first 
degree, and B. and 0, are principals in the 


second degree. (Steph Cr. Dig. 22 ; 1 h 

distinction is not of itself of murh im 
portance, as nil the principals to a ciime 
are, as a rule, liable to the same punish- 
ment. 1 Russ. Cr. & M. SI ; Steph. Cr. 
Dig. 27. 

PRINCIPAL AND ACCESSARY 
(or AOOBSSOBY).— Principal, § 4* 

PRINCIPAL AND AGENT,— 

Principal, ? 1. 

PRINCIPAL AND SURETY.— 
Principal, 1 3; Surety. 

PRINCIPAL CH ALLEN GB . — A 
species of challenge to the array made on 
account of partiality or some default in the 
sheriff or his under'- officer wlio arrayed the 
panel. S^e Challenge, ^ 1. 

PRINCIPAL PACT.— A fact sought 
to be proved by evidence of other facts 
(evidentiary ficts) from the existence of 
which it is to be deduced by inference. 

PRINCIPAL OBLIGATION.— That 
obligation which arises from the principal 
object of the engagement which has been 
contracted between the parties. It differs 
from an accessory obligation. Bov exam- 
ple, in the sale of a horse, the principal 
obligation of the seller is to deliver the 
horse; the obligation to take care of him 
till delivered is an accessory engagement. 
(Poth. Obi. rt. 182.) By principal obliga- 
tion is also understood the engagement of 
one who becomes bound for himself, and 
not for the benefit of another, [Id. }^. 186). 
•^Homier. 

PRINCIPALIS.— Principal; a principal 
debtor; a principal in a crime. 

I Principalis debet semper exoiiti an- 
I tequam perTeniatur ad fidei-jussorea 
‘ (2 Inst. 19) : The principal ought always to he 
(lisciissed before I'csort is ha'd to the sureties* 
Discussion. 

Princttals, (in larceny, who are)* 11 N. 
W. Bep. 732. 

Prinoipia probant, nop probantur (B 
Co. 40) : priuciples prove, they are not prorod^ 

Prinoipiis obsta: Oppose beginnings. 
Bmnoli erroneously translates this maxim Op 
pose jiriuciples/* 



PRr]srciPiu:\r. 


(1007) 


PRISON-BREACH. 


PrincipitLin est potissima pars cu- 
jusqne rei {10 Co. 49): The princii^le of 
anything is its most powerful part. 

Petnciple, (in specification of patent}. 2 H. 
ri. 4G3 ; Fess. Pat. 75. 

(may mean constituent parts). 8 T. 

B. 106 

PRINCIPLE! S. — Axiomatic truths ; 
propositions so true or self-evident that 
they do not admit of proof or contradic- 
tion, unless by propositions which are still 
clearer. 

Phixciples and usages of lAw, (in a 
statute). 1 Baldw. (U. S.) 563. 

PniNT, fin the copyright act), 5 Blatchf. 
(U.S.} 325. 

Printed and published, (in a statute). 1 
Chit. 24. 

Printer, (who is not). 9 Bing. 77. 

Printer and proprietor, (in statute for 
puhlication of j^rocess). 37 Cal. 45S. 

Prints, (defined). 7 Otto (U. S.) 368. 

PRIOR. — Cliief of a covenant, next in 
dignity to an abbot. 

Prior in date, (equivalent to “prior in 
time”). 3 Day {Conn.) 58, 06. 

PRIOR PBTBNS. — The person first 
applying.— 

PRIORI PBTENTI.— To the person 
first applying. — 

In probate px'actice, where there are 
several persons equally entitled tp a grant 
of administration (e, g, next of kin of the 
same degree), the rule of the court is to 
make the grant priori pdmti, to the first 
applicant. Browne Prob. Pr. 174; Coote 
Prol). Pr. 173, ISO. 

Prior tempore potior jure : He wlio is 
first in time is preferred in law. 

Prior to the passage, (construed). 1 Iowa 
435. 

PRIORITY.-- 

5 1. When two persons have similar 
riglits in respect of the same sul ject-mat- 
ter, but one is entitled to exercise his right 
to the exclusion of the other, he is said to 
have priority. 

1 2. The question is chiefly of importance 
with reference to securities on property; 
thus, if A. mortgages his land first to B. 
by a deposit of title-deeds, then to 0. by a 
formal deed of mortgage, and then to D. 
_by.^an agreement of charge, the question 
arises who is entitled to realize his security 


in priority’ to the others. The general rule 
is that he ^vho has the first mortgage and 
has the legal estate has priority over all 
other incumbrancers, and that where there 
is a prior equitable mortgage, a subsequent 
incumbrancer who obtains the legal estate 
without notice of the equitable mortgage, 
is entitled to priority over it. In the case 
supposed, therefore, C. would have priority 
over B. unless he had notice of B ’s charge, 
or was guilty of gross negligence, e. g. in 
omitting to inquire as to the deeds. (Hew- 
itt V. Loosemore, 9 Hare 449; Hopgood v, 
Ernest, 3 DeG. J. & S. 116 ; Fish. Mort. 593, 
869. See Consolidation of Securities; 
Tacking.) Priority is of various kinds ac- 
cording as it arises by the doctrines of 
tacking [q. i;.), of consolidation {q. -y.), or 
of salvage [q, -y.), by simple priority in 
point of time or date, or by a statutory 
provision (statutory priority), as under the 
various registration acts, which usually 
make instruments take effect in the order 
of date in which they are registered. 

§ 3. Important questions as to priority 
also arise in administering estates and 
assets, where the contending claims of 
creditors, legatees, &c., have to be con- 
sidered. See Administration, | 2 ; Legacy. 

Priority op charge, (in a statute). 4 Barn, 
& Afi. 137. 

PRISAG-B. — An ancient hereditary revenue 
of the crown, consisting in the right to take a 
certain quantity from cargoes of wine imported 
into England. In Edw’ard’s I.'s reign it was 
coiiverte<l into a pecuniary duty called “ butler- 
age.” (2 Stepli. Com. 561.) The present duties 
on wines are regulated by the Customs Acts. See 
Civil List ; Consolidated Fund ; Customs. 

PRISEL EN AUTBR LIEU.— A tak- 
in anotJier place. A plea in abatement to a 
wxit of replevin. 

Prison citarges, (in a statute). 4 Me. 79. 

Prison, limits of the, (in a statute). 3 
Mass. 90. 

PRISONAM FRAG-ENTIBITS, 
STATUTE DE.— 1 Edw. 11. ; 2 Beeves 
Hist. Eng. Law c. xii., p. 290. 

PRISON-BREACH, or prison-break- 
ing, is where a person, being lawfully de- 
tained on a charge of or under sentence 
for an offense, breaks out of the place 
where he is detained, i. e. escapes with 
force. The degree of the offense and its 
punishment varies with that of the offense' 
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for xN'hioh he was detained. Steph. Cr. 
Dig. 91 ; Russ. Cr. & M. 577. 

PRISONER. — One who is deprived of 
his liberty. A prisoner on malfrrnf record 
is he who, being present in court, la by the 
court committed to prison ; a prisoner on 
arrent is one apprehended by a sheriff or 
other lawful officer. 

Pnisoi^EB, (in a statute). 1 Robt. (K. Y.) 
705. 

PRISONER AT THE BAR.— An 
accused person while on trial before the 
court, is so called. 

PRISONER OP WAR.— One who 
has been captured while fighting under 
the banner of some State. He is a pris- 
oner, although never confined in a prison. 
— B Olivier. 

PRISONS. — Places in which persons 
are kept either for safe custody until they 
have been tried for an offense for 'which 
they stand charged, or for punislinient 
after being tried and convicted. The gen- 
eral administriition of prisons is vested, in 
England, in the home secretary, assisted 
by prison commissioners appointed by 
the crown, and each prison is farther 
under the more immediate jurisdiction of 
a visiting committee of the justices of the 
peace or magistrates in the district. B 
Steph. Com. 121. See Habe.is Corpus ; Im- 
prisonment; Jail; Penal Servitude. 

Prius vitiis lahoraTimus, mine legi- 
bus {4 Inst. 76) : AVe labored first with vices, 
now with laws. 

PRIVATB.—Affecting or belonging to 
an individual, as distinct from the public. 

Private, (of a statate). 43 N. Y. 10. 

Private acts, (defined). 13 Otto (U. 8.) 
4f54. 

(what are not). 1 Anstr. 281. 

(distingniphed. from “public acts”). 3 

Grim. L. Mag. 185, 186. 

PRIVATE ACTS OP PARLIA- 
MENT, or THE LEG-ISLATURB.— 
Acts operating upon particular persons 
and private concerns of which the courts 
formerly were not bound to take notice if 
they were not formally pleaded. They 
were so called to distir^guish them from 
public or general acts which apply to the 


w'hole comm unity, and of which the courts 
must take judicial notice. A private act 
is either local or personal, a local act hav- 
ing for its object the interests of some 
particular locality, and a pei’sonal act re- 
lating to the interests of some private 
individual, e.^. an act for the management 
of his private estates. 

PRIVATE BILL.— Bill, § 1. 

PRIVATE BILL OPFIOB.— An office 
of the English piirliament where the business 
of obtaining private acts of parliament is con- 
ducted. 

PRIVATE CHAPELS.— /See ChapeIi, 
? 2 ; Proprietary Chapels. 

Private charity, (devise to). Turn. & R, 
260. 

Private conversation, (between husband 
and wife, what is). 113 Mass. 157. 

PRIVATE CORPORATION.— One 
founded by or the stock of which is owned 
by private persons, such as a college, bank, 
insurance company or railroad company. 

Private corporation, (what is). 8 Wheat 
(U. S.) 480. 

(distinguished from “public corpora- 
tion”). 4 Wheat. (U. S) 659; 13 Wend. (>,. 
Y.) 337 ; 3 Wheel Am. C. L. 441; Ang. & A 
Corp. 23; 2 Kent Com. 275. 

Private eleei^iosynary corporation 
(what constitutes). 19 Ind. 407. 

PRIVATE EXAMINATION.— 
Acknowledgment, § 1 . 

Private examination apart from iter 
HUSBAND, (in a statute). 4 llalst. (N. J.) 233. 

Private expenses, (in niliiles of copartner 
ship). 1 Johns. (N. Y.) Cli. 467, 

Private house, (a boarding-house is). 3 
Brewst. (Pa.) 344. 

Private land.s, (in a statute). 1 Moo. di: P 
195. 

PRIVATE NUISANCE.— Anything 
done to the injury or annoyance of the 
hinds, tenements or hereditaments of an- 
other. 3 Bl. Com, 216. 

Private nuisance, (defined). 80 N. Y# 
579, 582. 

PEIVATB, or'* CIVIL LAW.-See 
Law, ? 7. 

PEIVATB I>BRSON,~-An individ- 
ual who is not the incumbent of an office. 

Pbitam ramsoH, (in a statute). 22 N. Y, 
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Private pond, fwhat is notj. 93 Pa. St. 
459. 

Private property, fwhat is not). 17 IVend. 
(X. Y.) 571. 

^ Private property taken for public use, 
(in bill ot riglubj, 14 Gray (Mass.) 155. 

PBIVATE RIGHTS. -Those rights 
which relate either to the person or to 
personal or real property of a particular 
individual or class of individuals. 

Private river, (right of fishing in). 4 Burr. 
2162. 

Private road, fwhat is). 70 Pa. St. 210- 

Private securities, (in a statute). 47 Md. 
2SG. 

PRIVATE STATUTE.— -See Private 
Act; Statute. 

Private statute, (defined). 1 Bl. Com. 86. 

(what is). 5 Com. Pig. 323. 

PRIVATE WAT.— .See Way'. 

Private way, (distinguished from public 
way ”). 8 Wheel. Am. C. L. 391 ; 3 T. R. 265. 

(right to, by prescription). 4 Mau. <& 

Sel. 387. 

(when is subject to be used by the 

public). 108 Mass. 202. 

(in a statute). 103 Mass, 1, 4. 

Pun” ATE WAY BY GRANT, (distinguished from 
one of necessity). 19 Wend. (N. Y.) 507. 

PRIVATE WRONGS.— Civil injuries 
(q-v.) See, also, Tort. 

PRIVATEERS.— Ships commissioned 
by letters of marque to exercise general 
reprisals (see Reprisals). Privateering 
was practically abolished as between 
European nations by the declaration of 
Paris, in 1856. Man. Int. Law 156. See 
Letters op Marq.ue. 

Privateers, (distinguislied from ships sail- 
ing nnclov letters of marque), 13 Mass. 127. 

Privates, (in indictment). 56 Ind. 328. 

Privatio preesupponit habitum (2 
Roll© 419): A deiu’ivation ipresnppobcs a pos- 
aossion. 

PRIVATION.— A taking away or with- 
drawing. Co. Litt. 239. 

Frxvatis paotionibus non dubinm est 
non leadi jus ossterorum (D. 2, 15, 3): 
There is no doubt that the rights of third per- 
sons ure not prejudiced by private agreements. 

Frivatorum oonventio juri publico 
non derogat (0 Co, 141 ; D. 50, 17> 45, 3 1) : 
The agreement of private individuals does not 
derogate from the public right (law). 

voju. 11. 2 


Privatum commodum publico cedit 
( Jenk. Cent. 223 } : Private good yields to public. 

Privatum in''‘^mmodum publico bo- 
no pensatur (Jei.b fVut 85): Private loss 
is compensated by public gtJuJ. 

PRIVEMBNT ENCEINTE. Preg- 

nancy in its earlier stages belore quickening. 

PRIVIES. — Those who are partakers or 
have an interest in any action or thing, or 
any relation to another. They are of six 
kinds: (1) Privies of blood, such as the 
heir to his ancestor. (2) Privies in repre- 
sentation, as executors or administrators 
to their deceased testator or intestate. (3) 
Privies in estate, as grantor and grantee* 
lessor and lessee, assignor and assignee, 
&c. (4) Privities, in respect of contract, 

are personal privities, and extend only to 
the persons of the lessor and lessee. (5> 
Privies, in respect of estate and contract, 
as where the lessee assigns his interest, but 
the contract between lessor and lessee con- 
tinues, the lessor not having accepted of 
the assignee. (6) Privies in law, as the 
lord by escheat, a tenant by the curtesy,, 
or in dower, the incumbent of a benefice,, 
a husband suing or defending in right of 
his wife, <fec. 

Privies, (defined). 4 Sawy. (U. S.) 292, 300 1 
15 Barb. (N. Y.) 583; 1 Saund. 319, (c). 

(who are). 24 How. (N. Y.) Pr. 246,- 

Privies in estate, (who are not). 19 Am. 
Dec. 71, 

PRIVIGNUS. — ^In the civil law, tlie son* 
of a husband or wife by a former marriage ; a. 
step-son. B. 38, 10, 4, 6. 

PRIVILEGE.— 

g 1. A privilege is an exceptional or ex- 
traordinary righ t, immunity or exemption. 
It may exist in respect of a person, or in 
respect of a thing. 

§ 2. Personal. — With reference to the* 
persons who enjoy them, personal privi- 
leges are of various kinds : the principal,, 
in English law, are those belonging to the* 
royal family, the houses of parliament 
(May Pari. L, 64), peers, aruUissadors, bar- 
risters, solicitors and clergymen. 

i 3. With reference to the nature of the* 
right or exemption, the principal privi- 
leges are— the freedom from arrest en- 
joyed by ambassadors, ministers [q, v.)* 
and peers (Sm. Ac. 105); the exemption 
from serving ou juries enjoyed by peers^ 
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in embers of parliament, ministers, barris- 
ters, solicitors, attorneys, clergymen, medi- 
cal practitioners, &c, ; the privileges ex- 
empting attorneys and phj^sicians from 
giving discovery or evidence of matters 
communic'ated to them by their clients 
and patients in professional confidence, 
Dan. Ch. Pr. 488. See CoiirFrDENTii.L 
CoM^VIUyiCAO’IONS. 

§ 4. With reference to their duration, 
privileges are either permanent or tempo- 
rary ; thus, a member of parliament or of 
•congress, is privileged from arrest on civil 
process during the sitting of th-e ‘house; 
,a barrister has a similar privilege while 
'he is on circuit, (Sm. Ac. 107; 2 Steph. 
'Com. 341,) or an attorney while attending 
•court. j 

g 5. Beal, — In respect of things : Some j 
•chattels are privileged from distress [q^v.), 
and some from being taken in execution 
•(g. V.) And see Goons. 

g 6. A document is privileged from pro- 
duction when its production cannot be 
^compelled under the ordinary order for 
gjroduction in an action {see Production) ; 
fthe principal instances of privileged docu- 
‘ments are documents of title and confi- 
dential communications [q. u) Bustros v. 
White, 1 Q. B. D. 423 ; Webb v. East, 5 Ex. 
ID. 108. 

2 7. Privileged statement,— -A state- 
iinent is said to be privileged when it is 
made under such circumstances that it 
• does not render the person making it 
liable to proceedings for slander or libel, 
although it would have that effect in the 
absence of those circumstauces. The prin- 
cipal instances of privileged statements 
are those made between a physician or 
counsel and the patient or client; by a 
witness in the course of his examination, 
(Seaman v. Netherclift, 1 0. P. D. 540,) or 
a counsel in his speech ; those made where 
it is the duty of the person making it to 
do so, e, g. where a master is giving the 
character of a servant, or where the mat- 
ter is of public interest; this last is some- 
times called privilege by reason of the 
occasion.^' Thus, statements made in the 
course of legal proceedings and parlia- 
mentary debates are privileged, as are also 
fair reports or comments on such proceed- 
ings, (Purcell V, Towler, 2 0. P, D. 215; 


Milissich v, Lloyd’s, Week. K. (1877) 86; 
Webb V. East, 5 Ex. D. 108,) and fair criti- 
cisms on literary publications and works 
of art. (Underh. Torts 97.) The privi- 
lege is said to be absolute where the inten- 
tion of the speaker or writer is immaterial, 
(as in the case of judges, members of par- 
liament, &c.,) or qualified, when it does 
not excuse malice in fact, as in the case 
of statements made by a person in the dis- 
charge of some public or private duty, o** 
in the conduct of his own affairs. Shortt 
Copyr.427 eiseq,; Clark v. Molyneux, 3 Q. 
B. D. 237; Stevens v, Sampson, 5 Ex. D. 
53 ; Capital and Counties Bank v, Henty, 
5 G. P. D, 514. See Malice, i 2. 

Privuege, (defined). 123 Mass. 515, 519; 
8 Sneed (Tenn.) 120 ; 4 Id. 193 ; 1 Pina. ( Wis.) 

1 119, 

pRivixuGE AND PRIMAGE, (in marine con 
' tract). 1 Stark. 210. * 

PRIVILEaE PROM ARREST— 

See Privilege, § 2. 

pRiviXEGE, IN lieu OF, (in an agreement). 
4 Campb. 885. 

Privilege of a highway, (grant of, car* 
ries an easement only). 9 Allen (Mass.) 159. 

Privilege of reshipping, (in a bill ot 
lading). 6 McLean (U. S.) 296, 

PRIVILEGE OP WITNESSBS.- 
Usually, witnesses (and deponents in afli- 
davits) may refuse upon the ground of 
privilege to answer questions tending to 
criminate them, or to disgrace them, or to 
subject them to civil proceedings for a 
penalty or a forfeiture. See Criminate. 

PRIVILEGE, PLEA OP.-8ree Li- 
bel; Privilege, g 7 ; Slander. 

PRIVILEGE, V7RIT OF.— A proerw 
to enforce or maintain a privilege. — Cowell. 

PRIVILEGED OOMMTJNIOA- 
TTON. — See Confidential Communica- 
tions; PKivixEaB, 3 7. 


Privileged communication, (defined), 19 
Com. B. m. 


- (what is). 6 Blackf. (Ind.) 255 : 8 Td, 
155 ; 36 How. (N. T.) Pr. 532 ; 3 fSandC (N. Y.) 
341 ; 12 Wend. (N. Y.) 545 ; 21 Id. 819; 22 Id. 
410 : 23 Id. 26 ; 2 Com. B. 569 ; Cro. Jac. 90 ; 3 
Q. B. 5, 11. 


PRIVILEGED COPYHOLDS, 
tomary copyholds. 


-*Cus- 


PBIVILBGSD DEBTS. — ^ Debt^ 

which an executor may pay in preference . 
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to all others, such as sickbed and funeral 
expenses, the expenses of mourning, serv- 
ants' wages, &c. See Debt, Jg 7, 12. 

PBIVILBaED DEED.— In the Scotch 
,aw, an instrument, e. g. a testament, in the exe- 
cution of which certain statutory formalities 
usnally required are dispensed with. — Bell Diet, 

Priyileged PUBLiCATioif, (what is). L. E. 
4Q.B.73. 

PRIVILEQ-BD VILIiElSrAG-B. — Vil- 
lein socage. 1 Steph. Com. (7 edit.) 188, 223. 
iSee Socage, g 3, 

Privileges, (defined). 3 Head (Tenn.) 413. 

(in fourteenth amendment to United 

States constitution). 37 Iowa 145. 

^ Privileges aud appurtenances, (aresuflGi- 
dent to pass a right of way). 14 Mass. 54. 

Privileges and immunities, (in constitu- 
tion of United States). 47 Md. 203. 

Privileges op the shores, (defined). 123 
Mass. 515, 519. , 

PRIVILEG-IA, or HAWS EX POST 
PAOTO. — Laws which are enacted after an 
act is committed, declaring it for the fii-st time 
to have been a crime, and inflicting a punish- 
ment upon the person who has committed it. 

Of such laws the great Roman orator thus 
speaks: Veiant leges sacratas, vetant duodecim 
tabula;.^ leges privates hominibvs irrogari ; id enim 
est privilegium. Nemo unquam iidity nihil est erw- 
deliuSf nihil perniciosiiiSj nihil quod minus hose 
civitasferre possit Cicero Pro Domo 17. 

Privilegia re vera sunt in prae- 
judicium reiputoliose, magis tamen 
habent speciosa f^ontispicia, et boni 
publioi prsBtextum, quam bonse etl 
legales oonoessiones ; sed prastextu 
lioiti non debet admitti illicitum (11 
Co. 88) I Privileges which are truly in preju- 
dice of public good, have, however, a more spe- 
cious front and pretext of public good, than good 
and legal giants ; but under pretext of legsuity, 
that which is illegal ought not to be admitted. 

PRIYILEO-IUTM: CLEKICAIiB.— T he 
benefit of clergy (<7. v.) 

Privilegium est benefiloium per- 
sonals, et extinguitur cum persona (3 
Bulat. 8): A privilege is a personal benefit, 
and dies with the person. 

Privilegium est quasi privata lex (2 
Bulst. 189) : Privilege is, as it were, a private 
law. 

Privilegium non valet contra rem- 
publioam (Bac. Max. 26)5 A privilege 
avails not against public good. 

PBIViriBailTM, PROPBRTir 
PROPTER. — A qualified property in ani- 


mals /era nafitrae, i, e. a privilege of hunting^ 
taking and killing them, in exclusion of others. 
2 Bl. Com. 394; 2 Steph. Com. (7 edit.) 9. 

PRIYITY-PRIVY.-- 

g 1. Originally “ privy signified a friend 
or acquaintance, as opposed to a stranger,* 
and hence privity means knowledge. 
Thus, the rule is that when any deed is 
altered in a point material by the plaintiff 
himself, or by any stranger without the 
privity of the obligee, . . . the deed 
thereby becomes void.'' (Pigot's Case, 11 
Co. 27.) In the special verdict in this case 
it is said that the alteration was made 
“ sine notitia, Anglice the privity,” of the 
plaintiff. See Alteration of Written 
Instruments. 

g 2. In its secondary sense, privity de- 
notes a peculiar relation in which a person 
stands, either to a transaction or to some 
other person. The persons standing in 
such relation are called privies. Thus, in 
the law of fines, the heirs and successors 
of the parties to a fine were said to be 
privies to it, and were bound by it as if 
they had been parties, as opposed to 
strangers, e, persons who were neither 
parties nor privies. (Watk. Conv. 316 ; 2 
Inst 516; Shep. Touch. 21. See Co. Litt. 
219 b. See Fine, g 9.) The principal kinds 
I of privity of practical interest are as fol- 
lows : 

g 3. Oontract* — Privity of contract is 
the relation which exists between the 
immediate parties to a contract, as where 
A. agrees with B. to pay him $100. Privity 
of contract is necessary to enable one per- 
son to sue another on a contract. Thus,* 
if A. agrees with B. that he will pay C, 
$100, 0. cannot bring an action against A. 
on the contract for want of privity be- 
tween them. Moore v, Busbell, 27 L. J- 
Ex. 8. 

g 4. Estate. — Privity of estate is. that 
which exists between lessor and lessee, 
tenant for life and remainderman or 
reversioner, <fee., and their respective 
assignees, and between joint tenants and 
coparceners* Privity of estate is required 
for a release by enlargement. Thus, if A. 
grants land to B, for life, and B. grants a 
lease to 0., and then A. executes a release 


*Thtts, in the Grand Coutumier the form of droict ^ toutes pei'sonnes grans et petite, privis ou 
oath for baiUffe is feront et rendront sans acception depersonne” (p. 160). 
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to C., this is void as a release, because 
there is no privity between A. and 0. (Co. 
Litt. 272b.) But (semble) such a release 
iniccht operate as a grant by A. to C. if the 
intention were clear. (See Ghant, 2 2n.) 
Its more injportant consequence is to 
make the assignee of a lease liable to the 
rent and covenants contained in it, although 
there is no privity of contract between him 
and the lessor. Wms. Eeal Prop. 393; 
Webb V. Russell, 3 T. R. 394. 

? 5. Blood. — Privity of blood exists 
between an heir and his ancestor {privity 
in blood inheritable), and between co- 
parceners. This privity was formerly of 
importance in the law of descent cast 
(q. V,) Co. Litt. 271 a j 242a; 2 Inst. 516; 
8 Co. 42 b. 

% 6. Bepresentation, and Buccession. 
— Privity in representation exists between 
a testator and his executors, and privity in 
succession between a predecessor and a 
successor, in the case of a corporation sole. 
Either kind is also called privity in right.” 
Terines de la Ley; Perk. Prof. Bk. J 833 
ei $eq ; Co. Litt. 271 a, 214 b. 

g 7. Tenure, — Privity in tenure is that 
'Which exists between a lord and a tenant 
who holds of him by a service. Termes de 
la Ley ; Co. Litt. 271a. See Tetorb. 

1 8. Person. — In the old books, privity 
of person is said to exist (1) between 
trustee and cestui que trusty (Fearne Rem. ! 
291, n. (h) ; Watk. Oonv. 214. See, also, the 
case discussed by Littleton, ? 462 et seq.;) 
(2) between husband and wife, (Co. Litt. 
854b ;) (3) between coparceners. Id. 169a. 

§ 9. Possession. — Privity of possession 
exists between joint tenants, tenants in 
common and coparceners. The last, 
therefore, have a three-fold privity, and 
the first a two-fold privity. Co. Lilt. 169 a. 
Supra, 4, 8. 

2 10. In deed — In law. — ^Privity in deed 
is a privity created by the act or consent 
of the party, as opposed to privity in law, 
which is one created by the law, Co. Litt. 
90b, 172a, 209 a; Perk. U 831, 832. For 
other points connected with privity, see 
Termes de la Ley ; Co. Litt. 46 b ; S Co, 1, 23 ; 
8 Id. 42 b ; Staunf. P. 0. & Pr. 25 a. 

PjRiviTy, (defined). 41 Iowa 513; 3 Co. 23. 

PRIVITT OF ESTATE,^i8ee Priv- 

IXY, i 4 


PRIVY.— Privies ; Privity. 

PRIVY OOtnSTOIL.— The piincipal 
council of the English crown, consisting of such 
pei*bons as ai*e nominated by the crown to the 
office. Nominally the council is supposed to 
advise the crown on affiiirs of state, but prac- 
tically that duty is fulfilled by a select body 
called “the cabinet,” who are members of either 
house of parliament and hold the principal 
offices of state. Those members of the Privy 
Council (other than the cabinet) wlio perform 
active duties are subdivided into committees, 
of which the principal are the Board of Trade 
( 9 .®.), the Education Committee and the Judicial 
Committtee (q.v) (Cox Inst. 258 ; 2 Steph. Com. 
4 . 57 .) In the case of a large number of Privy 
Councilors the office is purely nominal ; it con- 
fers the title of “Right Honorable.” 

PRIVY PTJRSB. — The income set apart 
for the sovereign’s personal use. See Civil 
List. 

PRIVY* SBATj. — A seal employed by the 
crown, chiefly as an authority to the lord chan- 
cellor to affi.x* the great seal to certain documents, 
e. q. letters-patent. The privy seal is affixed 
either to the bill or draft of the letters-patent 
(see Bill, § 4), or to a warrant whicli sets them 
forth and directs the lord cliancellor to have 
them passed under the great seal (q. 0 .) 1 

Steph. Com. 619. 

Privy seal, (defined). 2 Bl. Com. 347. 

PRIVY TITHES.— Small tithes, 

PRIVY VERDICT.— When the judge 
has left or adjourned the court, and the 
jury being agreed, in order to be delivered 
from their confinement, obtain leave to 
give their verdict privily to the judge out 
of court, this is called a ‘‘privy verdict;” 
but if the judge have adjourned the court 
to his own lodgings, and there receive the 
verdict, it is a public, and not a private 
verdict. Privy verdicts are now almost 
wholly disused. 4 Broom H. Com. 461; 
S Steph. Com. (7 edit.) 551 n. 

Privy verdict, (defined). 3 Bl. Com. 377. 

PRIZE-PRIZE COURTS.— ‘Trisse” 
is property captured from an enemy at sea. 
(See CAPTraR, 3 4.) Prize Ootrts are courts 
specially constituted for the purpose of 
deciding questions of maritime capture in. 
time of war according to international law. 
In England the jurisdiction in such ques- 
tions formerly belonged to the Court of 
Admiralty sitting as a Prize Court, (Man. 
Int, Law 472; Naval Prize Act, 1804. As 
to the practice in prize cases, see Ih, and 
8 Fbillira. Int. L.,) and is now vested in 
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the High Court of Justice, (Judicature Act, 
1873, ? 16,) and in America in the United 
States District Courts. See Ik Personam, 
g3. 

Prize goods, (defined). 9 Cranch (U. S.) 
244, 284. 

PBIZB LAW. — ^The body of rules of 
jurisprudence and enactments which gov- 
ern the rights acquired by captors in ves- 
sels and cargoes captured in war, the 
condemnation of the property, sale, dis- 
tribution of proceeds, &g,; the law of 
maritime captures. — Abbott. 

Prize logs, (defined). 18 Me. 314. 

PBIZB MONEY. — ^The proceeds of 
property captured as prize, distributable, 
under autliority of the prize court of the 
captor’s nation, among the officers and 
crew of the capturing vessel. 

Prize of war, (what is not). 4 Sawy. (TJ. 
S.) 501. 

PBIZB-PIGHTING. — Pugilism has 
been ruled to be illegal in itself (4 Steph. 
Com. (7 edit.) 252 w.), but a learned and 
ingenious treatise has been written to 
prove that it cannot be indicted under the 
head of riot, affray, mayhem, assault, or 
in any other manner, admitting that, if 
death ensue, it is manslaughter, not death 
per infortunium or &e defendendo. [See 
Brandt's Habet.) As to the liability of 
aiders and abettors of prize-fights, see Eeg- 
ina V. Coney, 3 Grim. L. Mag. 647. 

PBO. — For; in respect of; on account of; in 
behalf of. The introductory word of many 
Latin phrases, among which are the following — 

PBO CONPBSSO.-For confessed; 
as confessed. Under the practice in Chan- 
cery, when it appears that a defendant in 
a suit has absconded to avoid being served 
with the bill, or absconded after being 
served and without putting in an answer, 
the court may order the bill to be taken 
pro confesso (as if th*' defendant had con- 
fessed or admitted the truth of it), either 
immediately or at some future time. The 
cause is accordingly set down for hearing 
and such decree made as the court thinks 
just. Stat. 11 Geo. IV. and 1 Will. lY. c. 
86, 23; Dan. Oh. Pr. 831, 449. 

PBO CONSIIiIO.— For counsel given. An 
annuity pro amounts to a epoditiou, but 


in a feoffment or lease for life, &c., it is the consid- 
eration, and does not amount to a condition; 
for the state of the land by the feofi’ment is exe- 
cuted, and the grant of the annuity is executory 
Plowd. 412. 

PRO COBPOBB REGNI,— In behalf 
of the realm. 

PBO EO QUOD. — For this that. Used 
in old Latin declarations. 

PBO PALSO OLAMOBB SUO.— A 
nominal amercement of a plaintifi* for his fnlse 
daim^ which used to he inserted in a judgment 
for the defendant. Obsolete. 

PBO FOBMA. — ^As a matter of form. 

PBO HAO VTOE. — For this occasion, 

PBO INDIVISO.— As undivided. The 
possession or occupation of lands or tenement/* 
belonging to two or more persons, whereof nonf» 
knows his several portion, as coparceners befor* 
partition. 

PBO INTEBESSE SUO.— Where se 
questrators acting under a writ of seqiiestnitioc 
have seized property apparently belonging tc 
the paity in default, any person claiming that it 
belongs to him must make an application to the 
court for an inquiry as to tlie nature of his in- 
terest therein. This is called an inquiry pro 
inieresse suo. In the Euglifah Ciiancery Division 
the inquiry is conducted in the usual way before 
the chief clerk, and he makes his certificate of 
the result. If it is in favor of the claimani, tlie 
court directs the sequestrators to deliver up the 
property to him. (Dan. Ch. Pr. 1057.) The 
same rule applies where property is taken pos- 
session of by a receiver, /d, 1744. See Cer- 
tificate, p" 185, n. (3) ; Inquiry, J 2. 

PBO L-a3SIONE FIDEI.— L J2SI0NB 
Fidei. 

PBO MAJOBI OAUTELA.— Liter- 
ally “ from greater caution as where some pro- 
vision is inserted in a legal instriunent, which 
the law ■would itself imply as being just and 
equitable under tlie circumstances, such pro- 
vision is said to be inserted only pro majori emtr 
idd. And -there are many other like uses of the 
phrase. 

PBO PABTIBUS LIBEBANDIS.- 
An ancient writ for partition of lands between 
co-heirs. — Meg. Orig. 316. 

PBO QUBBENTB.— Fortheplaintiffi 

PRO BATA. — This phrase means 
** proportionately." Thus, in case of a 
deficiency of assets to pay legacies in full, 
they are said (being general legacies) to, 
I abate pro raid, i. e. to diminibh proportion- 
ately, as well in regard to the deficiency 
of assets as in regard to their respect i.ve 
amounts. So, under certain circumstances, 
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the payment of freight is regulated accord- 
ing to the proportion of the voyage per- 
formed, z. e, pro raid itmeris peracii. See 
Freight, ? 1. 

Pro BATA, (defined). Hob. 88. 

(in an agreement). 122 Mass. *310, 

316. 

PEO EE KATA. — ^To meet the emer- 
gency. 

PEO SALUTE AKIMiE.— For the 
good of his soul. All prosecutions in the eccl^ 
siastical courts are pro saluie animoe;^ hence it 
will not be a temporal damage founding an ac- 
tion for slander, that the wordE spoken put any 
one in danger of such a suit. 3 Steph. Com. (7 
etUt.) 309 437 ; 4 Id, 207. 

PEO TAKTO. — For so much ; to that ex- 
tent. See 17 Serg. & E. (Pa.) 400. 

PEOAMITA. — ^A great paternal aunt, the 
sister of one^s grandfather. 

PEOAMITA MAOKA— A great-great- 
aunt. 

PEO AVIA. — ^A great-grandmother. 

PEOAVIJKOTJLnS.— A great-uncle. 

PEOAVTJS. — ^A great-grandfather. 

PEOBABLB. — Likely to be true ; hav- 
ing an appearance of truth. 

PEOBABLB CAUSE. — This term as 
used in connection with actions for mali- 
cious prosecution, means the existence of 
such facts and circumstances as would ex- 
cite the belief in a reasonable mind, acting 
on facts within the knowledge of the prose- 
cutor, that the person charged was guilty 
of the crime for which he was prosecuted. 
Wheeler v. Kesbitt, 24 How. (U. S.) 544, 

Probable cause, (defined). 7 Cranch (U. 
S.) 339 ; 7 Otto (U. S.) 645 ; 16 Pet. (U. S.) 342, 
366; 3 Wash. (U. S.) 31; 70 111. 544; 72 Id, 
262 ; 77 Id. 32 ; 23 Ind. 67: 1 Me. 135 ; 3 Id, 
805; 37 Md. 282, 369; 24 H^ow. (N. Y.) 544; 8 
Hun (N. Y.) 178; 45 Tex. 539; 44 Vt. 124; 9 
Am. Dec. 691 n. ; 3 Grim. Law Mag. 209., 

(what constitutes). 3 Wall. (U. S.) 

165 ; 30 Ind. 457 ; 2 Barn. & Ad. 845. 

(equivalent to ^'reasonable cause”), 

22 Vt. 655. ^ 

(when a question of law). 8 Taunt. 

182; 1 T. E. 519; 1 Stark. Ev. 414. 

_ (when a question of fact). 1 Stark. 

Ev. 425. 

Probable cause fob pboseoutioit, (what 
is). 39 Mich. 222. 

Probable nsrjruBY, (in verdict of jury), 4 
Munf. (Va.) 635, I 


Probably, (in verdict of jury). 1 Munf 
(Va.) 405. 

Probandi neoessitas incumbit illi 
qui agit : The necessity of proving lies upon 
him who commences proceedings. 

PEOBATE . — Latin : probate, to prove. 

§ 1. In American law, the probate of 
a will is the proof before the proper court 
or officer, together with the approval of 
such court or officer, that a paper offered 
as the last will and testament of a deceased 
person is authentic and sufficient. Also, 
the exemplified copy and accompanying 
certificates given by such court or officer 
in testimony of such approval. 

2 2. In English law. — A certificate granted 
by the Probate Division of the High Court of 
Justice to the effect that the will of a certain 
person has been proved and registered in the 
court, and that administration of his eflfects has 
been granted to the executor proving the will, 
he having first sworn faithfully to administer 
them and to exhibit a true inventory and render 
a just account when called on. This certificate 
is on a piece of parchment annexed to a copy 
of the will and codicils or other testamentary 
papers, if any, engroased on parchment. (Browne 
Prob. Pr. 142; Wins. Ex. 277 et seq,) The 
whole is commonly referred to as the probate, 
but inaccurately, the certificate being the pro- 
bate, and the copy of the will being the “ probate 
copy.” When a grant of probate has been made, 
the clerk of the seat makes an entry^ or memo- 
randum of the fact; this (or a copy of it) is called 
the “probate act.” Coote Pro. Pi-. (6 edit.) 219. 

? 3. Probate duty. — A probate granted in 
respect of an estate above the value of £100 is 
liable to a stamp duty varying with the value of 
the estate. Stats. 44 Viet. c. 12 ; 43 Viet, c, 14, 
repealing 27 and 28 Viet. c. 66; Wms. Pors. 
Prop. 389. As to these duties, nee note to § 5, 
infra. 

Probate may be granted either in solemn form 
or in common form. 

§ 4. In solemn form.— Probate in solemn 
form is only employed when there is or is likely 
to be a dispute as to the validity^ of the will, and 
in such a case the person who wishes its validity 
to be established commences an action against 
the person who disputes it. The action proceeds 
as to pleadings, trial, <&c., in the same way 4iH au 
ordinary action, (see the forms Judicature Act, 
1875, schedule, App, A, pt. ii., i v. App. C., 
form 23;) if the plaintiff makes out his case, the 
court pronounces for the validity of the will, an<i 
the executor may then take probate of it as if it 
had not been disputed. (Coote Pro. Pr. 250, 308.) 
As a general rule probate in solemn form is con- 
clusive on all who are parties to the proceedings 
or cognizant of them. Browne ProU l^r. 101. 
See E8TABLXSHHE3STT OF WiLLS. 

? 6, In common form.-— Probate in com- 
mon form is that “form which is slight and 
summary for ordinary and undisputed 
(Sir W. Scott in Duke of Portland v, 
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1 Hagi;. Cons. 158, cited Browne 101.) It is 
grant^ in ordinary cases as a matter of course 
on the executor swearing and filing ( 1 ) an affi- 
davit called the “ oath of executor ” or “ oath of 
office,” by which he swears that the will annexed 
to the affidavit is ‘‘ the true and original last will 
and testament ” of the testator, and that he will 
faithfully administer the estat^ (as to granting 
probate of a lost w'ill of which no copy or draft 
IS in existence, see Sugden t;. Lord St. Leonards, 
1 P. D. 154 ; as to fac-simile probates, see Browne 
126;) and (2) an affidavit for inland revenue; 
before the new Probate Duty Act came into 
operation, this affidavit was to the effect that 
tiie gross value of the testatoPs property did not 
exceed a certain sum, the stamp on the probate 
being regulated by this. Browne 143 ; Ctoote 31 
et seq.* 

g 6. Probate with power reserved — 
Double probate. — Where several persons 
are named as executors it is not necessary for all 
to prove together ; one may prove, power being 
reserved to the others to prove subsequently. Ijf 
they do, another probate, called a double pro- 
bate,” must issue. (Browne Prob. Pr. 148.) As 
to limited grants of probate, see G-RAiTT, I bet seq. 

8 7. ** Probate business” is used as a 
general term to include all business relating to 
the granting and revoking of probates and let- 
ters of administration, both in contested and 
uncontested cases. (See Action, 8 11.) The 
non-contentious business is transacted in the 
registries of the Probate, Divorce and Admiralty 
Division of the High Court (g. -y.) ; the conten- 
tious business is, as a rule, transacted in the same 
division, {See pinner v. Hunt, Week. N. (1877) 
150,) or, where the estate is below a certain 
value, in the county court of the district where 
the deceased had fixed his place of abode. Poll. 
C. C. Pr. 331 ; Browne Pi*o1b. Pr. 321. 

Probate appeal, (what is not), 68 Me. 412. 

Probate bond, (in a statute). 12 Mass. 369. 

PROBATE^ COURT.— iSiee Court of 
Probate. 


PROBATE, DIVORCE and ADMIR- 
ALTY DIVISION.— 

8 1. That Division of the English High Court 
of J ustice which exercises jurisdiction iii matters 
formerly within th^ exclusive cognizance of the 
Court of Probate, the Court for Divorce and 
Matrimonial Causes, and the High Court of 
Admiralty. (Judicature Act, 1873, § 34. See 
those titles.) It consists of two judges, one of 
whom is called the ‘'President,” 31. The 
existing judges are the judge of the old Probate 
and Divorce Courts, who is president of the 
division, and the judge of the old Admiralty 
Court,) and of a number of registrai-s (q. v.) 

8 2. Probate. — The jurisdiction of probate 
matters is of two kinds, contentious and non- 
contentious. As to the contentious business, §e6 
Action, § 11. The non-contentious business 
comprises all “common form business,” i. e. the 
business of obtaining probate and administni- 
tion (g. v.) where there is no contention as to the 
right thereto, including the passing of probates 
and administrations in contentious cases when 
the contest is terminated, and also the business 
of lodging caveats. Coiu-t of Probate Act, 1857, 
I 2. See Caveat, ? 2; Warning-, 

I 3. Divorce.— The jurisdiction in divorce 
and matrimonial matters is exercised in pro- 
nouncing decrees of nullity or dissolution of 
marriage, judicial separation, restitution of con- 
jugal rights and jactitation of marriage (g. “y.), 
and in dealing with subsidiary matters arising 
in suits for the above purposes. (Bi'owne Dlv. 1. 
See Alimony ; Settlement.) In these matters 
the former practice of the Divorce Court is re- 
tained, so that the president still hears most 
matters in the first instance, and ah appeal from 
him has in many cases still to be brought to the 
“full court,” and not to the Court of Appeal. 

316; Westhead v. Westhead, 2 P, D. 1; 
Wallis v. Wallis, Id. 141.t 
5 4. Admiralty. — The jurisdiction in ad- 
miralty matters is exercised in questions as to 
the possession, mortgage, damage, salvage and 
towage of ships, and claims in respect of neces- 


*In the case of probates and letters of admin- 
istration granted ^fore the 1st of April, 1880, 

the rate of duty is regulated by the Stat. 65 
Geo. nr. c. 184; 5 and 6 Viet. c. 79, ? 23 ; 22 
and 23 Viet. c. 36, 8 1 ; and 27 and 28 Viet. c. 
36, Under these acts the duty was paid by a 
stamp on the grant, and was calculated on the 
whole value of the pei’sonal estate, without 
deducting debts (except in the case of mortgage 
debts charged on leasehold property), but after 
payment of the debts, a return could be obtained 
of a propor-tionate part of the duty. The rates 
of duties were altered by the Customs and Inland 
Revenue Act, 1880, applying to grants made 
between the let of April, 1880, and the Ist of 
June, 1881. (Wms. Pers. Prop. 389. et seq.) 
Grants made after the latter date are subject to 
the provisions of the Customs and Inland 
Revenue Act, 1881, which fixes the rate of duty 
at £1 for every £50 on estates between £100 and 
£500 ; £1 5«. for every £60 on estates between 
£500 and £1,000; and £3 for every £100 on 
.estates over £1,000. Estates under £100 are 
exempt from duty, as before. In the case of 


persons dying on and after the 1st of June, 1881, 
where the gross value of the estate does not 
exceed £300, the duty is 30s., which includes 
legacy and succession duty, (g 33 ei seq.) The 
act furthei^ makes an important alteration— (1) 
by allowing debts (other than voluntary debts) 
and funeral expenses to be deducted from the 
value of the estate before payment of the duty 
(J 28), and (2) in making the duty payable on 
the affidavit for inland revenue instead of on tlie 
grant. A certificate is written on the grant to 
show that the duty has been paid. The affidavit 
jfor inland revenue verifies an account of tlie 
estate, a schedule of debts and funeral expenses, 
and states the net amount of the estate. {See 
the forms, Trevor’s Taxes on Succession, 12 
et seq.) Duties at the same rate as probate 
duties are now payable on property comprised in 
accounts deliveralble under ? iS of the Customs 
and Inland Revenue Act, 1881. 

tThis rule has been abolished by the Judica- 
ture Act, 1881 (? 9), which also makes the Judg- 
ment of the Court of Appeal, in matrimonial 
causes final in many <iases, 
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isaries and wages. See those titles, and Actiok, 
ki 12, 13. 

PROBATE BUTT.— /See Pbobate, U 
8, 5 n. 

PROBATIO. — Proof; more particularly 
direct, as distinguish©! from indirect or circum- 
stantial evidence. 

PROBATIO PLENA.— /See Plena Pfio- 

EATIO. 

PROBATION.— Proof ; evidence; tes- 
timony. Also, the taking a person or thing 
on trial. 

PROBATIONER.— One- who is upon 
trial. 

Probationes debent esse eridentes, 
soil, perspiouse et faoiles intellig*! (Co. 
Litt. 283} ; Proofs ought to be evident, to wit, 
perspicuous and easily understood. 

Probatis extremis, ^ prsesumtintur 
media ; The extremes being proved, the in- 
termediate proceedings are presumed. 

PROBATOR. — ^An examiner; an accuser 
or approver, or one who undertakes to prove a 
ci’ime charged upon another. See 4 Steph. Com. 
(7 edit.) 394. 

PROBATORT TERM.— A tern for tak- 
ing testimony in an English Court of Admiralty. 

PROS ATUM EST. — ^It is tried or proved. 

PROBI ET LEG- ALES HOMINES. 
—Good and lawful men. Men competent to act 
as jurors. I 


PROCEDURE.— This word is com- 
monly opposed to the sum of legal prin- 
ciples which constitute the substance of 
the law, and denotes the body of rules 
whether of practice or of pleading or of 
evidence, whereby rights are efieetuated 
through the successful application of the 
proper remedies. See Practice. 

Proceed, (eq[uivalent to “issue”), 17 Ga. 
211, 213. 

Proceed, not to, (in a stipulation, equivalent 
to “not to sue”). 57 Ga. 140. 

Proceed to sea, (when a ship is said to). 9 
Serg. & E. (Pa.) 154. 

(in a statute). L. E. 4 A. & E. 161. 

Proceediko, (defined). Clarke (N. Y.) 9; 

1 Duer (N. Y.) 617; 3 How. (N. Y.) Pr. 369; 
7 Neb. 50. 

(in a statute). 28 Ala. 32S ; 1 Harr, 

(N. J.) 487; 2 East 213 ; 7 Ch. D. 371 ; L. E, 

2 C. P. 532. 

Proceeding tn a cause, (what is). 15 
Wend. (N. Y.) 105. 

Proceeping in court, (in the code), 3 
Sandf. (N. y.) 740. 

Proceeding in a suit, (defined). 11 N. Y 
Leg. Obs. 119. 

(what is), 1 Nev. & M, 355. 

Proceedings, (defined). 9 N. Y. 369, 

(in a statute). L. E- 3 Q. B. 170; 3 

Cora. Big, 48 n. 

Proceijdings in a suit, (what are). 9 Pet. 
{V. S.) 368. 

Proceedings in court, (what are not). 48 
Barb. (N. Y.) 116, 119. 

Proceedings, other, (in a statute). 1 East 
304. 

Proceedings shall be had, (in a statute). 
31 Wis. 117. 

Proceedings upon a judgment, (in a stat- 
ute). 16 Pet. (U. S.) 303, 313. 


PROCBDENDO. — A prerogative writ 
which issues (1) when the judge of an in- 
ferior court delays the parties to a proceed- 
ing before him, by not giving judgment 
for one side or the other, when he ought 
to do so; or (2) when a cause has been 
removed from an inferior court to a supe- 
rior court improperly or on insufidcient 
grounds, and the superior court thinks fit 
to remit or remove it back to the inferior 
court. In the former class of cases the 
writ of mandaynuLs {q. v.) is more frequently 
used. 3 Steph. Com. 629; Pish. Dig. 4670. 
See Writ, 

PROOEDENBO ON AIB PRAYER. 
— If one pray in aid of the crown in real action, 
and aid be granted, it shall be awarded that he 
sue to the sovereign in Chancery, and the Jus- 
tic^ in the Common Pleas shall stay until this 
writ of procedando de loqwld come to them. So 
•also, on a personal action. — iV. B. 154, 


PROCEEDS. — The sum, amount or 
value of goods, &c., sold, or converted into 
money. 

Proceeds, (defined). 35 Superior (N. Y.) 
208. 

(in a policy of insurance), 1 Hall (N. 

y.) 166, 171. 

(in a statute). 123 Mass. 16. 

Proceeds and interest, (in a deed of trust). 
1 Bli. N, s. 062. 

Proceeds, home, (in an insiirauce policy). 
8 Wend. (N. Y.) 161. 

Proceeds, net, (in an order of court). 6 
East 22. 

Proceeds of all mt real estate, (in a 
will). 4 Gill J. (Md.) 323. 

Proceeds of an estate, (devise of third 
part of), 3 Bawle (Pa.) 489, 

PROOBRBS,— Chief magistrates; “Bowiwi 
Frocerm/^ House of Lords. 

PROOBS VBRBAL.--In the French 
law, an authendC minute of m official act or 
statement of aot^. 
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PEOCESS. — A form of proceeding 
taken in a court of justice for the purpose 
of giving compulsory effect to its jurisdic- 
tion. (Sm. Ac. 43.) The process of the 
'various courts of record consists of writs, 
summons, -warrants, &c. (q. v.), and hence 
the terms process and -writ ” are often 
used synonj’mously, as when we speak of 
service of process. 

§ 2. Civil actions. — In civil actions, 
process is of two kinds : (1) Against a de- 

fendant, and this again is of two kinds, 
viz., (a) process to compel him to appear, 
now consisting of a writ of summons (g. i;.), 
and (b) process of execution, by which tbe| 
judgment, decree, &c., is executed or car- 
ried into effect. (Oo. Litt. 2S9a. See Exe-, 
CUTE, ? 3.) (2) Process against persons not 

parlies to the action, 0 . process to sum- 
mon jurors, witnesses, &c. Finch Law 
436. 

i 8. Foreign attachment,— Process 
in a proceeding in. foreign attachment 
{q, 'u.) denotes the attachment paper served 
upon the garnishee. Brand. For. Att. 78. 

? 4. Privy Council.— In the practice of 
the Englifah Privy Council in ecclesiastical ap- 
peals, “ process means an official copy of the 
whole proceedings and pj'oofs of the court below, 
which is transmitted to the registry of the Court 
of Appeal by the registrar of the court below in 
obedience to an order or requisition requiring 
him 80 to do, called a ‘‘monition for process/' 
issued hv the Court of Appeal. Maeph. Jud. 
Com. 173. 

? 5. Criminal proceedingB,— In crimi- 
nal proceedings, process means those writs 
or warrants which are issued to bring in a 
person to answer an indictment which has 
been found against him. Summary pro- 
cess consists of the writs of venire faciaB, 
distringas and Gopim ad TeH%) 07 idendum 
(q. V,), though a justice’s warrant is now 
more commonly used. {See Warrant.) 
If summary process is ineffectual, process 
of outlawry {q. v.) may be issued in Eng- 
land, but not in America. 4 Steph. Com. 
881; Arch. Cr. PI. 81 et seq, 

g 6. In common law practice.— Pro- 
cess in common law actions is either 
original or judicial. The former (which 
is so called because at one time it com- 
menced with the original writ issued out 
of Chancery) has for its object to compel 
the defendant to appear {see Writ). 
Original process against either the person 
or property of the defendant is called 


“single process; ” -when it is against both 
it is called “ mixed.’' 

i 7. Judicial process is that which issues 
out of the common law court, either when 
the original writ is returned or without an 
original being issued at all. Since original 
writs fell into disuse, an action is com- 
menced by process issued out of the com- 
mon law court to compel the defendant’s 
appearance, to compel him to give bail, 
<fee., and this is called “ mesne process ; ” 
the term also includes other kinds of pro- 
cess, jury process, or writs to compel 
the attendance of jurors. 

g 8. Writs used to revive an action or 
remove it into another court, or the Jike, 
were formerly called judicial process in 
the nature of new originals. Finch Law 
S4S ef seq. 

g 9. In patent law.— The art or mode 
of producing a certain result. A process 
cannot be patented as such, but it may be 
under the term “useful art.” For the 
several senses in which the word is used in 
this connection, Abbott; Bouvier, 

Process, (defined). 5 Day (Conn.) 193, 199 ; 
27 La. Ann. 457 ; 7 Com. Dig. 120. 

(synonymous with “art”). 4 Fish. 

(U. S.) Pat. Cas. 175. 

(a fee-bill is). 7 111. 670. 

fa -warrant is). 33 Cal. 292. 

(a summons is not). 15 Fla. 410 ; 12 

Minn. 80, 255; 6 Oreg. 71. 

(in a statute). 1 Paine (U. S.) 368; 1 

Hill (N. T.) 155; 20 Johns. (K. Y.) 141 ; 1 U. 
S.L.J.90. 

in State constitution). 11 Wis. 70. 
service of). 70 111. 258. 

PROCESS OF LAW.— Due Pro- 
cess OF Law, and cases there cited. 

PROCESS BOLL.— A roll used for the 
entry of process to save the jtatute of limita 
tions. 1 Tidd Pr, 161, 162, 

Process, summary, (must be sealed). 1 Brer, 
(S. C.) 8L 

PROCESSIONING'.— A proceeding 
to determine boundaries, in use in Horth 
Carolina and Tennessee, similar in all re- 
spects to the English perambulation (g^i;.) 

PBOOBSSUM COHTINUANBO.-A 
writ for the continuancte of process iifler the 
death of the chief justice or other justices U\ 
the ooraniission of oyer and teriiiiher. — 
OHg. 128. 

PROOHEIN AMY.-As an infant 
cannot legally sue in Iris own name, the 
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suit or action must be brought by his pro- 
cliein may, i, e, some friend who is willing 
to take upon himself the trouble and re- 
sponsibility. Co. Litt. 135 b 71 . ; Oro. Car. 
131. iSee buARDiiLK AD Litem ; Infant; 
Next Friend. 

Procmein Asrr, (distinguished firom “guar* 
dian^’). Cro. Jac. 640, 

PROCHBIN AVOIDANOB.— Nest 
vacancy. A power to appoint a minister to a 
church when it bliall next become void. 

PROCESiONISM. — An error in chronol- 
ogy j dating a thing before it happened. 

PROCLAMATION*— 

? V In American law. — (1) A public 
notice in print or writing, given by the 
chief executive officer of the United States, 
or of a State or city, of some act done by 
the government, or to be done or required 
to be done by the people ; either in execu- 
tion of the law or otherwise. (2) The 
declaration of the crier at the opening or 
closing of a court. 

J 2. In English law, the power of issuing 
proclamations is part of the royal prerogative. 
Such proclamations have a binding force when 
they are grounded upon and enforce the laws of 
the realm. 2 Steph. Com. 507. See Order, § 4. 

J 3. A proclamation is valid in law if pub- 
lished in the London Gazette^ (Crown Office Act, 
1377, § 3,) and a copy of the Gazette is frimd 
facie evidence of the proclamation ; it may also 
be proved by a certified or Queen’s printer’s 
copy. Documentary Evidence Act, 1868. 

PROCLAMATION, PINE WITH.— 
To render a fine more universally public and 
less liable to be levied by fraud or covin, it was 
directed by 4 Hen. VII. c. 24 (in confirmation 
of a previous statute), that a fine after engrossing 
should he openly and solemnly read and pro- 
claimed in court (during which all pleas should 
cease) sixteen times, viz., four times in the term 
in which it was made, and four times in each of 
the three succeeding terms, which was reduced 
to once in each term by 31 Eliz. c, 2, and these 
proclamations were indorsed on the recoi'd- 
Abolished by 3 and 4 Will. lY. c. 74. The 4 
Hen. VII. c. 24 was entirely repealed by the 26 
and 27 Viet. c. 125. — Wharton^ 

PROCLAMATION OP BXIGf-BNTS. 
— Sec Exigent. 

PROCLAMATION OP REBEL- 
LION , — A writ whereby a man not appearing 
on his su&poem, or an attachment in Chancery, 
is deputed: and declared a rebel if he render not 
himself by the assigned. It is abolished. 

PROCLAMATION OP RECUS- 
ANTS. — A. proceeding whereby such persons 


were formerly convicted on their non-appearance 
at the assizes. 29 Eliz. c. 6 ; 3 Jac. I. c. 4. 

FROOLAMATIONS BY LORD OP 
MANOR.— Upon the death of a copyholder, 
the lord makes three proclamations for lIuj heir 
or devisee to come forward, in order to be ad^ 
mitted, and pav to the lord the fine to which h© 
has become entitled; and failing the heir or 
devisee to come forward, the lord may thereafter 
seize the lands quousque. 

PROCLAMATOR. — An officer cf the 
English Court of Common Pleas. 

PROCONStJLES. — Justices in eyre.-— 
Cowell, 

PROCTORS.— 

§ 1. In the English Ecclesiastical, and 
English and American Admiralty Courts, 
proctors discharge duties similar to those 
of solicitors and attorneys in other courts. 
(Phillim. Ecc. L. 1219. “ Procurator est 
qui aliena negotla mandatu domini ad- 
ministrat: Dig iii. 1- “ Item et ad litem 
futuram . . . dari potest:’' Id, 3 ) They 
are, or used to be, empowered to institute 
or withdraw proceedings by an instrument 
called a “proxy,” signed by the litigant, 
attested, and deposited in the registry of 
the court, Phillim. 1220. 

g 2. By Stat. 33 and 34 Viet. c. 28, J 20, 
attorneys and sc)licit(>i*s were empowered to i>riic- 
tice in the ecclesiastical courts. By the Judica- 
ture Act, 1873, 87, proctors of the then 

existing Admiralty Omn*t are to be called 
“ solicitors of the Supreme Court,” 

PROCTORS OP THE CLERGY.— 
Tiny who are chosen and a})poiuted to appear 
for cathedral or other collegiate churches; as 
also for the common clergy of every diocese, to 
sit in the convocation house in the time of par- 
liament. 

Proouratio est exhihitio snmptuiim 
ueoe^sariorum facta prsslatis, qui 
dioaoesos peragraudo, ecolesias sub- 
jectas visitant (Dav. 1): Procuration is 
the providing necessaries for the bishopSj who, 
in traveling through their dioceses, visit the 
cdiurches subject to them. 

PROCURATION.— An agency ; the 
administration of the businoBS of another; 
also money which pariBh prieBte pay yearly 
to the bishop or archdeacon, mthnfi viHifa- 
tionis; these are also called and it 

is said that there are three sorts— 

oon$uetudim9t et pucti Ilard- 

180. 

Bills of exchange may be drawn, ac- 
cepted, or indorsed by procuration, L e* 
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by an agent who has an authority for such 
a purpose. See Byles Bills (11 edit.) 31 
€t seq, 

Pkocihiation, (bill of exchange accepted by). 
7 Bam. & C. 278. 

PBOOURATION PEE. sum of 

money or commission taken by scriveners on 
effecting loans of money. 

Pkoctteation pee, (defined). 4 El. Com. 
157. 

Procurationem adversus nulla est 
prsesoriptio (Dav. 6) : There is no prescrip- 
tion against procuration. 

^ PROCI7BATOB. — In its most general 
signification, means any one who has received a 
charge, duty, or trust for another. Thus, the 
proxies of the lords in parliament are, in the old 
books, called procuratores so, also, a vicar or 
lieutenant was so called, and even the bishops 
were sometimes called ^^procuraiores ecde^iaruanj* 
and ** proctor ” is merely an abbreviation of pro- 
curator. The word “prociimtor” was also used 
for him who gathered the profits of a benefice 
for another man, and the word “ procuracy for 
the writing or instrument which authorized the 
procurator to act. — Cowell; Termes de la Ley. 
In Roman law the procurator was a simple 
attorney in an action or prosecution — of a less 
formal kind than the cognitor, 

^ PROCURATOR FISCAL.— The pub- 
lie prosecutor in Scotland, who institutes the 
preliminary inquiry into ci'izne within his dis- 
trict, and acts generally under the instructions 
of the lord advocate. See Bell Diet. 

PROCURATORES BOOLE- 
SliB PAROOHIALIS.— Church war- 
dens. Pai'och. Antiq. 562. 

PROOURATORrUM. — The' instrument 
by which any pemon or community constituted 
or delegated their proctor to represent them in 
any court or cause. 

PROCURATORY OP RESIOKA- 
TION. — A proceeding in the law of Scotland, 
by which a vassal authorizes the fee to be re- 
turned to his superior, either to remain the 
property of the superior, in which case it is said 
to be a resignation ad rema/nentiam^ or for the 
purpose of the superior’s giving out the fee to a 
new vjissal or to the fbrmer vassal and a new 
series of heii*s, which is termed a resignation m 
faverem. It is somewhat analogous to the sur- 
render of copyholds in England. See Bell Diet 

Peocxtbe, (defined). 49 Cal. 9, 11. 

(in a pleading). 12 Abb. (17. Y.) Pr. 

K. S. 187, 190. 

pROOXTBE, IE HE SHALli, (in Contract for a 
deed). 6 Mass. 74, 

Procure or oorruet, (in a statute). 8 Ad. 
^ E. 51, 66. 


PROCURERS. — Persons procuring the 
defilement of girls under twenty-one years aie 
so called ; and when they effect their object by 
false pretenses are liable, in England, to be im- 
prisoned for any term not exce^ing two years, 
with or without hard labor. ( 24 and 25 Yict. c. 
100, § 49.) They are similarly punishable under 
the statutes of the several Slates. 

PROOURBUR-G-ElSrERAL, or IM- 
PERIAL. — In the French law, an officer of 
the Imperial Court, who either pei-sonally or by 
his‘ deputy prosecutes every on£ who is accused 
of a crime according to the forms of French 
law. His functions appear to be confined to 
preparing the case for trial at the assizes, assist- 
ing in that trial, demanding the sentence in case 
of a conviction, and being present at the delivery 
of the sentence. He has a general superintend- 
ence over the officers of police and of the jugea 
dlinatruetion, and he requires from the procureur 
du roi a general report once in every three 
months. — Brown. 

Procuring, enticing and persuading, (in 
a declaration). Willes 577, 582. 

Procuring goods to be taken in execu- 
tion, (what is not). 1 Car. & M. 458. 

PRODES HOMINES.— The barons of 
the realm. 

PRODIGrUS. — In the Roman law, a spend- 
thrift whose extravagance was such as to render 
him incapable of managing his own affiiirs, and 
to require the appointment of a guardian of hia 
estate for his protection. 

PRODITION. — Treason ; treachery. 

PROLITOR. — A traitor. 

PBODITORIB.— Treasonably. 

Produce broker, (defined). 1 Abb. (U. S.) 
470. 

Produce oe a farm, (does not include beef 
raised and killed on it). 6 Watts & S: (Pa.) 269, 
279. 

Produce of a funx), (devise of without lim- 
itation as to continuance will pass the principal). 
2 Beas. (N. J.) 121. 

Produce of read estate, (sold under power 
in a will passes by a residuary clause with per- 
sonal estate). 7 Yes. 279. 

Produce of real or beRvSonal estate, 
(devise of passes the estate), 2 P. Wms. 194. 

Produce op the soil, (grant of ). Com. L. 
& T. 75. 

Produce title deeds, (covenant to); 1 Sim. 
& a 449. 

PBODUOBNT. — The party calling a wit- 
ness under the old system of the ecclesiastical 
courts. 

Producing, not, (equivalent to “not hav- 
ing/'). Burr. 1476, 1477. 

Product, (defined). 8 Taunt, 431. 

■ — (what is not), 2 Moo. 491, 495. 


PEODUCTION. 


( 1020 ) 


PEOFIT. 


PEODUCTION.— 

? 1. Production of documents.—The 
superior courts have a general power to 
order a party to an action or other pro- 
ceeding to produce to the court any docu- 
ments in his possession or power relating 
rO the matters in question in the action, 
and the court may deal with the docu- 
ments so produced as it thinks right. 
Such a court also has power to order a 
party to produce any documents in his 
possession for the inspection of any other 
party, unless they are privileged from 
production. Bustros v. White, 1 Q. B. D. 
423. Discovery ; Inspection; Kotice 
TO Produce, i 2 ; Privilege, g 6. 

g 2. Production of cestui que vie.— 
Where a person is entitled to pioperty in rever- 
sion or remainder expectant on the death of 
another person, and has reason to believe that 
that person (called the cestiti que vie) is dead, 
and that his death is concealed, he may apply 
to the Chancery Division of the English High 
Court for an order directing the person in pos- 
session of the property to produce the oestui que 
vie to pea-sons named by himself, or in case of 
non-production to them, the cestui que vie is 
ordered to be produced in open court or to com- 
missioners appointed by the court, and on failure 
of production the apiil’icant may take possession 
of the property as if the cestui que vie were 
actually dead. Stat. 6 Anne c, 18; Dan. Ch. 
Pr. 1909. See Cestui Que Vie. 

Productive real estate, (what is not). 3 
Stockt. (N. J.) 476. 

PBOFANB SWEABINO-.— ^eePRo- 

PANITY. 

PROFANITY.— An irreverent or dis- 
respectful use of the name of God, or that 
of either member of the Holy Trinity. 
This offense, when publicly committed, is 
punished as a statutory misdemeanor in 
the several States. See Blasphemy. 

PROFBR. — An offer to endeavor to 
proceed in an action ; also, the time ap- 
pointed for the accounts of officers in the 
English Exchequer, which was twice a 
year. 3 and 4 Will, IV. c, 99, g 2. 

PROPBRT. — ^Under the common law 
practice, where a party to an action relies 
in his pleading on a deed under seal, to 
which he was party or privy, the deed has 
to be ‘’shown forth,** or produced to the 
court. (Co. Litfc, 35b, 225 a; Shep. Touch. 
73.) Hence the party in his pleading 
allege that he brings the deed into court. 


i although it is not actually done. This is 
i called profert in curias and entitles the 
I opposite party to ‘’03'er** of the deed. (3 
|BL Com. App. See Oyer.) Profert and 
oyer were abolished, in England, by the 
I Common Law Procedure Act, 1852, g 55. 

i PROFESSED— PROFESSION.— 

g 1. Formerly a man was said to be professed 
or “ entered and professed in religion ” when he 
had entered a religious order, taken the habit of 
religion and vowed three things, “obedience, 
willful poverty, and perpetual chastity.” (Co. 
Litt. 132 a.) A nun was also said to bo professed. 
Profession operated as a civil death. ( Ih. ; Litt. 
g 20O- See Death, g 1.) Since the Eefonna" 
tioii, however, religious profession is not recog- 
nized by the law. 1 Bl. Com. 133. 

g 2. ‘‘Professional privilege** is the 
privilege which exempts barristers and 
attorneys from disclosing matters confided 
to them in their professional capacity by 
clients. See Confidential Communica- 
tions; Privilege, g 7. 

PROFESSION. — Calling ; vocation ; 
known employment; divinity, pliysic and 
law are called the “learned professions.*' 

Profession, (what constitutes), 7 Watts & 
S. (Pa.) 330. 

Professional employment, (defined). 41 
Mich. 163. 

Professional gamrler, (in crimes act), 69 
Ind. 173. 

PROFIT.— 

g 1. In its priznary sense, profit signifies 
advantage or gain in money or in money’s 
worth. Thus, in an action for infringe- 
ment of a patent or copyright, the }>l;vintiff 
generally ‘has his election whether the 
defendant shall be ordered to pay him the 
damages caused to him by the infringe- 
ment, or the profits which the defendant 
has made by the wrongful use of tha 
patent or copyright. Noilson v. Betts- 
L. B. 5 H. L. 1. See Account, | 8 ; In- 
QuiRY, 2 2; Partnership. 

? 2. In the law of real property “profit* 
is used in a special sense to denote a prt>^ 
dnce or part of the soil of land. There- 
fore, “if a man seised of lands in fee by 
his deed granteth to another the profit of 
those lands, to have and to hold to him and 
his hoires, and maketh livery ammdum Jot-- 
mam chartm, the whole land itsolfe doth 
passe: for what is the land but the profits 
thereof for thereby vesture, herbage^ 
trees, mines and all whatsoever parcel! of 
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th If iiind doth passe/^ (Co. Litt. 4b.) So, 
in the old books, an easement is defined 
to be a privilege, without profit, which one 
neij^hbor hath of another . — Termes de la 
Ley, 

§ 3. In render— ‘In prender. — Profits in 
this sense are of three classes : (1) Profits 

lying in render consist of rents, dues and 
services rendered to a lord by his tenant. 
They are so called because it is the diitj^ 
of the tenant to pay or tender them to the 
lord ; as opposed to (2) profits a prender, 
which are rights of taking the produce or 
part of the soil from the land of another 
person; and (3) the casual profits which 
accrue to a lord from his tenants 
chance and unlooked for,” such as es- 
cheats. (Co. Litt. 92b,* Elt. Com. 2.) 
“ Bent” is sometimes opposed to profit, as 
when it is said that rent issues out of the 
profits of the land, and that a man cannot 
reserve as rent part of the annual profits 
of the land, such as the vesture or herbage. 
Co. Litt. 141b, 142 a. 

4, Profits ^ prender consist of rights of com- 
mon (sec Common), and rights of sole or several 
pasture, vesture and herbage. (Wms. Cora. 18. 

Pasture; Vesture.) The custom of tin- 
bounding [q. V,) is also sometimes treated as a 
profit 4 prender. (Hall Prof. 4 Pr. 223.) The 
right of taking water from a well or stream on 
another’s land is not a profit ^ prender, but an 
easement, (lb. ; Bace v. Ward, 4 EL & B. 702. ) 
A profit d prender may be claimed by gi*ant or 
prescription, or, in the aise of copyholders, by 
custom. See Prescription; Prescription 
Act, , 

Propit, (in crimes act), 6 Bhaokf. (Ind.) 629. 


PROFIT AND LOSS.~The gain or 
loss arising from goods bought or sold, or 
from carrying on any other business, the 
former of which, in book-keeping, is placed 
on the creditor’s side, the latter on tlie 
debtor’s side. Net profit is the gain made 
by selling goods at a price beyond what 
they cost the seller, and beyond all costs 
and charges.-™ “IFteriow*. 

Propit, for ant purpose op, (in a statute). 
11 kng. L. Eq. 414. 

Profit, offices of, (are necessarily offices of 
trust). 6 Blackf. (Ind.) 529- 

PEOFITS.— Profit. 


Profits, (defined). 16 Minn. 619. 

(what are). 10 Johns. (N. YO 226. 

(distinguished from *4ncome'’)* 4 

Hill (N. Y.) 20. 


Profits, (as meaning annual profits ”). 2 
P. Wms. 13, 19 ; 2 Ves. 431. 

(when participation in, will not create 

partnership). 15 Serg. & E. (Pa.) 137. 

— (when a portion should be raised by 

perception of). 2 P. Wms. 666. 

(mortgagee in possession chargeable 

with). 84 111.497. 

(in statute of wills). 9 Cow. (N, Y.) 

439 

(in a will). 6 .Johns. (N. Y.) Ch. 73 ; 

1 Atk. 550; 1 Bro. Ch. 311 ; 1 Ch. Cas. 176; 2 
Id. 205 ; 1 Cro. 159, 190 ; 1 Meriv. 232; 5 Mod- 
63; IP. Wms. 502; 1 Veru. 104, 256; 2 Id. 
26, 310; 2 Ves. & B. 65 ; 8 Com. Dig. 1006. 

PROFITS A PRENDER.— See Prof- 
it, ? 4. 

Profits a prender, (distinguished from 
"easements”). 70 N. Y. 419, 421. 

Profits and benefits, (in a devise). 86 
Ohio St. 21. 

ProfI'is and rents, (in articles of marriage 
settlement). 1 Atk. 606. 

Profits, commission on, (distinguished from 
"interest in profits”). 7 Wheel. Am. C. L* 207. 

Profits for the year, (in articles of asso- 
ciation). 16 Ch. D. 353. 

Profits, generaIj, (distinguished from "rents 
and profits”). Dick. 607. 

PROFITS MESNE.— 5^ee Mesne 
Profits. 

Profits of a business, (defined). 4 Otto 
(H.S.) 500. 

Profits of hand, (what are). 5 Day (Conn.) 
477. 

(distinguished from those of personal 

estate). 2 Atk. 476. 

(grant of, passes the land itself). 4 

Watts (Pa.) 131. 

(include profits arising from a sale or 

mortgage). 1 P. Wms. 418; S Id, 8, 
devise of). 1 Ves. Sr. 171. 

(covenant to pay is a lien on the land). 

1 Ves. 477. 

PROFITS, or DAMAGES.— 

Profit, ? 1. 

Profits or income, (in a statute). 18 Wend. 
(N. Y.) 606. 

PROFITS, or INTEREST.— Where 
trustees use the trust funds in trade, the 
cestui$ que trmtmt have the option in each 
year of taking either the profits made from 
such use in the trade during that year or 
interest at the rate of five per cent, per 
annum. (Docker u. Somes, 2 M. & K. 
655.) In taking partnership accounts, re- 
gard will be had to the articles of copart- 
nership in determining what is interest 
and what profits ; and the proper mode of 
ascertaining profits is to ascertain th^ 
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value of the partnership property, and 
then to deduct the original {or added) 
capital of the partners (with or without 
interest thereon), according as the articles 
or the case may require. (Dinham v. 
Bradford, L. R. 5 Ch. 519.) — Brown. 

PaoFiTS OUT OF LAND, (in a devise). 10 
Mod, 94. 

PROFITS, SHABJNa.See Pabtker- 
BHip Act. 

Profits used in construction, (in internal 
revenue act). 3 Otto (U. S.) 225, 

PROGrBHBR.— A grandson-in-law. B. 38, 
10, 4, 6. 

Progenitors, Tas equivalent to "predeces- 
sors). Ale. & N- 508 j WUberf. Stat. L. 132. 

Prohibetur ne qtuis faciat in suo 
quod nocere possit alieno, et sic utere 
tuo ut alienum non Isedas (9 Co. 69) : It 
is prohibited for any to do that on lus own prop- 
erty which may injure another’s, and so use your 
own that you do not hurt anothei'’s. 

Prohibited from, (in an insurance policy). 
101 Mass. 551. 

Prohibited trade, (in an insurance policy). 
15 Wend. (N. Y.) 9. 

PROHIBITIO BE VASTO, DIRBO- 
TA PARTI. — A judicial writ which used to 
be addressed to a tenant, prohibiting him from 
waste, pending suit. Reg. Jud. 21 j Moo. 917- 

PROHIBITION.— 

g 1. The writ of prohibition is a writ 
issuing out of a superior court to restrain 
an inferior court within the limits of its 
jurisdiction. It is granted in all cases 
where an inferior court exceeds its powers, 
either by acting where it has no jurisdic- 
tion, or where, having a primary jurisdic- 
tion, it takes upon itself the decision of 
something not included within its juris- 
diction, Poll. C. 0. Pr. 249; Mayor of 
London v. Cox, L. R. 2 H. L, 254. See 
MacKonochie v. Lord Penzance, 6 App. 
Cas. 424. 

2 2. Prohibitions are of three kinds in Eng- 
land: (1) An absolute prohibition is peremp- 
tory, and wholly ties up the inferior jurisdiction, 
but if the superior court afterwards comes to the 
conclusion that the matter relied on is not a 
sufficient ground for prohibition, a writ of con- 
sultation may be awarded, by which the cause is 
remanded to the inferior court (3 Bl. Com, 114) ; 
this latter writ seems in practice to be only 
awarded in ecclesiastical cases. {See Consulta- 
tion.) (2) A temporary prohibition (some- 
times called a "prohibition quQusgm^^) is opera- 


tive only until a particular act is done, and is 
ipso facto discharged on the act being done 
(Poll. C. C. Pr. 251.) (S) A limited or partial 

prohibition (sometimes called a "prohibition 
quoad extends only to that part of the proceed- 
ing which exceeds the jurisdiction of the inferior 
court, allowing it to proceed as to the residue. 
Id. 252; PhiUim. Ecc. L. 1438; Rog. Ecc. L». 
813. 

I 3. Practice. — The writ is applied for by 
motion (Poll. C. C. Pr. 256) ; if the defendant 
appears and contests the matter, the court may, 
where the question involved is doubtful, order 
the plaintiff to declare in prohibition, i. e. de- 
liver a declaration {q. tJ.), to which the defendant 
pleads or dfimiuB, and so on ; the matter is then 
argued or tried in the same way as an ordinary 
action, and judgment given for the successful 
party. 3 Steph. Com. 636 ; Worthington v. Jeff- 
ries, If. R. 10 C. P. 379 ; South Eastern Rail. Co. 
V. Railway Comm., 5 Q. JB. B 217, 

Prohibition, whit of, (office of). 2 Hill 
(N, Y.) 367. 

Projected street, (in a d'^). 114 Mass. 
588. 

PROJBT. — ^The draft of a proposed treaty 
or convention. — Wfiarton. 

Prolem ante matrimonium natam, 
ita ut post legitimam, lex civilis suo- 
oedere facit in hsereditate parentum ; 
sed prolem, quam matrimonium non 
parit, suocedere non sinit lex Anglor- 
um (Fort. c. 39) : The civil law permits the 
offepring born before marriage (provided such 
offspring be afterwards legitimized) to be the 
heirs of their parents ; but the law of the Eng- 
lish does not suffer the offspring not produced by 
the marriage to succeed. 

PROLES. — ^Progeny; oflipring. 

PROLBTARITJS — In the civil law, a 
person who Jiad no property to be taxed, but 
paid a tax only on account of his children. — 
Wharton. 

PROLICIDE. — The destruction of human 
offipring. It is either foeticide or iufanticide 
{qq. V.) — Dungl. 

PROLIXITY,— 'The allegation of facte 
at unnecessary length, either in a pleading 
or affidavit. The party offending may be 
ordered to pay the costs thereby occa- 
sioned, or, in. the case of an affidavit, it 
may be ordered to be taken off the file. 

PROLOCUTOR. — The foreman; the 
speaker of an ecclesiastical convocation. 

PROLOCUTOR OP THE CONTO- 
OATION HOUSB.-An officer chosen by 
ecclesiastical persona publicly aaaembled in con- 
vocation by virtue of the sovereign’s writ ; at 
every parliament there are two prolocutors, one 
of the upper house of convocation, the other of 
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the lower house, the latter of whom is chosen 
bv the lower house and presented to the bishops 
of the upper house as their prolocutor, L e, the 
person by wdiom the lower house of convocation 
intends to deliver its resolutions to the upper 
house, and have its own house especially ordered 
and governed j his office is to cause the clerk to 
call the names of such as are of that house, Tvhen 
be sees cause, to read all things propounded, 
gather suffrages, &c. — Wharton, 

PROLYT^B. — Students of the civil law 
during the fifth and last year of their studies. 

PROMATBR-TliBA. — A great maternal 
aunt ; the sister of one’s grandmother. 

PROMATBRTBRA MAG-NA.— 
A great-great-aunt. 

PROMISE.— Promises are of two 
kinds : 

1 1. A true promise is the expression of 
an intention to do or forbear from some 
act, made by one person (the promisor) 
to another (the promisee). Expressions 
in the form of promises, but reserving an 
option as to their performance, and illu- 
sory promises [e. g. a promise by me to 
pay B. such a sum as I think proper), are 
not true promises. Leake Cont. 9 j Tay- 
lor V. Brewer, 1 Mau. & Sel. 290; Poll. 
Cont. 5, 26. 

? 2. True promises are either express or 
implied; thus, if I request A. to lend me 
$50, and he does so, a promise by me to 
repay it is implied- See Express. 

g 3. Contractual promise— Mutual 
promises. — To have legal effect a prom- 
ise ni ust either be under seal, when it forms 
a covenant {q. v.), or must form part of a 
contract, i, e, be made in consideration of 
something done or to be done in return by 
the promisee. {See Consideration; Con- 
tracts.) When that consideration con- 
sists of another promise each party is both 
a promisor and a promisee, and the con- 
tract consists of mutual promises; thus, 
in an ordinary contract of sale, the vend- 
or’s promise to deliver the goods is in con- 
sideration of the purchaser’s promise to 
pay for them, and vice versdi 

i 4. Independent-Dependent— Con- 
current. — Mutual promises are said to be 
“independent” where either party may 
sue the other for the breach of his prom- 
ise and where it is no excuse for the party 
sued to allege a breach by the plaintiff 
of his own promise {aee Apportion, S 8); 


“dependent,” when the performance of 
one promise depends on the performance 
of the other, and, therefore, until the prior 
condition is performed, the other party is 
not liable on his promise : as where A 
promised B. to keep some buildings in re- 
pair on condition of their being first put 
into repair by B. ; “concurrent,” where 
both promises are mutually dependent: 
thus, where A. agrees to sell property to 
B., neither can sue the other without show- 
ing that he has performed or is ready to 
perform his part of the contract. Leake 
Cont. 344 ei seq,, citing Jones v. Barkley, 2 
Doug. 684. 

§ 5. Fictitious promises, sometimes 
called “ implied promises,’* or “ promises 
implied in law,” occur in the case of those 
contracts which were invented to enable 
persons in certain cases to take advantage 
of the old rules of pleading peculiar to 
contracts, and which are not now of prac- 
tical importance. See Contracts, J 5 et seq. 

Promise, (defined), 1 Den. (N. Y.) 226, 228. 

(synonymous with “ iigree 17 Mass 

131. 

(in a declaration in assumpsit). 10 

Wend. (KY.) 487, 491. 

PROMISE OP MARRIAGE.-^c<i 
Breach, 2 4. 

Promised, (in a declaration). 1 Chit. 619. 

(not necessary in a declaration in as- 
sumpsit). 3 Mass. 160. 

(in a will). Amb. 519. 

PROMISEE.— One to whom a prom- 
ise has been made. 

PROMISSOR.— One who makes a 
promise. 

PROMISSORY NOTE, or note of 
hand, is an absolute promise in writing, 
signed but not sealed, to pay a specified 
sum at a time therein limited, or on de- 
mand, or at sight, to a person therein 
named or designated, or to his order, or to 
the bearer. The person who signs the 
note is called the “ maker.*’ Promissory 
notes are negotiable or transferable in the 
same manner as bills of exchange (q*u) 
Byles Bills $ ; Stat. 3 and 4 Anne c. 9, 

The legal effect of making a note is an 
absolute contract by the maker to pay the 
note. As to the effect of an indorsement, 
1 see Biel of Exchange, J 4* The rules are 




PI^OMISSOBY. 


(1024) 


PPOOF. 


rhe same in both cases, the maker of a 
note being in the same position as the 
acceptor of a bill. Byles Bills 3. 


pROMissoBY NOTE, (defined). 5 Den. (N. Y.) 
484 . 

(what constitutes). 13 How. (TJ. S.) 

218; : KcLean (IT. S.) 153; 6 Ala. 373; 22 Id. 
4o; 35 aa. 118; 1 Ga. 319; 7 Id. 84; 19 111. 
nPO ; 37 Id. 137 ; 1 Ind. 289 ; 21 Id. 433 ; 22 Id. 
8s ; o4 Id. .359, 383 ; 1 Kan. 28 ; 35 Me. 364 ; 2 
Allen (Mass.) 1C5; 10 Gray (Mass.) 477, 483; 
li M 305; 2 Pick. (Mass.) 49; 7 Miss. 52; 9 
.^ni. d: M. (Miss.) 457 ; 9 J^Io. 845; 36 Barb. (N. 
Yj 307 ; 10 Bnrn. & C. 128 ; 1 Car. & K. 35, 
136 ; 1 Car. & M 590 ; 2 Car. & P. 559 ; 1 Dav. 
M. 331 ; 7 Jui'. 1130 ; 13 L. J. Q. B. N. S. 90 ; 


oQ.B. 199. ^ 

fwhat is not). 5 Cow. (K. Y.) 186 ; 4 

Barn, ds Aid. 097. 

(the indorsement is no part of). 2 
(in an indictment), 124 Mass. 449 ; 


Mass. 397. 


125 Id. 384 ; 126 Id. 54, 252. 

— (in a statute). 13 Pet. (TJ. S.) 176. 


PROMISSORY OATHS.—zS'ee Oath, 

? 3 . 

PROJiOTEit, (of company, on a sale)- 4 C. P. 
D. 390. 

(in a statute), L. R. 4 Ex. 303. 

PROMOTERS.— 

i 1. Of company. — In the English law of 
joint stock companies, promoters are persons 
who join together foi the purpose of procuring 
the formation of a company. "Who are pro- 
moters in a given case depends on the circum- 
stances. The commonest instance of a promoter 
occni'S in the case of a person who causes a com- 
pany to be formed in order that it may purchase 
some property, patent, &c., from him.* Pro- 
moters stand in a fiduciary position towards the 
company which they form. Ib. See ’Fiduciary. 

I 2. Promoters of undertaking*. — In 
the Lands Clauses Consolidation Acts “promo- 
ter” means the company, commissioners or 
private persons who are empowered to execute 
the works or undertaking authorized by the 
special iict. Stat. 8 and 9 vict. c. 18, J 2. 

1 3. Promotei of ecclesiastical cause. 
— In the practice of the Privy Council in ecclesi- 
astical appeals, a promoter is a person who brings 
an appeal from the judgment of an inferior 
conit. JVIacph. Jud. Com. 238. See Opyice of 
THE Judge. 


PROMOVBllTT-— A plaintiff in a suit of 
duplex querela (q. v.) TViUis v. Bishop of Oxford, 
2 P. D. 192. 

PROMULGATION. — Publication ; 
open exhibition. The term is used prin- 
cipally in reference to public announce- 
ment of laws, State papers, treaties, <feo. 


PROMXJTUITM. — In the civil hiw, a quatiT^ 
contract, bv wlindi he wiio jeceives a certain 
sum of money, or a certain quantity nf firngihle 
things, delivered to him through mistake, con- 
tracts the obligation of restoring as much It 
resembles the contract of mutuum. (1) That in 
both a sum of money or some fungible things 
are required. (2) That in both there must be a 
transfer of the property in the thing. (3) That 
in both there must be returned the same amount 
or quantity of tlie thing received. — Wkarton, 

PRONEPOS. — great-grandson. 

PRONEPTIS.— A great-grandd aughtcr, 

PROMOTARY. — ^Fii*st notary. See Pkg- 

THONOTAJRIES. 

PROMUNOIATION. — A sentence or de- 
cree. 

PBONXJRIJS. — The wife of a great-grand- 

«Dn. 

PROOF.— 

? 1. In the law of evidence, an fillogation 
of fact is said to be proved when the tribu- 
nal is convinced of its truth, and the evi- 
dence by which that result is produced is 
called the “ proof. See Best Ev. 9. 

1 2. Burden of proof.— Where a per- 
son who nriakes an allegation is bound to 
prove it, the burden or onm of proof [onus 
probaTidi] is said to rest on him. The gen- 
eral rule is that the burden of proof lies on 
the party who asserts the affirmative of the 
issue or question in dispute. See Burden 
OF Proof; Er Inoumbii' Prob-vtio, <fec. 

2 3. Slaifting burden of proof.-^ 
Where a person on whom the burden of 
proof lies, adduces evidence suMicient to 
raise a presumption that what ho asserts 
is true, he is said to shift the hiirdcm of 
proof; i e* his allegation is taken to be 
true, unless his opponent adduces evidence 
to rebut the presumption. See Evidence, 
§4; Presumption. 

I 4. Proof of witness. — When evidence 
is to be given vivd voce, e. at the trial of an 
action, the attorney or solicitor of the party on 
whose behalf a witness is to be called, usually 
sees the witness beforehand, and takes down & 
statement of the facts on which ho is able io give 
evidence. This statement is calletl, in England, 
the ** proof of the witness.^' A copy of it is'fur* 
nishea to the counsel of the pai’ty for his giiid* 
ance in examining the witness. 

? 5. Admiralty proofs.— Tn English ai 
miralty practice, proof”, was equivalent to 


*A8 to the question of promoter or nO pro- Silver Mining Oo. v. Lewia^ 4 Id. at p. 407 ; Bag* 
moter, see Kew Sombrero Phosphate Oo. u Er- nail v. Carlton, 6 Ch. P, 871. As to the llabiu*» 
langer, 5 Ch. D. 73 ; 8 App. Oas. 148 ; Ti^crosa ties of promoters, see land. Fart. 33 ; Thr. Jt 8^ 
nf* Grant, 2 C. P. I), at pp* 503, 541 ; Exruna Co. 29, 46* 
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evidence,’^ and was divided into three kinds : 
proofs by affidavit, by written depositions, and 
by oral examination of witnesses in open conrt. 
(Admiralty Rules 78; Wms. & B. Adm. 260.) 
The rules as to evidence in admiralty actions are 
now the same as in other actions. Rules of 
Court XXX vii. 

i 6. Bankruptcy. — In bankruptcy, 
“proof” denotes not only the operation 
of provin<^ the existence of a debt owing 
from the bankrupt’s estate, but also the 
affidavit, declaration, &c., by which debts 
are usually proved ; and hence to “ prove 
against the estate ” means to bring forward 
a claim in that way. An ordinary proof 
is an affidavit by the creditor to the effect 
that the bankrupt Tvas at the date of the 
order of adjudication, and still is, justly 
and truly indebted to the creditor, stating 
the amount and the consideration for the 
debt, and w’hether the creditor holds any 
security for it. See Creditor, § 3 ; Debt, § 
11; Security. 

? 7. Double proof. — Formerly there was a 
rule in English bankruptcy practice, that if a 
person was liable in respect of distinct contracts 
— either as member of two or more distinct firms, 
composed in whole or in part of the same indi- 
ridiials ; or as a sole contractor and also as mem- 
ber of a firm — then the creditora under those 
contracts could not prove against the estates of 
the two firms in the one case, or against the sev- 
eral estate of the sole contractor and the joint 
estate of his firm in the other case, but could 
only prove against one estate. This rule against 
double proof was abolished by the Bankruptcy 
Act, 1869. (? 36; Robs. Bankr. 619; Ex parte 
Honey, L. R. 7 Ch. 178.) But if a firm is cann- 
ing on business in England and abroad, and its 
property abroad is divided among its creditors, 
those of them who prove against the estate in 
England must give credit for what they have 
received abroad. Ex parte Banco de Portugal, 
11 Ch. D. 317; 5 App. Cas. 161. 

g 8. Expunging- and reducing proofs. 
— ^^Vhen a proof has been admitted by the 
trustee, it may afterwards happen that circum- 
stances are disclosed which, if known at the time 
of i>roof, would have excluded the creditor from 
the right to prove, wholly or in part ; or circum- 
stances may arise after proof so as materially to 
change the state of the debt, and in these cases 
it becomes necessary either to exptinge the 
proof, L e. to reject it retrospectively, as if it had 
never been made ; or to reduce it, i. e. reduce tlie 
amount on which the creditor is to receive divi- 
dends, .as if he had originally proved for the 
smallcT amount, Bobs. Bankr. 178, 828. 

i 9, Proof of will. — An executor or 
other proponent is said to prove a will 
when he obtains probate of it. See Piio- 

BATE. 


Proof, (distinguished from “evidence”). 31 
Cal. 201. 

(synonymous with “evidence”). 10 

S. C. 268, 274. 

(of deed, by subscribing witness). 12 

Abb. (N. Y.) Pr. 37 ; 14 M 466. 

(in by-laws of an insurance company), 

4 Cow. (N. Y.) 380. 

(in policy of insurance). 2 Johns. (N, 

Y.) 136; S Id. 317 ; 3 Johns. (N. Y.) Cas. 224. 

(in a statute). 6 How. (N. Y.) Pr. 

96; 3 Wend. (N. Y.) 389, 603. 

Proof, satisfactory, (in a statute). 10 
Johns. (N. Y.) 167; 11 Id. 175. 

Proof to his satisfaction, (in a statute) 

1 Wheel. Cr. Cas. 327. 

PROPATRinjS MAG-mJS.—A great- 
great-uncle. 

Proper county, (in a statute). 7 Watts 
(Pa.) 245. 

PROPER FEUDS.— The original and 
genuine feiids held by pure military service, 1 
Steph. Com. (7 edit.) 180. 

Proper poor of a tow“n, (who are). 11 
Mass. 380. 

PROPERTY . — Norman-French: proprete, 
Latin: proprietas, from proprius^ one’s own. (See* 
Ownership.) For the history of property or owner- 
ship, see Lavaleye de la Propriete ; Maine Anc. Law 
ch viii ; Block Diet, de la Politique, s.v.; Mark. El. 
L. g 464 et seq. 

1 1. In its largest sense “ property ” sig- 
nifies things and rights considered as 
having a money value, especially with 
reference to transfer or succession, and to- 
their capacity of being injured. Property 
includes not only ownership, estates and 
interests in corporeal things, but also- 
rights such as trade-marks, copyrights, 
patents and rights in personam capable of* 
transfer or transmission, such as debts. 
See Birchall v. Pugin, L. R. 10 C. P, 397 

2 Aust. Juris. 817 et seq. 

i 2. Property is of two kinds, real and' 
personal ; as to which see those titles. 

§ 3. “ Property ” also signifies a benefi- 
cial right in or to a thing. Sometimes the 
term is used as equivalent to “ ownership 
as where we speak of the right of property 
as opposed to the right of possession {q. v.), 
(Co. Litt. 2C)6a; Britt 91a,) or where we- 
speak of the property in the goods of a 
deceased person being vested in his execu- 
tor. (Com. Dig., B, 9.) The- 

term is chiefly used in this sense with 
reference. to chattels, “the ownership of a- 
chattel personal is termed a propertie.”' 
Finch Law 176 ; Termes de la Ley, s. v. 


Proof, (defined). 

217, 219. 

VOL. 11. 


3B0S.&P. 531; Hob. 92, 


Property in this sense is idivided into* 
general and special or qualified. 


3p 
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S 4, General property is that which 
every absolute owner hath.” Co. Litt. 
S9a, 145 b; Donald v Suckling, L. R 1 Q. 
B. 606, 614; Coggs v, Bernard, 1 Sni. Lead. 
C-is. ISS; Mark. EL L, g 529 et spq. See 
Ownership. 

g 5. Special — “ Special property ” has 
two meanings. First, it may mean that 
the subject-matter is incapable of being in 
the absolute ownership of any person. 
Thus, a man may have a property in deer 
in a park, hares or rabbits in a warren, 
.fish in a pond, &c. ; but it is only a special 

• or qualified property, for if at any time 
they regain their natural liberty his 
property instantly ceases, unless they 

Hiave anirmis revertendL 2 Bl. Com. 391. 
•See Animals, g 2. 

g 6. Secondly, a person may have a 
.special property in a thing in the sense 
.that he can only put it to a particular use. 
Thus, in the case of a bailment (q u), 
the bailee has a special property in the 
thing bailed, for he is only entitled to deal 
•with it in accordance with the contract of 
jfbailraent; but he can maintain an action 
jin respect of it against a wrong-doer. (Id. 
.‘895; Steph. Cr. Dig. 198; Babcock v. 
.Lawson, 4 Q. B. D, 894; see, also, Lewis 
.Bowles’ Case, 11 Co. 79 b; 2 Steph. Com. 
10.) So possession is said to confer a 
.special property, by which is meant that 
the possessor of a thing is deemed to be 
‘Owner as against every one who cannot 
show a better title. Armory v. Delamirie, 
,1 Sm. Lead. Gas. 357. 

Property, (defined). 50 Ala. 509, 616: 7 

• Cal. 203; 9 Id. 142; 18 Id. 11 ; 20 Id. 387; 21 
111. 171, 172; 59 Id. 142, 144: 9 Ind. 202: 13 
B. Mon. (Ky.) 293; 4 Gill & J. (Md.) 1; 4 
Bradf. (N. Y.) 516 ; 1 N. Y. 20, 24 ; 13 Id. 396 ; 
43 Id. 889 ; N. Y. Code of Pro. g 464. 

(what is). 4 Pet. (U. S.) 611 : 9 Id. 

117, 137 ; 10 Id. 326 ; 2 Ct. of Cl. 224; 46 Cal. 
415 ; 11 111. 511 ; 59 Id. 142; 3 Mass. 118; 24 
Mich. 166 : 35 Miss. 108, 114: 2 Park. (N. Y.) 
Cr. 421 ; 4 Id. 386; 6 Jones (N. C.) Eq. 221; 
46Vt. 60. V ^ '1 . 

(what is not). 51 Cal. 243 : 60 Me. 

266, 269; 46 Md. 361, 385 ; 8 Tex. App. 489. 

(embraces both real and personal). 31 

, Barb. (RY.) 641, 646. 

(equivalent to ^‘worldly substance ’0- 

1 Wash. (Va.) 46, 47. 

(what is not a tax upon). 27 Ark. 

625; 50 Ga. 530, 543, 

(right to regulate the use of). 3 

Wheel. (R Y.) Cr. Cas 244. ^ 

• (insurance on). 2 Mass. 186, 280. 


Property, (indorsed on the return of a writ). 
26 Me. 191. 

(\vhat is an insurable interest in). 13 

Mass. 61; 7 Pick. (Mass.) 273. 

(what is a willful injury to). 2 Abb 

(R. Y ) N. Cas. 193. 

— (in United States constitution). 2 Gray 

(Mass.) 35; 12 N. Y 202, 211. 

(in State constitution). 43 Cal. 331 ; 9 

Barb. (R Y.) 535, 664. 

(in assignment of copyright) . 4 Q. B. 

D.483. 

(in an insurance policy). 2 Mete. 

(Mass.) 1; 5 Id. 1. 

' (in a deed). 3 Pa. 328 ; 1 Jur. 620 ; 

1 Keen 795. 

(in a statute). 3 Cranch (U. S.) 91 ; 

15 Ark. 200; 11 111. 611; 69 Ind. 272; 4 Litt. 
(Ky.) 9; 2 Abb. (K. Y.) Pr. 234; 45 Barb. (N. 
Y.) 218; 6 Cow. (N. Y.) 569 ; 12 How. (N. Y.) 
Pr. 238; 13 Id. 28; 24 N. Y. 381 ; 69 Pa. St. 
151; 3 Wheel. Am. C. L. 178 ; 7 CL D, 351; 
L.R1EX. 1; L.R5H. L. 711. 

(in a will). 3 Cranch (U. S.) 129 ; 8 

Id. 69, 70 ; 119 Mass. 523 ; 37 Miss. 492 ; 7 Cow. 
(N. Y.) 80; 1 Edw. (N. Y.) 250, 253; 17 
Johns. (K. Y.) 281 ; 12 Ired. (N, G.) L. 61; 6 
Serg. R. (Pa.) 452; 1 Harp. (S. C.) Eq. 272; 
Speai’s (S. C.) Ch. 48 ; 4 Wheel. Am. C. L. 384 ; 
6 Bara. & C. 512; 6 Bing. 602; 7 Id. 664; 9 
Dowl. & By. 633 ; 14 East 370; 5 Eng. L. cfe 
Eq. 199 : 1 Jac. & W. 189 ; 5 L. J. Ch. n. s. 87 ; 
6 Id. 263; 4 Moo. & P. 404 ; 2 Myl. & K. 305 ; 

1 Chit. Gen. Pr. 90; 1 Jarm. Wills (Perk, edit.) 
566, 570. 

Property, all his, (in a will). 11 Eas^ 
618. 

Property, all my, (in a will). 6 Binn. 
(Pa.) 94,98; 1 Sch. & L. 318. 

Property, all my freehold, (in a will) 

16 East 220. 

Property, all my real, (copyhold estate 
passes under a devise of). 18 Ves. 193. 
Property, all other chattel, (in a will). 

2 Drn. & War. 69. 

Property, all in remainder op my, (in a 
will). 5BOS.& P.214. 

Property and assets, (in an agreement). 
26 Conn. -449. 

Property and effects, (in a will). 11 
East 290. 

Property and estate, (incliidos both real 
and personal property;), 97 Maas. 507. 

Property, any, (in city ordinance). 2 Cal. 
289. 

^ (in a statute). 108 Mass. 47. 

Property, any earthly, (in a will). 1 
Rawle (Pa.) 408, 

Property attaceied, (in a statute). 6 Abb, 
(K. Y.) Pr. N. s. 64. 

Proper'iy, chattel, (in a devise). 1 Con. 
& L. 200. 

Property, conveyance of, (in a statute), 
9 Barn. & C. 396. 

Property, goods and chattels, (in a will). 
14 East 370. 

Property, I shall leave in the colony, 
(in a will). 17 Eng. L. k Eq. 46. 

Property, I will all my landed, (in a 
devise). 1 N. H, 163. 

Property in lands, (defined), 12 Cal. 56, 
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Pkopertty in watercourses, (how derived). 
Aug. Waterc. § 5. 

Property, my, (in a deed), 1 Dev. & B. 
(N. C ) 452. 

Property, of the residue op testator’s, 
(in a will). 2 Desaus. (S. C.) 573, 578. 

Property on board, (in a policy of insur- 
ance). 7 Pick. (Mass.) 271. 

Property or effects, (in a statute), 23 
Minn. 239, 240. 

Property other than land, (in taxing 
act). L. K 6 Q. B. 707. 

Property, personal, (what is a will of). 
1 Pick. (Mass.) 239. 

Property, real, (devise of). 9 Serg. <& R. 
(Pa.) 445. 

PROPERTY TAX. — Income tax payable 
in respect of landed property. /See Income Tax. 

Property, the remainder op my, (in a 
will). 3 Pick. (Mass.) 374. 

Property, valuable, (whether copyright 
is, independent of Stat. 8 Anne). 1 W. Bl. SOI, 
321. 

Property, whole of his remaining, (in a 
statute). 6 Bing. 630. 

PROPHECIES. — See False Prophecies. 

PROPIXQUI ET OONSANG-IJINEI. 
— The nearest of kin to a deceased person. 

Propinquior excludit propinquum; 
propinquus remottim ; et remottts re- 
raotiorem (Co. Litt. 10) : He who is nearer 
excludes him who is near ; he who is near, him 
who is remote ; he who is remote him who is 
remoter. 

PROPIN QUIT Y. — Kindred ; parent- 
age. 

PROPONENT.— The propoiinder of 
a thing. Thus, the proponent of a will is 
the party who offers it for probate (g. v.) 
See Propound. 

Proportion, (in a statute). 56 Mo. 60 : 34 
Wis. 162. 

Proportion, in equal, (in a deed to four 
sons). 4 Mass. 567. 

Proportion or share, the just, (in a 
deed). 1 Ves. <& B. 103. 

PROPORTUM. — ^Intent, or meaning. — 

Cowell, 

PROPOSAL.— 

g 1. An offer. — Contracts for public 
work or supplies, or for the advancement 
of large private or corporate enterprises, 
are often let out to the lowest bidder, i. e. 
to him who offers to do what is required 
for the smallest sum of money. These 
offers of the competing bidders are called 
'proposals.’^ 


§ 2. A statement in writing of some special 
matter submitted to the consideration of a chief 
clerk in the English Court of Chancery, pur- 
suant to an order made upon an application ex 
parte^ or a decretal order of the court. It U 
either for maintenance of an infant, appointment 
of a guardian, placing a ward of the court at the 
university, or in the army, or apprentice to a 
trade; for the appointment of a receiver, tiie 
establishment of a charity, &c. — Wharton, 

Propositio indefinita sequlpollet uni- 
versali : An indefinite proposition is equiva- 
lent to a general one. 

PROPOSITION.— (1) A single logical 
sentence; (2) an offer to do a thing. 

PROPOSITUS. — The person pro- 
posed; the person from whom a descent 
is traced. 

PROPOUND. — An executor or other 
person is said to propound a will or other 
testamentary paper when he takes pro- 
ceedings for obtaining probate in solemn 
form. (See Action, g 11 ; Probate.) The 
term is also technically used, in England, 
to denote the allegations in the statement 
of claim, in an action for probate, by which 
the plaintiff alleges that the testator exe- 
cuted the will with proper formalities, and 
that he was of sound mind at the time. 

PROPRIA PERSONA.— Sfee In Pro- 
pria Persona. 

PROPRIETARY.— He who has a 
property in any thing. 

PROPRIETARY CHAPELS. --Chapels 
erected by and belonging to private persons, in 
England, and not consecrated for divine service. 
Such a chapel has no parochial rights, unless 
acquired by a composition with the patron, in- 
cumbent and ordinary of the parish church, nor 
can public divine service be celebrated in it ex- 
cept with the consent of the incumbent and the 
license of the bishop. Phillira. Ecc. L. 1183, 
1834; 2 Steph. Com. 746; Moysey v. Hillcoat, 
2 Hagg. Ecc. 30. 

PROPRIETARY RIGHTS.-Those 
rights which an owner of property has by 
virtue of his ownership. When proprie- 
tary rights are opposed to acquired rights, 
such as easements, franchises, &o.. they 
are more often called natural rights [q, v,) 
See Orr Ewing v, Colquhoun, 2 App. Cas. 
854. See Ownership. 

Proprietas totius navis oarinse 
oausam sequitur (D. 6, 1, 61) : The prbjH 
erty of the whole s^iip follows the condition of 
the keel. 
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jrtroprietas verborum est sains pro- 
prietatum I'Jenk. Cent. 16): Propriety of 
words is the salvation of property. 

PROPRIBTATE PROBANDA.— /Sbe 
De Peopkietate Peobaxpa, 

Proprietates verbonim observandSB 
sunt (Jenk. Cent. 136): The proprieties of 
words are to be observed. 

PROPRIETB. — In the French law, the 
ri^ht of enjoying and of disposing of things in 
the most absolute manner, subject only to the 
laws. See Pboperty. 

PBOPEIBTOR is almost synonymous 
with "‘owner” [q, -v.), as in the phrase 
** riparian proprietor.” ErPARiAisr.) A 
person entitled to a trade-mark or a design 
under the acts for the registration or pat- 
enting of trade-marks and designs [q. v.), is 
called “ proprietor” of the trade-mark or 
design. 

Proprietor, (in a petition for dower). 2 111. 
314. 

Proprietors, (applies to corporations). 11 
Cush. (Mass.) 512. 

(in a contract). 3 App. Cas. 1124. 

(in a statute). 6 Nev. <& M. 840. 

Propriety, (equivalent to “property”) 7 
Cush. (Mass.) 63, 70. 

PROPRIO TIQORB. — By its oivn force. 

PROPTER. — For ; on account of. The in- 
itial word of several Latin phrases. 

PROPTER APFEOTTJM.— On account 
of bias or favor. See Challenge, I 3. 

PROPTER DEFECTUM. — On account 
of defect or incompetency. See Challenge, 
I 3. 

PROPTER DEFECTUM SAN- 
G-UINIS,^ On account of failure of blood. 
See Failure of Issue. 

PROPTER DELICTUM. -On account 
of crime. See Challenge, J 3. 

PROPTER HONORIS RBSPBC- 
TUM, — On account of respect of honor or rank. 
See ChaijLengb, ? 3, 

PBOROG-ATED JURISDICTION.— 
In the Scotch law, a power conferred by consent 
of the parties upon a judge who would not other- 
wise have jurisdiction. — Bell Diet. 

PBOROOATION. — Prolonging or put- 
ting 00' to another day. In English law, a pro- 
rogation is the continuance of the parliament 
from one session to another, as an adjournment 
is a continuation of the session from day to day. 
Prorogation never extends beyond eighty days, 
but fresh prorogations may take place from time 
to time by proclamation. iSee 30 and 31 Viet. 
c*8L 


Prosecute, (synonymous with “put in suit 
2 Bing. N. C. 7, 44. 

Prosecute a suit, (authority to, implies 
power to refer it by rule of court). 16 Mass. 
396. 

Prosecute to final jusdgment, (in a bond 
to). 4 Mass. 103. 

Prosecuting witness, (in a statute). 54 
111. 356. 

PROSEbUTION— PROSBOU- 
TOR — 

I 1. A prosecutor is a person who takes 
proceedings against another in the name 
of the government. He may be either the 
public officer appointed for that purpose, 
or a private person injured by the offense. 

§ 2. Criminal. — In England the commonest 
instance of a prosecutor is in criminal matters, 
where the suit is said to be by “ Her IMajesty the 
Queen on the prosecution of A. B. against C. D. 
(the pi-isoner).” The prosecutor may be a pri- 
vate person, in which case lie is generally tlie 
person specially injured by the crime. When 
the crime is of a heinous nature or likely to go 
unpunished for want of a prosecutor, tlie pro- 
ceedings are conducted by the director of pnblio 
prosecutions (g. v.), in the name of the attorney- 
general. 

? 3. Scire facias, <feo. — A person who sets 
in motion proceedings by scire facias to repeal a 
crown grant {see Scire Facias), by the preroga- 
tive process of information {q. ■?;.), by mandamus, 
or similar proceedings, is called the “prosecu- 
tor,” as is also a person who institutes proceed- 
ings for attachment. 

Prosecution, (an indictment is). 6 Mass. 
176 ; 57 Pa. St. 443. 

(in State constitution). 26 Wend, (N. 

Y.) 383, 399. 

(in a statute). 10 Wheat. (U. S.) 292 j 

Penn. (N. J.) 360. 

Prosecutor, (in a penal statute). 3 Zab, 
(N. J.) 373. 

PROSBCUTOE OP THE PLBAS. 
— ^The title of the prosecuting officer in 
each county in New Jersey and one or two 
other States, The term is used in the 
same sense as “ district attorney ” {q. v.) in 
other States. 

PROSECUTRIX.— A female prosecu- 
tor. 

PROSOOBR. — A father-in-law^s father. 

PROSOOERUS. — A wife^s grandmother. 

PBOSFEOTiyE STATUTE, (what is). 1 Price 

182 . 

PROSPECTUS.— A document pub-- 
lished by a company or corporation, or by 
persons acting as its agents or assignees* 
setting forth tlxe nature and objects of an 
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issue of shares, debentures or other secu- 
rities created by the company or corpora- 
tion, and inviting the public to subscribe 
to the issue. {See Lind. Part. 103 ; Thr. Jt. 
S. Co. 28, where, however, only prospec- 
tuses issued on the formation of a new 
company are mentioned.) A prospectus 
is also usually published on the issue, in 
England, of bonds or other securities by a 
foreign state or corporation. 

g 2. Prospectuses are of importance from 
a legal point of view, chiefly because they 
are not infrequently made the vehicle of 
misrepresentations, so that persons induced 
to subscribe on the faith of the statements 
contained in them acquire a right of action 
for damages or rescission of the contract. 
This right, however, is limited to those 
who subscribed to the issue, and does not 
extend to persons who may have bought 
shares or bonds on the market, after see- 
ing a prospectus inviting subscriptions. 
Peek u Gurney, L. R. 6 H. L. 377. 

g 3. The English Companies Act, 1867, g 38, 
enacts that every prospectus inviting persons to 
subscribe for shares in any joint-stock company 
shall specify the dates of and parties to any con- 
tract entered into by the company, or its pro- 
moters, directors or trustees, before the issue of 
the prospectus; and that any prospectus not 
specilying these particulars shall be deemed 
fraudulent on the part of the promoters, directors 
and officers of the company knowingly issuing 
the same, as regards any person taking shares on 
the faith of the prospectus without notice of the 
contract. The cases in this section are referred 
to in Twycross v. Grant, 2 0. P. D. 469; Sullivan 
V, Metcalfe, 5 Id, 455. 

Pjrostitute, (defined). 12 Mete. (Mass.) 97 ; 
9 N. W. Eep. 343. 

PROSTITUTION.-— Harlotry ; whore- 
dom; permitting promiscuous sexual in- 
tercourse for the sake of gain. 

Pbostittttion, (defined). 12 Mete. (Mass.) 
97. 

(in a statute). 8 Barb, (N. Y.) 603. 

pROSTITUTIOlST, FOR THE PTJRFOSE OF, (in a 

statute). 52 Ind. 526 ; 54 Me. 24. 

PROTECTED TRANSACTIONS.— 
In England, as a general rule, every bankruptcy, 
by the doctidne of relation, is deemed to com- 
mence from the first act of bankruptcy com- 
mitted by the bankrupt within twelve months 
before the adjudication. The effect of this rule 
is to invalidate alienations and dispositions of 
property by the debtor, and judgments against 
him made or obtained since the act of nank- 


ruptcy, and its object is to protect the general 
creditors against fraudulent and collusive 
arrangements for the benefit of particular cred- 
itors. (Robs. Bankr. 462.) But to prevent the 
rule from bearing hardly on honest creditor, 
the bankruptcy law excludes from its operation 
payments, transfers, contracts, dealings and exe- 
cutions, when made or obtained bond fide by 
persons not having notice of an act of bank- 
ruptcy. These are known as protected trans- 
actions. Id. 463. 

Protectio tarahit subjectionsm., et 
subjeotio protectionem (Co. Litt. 65 a); 
Protection begets subjection, subjection pro- 
tection. 

PROTECTION.— (1) Defense, shelter 
from evil, especially from being arrested. 
(2) An immunity granted by the crown to 
a person to be free from law suits for a 
certain time, and for some reasonable 
cause; it is a branch of the royal preroga- 
tive, now very rarely resorted to. (3) The 
giving of advantages in respect of duties 
to home over foreign commodities. (4) 
An instrument given to sailors attesting 
their American citizenship. (5) A simiLar 
instrument protecting the sailor receiving 
it from impressment. 

PROTECTION OP INVENTIONS 
ACT.— The Stat. 33 and 34 Viet c. 27. By 
this act it is provided that the exhibition of new 
inventions shall not prejudice patent rights, and 
that the exhibitions of designs shall not preju- 
dice the right to registration of such designs. 

PROTECTION ORDER.- By Stat. 20 
and 21 Viet. c. 85, ? 21, a wife who has been de^ 
serted by her husband may apply to a magis- 
trate or justices, or the judge ordinary of the 
Divorce Court (now a judge of the Probate, Di- 
vorce and Admiralty Division of the High 
Court), for an order protecting her earnings and 
property acjtuired since the commencement of 
such desertion from her husband, and those 
claiming under him. On the order being made 
the earnings and property belong to her as if slie 
were a feme sole; and as to her property and 
contracts generally, the order has the effect of a 
decree of judicial separation (q.v.) Wats. Comp. 
Eq. 388 ; Browne Div. 193 ; Macq. Husb. <& W. 
222. See Writ of Protection. 

PROTBOTIOITIBTJS, DB.— The stat. 33 
Edw. I., Stat. 1, allowing a challenge to be en- 
tered against a protection, &c. 

PROTECTOR OP SETTLEMENT.— 

2 1. The protector of a settlement* is a per- 
son without whose consent a tenant in tail can- 
not bar the entail except as against his own 
j issue, nor a tenant in base fee enlarge his estate 
I into a fee-simple. 


*A 3 to the special meaning of settlement,” '^settlor,” &c.| under the Pines and Recoveries Act, 
tee Setteem^sint. 
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? 2. Owner of prior estate, wlien | 
protector. — In the absence of a protector 
specially appointed by the settlor, the original j 
owner of the fii'st estate for years deteiminable 
on the dropping of a life or lifes, or any greater 
estate, prior to the estate tail, is the protector. 
(Fines and Eecoveries Act, S 22.) Thus, if land j 
is limited to B. for life, with remainder to C. in 
tail, B. is the protector. The act contains spe- 
cial provisions for cases in which co-owners, 
married women, lunatics, &c., have the first prior 
estate. (? 23 et aeq.) The person to whom the . 
prior estate was originally given remains pro- ! 
tector, although he may have encumbered or j 
alienated it. ? 21. 

§ 3. Protector by appointment.— 
Every settlor is empowered to appoint by the 
settlement any number of persons %n esse, not ex- 
ceeding three, to be protector of the settlement in , 
lieu of the person who would otherwise have 
i>een protector, and to insert in the settlement a 
power of appointing a protector in the of 

any protector dying or relinquishing his omce. 

g 4. Although the protector fills an office some- | 
what similar to that of the donee of an ordinary 
power, he is exempt from the rules ap;^lying to 
dealings between the donee and the object of a 
p(^wer. {See Fraud, g IS.) ^ Thus the consent 
given by a protector is not invalidated by his 
obtaining a pecuniary benefit in consideration of 
his giving it. g 37 j Shelf. R. P. Stat. 331. See 
Disentailing Deed ; Estate Tail ; Tenant 
TO THE PRJECIPE. 

PROTBOTOPATB.— (1) The period dur- 
ing which Oliver Cromwell ruled in England. 
(2) Also the office of protector. (3) The rela- 
tion of the English sovereign, till the year 1864, 
to the Ionian Islands, and, perhaps, at the present 
time, to Egypt, 

PROTEST*— 

g 1. In its most general sense, a protest 
is an express declaration by a person doing 
an act that the act is not to give rise to 
an implication which it might otherwise 
cause. (3 Sav. Syst. 246.) Thus, the pay- 
ment of a sum of money by A, in answer 
to a demand by B. would in general give 
rise to the presumption that the money 
was owing by him to B., and if A. wishes 
to prevent it from doing so, he pays the 
money under protest. [See an instance, 
Hilliard v. Eiffe, L. B. 7 H. L. 40.) As a 
general rule, a protest is not efiectual 
unless the payment or other act takes 
place under compulsion. Thus, if A. 
wrongfully distrains goods belonging to B., 
and B. pays the sum claimed for rent 
under protest in order to regain his goods, 
he may afterwards sue A. to recover the 
amount. See Dxteess. 

g 2. Bills of exchange.— In the law of 


bills of exchange and promissory notes, a 
protest is a solemn declaration by a notary 
stating that he has demanded acceptance 
or payment, and that it has been refused, 
with the reasons, if any, given by the 
drawee or maker, acceptor or indorser for 
the dishonor. (Byles Bills 257.) Tlie 
object of a protest is to give satisfactory 
evidence of the dishonor to the drawer or 
other antecedent party; but it is not 
necessary except in the case of a foreign 
bill [Id. 255), or to hold parties to a note 
other than the maker. See Bill op Ex- 
change, § 10 ; Noting. 

I 3. For better security.— Protest for 
better security is where the acceptor 
becomes insolvent, or his credit is publicly 
impeached before the bill falls due. In 
such a case the holder may cause a notary 
to demand better security, and on its being 
refused the bill may be protested, and 
notice sent to an antecedent party. The 
only advantage of such a protest seems to 
be that there may be a second acceptance 
for honor; for in other cases the rule is 
that there cannot be two acceptances on 
the same bill. Byles Bills 257. 

? 4. Appearance under protest.— In 
the English Admiralty Division, a defendant 
desiring to object to the jurisdiction must enter 
an appearance iinder protest, and then make an 
application by summons or motiem to have the 
action dismissed on the ground of want of juris- 
diction. (The Catterina CliiazKare, 1 P. D. 36S ; 
The Vivar, 2 P. D. 29.) Formerly, a question 
of this kind was raised by ‘'plea<lhigH on pri»le.st,” 
commenced by the detendant filing a “petition 
on protesV^ to which the i)luintifi’ filed a reply, 
and so on. (Wins. & K Adm. Pr. 202 ; The 
Pieve Superiore, L. 11. 5 P. C. 482.) For an 
instance of a prote.st filed by the attorney- 
general, see The Parlement Beige, 4 P. I). I.'U). 
As to appearance under protest in the eecdcsuus- 
tical courts, see Pliillim. Eoc*. L. 1258; and in 
divorce practice, see Browne Div. 21. 

i 5. In maritime law,— A writing, 
attested by a justice of the peace, ii notary 
public, or a consul, made and vorifiod by 
the master of a vessel, stating tho severity 
of a voyage by which a ship has Hiifierod, 
and showing that it was not owing to the 
neglect or misconduct of tho master. — 
Bouvier, 

? 6. Duties on imports.— A written 
notice of objection served by an importer 
upon the collector of the port, when, being 
charged with what he deems an excessive 
duty on particular goods, he nevertheless 
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desires to pay it in order to withdraw the 
goods from the custom house. The effect 
of this protest is to reserve to the importer 
a right to bring an action to test the ques- 
tion and recover back the excess from the 
collector. 

Pjrotest, (defined). 12 Barb. (N. Y.) 245, 
250 ; 3 Den, (N. Y.) 16 j 47 K Y. 570 ; 2 Ohio 
St. 345. 

" " (wbat is evidence of). 1 Day (Conn.) 

91 ; 2 Hill (K. Y.) 451, 635. 

Pbotest I 2 T WEirnfO, (in a statute). 129 
Mass. 551. 

PROTESTANDO. — See Pbotestatioit. 

PBOTESTANTS. — Those who 
adhered to the doctrine of Luther; so 
called because, in 1529, they protested 
against a decree of the Emperor Charles 
V. and of the diet of Spires, and declared 
that they appealed to a general council. 
The name is now applied indiscriminately 
to all the sects, of whatever denomination, 
who have seceded from the Church of 
Rome. 

PROTBSTATIOIT. — A formula once used 
in pleadings at common law when a party wished 
to prevent an admission of a fact by him in one 
action from being afterwards used against him 
in another action as an estoppel or conclusion of 
the truth of the fact. (Co. Litt, 124 b.) The 
necessity of protestation was abolished in 1834. 
Steph. PI, (5 edit.) ^49, n, (q). 

Pbotested, (said of a bill), 2 Doug. (Mich.) 
425. 

(in a reply to a written interrogatory). 

112 Mass. 63. 

Pbotj2STI2?g, (in pleading). 3 Bouv, Inst. 
293. t 

PROTHONOTARIBS.-~(l) The 
chief cleiks of’ some American courts. 
(2) Officers in the English Courts of Com- 
an on Pleas and Exchequer, who were 
superseded by the masters. 7 Will. IV. 
and 1 Viet, c, 30 ; 1 Steph. Com, (7 edit.) 
49. 

PROTOCOLS. — The original acts and 
proceedings in an ecclesiastical cause taken 
down by a notary {tt^cotoc the things 

first glued together, i. e. the original drafts). 
Phillim. Ecc. L. 1243 ; Just. Nov. 45, de Tabeil. 

PROTTJTOR. — ^In the civil law, a guasir 
tutor. 

PROTJT PATBT PER RBOORDITM. 
-yEven as it appeal's by the record. The omis- 
sion of the words “per records” is hut /orm, 
and so it was twice adjudged, viz., in Hancocke 


1 Prowd,^and Clegat v. Banbury, 2 Sid. 16 ; 1 
Saund 337 b, n. (4). Rendered unnecessary by 
14 and 15 Viet. c. 100, | 24, — If^harton, 

PRO V'E.“-5te<3 Proof; Probate. 

PROVER. — ^An approver (q, v.) 

' pROVER Tn5T>ER BANKRUPTCIES, (in a de- 
claration for slander). 7 Bing. 119. 

1 PKOViBEn, (constitutes a condition). 21 Ala. 
[S9. 

(does not necessarily import a condi- 
tion), 8 Allen (Mass.) 596. 

(in an agreement). 3 Campb. 385. 

(in a covenant). 16 Conn. 409, 419 ; 

2 Mod. 73, 76. 

(in a deed). 1 Cro. 360. 

(in an indenture of apprenticeship). 

4 Day (Conn.) 313. 

(in a lease). Willes 496, 498. 

(in a statute). 58 Ala. 396. 

(in a will). 11 Wend. (K Y.) 259; 

Willes 303, 308. 

^ Provided always, (may constitute a condi- 
tion, limitation, or covenant). 20 Ind. 398. 

(in a deed). 8 Bara. & C. 308, 315; 

Litt. § 329. 

(in a will). L. R. 5 H. L. 632. 

PROVINCE. — (1) A district subject to 
an archbishop*s jurisdiction. England is 
divided into two provinces, those of Canter- 
bury and York, and each province con- 
tains divers dioceses. (1 Bl. Com. 111. 
See Archbishop ; Diocese ; Provincial 
Courts.) (2) Authority; power; function; 
as the province of a judge, court, or jury. 
(3) A colony or dependency. 

PROVINCIAL CONSTITUTIONS.— 
The decrees of provincial synods held under 
div.ers Ai’chbishops of Canterbury, from Stephen 
Langton, in the reign of Henry III, to Henry 
Chichele, in the reign of Henry V., and adopted 
also by the province of York in the reign of 
Henry VI. — I/ynd, Frov, 

PROVINCIAL COURTS.— Ecclesiasti- 
cal Courts within the provinces of the two pri- 
mates, and are hence also called the “ Courts of 
the Primates.'' They are (1) in the province of 
Canterbury— (a) the 001111 : of Arches {q, r.) ; (b) 
the Court of the Vicar-General, wherein bishops 
of the province are confirmed; (c) the Court of 
the Master of the Faculties, wherein cases relat- 
ing to notaries public are heard (see Faculty) ; 
(d) the Court of Audience {q, v .) ; and (e) the 
Court of the Commissary of the Archbishop ; 
(2) in the province of York— (a) the Supreme 
Court or Chancery Court {see Ohanobby, § 7) ; 
(b) the Consistory Court; and (c) the Court of 
Audience (j. v.) Phillim. Ecc. L, 1201, See 
Diocesan Courts. 

PROVING A WILL IN CHAN- 
CERY. — Where lands were devised by 
■will away from the heir, the devisee, in 
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order to perpetuate the testimony of the 
witnesses to such will, exhibited a bill in 
Chancery against the heir, and set forth 
the will verbatim therein, suggesting that 
the heir was induced to dispute its validity; 
and then the defendant having answered, 
they proceeded to issue as in other cases, 
and examined the witnesses to the will; 
after which the cause was at an end, with- 
out proceeding to any decree, no relief 
being prayed by the bill ; but the heir was 
entitled to his costs, even though he con- 
tested the will. 3 Bl. Com. 460 ; 3 Steph. 
Com. (7 edit.) 463 ri. 

PBOVUSTG OP THE TENOK.— In the 
Scotch law, an action for proving the tenor of a 
lost deed . — JSell Diet. 

PROVTSI 9 N— PROVISORS.— In the 
law of preemunire (q.v.) a provision was a nona- 
ination by the pope to an English benefice before 
it became void, tliough the term was afterwards 
indiscriminately applied to any right of patron- 
age exerted or usurped by the pope. The Stat. 
36 Edw. I. was the first statute against provisions. 
Peraons who attempted to take the benefit of 
provisions were called “provisors.” 4 Steph. 
Com. 189. 

PROVISIONAL.-Temporary. 

PROVISIONAL ASSIGNEES. 
— Those who (under a former system of the 
English bankiupt law) were appointed under 
fiats in bankruptcy in the country to take charge 
of bankrupts’ estates, &c., until the creditors’ 
assignees weie appointed. 

PROVISIONAL COMMITTEE.— 
A committee appointed for a temporary 
occatsioii- 

PROVISIONAL ORDER.— Under 
various acts of parliament, certain public bodies 
and departments of the government are author- 
ized to inquire into mattei’s whicli, in the ordi- 
nary course, could only be dealt with by a 
private act of parliament, and to make ordem 
for their regulation. These orders have no 
efTect unless they are confirmed by an act of 
parliament, and are hence called “ pivj visional 
orders.” Several orders may be confirmed by 
one act. The object of this mode of proceeding 
is to savp the trouble and expense of promoting 
a number of private bills. 

As to provisional ordem by the inclosure com- 
see Incjlosure> g 3. Provisional 
orders are also made by the Local Government 
Board under the Public Health Act. 

PROVISIONAL REMEDY.— 
A term employed in the New York Code 
to designate a class of civil remedies giving 
the plabitilf a temporary security during 


the prosecution of his action. Such rem- 
edies are arrest, attachment, claim and 
delivery, injunction, receiver, &c. 

PEOVisiONAii REMEDY, (in a statute). 36 
How. (N. Y.) Pr. 640; 64 Id. 97. 

PROVISIONAL SEIZURE.— A pro- 
ceeding in Louisiana substantially the 
same as attachment of property in other 
States. 

PROVISIONAL SPEOIPIOATION. 
— See SPBCinoATioN. 

PROVISIONES. — Those acts of parlia- 
ment which were passed to curb the arbitrary 
power of the crown . — MaU Paris* 

PROVISIONS.— (1) Food; victuals. (2) 
The nominations to benefices by the pope were 
so called, and thase who were so nominated 
were termed “ provisors.” Various statutes w^ere 
passed in the reign of Edward III. foi bidding 
all ecclesiastical persons from purcluising these 
provisions, in particular the Stats. 25 Edw. II L 
St. 6 , and 27 Id. st. 1, which are pre-eminently 
called the “Statutes of Provisors.” See Pb.m 

MUNIBE. 

Provisions, (include “corn”). 23 Ark. lOX 
in lien act). 64 Ala. 670. 
in a will). 6 Ired. (N. C.) Eq. 8C3 , 
7 Jur, 1147 ; L. B. 7 Ch. 356. 

Provisions and stores, (in a statute). 20 
Wend. (N. Y.) 177. 

PROVISIONS OP OXFORD.— Cerl 
tain provisions made in tlie Parliament of Ox- 
ford, 1258, for the purpose of becuriiig the 
execution of the provisions of Oharfa, 

against the invasions thereof by Henry III, ; the 
government of the country was in cfloct commit- 
ted by these provisions to a standing committee 
of twenty-four, whose chief merit consisted in 
their representative character and their real 
desire io efiect ;in improvement in the king’s 
government. — Brown . 

Provisions of war, (fat cattle are). 2 
Wheat. (U. 8 .) 119; 9 Grauoh (U. B.) 243. 

PROVISO. — A clause in a deed, stat- 
ute or other instrument, begintnug “ pro- 
vided always, that, <&;c. in Latin, prooim 
semp^. (Litt. i 829.) It operates as a 
condition, limitation, qualification or cove- 
nant, according to its tenor. (Oo. Litt, 
203b.) A oommon instance of a proviso 
is that for re-entry contained in almost 
every lease [see Right of Entry), and the 
proviso for redemption contained in an 
ordinary mortgage (q. v. ? 6). 

Proviso, (defined). 9 Bam. & 0- 881, 886. 

(when creates a Condition). 1 KeK 

897; 8 Com. Dig. 86; Clo«n* L* & L 106. 
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Pboviso, (when does not create a condition). 
1 Cro. 73. 

(in an agreement). 1 Lev. 155. 

(in a bond). 2 Mod. 36. 

(in a mortgage deed), 2 Munf. (Va.) 

337; 2 Co. 70; Yelv. 206. 

(in a lease). 3 Wheel. Am. C. L. 191 ; 

1 Cro. 242 ; Dyer 150 a. 

(in a marriage settlement), 1 Keb. 

842, 860. 

(in a statute). 15 Pet. (U. S.) 165, 423 ; 

58 Ala. 396, 401; 4 Johns. (N. Y.) 304; 1 Hen. 
& M. (Va.) 341. 

(in a lyill). 1 Dyer 3 b. 

Proviso est providlere prsesentia et 
fatura non prseterita (Co. 72) : A proviso 
is to provide for the present or future, not the 
past. 

PROVISO, TRIAL BY.— In the English 
practice, where the plaintiff after issue joined, 
did not proceed to trial where he ought to have 
done so, the defendant might, under the old prae- 
vice, have the action tried by proviso ; he might 
give the plaintiff notice of trial, make up the 
record, carry it down and enter it, and proceed 
to the trial as if he were proceeding as plaintiff. 
Tills could be done only in cases where the 
plaintiff had been guilty of some laches or de- 
fault after issue joined, except in rejilevin, pro- 
hibition, gna7'e impedit, and error in fact; in 
which cases, both parties being plaintifts, the 
defendant might make up the record, and there- 
upon proceed to trial, although no laches or 
default were imputable to the plaintiff. By rule 
42 H. T. 1853, “no trial by proviso shall be 
allowed in the same term in which the default 
of the plaintiff has been made, and no rule for 
a trial by proviso shall be necessary.” By 0. L, 
P. Act, 1852, 9 116, nothing shall affect the right 
of a defendant to take down a cause for trial after 
default by the plaintiff ; if records are entered 

for trial both by the plaintiff and the defendant, 
the defendant's record shall be ti*eated as standing 
next in order after the plaintiff's recoixi in the 
list of causes. A defendant was seldom tried by 
proviso, as the better course was to take proceed- 
ings under the C. L. P, Act, 1852, § 101. (2 

Chit. Arch. Pr. (12 edit.) 1492.) Under the new 
mctice of the Judicature Acts, if the plaintiff 
oes not within six weeks after the close of the 
pleadings, or within such extended time as a 
court or judge may allow, give notice of trial, 
the defendant may, before notice of trial gi.vep 
by the plaintiff give notice of trial and thereby 
sperif:^ a mode of trial, and in such ease the 
plaintiff, on giving notice within four days or 
such extended time as a court or judge may 
allow, that he desires to have the issues of fact 
tried before a judge and jury, shall be entitled 
to have the same so tried. (Jud. Act, 1875, Ord. 
XXX vi., r. 4; ?re, ofeo, rr. 2 and 3.) — Wharton. 

PROVOCATION,-™ Incitement to 
violence. Provocation can never render 
honucide either justifiable or excusable; 
at the most, it may reduce murder to 
man&lau^hter, (1 Hale P. 0. 466.) But 
if there be evidence of express malice, or 


if the provocation was at an end, the 
homicide would be murder, and not man- 
slaughter. The matter alleged as provoca- 
tion must consist of some sort of battery, 
with or without words, and not of words 
only. Arch. Cr. Pr. 631-4. 

PROVOST. — The principal magistrate of a 
royal burgh in Scotland ; a governing officer of 
an university or college. 

PROXENETA. — A kind of broker ^ or 
agent. All contracts and agreements respecting 
marriage (commonly called “ marriage-brokage 
contracts”), by which a party engages to give 
another a compensation, if he will n^oliate an 
advantageous marriage for him, are void, as 
being injurious to or subversive of the public 
interest. But the civil law does not seem to 
have held contracts of this sort in such severe 
rebuke, for it allowed proxenetco^ or match- 
makei'S, to receive a reward for their services to 
a limited extent. And the period is compara- 
tively modern in which a different doctrine was 
engrafted into the common law, and received 
the high sanction of the House of Lords. All 
marriage-brokage contracts are utterly void as 
against public policy— so much so that they are 
deemed incapable of confirmation, and even 
money paid under them may be recovered back 
in a court of equity. 1 Story Eq. Jur. g 260. 

PROXIES. — Annual payments made by the 
parochial clergy to the bishop, &c., on visitation, 
Bee Proxy. 

PROXIMATE. — ^Immediate; nearest; 
next in order. 

Proximate cause, (defined). 6 Otto (U. S.) 
130. 

(what is). 32 Me. 46 ; 38 Id. 204. 

PROXIMXrS.— Next. 

Proximus est oui nemo antecedit; 
supremuQ est quern nemo sequitur (D. 
50, 16, 92) : He is next whom no one precedes ; 
he is last whom no one follows. 

PROXY.— 

? 1. Proxy means: (1) A person ap- 
pointed to represent another at a meeting 
or number of meetings; (2) the instru- 
ment containing the appointment. In 
most companies a shareholder has the 
powder of appointing any other shareholder 
as his proxy to vote at meetings. 

§ 2. In English bankruptcy practice, any 
creditor may, by a memorandum subscribed to 
his proof or by a separate instrument in writing, 
appoint a person to represent him as a proxy in 
the matter of the bankruptcy; if in general 
terms, the proxy operates as an authority for the 
appointee to vote at all meeting, receive divi- 
dends, and generally to act in all matters in the 
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bankruptcy as fully as the creditor himself could 
act, Robs. Bankr. 181 et sea, / Bankruptcy Act, 
1869, s. 80, I 8. 

Pkoxy, vote by, (in by-Iayr of corporation). 
6 Day (Conn.) 329. 

Prudenter agit qtd prasoepto legis 
obtemperat (5 Co. 49) ; He acts prudently 
-who obeys the command of the law. 

PRYKl. — A kind of service of tenure. 
Blount says it signifies an old-fashioned spur 
with one point only, which the tenant, holding 
land by this tenure, was to find for the king. — 
Wharton. 

PSEIJDOGrRAPH.— False writing. 

PUBBRTAS.— AChB. 

PUBERTY. — ^The age of fourteen in 
men, and twelve in women; when, by the 
common law, they are held fit for and 
capable of contracting marriage. See 4 
Steph. Com. (7 edit.) 23 ; 4 Broom & H. 
Com. 17. 

PUBLIC. — (1) Open; notorious. (2) 
The whole body of citizens of a nation, or 
of a particular district or city. (8) Affect* 
ing the entire community. (4) Common 
to all ; at the command of any one. 

PUBLIC ACCOUNTS. — The ac- 
counts of the expenditure of the nation. 

Public act, (what is). 4 Hen. & M. (Va.) 
146. 

(distinguished from “special” or 

“private” act). 3 Crim. L. Mag. 185, 186. 

(eflfect of declaring a private or special 

act to be). 10 Bing. 404: 1 Cromp. M. & R. 
44; 4Moo. &S. 177. 

PUBLIC ACT OP PARLIAMENT 
(or OP THE LEGISLATURE),— An 
act which concerns the whole community, 
and of which the courts of law are bound 
judicially to take notice. See^ for distinc- 
tion between a public and private act, 
Private Act; Private Bill. 

Public assembly, (a justice's court is). 3 
Tex. App. 444. 

Public benefit, (taking of land for). 44 
Vt. 648 ; 8 Am. Rep. 398. 

Public blockade, (when terminates). 2 
Wall. (U. S.) 135. 

Public bridge, (what is). 12 East 192, 201 ; 
2 Mau. & Bel 262 ,* 1 Ry. & M. 144. 

(is part of a road). 4 Neb. 150, 158. 

Public building, (in a statute). 6 Vr. (N. 
J.) 377. ^ 

PUBLIC OHAPBLS.-Chapels founded 
at some period later than the church itself; they 


were designed for the accommodation of such of 
the parishioners as in course of time had begun 
to fix their residence at a distance from its site, 
and chapels so circumstanced were described^ m 
chapels of ease, because built in aid of the origi* 
nal church. 3 Steph. Com. (7 edit.) 745, 

Public charity, (what is). 2 Atk. 87. 

Public charity, an institution op 
purely, (in act of March, 1864). 36 Ohio St, 
253. 

Public charity, a purely, (in State con- 
stitution). 90 Pa. St. 21. 

PUBLIC COMPANIES.— Com- 
pany, g 10. 

PUBLIC CORPORATION.— A cor- 
poration created by government for polit- 
ical purposes, as a county, city, town, 
parish, or village; or not for political pur- 
poses, all the stock being owned by the 
government, and the incidents of sover- 
eignty (or some of them) being conferred 
upon it. 

Public corporations, (defined). Ang. & A* 
Corp. 8. 

(what is), 51 Cal. 406, 

(what is not). 14 How. (U. S.) 268 ; 

8 Watts (Pa.) 316. 

(distinguished from private corpora- 
tions). 4 Wheat. (U. S ) 608 ; 13 Wend. (JS\ Y.) 
334 ; 3 Wheel. Am. C. L. 441 ; Ang. & A. Corp. 
22 . 

(when levee district is). 51 Cal. 406. 

PUBLIC DEBT.— See National Debt. 

Public document, (defined). 1 Dak. T. 
328. 

I Public dues, (I’ailroad taxes are). 10 Bush 
(Xy.) 132. 

PUBLIC ENEMY.— A nation at war 
with the United States ; also every citizen 
or subject of such nation. See Common 
CarrIier; Enemy. 

PUBLIC PUNDS.-*Se<s Funds. 

PUBLIC HEALTH.— The law relat- 
ing to public health is contained (as to 
England generally)r in the Public Henlth 
Acts, 1876--9, and (as to London) in .the 
Metropolis Local Management Act, 1855, 
and otheivaots, (The principal ones are 
enumerated in part i. of sched. v! to the 
Public Health Act, 1875; 3 Steph. Com. 
108 et seq.) In America each State has it« 
own system of laws for the preservation 
and protection of the public health, and 
these, together with numerous ordinances 
of the larger cities ^nd towns, form the 
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body of American law on this subject. See 
Local Government Board; I^uisance; 
Sanitary AuTHOBrxiES. 

PUBLIC HIGHWAY,— High- 

way; 15’avigable. 

Public highway, (what is). 1 Pa. 462. 

" - ■ (what is not). 1 Stew. (iN. J.) 100, 

(when a railroad is). 68 111. 524. 

(how pleaded). 1 H. Bl. 351, 

PUBLIC HOUSE. — A place of public 
resort, mostly for purposes of drinking. 
See Gaming; Innkeepers; Publicans; 
License. 

Public house, (distinguished from '^public 
place 26 Ala. 69. 

(a broker's ofl&ce is). 31 Ala. 371. 

(a barber shop is). 30 Ala. 550. 

(country store-house is). 27 Ala. 47 ; 

29 Id. 40 ; 30 Id. 524, 532. 

(house of a toll-bridge keeper is), 29 

Ala. 46. 

(a saddler's shop is). 32 Ala. 596. 

(a lawyer’s office is). 26 Ala. 135; 

37 Id. 472. 

(office of a justice of the peace is). SO 

Ala. 19. 

(a boarding house is not). 3 Brews. 

(Pa.) 344. 

— (a physician’s office is not, within 

statute against gaming). 25 Ala. 78. 

(a privy of a country school-house 

during vacation is not). 35 Ala. 390. 

(in covenant in deed). L. R. 2 Eq. 

688 . 

Public house, at a, (in an indictment for 
playing cards). 19 Ala. 528. 

Public ignominy, (defined). 38 Iowa 220. 
Public indecency, (in a statute). 10 Ind. 
140; 16 Id. 335, 338. 

Public institution, (the University of 
Alabarna is). 5 Stew. & P. (Ala.) 17. 

(the University of North Carolina is). 

8 Ired. (N. C.) Eq. 257. 

Public lands, (defined). 2 Otto (U. S.) 
761 ; 10 Nev. 290. 

Public laws, (what are). 2 Hill (N. Y.) 
241; IT.R. 125; 2 Id, 569. 

(in charter of a village corporation). 

49 Vt. 282. 

Public library, (what is not). 9 E. 1. 559. 

PUBLIU MINISTER. — In inter- 
national law, this term comprises all the 
higher gx'ades of the representatives of j 
foreign countries ; but it does not extend 
to include a consul, or even a consul- 
general, when acting in the place of an ; 
absent minister. See Ambassador; Min- 
ister. 

Public minister, (an attach^ to a foreign le- 
gation is). Baldw. (U. 8.) 234. ! 

Public money, (in act of congress). 12 Ct. 
of Cl. 281, 290. 


Public moneys, (funds of a private corpora^ 
tion are not). 10 Tes. App. 627. 

Public navigable river, ( what is not con- 
clusive evidence of). 2 Barn. <Se Aid. 662. 

PUBLIC NUISANCB,™^e€ Nuis- 
ance, i 1. 

Public nuisance, (defined). 73 Ind. 197 : 4 
Wend. (N. y.) 9, 30. 

(what is). 8 Cow. (N, Y.) 152. 

(any person may abate). 3 Paige (N. 

Public office, (in State constitution). 71 
N. Y. 238, 244. 

(in charter of city of Brooklyn). 77 

N. Y.503, 50S. 

PUBLIC OPPIOBR,- 

§ 1. In America, this phrase means the 
holder of a public government office [see 
Fraud, ? 18), but in England, it is more 
generally used to denote an officer of a 
joint stock company or corporation. 
Fraudulent appropriation of money, alter- 
ation of accounts, destruction of books and 
papers, &c., by such a public officer are 
misdemeanors. Stat. 24 and 25 Viet. e. 96, 
§ 81 et seq, 

^ 2. The term “public officer” in the 
latter sense seems to be derived from the 
Stat. 7 Geo, IV. o. 46, which provided for 
the appointment of public officers of bank- 
ing companies, and empowered such com- 
panies to sue and be sued in the name of 
any such officer, although the companies 
themselves were not incorporated. A sim- 
ilar provision was frequently contained in 
private acts authorizing the formation of 
unincorporated companies. , Companies 
formed under the modern acts are always 
incorporated. See Companies Acts. 

Public officer, (defined). 1 Pinn. (Vyis.) 
182; 32 VVia. 124; SQM 79 . 

(includes officers de facto and de mre], 

69 Me. 22. 

(in a statute). 49 Ala. 88. 

Public, or joint stock, (in a statute). 3 
Stark. 158. 

Public peace, (what is a breach of). 11 Vt. 
236. 

(what is not a breach of). 22 Vt. 323. 

Public peace and order, (in a statute). S 
Daly (H. Y.) 276. 

PUBLIC PLACE!.— This phrase has 
been variously defined in criminal cases 
where an element of the offense consists 
in its having been committed in a public 
place. 85se the references given below. See^ 
akOf Affray; Gaming; Indecent Expo- 
sure. 
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Public place, (defined). 52 Ala. 384; 29 
Ind. 205 ; 52 Id, 311, 312, 4S1 ; 26 Tex. 204. 

(what is). 13 Ala. 602; 17 Id. 369; 

19 Td. 551 ; 22 Id, 15 ; 35 Id. 392 ; 4S Mo. 300 ; 
57 N. H. 5 p 36; 26 Tex. 145; 22 Gratt. (Va.) 
917; S Leigh (Va.) 741; 2 Va. Gas. 515; 44 
Wifa. 213. 

(what is not). 12 Ala. 492 ; 22 Td. 15 ; 

26 Id. 69; 21 Tex. 223; 6 Gratt. (Va.) 689; 8 
iiZ. 585; 14/d. 679. 

(not equivalent to “public highway”). 

18 Ala. 415; 29 Iiid. 206. 

(not Bvnonymous with “ public house”). 

26 Ala. 69. 

(in a statute). 25 Ala. 60 ; 26 Id. 135 ; 

1 C. E. Gr. (N. J. ) 48 ; 4 Hun (N. Y.) 636 ; 36 
Vt. 645 ; 40 Id. 437, 448. 

(to post notice of sale). 71 Me. 547. 

Public place of amusement, fa billiard 
room is not, unless liceused). 13 Allen (Mass.) 
247. 

Public place, or other, (in a statute). 36 
K. H. 59. 

Public places, (in a statute). 6 Pick. (Mass.) 
276. 

PUBLIC FOL , lCY.—See Policy. 

Public policy, (obligations against, are void). 
5 Hulst. (X. J.) 92. 

Public posts, (m a contract). 13 Iowa 229. 
Public printing, (defined). 4 Ind. 1. 

PUBLIC PHOSBOUTOR.~5tf^j Di- 
rector OP Public Phospxutio.ns ; District 
Attorney ; Prosecutor of the Pleas. 

Public purpose, (defined). 20 Mich. 485. 
(what is). 3 Wall. (U. S.) 654; 4 Id. 


PUBLIC RIVER.— Rivers, 1 1. 

Public river, (defined), 17 Wend. (N. Y.) 
591. 

(what is). 3 Cai. (N. Y.) 307 ; 20 

Johns. (X. Y.)-98; 1 McCord (S. C.) 580; Ang. 
Waterc. J 535. 

(what is not). 6 Dowl. <& Ry. 616. 

Public road, (a turnpike is not). 10 Ired. 
(X. G.) L. 222. 

Public sale, (in a statute). 4 Watts (Pa.) 
2oS. 

Public school, (defined). 103 Mass. 97, 99, 

100 . 

(distinguished from colleges, incorpo- 
rated academies, and the higher seminaries of 
learning). 12 Allen (Mass.) 608. 

PUBLIC SCH00LS.-/S€« Common 
Schools; Education Acts, 

Public square, (defined). 7 Ind. 641: 8 
M. 174, 878. 

PUBLIC STATUTE.— See Poblio 
Act, <fce. 

Potlic statute, .(what is). 1 Crancli (XJ. 
S.) C. C. 3G9; 5 Mass. 266, 268, 324 : 8 Cow. 
(N. Y.) 662. . , , 


Public statute, (what is not). 9 Greenl. 
(Me.) 54. 

Public stocks and securities, (what are). 
10 Allen (Mai,ti.) 100. 

Public street or road, (in hackney coach 
act). L. R. 4Ex. 319 

Public tax, (defined). 46 X. Y. 506. 

Public taxes, (in corporate charter). 46 
Vt. 773 ; 14 Am. Rep. 640. 

Public trade, (what constitutes). 3 Q. B. 39 

PUBLIC, TRUE, AND NOTORI- 
OUS. — The old form by which charges in tlie 
aileqathns in the ecclesi^tical courts were de- 
scribed at the end of each particular. 

Public trust, (what is). 2 Cromp. & J. 
636. 

(in State constitution). 2 Cow. (N. 

Y.) 14. 

^ (in a statute). 20 Johns. (N. Y.) 492. 

Public use, (defined). 18 Gal. 229. 
what is). 1 Vt. 350, 351. 
taking land for). 60 X. H. 591 ; 4 
Coldw. (Tenn.) 419. 

Public uses, (in a devise). 7 Wheel. Am. 
C. L. 406. 

PUBLIC VERDICT.— 5^6 Privy 
Verdict. 

Public war, (when justifies the taking of 
life). 25 Wend. (N. Y.) 574. 

PUBLIC WAYS.— Highways {q.v.) 

Public welfare, (embraces public health 
and convenience). 20 Ohio St. 349. 

State constitution). 4 Ohio St. 494. 

Public works, (in State constitution). 13 
Fla. 699. 

PUBLIC WORSHIP REG-ULATION 
ACT, 1874, contains pi’ovisious designed to 
prevent unlawful alterations in or additions to 
the fabric, ornaments or fui’iiiture of any church 
belonging to the Church of England, to prevent 
the use of unlawful ornaments, and to enforce 
tlie use of prescribed ornaments un<l vestures, 
and the observance of the rites ortlerod by the 
Cook of Gomnion Prayer. Phi Him. JOco. L. 
Supp. 38; Regulfle Goneralcs, February, 1879, 
4 P. D. 250. SeQ Ecclesiastical OouxtTS. 

PUBLIC WRONGS. — All crimes 
and misderneanors [qq, v.) 

PUBLICA JUDIOIA.— -See Popular 
Actions. 

^ PUBLICANS.™ Pecftons authorized by 
license to retail beer, tpirits, or wines. In 
England, under the term publicans, are com- 
prised innkeepers, hotel-keepers, alehotise-keep- 
ers, keepers of wine vaults, m. An inn difiera 
from an alehouse in this— that the former is a 
place intended for the lodging, as well as the 
entertainment of guests, whereas the latter is 
intended for their entertainment only. If how- 
ever, ale or beer be commonly sold in an inn, as 
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is almost inTariably the case, it also is an ale- • 
lioufee, and it travelers be furaislied with beds, j 
lodged and entertained in an alehcnise, it also is ‘ 
an inn. It is not material to the character of an ‘ 
innkeeper that he should have any sign over his 
door ; it is sufficient that he makes it his busi- 
ness to entertain travelers. As to the duties and 
the responsibility of innkeepers, see Inn- 
keepers. As to the licensing of public houses, 
:ec License, | 5 and n. 

PTTBIiIOATIO. — In the civil law, confisca- 
ion. 

PUBLIOATION-PUBLISH — 

§ 1. Libel. — To publish a libel is to 
deliver it, ,exhibit it, read it or otherwise 
communicate its purport to any person 
other than the person libeled. Steph. Cr. 
Dig. 186. 

I 2. Patent. — A patent for an invention 
may be invalidated, in England, by prior 
publication there. Thus, if the invention 
was described in a book accessible and 
known to the general public in England, 
or at least to that portion of the public 
whose attention is turned to such matters, 
before being patented, that would invali- 
date the patent. (Stead v. Williams, 2 
Webs. P. R. 126; Stead v. Anderson, Jrf. 
147 ; Plimpton v. Spiller, 6 Oh. D. 412 ) A 
similar rule obtains in American patent 
law. 

i 3. Will. — In the law of wills, publica 
tion signifies that a will has been recog- 
nized by the testator as his operative will ; 
express publication in the presence of 
witnesses is necessary, but, in England, 
the fact of a will being in the custody of 
the testator is a sufficient publication of a 
Tsdll of personalty. (Wras.Ex.81.) Whether 
the Statute of Frauds required publication 
of a will of land is doubtful. {Id, 86, n, q.) 
And now, by the Wills Act, no publication 
of a will is required. 1 Viet. c. 26, § 13. 

Publication, (what is). 2 Serg. & E. (Pa.) 

102 . 

(when libelous). 3. Grim. L. Mag. 

178. 

(in a submission to arbitration). 8 

Dowl. Pr. C, 392. 

Publication of a libel, (wbat is). 3 Barn. 

Aid. 717 ; 4 Barn. C. 35 ; 1 »Saiind. 132 a. 

Publication of a will, (what is), 1 Mass. 
263 n. 

PUBLIOI JURIS (“of public right”), 
as applied to a thing or right, means that 
it is open to or exercisable by all persons. 

? 2, When a thing is common property, 


• so that any one can make use of it who 
j likes, it is said to be publiei juris, as in the 
‘ case of light, air and public water. See 
Air; Light; Natural Eights ; Water. 

§ 3. So when a copyright or patent has 
expired, or a trade-mark or trade-name 
becomes common property, the book, pro- 
cess, trade-mark, or trade-name is said to 
be publiei juris, i. e. any person can print 
or use it. Ford v, Foster, L. R. 7 Ch. 611. 

§ 4. As applied to the case of water flow- 
ing through private land, publiei juris 
means that the water flows in such a de- 
fined channel as to give the owner of each 
piece of land through which it passes what 
are called rights of water in respect of it, 
as opposed to water which is either con- 
fined to one piece of land, as in a pond, or 
percolates or flows in no defined course. 
“Flowing water is publiei juris, not in the 
sense that it is a bonum mcam, to which 
the first occupant may acquire an exclu- 
sive right ; but it is public and common in 
this sense only, that all may reasonably 
use it who have a right of access to it.” 
Embrey v. Owen, 6 Exch. 869, quoted in 
Phear Ets. W. 22. 33. 

Publish, (defined). 2 Dev. (N. C.) L. 115. 

(in copyright act). 5 Cli. D 267, 279, 

Published, (a will is, when delivered). 3 
Mees. & W. 4G1. 

(when an award is). 28 Vt. 445, 448; 

9 Bing. 605; 1 Dowl. Pr. C. 722; 2 Chit. Gen. 
Pr. 115. 

(in a statute). 1 Halst. (N. L) 415. 

Publisher, (when means “printer”). 20 
Mhm. 448. 

PUCHTA. — Georg Friedrich Puchta 
was born August 31st, 1798, became pro- 
fessor at Erlangen, Munich, Marburg, 
Leipzig and Berlin, and died January 8th, 
1846. He wrote numerous works on 
modern Roman law, especially the Qursus 
der Insiitutionen and the Lehrbuch der 
Pandeaten, — Holtz. Encycl. 

PTJDDLIITG-'— A process of importance in 
canal and other engineering works. A mixture 
is made of well-tempered clay and sand, reduced 
to a semi-fluid state, and rendered impervious to 
water by manual labor, as by working and chop- 
ping it about with spades. It is usually applied 
in three or more strata, to a depth or thickness 
of about three feet; and care is taken at each 
opemtion so to work the new layer of puddling 
stufif as to unite it with the stratum immediately 
beneath. Over the top course a layer of com- 
mon soil is usually laid. It is only by puddling 
that the filtration of the water of canals into the 
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neighboring lower lands through which they 
I)ass can be prevented. (1 Smiles’ Lives of the 
Engineers 353, n. (2)). Also a process in the 
in the smelting of iron. — Wharton. 

PUDSjBIjD. — T o be free from the payment 
of money for taking wood in a forest, Co. Litt. 
233 a. See Woodgild- 

Pueri sunt de sanguine parentum, 
sed. pater et mater non stmt de san- 
guine puerorum (3 Co 40): Children are 
of the blood of their parents, but tlie father and 
mother are not of the blood of the children. 

PUERITIA. — The age from seven to four- 
teen. 4 Steph. Com. (7 edit.) 23. 

PUFBNDORF. — Samuel (Freiherr) 
von Pufenclorf was born January 8th, 1682, 
became professor in Heidelberg, and died 
October 16th, 1694. He wrote De Jure 
Maturse et Gentium and other works. — 
Holtz. EncycL 

PUFFER, — One who attends a sale by 
auction for the purpose of raising the price 
and exciting the eagerness of the bidders. 
A bidder may be privately appointed by 
the owner, in order to prevent the estate 
or property from being sold at an under- 
value; but where a person is employed, 
not as a precaution to prevent a sale at an 
undervalue, but to screw up the price, it is 
a fraud. A vendor can appoint only one 
bidder. If the particulars or advertise- 
ments state that the property is to be sold 
without reserve, the sale would be void 
against a purchaser, if any person were 
employed as a puifer, and bid at the sale. 
(St. Leon. Vend. & P. (14 edit.) 9-11.) As 
to the invalidity, in certain cases, of sales 
by auction of land, by reason of the em- 
ployment of a puffer, see 30 and 31 Viet, 
c. 48. 

PUGrILISM.— P kize-fightinq. 

PUIS DAERBIN CONTINU- 
ANCE.— Under the common law system, 
a plea puis darrein continuanoe is one in 
which the defendant pleads some matter 
of defense which has arisen since the 
last continuance,” or adjournment. [See 
CoOTiNUANOE.) After the abolition of con- 
tinuances in England, the same name was 
given to plesis of defenses which arose after 
tbe defendant has put in his plea. (See 
Plea, 2 ^0 Under tbe new English prac- 1 
tice, where a ground of defense arises after ! 


the delivery of the statement of defense, 
the defendant may, by leave of the court, 
deliver a further defense setting forth the 
same. Rules of Court xx. 1; Arch. Pr. 
737. 

PUISNE literally means “ later bom,” as in 
the phrase mulier pufsni {see Mclier). As aj)- 
plied to incumbrances, puisnS denotes subsequent 
in point of date. See Eriority, ? 2. 

While the old Common Law Courts existed in 
England, all the judges of each court, except the 
chiefs, were called ‘^puisni justices,” or pui^ni 
barons,” according to the court. The justices of 
the Queen’s Bench Division, other than the lord 
chief justice, are similarly called ^^puisn6 jus- 
tices.” 

PUISSANCE PATBRNBLLB. — In 
the French law, tbe male parent has the follow- 
ing rights over the person of his child: (1) If 
child is under sixteen years of age, he may pro- 
cure him to be imprisoned for one month or under, 
(2) If child is over sixteen and* under twenty- 
one he may procure an imprisonment for six 
months or under, with power in each case to pro- 
cure a second period of imprisonment. The 
female parent, being a widow, may, with the ap- 
proval of the two nearest relations on the fathePa 
side, do the like. The parent enjoys also the 
following i-ights over the property of his child, 
viz., a right to take the income until the child 
attains the age of eighteen years, subject to 
maintaining the child and educating him in a 
suitable manner. — Brown. See Patria Poteb- 

TAS. 

PULSATOR. — ^The plaintiff, or actor. 

Pulse, (beans are a species of ). Moo. 0. C. 
323, 326. 

PUNCTUATION. — The division of a 
written or printed document into sentences 
by means of periods; and of sentences into 
smaller divisions by means of commas, 
semi-colons, colons, <fco. Punctuation has 
no place in the construction of deeds or 
other written instruments. 

PuKCTUATiON, (when resorted to to interpret 
a writing). 11 Pet. (U. S.) 41. 

PUND-BRECH. — Pound-broach (q. tj.) 

PumsHABLB, (in a statute). 118 Mass. 86. 

PUNISHMENT. — ^The penalty for 
transgressing the law. Crime; Death; 
Imprisonment; Penal Servitude; Pen- 
alty; Police Supervision ; Whipping. 

Punishment, (in a statute). 2 Mass. 30. 

Punishments, usual, (what are). 2 Wheel 
O. Oas. 26. 

PUNITIVE.— 5<ge Damages, { 4 



PTTXITIYE. 


Cl 039:) 


PURCHASER 


PrxiTiVE, f synonymous with “exemplary” 
as applied to damasfesK SO 111. 2S3. 

(synonymous with “vindictive” and 

“ exemplary ” as applied to damages). 2 Mete. 
(Ky.) 146.* 

PUPILi. — A ward; one under the care 
ot jigHHidirtn. 

PUPILARITY.— R’on-age. 

Pupillus pati posse non intelligitur 
(D. 50, 17, 110, 2) : A pupil or infant is not 
supposed to be able to suffer, f. e. to do an act to 
hib own prejudice. 

PIJR ATJTEB VIB.— xSee Tenant for 
Life. 

PUR CAUSE DB VICIITAGB.— /See 

CoiiiiON, § 8. 

PURCHASE . — Norman-French: purehaz, 
piirdiacer. more modem pourcJias, pourchcisser from 
pur -miensitive^ and chatser, to seek after, acquire 
(1.1 lire s V JPourchaitser ; sfe Chase) Hence, the old 
■vvri^ rs speak of “purchasing" Innd bv accretion Uee 
Bntt bob), and of purchasing writs, charters of par- 
don, cfce. Co. Litt. 1-8 b. 

This word is used in law not. only in the 
popular sense of buying {see Vendors and 
PrECHASERs), but also in a technical sense 
to denote that a person has acquired land 
by the lawful act of himself or another, 
e. g. by conveyance, gift or devise, as 
opposed to title by act of the law, such as 
descent, dower, curtesy, <fec., and to title by 
wrong, as in the case of disseisin. (Litt. 
? 12; Co Litt. 3b, 18b.) As to escheat, see 
that title, § 3. See Purchaser ; Title. 

Pfrchasb. (defined). 40 Cal. 194 ; Hob. 65 ; 
10 Mod. 92; Vern, <& S. 23; Willes 444, 447 ; 1 
V’ils. 72. 

(as distinguished from “descent”). 

23 N. Y. 331 ; 1 Bl. Com. 215. 

(to acquire a settlement by, what is 

necessary). 14 Johns. (N. Y.) 200. 

(of promissory note). 20 Johns. 

(N. Y.) 290. 

(in technical sense). 6 J. J. Marsh. 

(Ky.) 584. 

(in a statute). 7 Ind. 607; 9 Cow. 

(N. Y.) 437, 507; 12 How. (JSf. Y.) Pr. 98; 29 
Wis. 383. 

(in a will). 4 Rawle (Pa.) 75: 4 

Wheel. Am. C. L. 382. 

PURCHASE MONEY,— The money 
agreed to be paid by a purchaser, for 
property, especially real property. 

Purchase money, (defined), 38 Md. 270. 

(in a statute). 10 Barb. (N, Y.) 91; 

16 Id. 568, 672. 

(what is, of a homestead). 37 111. 438 ; 

60 Id. 521 ; 66 Id. 164. 

Purchase, my late, (in a will). 1 Whart. 
(l>a.) 264. 


Purchase, shall have llberty to, (in a 
covenant). 8 Wheel. Am. C. L. 289. 

PURCHASE, WORDS OP.— Those 
by which, taken absolutely, without refer- 
ence to or connection with any other 
words, an estate first attaches, or is con- 
sidered as commencing in point of title, in 
the person described by them ; such as the 
words “ son,” “ daughter.” 

Purchased, (defined). 48 Vt. 166. 

(notes pledged are not). 2 Hall (N, 

Y.) 477. ^ ^ 

(in a testamentary appointment). L. 

R. 17 Eq. 426. 

PURCHASER means, (1) a person 
who buys property [see Vendor and Pur- 
chaser) ; (2) a person who acquires land 
b}’’ purchase in the technical sense of the 
word [see Purchase) ; (3) a person who 
acquires laud otherwise than by descent. 
It is in the last sense that the term is used 
in the English Inheritance Act and the 
statutes of descent in the several States 
See Descent, ? 6. 

Purchaser, (who is). 4 Iowa 571; 11 Id 
174; 10 Mass. 436; 25 Mich. 381; 3 Grant (Pa.) 
Cas. 281 ; 1 Eawle (Pa.) 231 ; 7 Serg. & E. (Pa.) 
82; 3 Atk. 610. 

(who is not). 2 Johns. (N. Y.) Ch. 

603; 2 Rinn. (Pa.) 40; 4 Yeates (Pa.) 112; 9 
Bing. 76; 2 P. Wins. 491; 1 Chit. Gen. Pr. 336. 

(does not include a devisee). 2 Halst. 

(N. J.) Ch. 325. 

^ (in a commercial sense). Wilberf. Stat. 

L. 124. 

(in a statute). 1 Pet. (U. S.) 552 ; 1 

Gr. (N. J.) 55 ; 1 Kdw. (N. Y.) 652 ; 4 Id. 239 %. ; 
5 Johns. (N. Y.) Ch. 329, 331 ; 1 N. Y. Leg. Obs. 
42, 45; 45 Superi(»r (N. Y.) 404, 411. 

Purchaser, became the, (in a declaration). 
1 Car. <fe P. 586. 

Purchaser, bona fide, (defined). 46 Ala, 
73. 

(who is not). 4 Paige (N. Y.) 215 ; 5 

Id. 493. 

(in a statute). 28 Ga. 170 ; 42 Id. 250. 

Purchaser for a valuable considera- 
tion, (who is). 2 Munf. (Va.) 3G3; 2 W. Bl, 
1019. 

Purchaser in good faith, (defined). 46 
Ala. 73. 

PURCHASER OP A NOTE OR 
BILL. — The person who buys a promis- 
sory note or bill of exi'hange from the 
holder without his indorsement. In such 
cases, if the note or bill should turn out 
to be bad, the purchaser has no claim 
against the vendor, unless the latter knew 
at the J:ime of the sale that it was of no 
value. See Bayl. Bills 370. 



P-UECHASERS. 


(1040) 


PURVEYANCE. 


Purchasers, (in recording acts). 16 Wall. 
(U. S.) 352. 

PURE YILLBNAaB.— A base tenure, 
where a man holds, upon terms of doing what- 
soever is commanded of him, and is always boimd 
lo an uncertain service. 1 Steph. Com. (7 edit.) 
188. 

PURGhATION. — The clearing a person’s 
self of a crime of which he was publicly sus- 
pected and accused before a judge. It was either 
canonical, which was pi escribed by the canon 
law, the form whereof, used in the spirituid 
court, was that the person suspected took his 
oath tliat he was clbar of the facts objected 
against Ixim, and brought his honest neighbors 
with him to make oath that tliey believed he 
swore truly ; or vulgar, which was by fire or 
water ordeal, or by combat. It is entirely abol- 
ished. See 4 Steph. Com. (7 edit.) 407 ; and 4 
Broom & H. Com. 432, 466. 

FXJRQtB.—See Contempt, ? 4. 

PTTRG-INa A TORT.— Is like the ratifi- 
cation of a wrongful act by a person who has 
power of himself to lawfully do the act. But 
unlike ratification, the purging of the tort may 
take place even after commencement of the 
action. Hull v. Pickersgill, 1 Brod. <fe B. 282. 

PURITANS.— /Sfee Dissenters. 

PURLIEU. — Norman-French: nuralt f Britt 
129 a), pouraUee, a perambulation ; from Latin, jperam.- 
bvdatiQ. 

A certain territory of ground adjoining^ a 
forest, bounded with immovable boundaries 
known by matter of record only, whicli territory 
was once forest and afterwards disafibrested 
again by the perambulations made for the sev- 
ering of the new forests from the old, in accord- 
ance with the Chartn de Fvresid. Manw. 127 ; 
4 Inst. 303. See Forest. 

PURLIBU-MBN. — Those who have 
ground within the purlieu to the yearly value 
of 40a*. a year freehold, are licensed to hunt in 
their own purlieus. Manw. c. xx. g 8. 

Purloin, or embezzle, (in a bond). 10 
Mod. 150. 

PURPARTY is an old word for share or 
portion, (Britt. 184a, 187 a j Litt. g 262,) so that 
to hold land in purparty with a person is to hold 
it jointly with him. Litt. g 260. 

Purport, (defined). 1 Chit. Cr. L. 234: 
Stark. Cr. PI. 114. 

(distinguished from tenor”), 5 

Blackf. (Ind.) 458 j 2 Wils. 151. 

Purport and effect following, (in a 
promissory note). 5 Wheel. Am. C. L. 451. 

Purporting, (in a declaration), 8 Bing. 
256; 1 Marsh. 522: 6 Taunt. 169. 

(in an indictment). 3 Brod. & B. 201 : 

1 East 173, 180 ; 2 Leach 0. C. 657 : 8 Mod. 93 
East P. 0. 883, 980, 982. 

(in a statute). 7 Moo. 1; 10 Pi-ioe 88. 


Purporting to be the will, (in an indict- 
ment). 2 W. Bl. 790. 

Purpose of profit, (in 7 and 8 Viet. c. 110, 
i2). IfiJnr. 450. 

Purposely, (defined). 23 Ind. 231, 262. 

(synonymous with “intentionally,” 

“designedly”). 23 ind, 281. 

(eqniv«alent to “with intent”). 17 Ind. 

307. 

Purposes, benevolent, (in a will). 3 
Meriv. 17. 

Purposes whatever, for all, (in a policy 
of insurance). 15 East 284. 

PURPRBSTURE is where an erection or 
inclosure is made on any i)ait of the king’s 
demesnes, or on a highway, or a common street 
or public water, or the like. The term is de- 
rived from the Norman-French purprendre^ to 
encroach or inclose, (Oo. Litt. 277 b ; Britt. 30 b,) 
and is not now much used, the offense being 
more commonly called a “common nuisance” 
(q. «?.) See Usurpation. 

PURPRESTURE, (defined). 34 Mich. 462; 2 
Abb. (N. Y.) N. Cas. 211, 213. 

PURPRISB. — A close or inclosure ; as also 
the whole compass of a manor. 

PURPURB, or PORPRIN.— An her- 
aldic term for the color commonly called 
“purple,” expressed in engravings by lines in 
bend sinister. In the arms of princes it was 
formerly called Mercwnjy and in thobo of peers 
Amethyst, 

% 

Purse, prize, or premium, (construed). 81 

N. Y. 539. 

PURSER. — The person appointed by 
the master of a ship or vessel, whose duty 
it is to take care of the ship’s books, in 
which every thing on board is inserted, as- 
well the names of mariners as the articles 
of merchandise shipped. (Roc. Ins. n ,) — 
Bouvier, 

PURSUANCE.— Prosecution ; process. 

PURSUE. — To pursue a warrant or 
authority, in the old books, is to execute it 
or carry it out. Co. Litt. 62 a. See Ex- 
ecute. 

PURSUER. — ^A plaintiff is so called in 
Scotch law. 

PURUS IDIOTA. — A congenital idiot. 
See 2 Steph. Com, (7 edit.) 509. 

PURVEYANCE. — An ancient preroga- 
tive of the crown, until resigned by Car. 1 1, 
Under Magna Qharta the king was not lo take 
any one’s goods on credit, but was to pay a fair 
cash price; and he was not to take any one’s 
carriage or timber unless by consent of the 
owner. The prerogative or something analo- 
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gons ir wn i]<l # ' . »« r^e '<*vive in tiineoi wnr, 
or upon the proclamation of martial law*. See 
Prerogative. 

PIJRVIBW . — Norjiak-Frekch: purven est ; 
Latin : provL,>um cst , used in the enacting part of old 
statutes See for example Stat. 3 Edw. 1. in the Revised 
Statutes 

That part of a statute which provides or 
enacts, as ‘opposed to the preamble, which 
recites the reason or occasion for tho stat- 
ute. (12 Co. 20.) Hence, a case is said to 
be within the purview of an act when it 
falls within its provisions. 

Put in suit, no bond shall be, (equivalent 
to “ no action shall be brought,” or “no proceed- 
ings shall be had or taken”). 2 Bing. N. C. 7, 
13. 

Put off counterfeit money, (in a statute). 
3 Car. <& P.410. 

PIJTAG-B, PIJTAGHJM. — ^Incontinence. 
— Spel, Gloss,; GowdL 

Putagium Iiaereditatem non adimit 
(1 Reeves Hist. c. iii. 117) : Incontinence does 
not take away an inheritance. 

PUTATIVE. — Supposed,* reputed. 

PUTATIVE FATHER. — ^The alleged 
or reputed father of an illegitimate child 
is so called. See Affiliation; Bastard. 

PUTS AdSTD CALIiS.— A ‘‘put” in 
the language of the grain or stock 
market, is a privilege of delivering or 
not delivering the subject-matter of the 
sale; and a "call” is a privilege of 
calling or not calling for it. (Fix ley v. 
Boynton, 79 111. 351.) Such privileges, 
when taken by persons who are endeavor- 


ing to effect what is technically called a 
“corner” in the market, are wager con- 
tracts, and void, both as against public 
policy, and because in contravention of the 
gaming act. In re Chandler, 9 Bankr. Reg. 
514; Ex parte Young, 6 Biss. (U. S.) 53. 

PUTS AOT> REFUSALS.— In Eng- 
lish law, time-bai gains, or contracts for the sale 
of supposed stock on a future day. They were 
forbidden by the 7 Geo. 11. c. 3, § 1 (The Stock 
Jobbing Act), repealed by 23 and 24 Viet. c. 28. 
See Gaming ; Puts and” Calls. 

PUTTING IN PEAR.— One of the 
essential elements of the crime of robbery 
{q, V .) is the “putting in fear” of the per- 
son robbed, i. e, there must be a violent 
taking to distinguish the offense from lar- 
ceny from the person ; but violence being 
proved, the putting in fear will be pre- 
sumed. 2 East P. 0. 711. 

Putting in fear, (in a statute). 7 Mass. 243, 

PUTTING IN SUIT.—As applied to* 
a bond, or any other legal instrument, sig- 
nifies bringing an action upon it, or mak- 
ing it the subject of an action, 

FUTURE. — ^A custom claimed by keepers- 
in forests, and sometimes by bailifls of hundreds, 
to take man*s meat, hoi'se’s meat, and dog^s mesit, 
of the tenants and inhabitants within the per- 
ambulation of the forest, hundred, <&c. The* 
land subject to this custom is called terra putura. 
Others who call it pvlture, explain it as a demand 
in general ; and derive it from the monks, who, 
before they were admitted, pidsabantj knocked at 
the gates for, several days together. (4 Inst. 
307 .) — OowelL 


a 


Q. V. — ^An abbreviation of quod vide, 
used to refer a reader to the word, chapter, 
&o., the name of which it immediately fol- 
lows. 

QUA, — ^In the character of; in virtue of he- 
irg. 1 East 195 ; 8 Id, 433. 

QUAOUNQUB VIA D ATA.— Which- 
e’^er way you take it. 

QUADRAGESIMA. — The time of Lent, 
>*ecause consisting of forty days. 

QTT ADR AGESIM ALS. — Offerings for- 
merly made, on Mid-Lent Sunday, to the mother 
church. 


QTJADRAGESMB,— The third part of' 
the year-books of Edward III, 3 Reeves Hist. 
Eng. Law c. xvi. 148. 

QUADRANS. — ^In the civil law, the fourth 
of a whole, 

QUADRANT.— An angular measure* 
of ninety degrees. 

QUADRANT AT A TERR.®!.— A quar- 
ter of an acre, now called a “ rood.” 

QUADRARIUM.— In old records, a stone- 
pit or quarry . — Cowell 

QUADBIENNIUM UTILE,— In the 
Scotch law, the term of four years allowed to a 

3q 
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minor after his majority, in which he might by 
suit or action endeavor to annul anr deed to 
hih prejudice granted during his minority.’— 
Diet 

QUABBIPARTITE.— Having four par- 
ties; divided into four parts. An indenture or 
other instrument executed in four paru, and by 
lour ditierent parties, 

QUADROON.— The offspring of a 
white person and a iiiulatto; a person 
Laving three- ftjiirths white and one-fourth 
African blood. 

QUAD R U P L AT ORES, — Informers 
.^raong the Komans, wlio, if their information 
weie followed by conviction, had the fourth part 
■of the coiiiiscated goods for their trouble. — 
Wharton. 

QUADRUPLIC ATIO.—Tn the civil law, 
.a surrebutter. Colquh. Rom. Civ. L, ? 2207. 

Qu® ab bostibus capiuntur, statim 
•capientium fiunt (2 Burr. 693) : Things 
which are taken from enemies immediately be- 
<*ame the property of the captors. 

Qu 20 ab initio inutilis fait institutio 
ex post faoto convalescere non po- 
test (D. 50, 17, 210) . That which was a use- 
iless institution at the commencement cannot grow 
istrong by an after-fact. 

Quas aooessionum locum obtinent 
•extinguuntur cum prinoipales res 
peremptsB fuerint (2 Both, Qblig. 202): 
’Those things which are incidents are extin- 
guished when the principals (to which they are 
•incident) are extinguished. 

Quee ad unum flnem loquuta sunt, 
.non debent ad aUum detorqueri (4 
Co, 14) : Those words hich are spoken to one 
■ end, ought not to be perverted to anotlier. 

Qu 80 oobasrent personae a persona 
separari nequeunt (Jenk, Cent. 28): 
Things which belong to the person ought not 
to be separated from the person. 

Qas 0 communi legi dero^ant stricte 
interpx-etantur (Jenk. Cent. 221): Those 
things which derogate from the ooaamon law are 
to be strictly interpreted. 

Quse oontro rationem juris intro- 
duota sunt, non debent trabi in con- 
sequentiara (12 Co. 75) : Things introduced 
contrarjr to the reason of law ought not to be 
drawn into a precedent. 

Quee dubitationis causa tollendae 
inseruntur oommunem leg-em non 
IsBdunt (Co. Litt 205): Things which are 
inserted for the purpose of removing doubt, hurt 
not the common law. 

QU.^E BST EADEM.— Which is the 
same. In trespass and other actions, when the 


I plea necessarily stated the trespass to have been 
I committed at some other time, place, than 
' that laid in the declaration, it was usual before 
I the conclusion of the plea, to allege that the 
I bupposed trespasses mentioned in the plea ^vere 
the same as those whereof the plaintiff had com- 
plained. This allegation was usually termed qucB 
est eackin It was equivalent to a traverse of the 
time and place named in the declaration. 1 
Chit. PI. 581. 

Qu 89 in curia regis acta sunt rite 
agi prsBSumuntur (3 Buis. 43): Things 
done in the king's court aie presumed to be 
rightly done. 

Quse in partes dividi nequeunt so- 
lida a singulis prsestantur (6 Co. 1) : 
Services which are incapable of division are to 
be performed in whole by each individual. 

Qusb in testamento ita sunt soripta, 
ut intelligi non possint, perinde sunt 
ao si soripta non essent (D. 50, 17, 73, 
g 3) : Those things which in a testament are so 
written as not to be intelligible, are regarded i\s 
if they had not been written. 

Quse inoontinenti vel certo fiunt, 
inesse videntur (Lofil 591) : Tilings which 
are done directly and certainly, appear to be in- 
herent. 

Quae inter alios acta sunt nemini 
nooere debent, sed prodasse possunt 
(6 Co. 1 ) : Transactions between strangers ought 
to hurt no man, but may benefit. 

Quse legi communi dero^ant non 
sunt trabenda in exemplum: Tilings 
derogatory to tJie common law are not to be 
drawn into a precedent. 

Quse legl communi derog’ant stricte 
interpretantur (Jenk, Cent. 29): Those 
things which are dcrogatoi-y to the common law 
are to be strictly iuterproted. 

Qus 0 mala sunt inoboata in prin- 
ciple vix bono pera^untur exitu (4 
Co. 2); Things bad in principle at the com- 
mencement seUlom acliieve a good end. 

Quse non fieri debent, facta valent ; 
Things wdiicli ought not to be done, when done, 
may be valid. 

Quse non valeant sing'ula, Junota 
juvant (3 Buis. 132): Things which do not 
avail when sctiarate, when joined avail, 

QuJB KOK VALICANT SINOULA, .TUNOTA 
TANT, (applied). Broom Max. 588. 

QU.^ PLTJEA* — A writ which lay where 
an inquisition had been taken by an oscheator 
of lands, Ac,, of whicli a man died seised, and 
all the land was supposed not to be found by tlie 
office or inquisition} it was tq intitdre of *‘wlmt 
more” lancts or tenements the party died seise<l. 
— Meq, Ortg. 293. Rendered useless by 12 Oar. 
II. a xxiv. 
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Quss pi*s3t:er ooiisuatudinem et mo- 
rem majorum fiunt, neque placrent, 
neque recta vldentur *4 Co. 78) : Things 
which are done contrary to the custom and usage 
of our anccbtors neither please nor appear right. 

Qu 0 e propter necessitatem recspta 
sunt, non clebent in argumentum 
trahi (D. 50, 17, 1(52': Things admitted on 
account of necessity should not be drawn in 
question. 

Qua© rerum natura proMbentur, 
nulla lege confirmata sunt (Finch 74) : 
Tilings which are prohibited by the nature of 
things are confirmed by no law. 

Qu 00 sunt minoris oulpse sunt ma- 
joris infamise (Co. Litt. 6): Things which 
are of the smaller guilt are of the greater infamy. 

Quseounque intra rationem legis 
inveniuntur, intra legem ipsam esse 
judicantur (2 Inst. 089] : What thingc so- 
ever Mp]jear within tJie reason of a law, are to be 
considered within the law itself. 

Quselibet conoessio domini regis 
capi debet stricte contra dominum 
regem, quando potest intelligi dua- 
bus viis (8 Leon. 243) : Every ^rant of our 
lord the king ought to be taken stiuctly against 
our lord tJie king, when it can be undei’stood in 
two ways. 

Quaelibet conoessio fortissimo con- 
tra donatorem interpretanda est {Co. 
Litt. 18o) : Every grant is to be most strongly 
taken against the grantor. 

Quselibet jurisdiotio oanoellos suos 
habet (JTenk. Cent. 137 j: Every jui'isdiction 
has its own bounds. 

Quselibet narratio super brevi lo- 
oari debet in oomitatu in quo breve 
qmanavit : Every count ujjon the writ ought 
to be laid in the county in which the writ arose, 

Quselibet pardonatio debet capi se- 
cundum intentionem regis, et non ad 
deceptionem regis (3 Buis. 14) : Every 
pardon ought to be taken according to the inten- 
tion oi the king, and not to the deception of the 
king. 

Quselibet poena corporalis, quam- 
vis minima, major est qualibet poena 
pecunlaria (3 Inst. 220): Every corporal, 
punishment, although the very least, is greater | 
than any pecuniary punishment. | 

QUjSXH.— Q uestion ; query. A word 
used in the reports to indicate that a point 
or question arising in the case is not de- 
cided, and is deemed doubtful. 

QtJ..3ElREKS. — ^AplaintiflT; the plaintLK 


QTJ-^RE-lSrS NON IlSTVENIT PLB- 
G-IUM. — The plaintifi’ hits not found pledge. 
A return made by a sheriff upon certain writs 
directed to liim with this clause: Si A. fecent 
B. seeurum de damore suo prosequendo, <£*c. — F, 
N.B, 38. 

Quserere dat sapere quae sunt legi- 
tima vere (Litt. ? 443) : To inquire into is 
the way to know what things are truly lawful. 

Quseriturut crescant tot magna vo- 
lumina legis ; in promptu causa est, 
cresoit in orbe dolus (3 Co. 82) : It is 
questioned how so many books of law increase ; 
the reason is plain, deceit increases in the worl«i 

QIT^STA. — ^An indulgence or remission 
of penance, sold by the pope. 

QU.®STIO. — ^In the civil law, a commis* 
sion to inquire into a criminal matter. Inquiry 
by the torture. 

Qtr.^STIONARII.—Those who carried 
qucesta about from door to door. 

QTJ^STIONES PERPETU^. — Id 
Roman law, were commissions (or courts) of in- 
quisition into crimes alleged to have been com- 
mitted. They were called perpetur^,^* to distin- 
guish them from occamnaL inquisitions, and 
because they were permanent courts for the trial 
of offenders. — Brown, 

Qir^STOR, or QUESTOR.— A Ro- 
man magistrate. 

QTJ.®STUS. — That estate which a man 
has by acquisition or purchase, in contradistinc- 
tion to ho&reditasj which is what he has by 
descent. Glanv, 1, 7, c. 1. 

QUAKER. — ^The name of a member 
of a religious society, more correctly de- 
nominated Friend. The nature of their 
creed was for a long time misrepresented 
and unknown; but-since they have laid it 
before the public, they have enjoyed from 
the various parties of the Christian church 
a high degree of consideration and respect. 
They were once called seekers,” and the 
term “ quakers” arose out of the frequent 
exhortations to “ tremble at the name of 
the Lord,” given by this sect to their fol- 
lowers. Indeed, a story is related that 
Fox having given this command to a jus- 
tice of the peace, was by him derided and 
called a “quaker.” It seems likely, how- 
ever, since the term was in very general 
use, that it took its Origin from the earnest 
and trenibling voice and action of all the 
preachers of the sect. But there is an- 
other conjecture on the subject, which has 
obtained the support of Malone. This 
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would mer ** quaker ” to qiiacker/' and 
rests on tne lOlI owing lines written by Sir 
G. Wharton, in 1660 ; 

“ Let’s tear our ribbons, bum our richer laces. 
Wear russet, and 'ontrive bewitched faces; 

With, thee and tho^ 'tt us go quad awhiie.” 

As to affirmations by ’‘quakers” instead 
of oaths, see Affirmbi, I S. — Wliarton, 

QUAXiB JUS. — A judicial writ, which 
lay where a man of relijjion had judgment to 
recover land before execv*don was made of the 
judgment ; it w’ent forth tc the escheator between 
judgment and execution, to inquire what right 
tlie "religious person had tj recover, or whether 
the judgment 'were obtained by the collusion 
of the parties, to the intent tnat the lord might 
not be defrauded. Reg. Jud. 8. 

QUALIFIOATION.-{l)-The cir- 
cumstance or group of circumstances 
whereby an individual is rendered eligible 
for an office, or to perform some public duty 
or function, is called his ‘^qualification,” 
in a case of the directors of public and 
joint stock companies, with whom the pos- 
session of a prescribed number of chares is 
usually made the qualification. (S) Any 
incident annexed to a right, e. g. an inher- 
ent reciprocal obligation, is also called a 
‘‘ qualification ” of the right. 

Qualificatiost, (in act of congress). 1 Bill. 
(U. iS.) 485. I 

Qualificatioit for office, (defined), 64 1 
Mo. 89. 

Qtjalificatioks, (defined). 10 Bush (Ky.) 
744; 17 B. Mon. (Ry.) 785. 

QUALIFIED. — A term applied, in Eng- 
land, to a person enabled to hold two benefices. 

Qualified, (defined). 10 Bush (Ky.) 744; 
17 B. Mon. (Ky.) 785. 

(when a sheriff has). 12 Wend. (IT. 

Y.) 276. 

Qualified, duly, (in by-laws of corporation). 

9 Pick. (Mass.) 83. 

Qualified elector, (defined). 28 Wis. 358. 

QUALIFIED FEE.— /Sfee Fee, I 4. 

QUALIFIED INDORSEMBNT.- 

An indorsement sayis recov/rs, i. e. without 
recourse to the indorser for payment, Byies 
Bills (11 edit.) 151. 

QUALIFIED OATH, — A circum- 
Btaiitial oath. See Oath, U 2, 3. 

QUALIFIED PROPERTY,— An 

o\\nersinp of a special and limited kind. 
It may arise either from the peculiar cir- 
cumstances of the subject-mutter, which 


render it incapable of being under the 
absolute dominion of any proprietor, as 
in the case of a,mma.h, /eras natiirm, or from 
the peculiar circumstances of the owuier, 
the thing itself being capable of absolute 
ownership, as in the case of a bailment. 

Qualified property, (defined). 2 Kent 
Com. 347; 2 Bl. Com. 391, 452. 

QUALIFY.— To become qualified. 

Qualitas quae inesse debet, facile 
praesumitur ( Jur. Civ.) : A quality which 
ought to form a part is easily presumed. 

Quality, (in a contract for the sale of coal). 
3 Bosw. (K. Y.) 336, 344. 

QUALITY OF ESTATE. — The 
period when, and the manner in which, 
the right of enjoying an estate is exercised. 
It is of two kinds: (1) The period wdieii 
the right of enjoying an estate is conferred 
upon the owner, whether at present or in 
future; and (2) the manner in which the 
owner^s right of enjoyment of his estate is 
to be exercised, whether solely, jointly, in 
common, or in coparcenary. See Estatje, 
g 6 ef seq, 

Quamlongum debet esse rationabile 
tempus non deflnitur in lege, sed 
pendet ex disoretione justiciariorum 
(Co. Litt. 56) : How long reasonable time ought 
to be, is not defined by law, but depends upon 
the discretion of the judges. 

, Quamdiu se bene gesserit : As long 
as he shall behave himself well. A clause fre- 
quent in letters-patenfc or grants of certain ofiices, 
to secure them so long as the person to whom 
they are granted shall not be guilty of abusing 
them. See Bum Bejstb se Gessekit. 

Quamvis aliqnid per se non sit 
I malum, tamen si sit mall exempli, non 
' est faciendum (2 Inst. 664) : AltUougli a 
thing in itself may not be bad, yet, if it hold 
out a bad example, it is not to be done. 

Quamvls lex g-eneraliter loquitur, 
restringonda tamen est, ut, oessante 
ratione, ipsa oessat (4 Inst. 330) : Although 
a law speaks generally, yet it is to bo restrained, 
so that when its reason ceases, it should cease 
itself. 

Quando abest provisio partis, adest 
provisio legis [see 13 Com. B. 960) : When 
provision of party is lacking, provision of law is 
present. 

QUANDO AOOIDERINT.— Judg- 
ment, g 12. 
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Quando accidebint, (in a judgment), 1 
Watts (Pa.) 413. 

Quando aligxdd conceditor, &c. : 
Where anything is granted, that also is deemed 
to be impliedly granted with it without which 
the principal subject-matter of the grant (i. e, 
the express grant; could not be enjoyed {id quo- 
m concedi videtur^ sine quo res ipsa peroipi non 
eheat). When mines are granted or reserved 
apart from the surface, a right of entry (in the 
absence of other access to them) would be im- 
pliedly granted or reserved. 

Quando aliquid mandatur, manda- 
tur et omne per quod pervenitur ad 
illud (5 Co. 116} ; When anything is com- 
manded, everything by which it can be accom- 
plished is also commanded. 

It is one of the rules affecting the law of prin- 
cipal and agent, that the lattei-’s authority in- 
cludes all medium powers “per quod pervenitur 
adiUud” 

Quando aliquid prohibetur ex di- 
recto, proliibetur et per obliquum (Co. 
Litt. 223) : When anything is prohibited di- 
rectly, it is prohibited also indirectly. 

Quando aliquid probibetur, probibe- 
tur omne per quod devenitur ad illud 
(2 Inst. 48) ; W’'hea anything is prohibited, 
everything which tends towards it is prohibited. 

Quando cbarta continet generalem 
clausulam, posteaque descendit ad 
■verba speoialia quae clausulse gener- 
al! sunt consentanea, interpretanda 
est cbarta secundum verba speoiaba 
(8 Co. 154) ; When a charter contains a general 
clause, and afterwards descends to special words, 
which are agreeable to the general clause, the 
charter is to be interpreted according to the spe- 
cial words. 

Quando de una et eadem re duo on- 
erabiles existunt, unus, pro insufla.- 
cientia alterius, de integro onerabitur 
(2 Inst. 277) : When there are two persons liar 
ble for one and the same thing, one for the 
other’s default will be charged for the whole. 

Quando dispositio referri potest ad 
duas res ita quod secundum relati- 
onem unamvitietur et secundum al- 
teram utilis sit, turn facienda est re- 
latio ad illam ut valeat dispositio (6 
Co. 76) : When a disposition may refer to two 
things, BO that by the former it would be vitiated, 
and by the latter it would be preserved, then the 
relation is to be made to the latter, so that the 
disposition may be valid. 

Quando divsrsi desiderantur actus 
ad aliquem statum perfLciendum, plus 
respicit lex actum originalem (10 Co. 
49) : When to the perfection of an estate divers 
acts are x-equisite, the law has more regard to the 
original act. 


Quando duo jura conourrunt in una 
persona, sequum est ac si essent in 
diversis (4 Co. 118) : When two rights con- 
cur in one person, it is the same as if they were 
in separate persons. 

This is only another form of the maxim unus 
hoino sustinet plures personas. 

Quando jus domini regis et subditi 
concurrunt, jus regis praeferri debet 
(9 Co. 129) : When the right of king and of 
subject concur, the king’s right should be pre- 
ferred. 

Quando lex aliquid alicui concedit, 
concedere videtiar et id sine quo res 
ipsae esse non potest (5 Co. 47): AVhen 
the law gives a man anything, it gives him that 
also without which the thing itself cannot exist. 

If A. grant to B. a piece of land surrounded 
on all sides by other land of A.’s, B. will (in case 
there he no right of way to his land) have a right 
of way over A.’s surrounding land. The appli- 
cation of this maxim is very limited, and it i efers 
more especially to contracts under seal. 

Quando lex aliquid alicui concedit, 
omnia incidentia tacite oonoeduntur 
(2 Inst. 326) : When the law giv^ anything to 
any one, all incidents are tacitly given. 

Quando lex est speoialis, ratio au- 
tem generalis, generaliter lex est 
intelligenda (2 Inst. 83) : When the law is 
special, but its reason general, the law is to le 
understood generally. 

Quando licet id quod majus, videtur 
et lioere id quod minus (Shep. Touch. 
429): When the greater is allowed, the less 
seems to be allowed also. 

Quando mulier nobilis nupserit 
i ignobili, desinit esse nobilis nisi 
I nobilitas nativa faerit (4 Co. 118) : When 
I a noble woman marines a man not noble, she 
i ceases to be noble, unless her nobility was born 
[-with her. 

Quando plus fit quam fieri debet, 
videtur etiam illud fieri quod facien- 
dum est (6 Co. 116): When more is done 
than ought to be done, that too seems to be done 
which still remains to be done. 

Quando res non valet ut ago, valeat 
quantum valere potest (Cowp.609) : When 
anything does not operate in the way one intends, 
let it operate as far as it can. 

In Eoe V. Tranmarr, 2 Sm. Lead. Cas. 530, a 
deed purporting to be a release, which could not 
opei’ate as such because it attempted to convey a 
freehold futuro,” was held valid under the 
circumstances as a covenant to stand seized. A 
lease in writing but not under seal, is not abso- 
lutely void, but held good in equity as an agree- 
ment for a lease. 

Quando verba statuti sunt speoia- 
lia, ratio autem generalis, generaliter 
statutum est intelligendum (10 Co. 
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191) : When the words of a statute are special, 
Lut the reason general, the statute is to be under- 
stood generally. 

QUANTI MINORIS.— Of how much 
less. A peculiar form of action in use in ! 
Louisiana, to obtain a reduction in the 
pi ice of a thing sold, because of defects 
discovered subsequent to the sale. 

Quantity, (how averred in an indictment). 
4 Com. Dig. 681 n , ; Stark. Cr. PL 218. 

(what is a devise of). 2 Atk. 599 ; 3 

Id, 121. 

Quantity or bank bixls, (in an indictment 
for larceny). 12 Allen (Maiss.) 453. 

QUANTITY OF ESTATE. — Its 
time of continuance, or degree of interest 
as in fee, during life, or for years. S^e 
Estate, % 4, 

Quantity or nsH, geese and ducks, (in 
an indictment). 1 East 583. 

QUANTUM DAMIUFICATUS; 

How nineh is he damnified. This was an issue 
directed by Chancery to be tried at law to fix 
tlie amount of compensation for damage. 

QUANTUM MERUIT. — As much 
as he has earned or deserved. If a person 
enters into a contract to do services for 
another, and either the contract is put an 
end to before they are completed, or they 
are not rendered in the manner provided 
by the contract, the contractor is obviously 
not entitled to be paid bis contract price, 
but in some cases he is entitled to be paid 
the actual value of his services; and if he 
brings an action to recover it, he is said {in 
the language of the comm on law) to sue 
on a quantum meruit Thus, where a party 
to a contract refuses to perform his part 
of it, the other has the right to rescind it, 
and to sue on a quantum meruit for the 
services which he had done under it pre^ 
vious to the rescission. Cutter v. Powell, 
6 T. R. 320; 2 Sm. Lead. Caa. 1; Chit. 
Cont. 527. As to an equitable quanimn 
meruit see In re Empress Engineering Co., 
16 Ch. D. 125, Quantum Valebant. 

Quantum tenens domino ex homa- 
gio, tantum dominus tenenti ex dom- 
inio debet praeter eolam reverentiam ; 
mutua debet esse dominii et homagii 
fidelitatie connei^iio (Ck). Litt. 64): As 
much as the tenant by his homage owes to his 
lord, so much is the lord, by his lordship, in- 
debted to the tenant, except reverence alone ; 
the tie of dozniniou and of homage ought to be 
mutual. 


QUANTUM VALEBANT.— As 
much as they were worth. If a person 
contracts to supply goods of a certain 
kind, and supplies goods of a diffei’eut 
I kind, and the other party does not avail 
himself of the right of rejecting them, the 
former, although he cannot claim the 
price payable under the contract (for it 
has not been performed), can cluim the 
actual value of the goods supplied ; and if 
he brings an action for it, he is said, in the 
language of the common law, to sue on a 
quantum I'olebant Chit. Cont. 421 ; 2 Sin. 
Lead. Cas. 20 et seq. 

QUARANTINE. — Literally a period 
of forty days. (1) The expression is now 
chiefly used to denote the period (whether 
forty days or not) which persons coming 
from a country or ship in which an infec- 
tious disease is prevalent are obliged to 
wait before they are permitted to land. 
(Stat. 6 Geo. IV. c. 78; 3 Steph. Com 171 ; 
2 Bl. Com. 135, n. (a) ) (2) It also signi- 

fies the forty days during which a widow 
is entitled to remain in her hLishand’s 
dwelling-house after bis death. (iMaffna 
Charta c. vii.; Digby Hist. R. P. 95; 2 
Inst. 16; Co. Litt. 32b.) This matter is 
regulated by statute in the several States, 
in some of which the period is one year, 
in others forty days, and in others until 
dower is assigned. 

QUA RE. — Wherefo^*e; why; for what 
reason. 

QUARB CLAUSUM FREGIT.— 
Wherefore he broke the close. A plea in 
trespass w’hich operates as a denial that 
the defendant committed the alleged tres- 
pass in the place mentioned; but if it is 
intended to deny the plaintiff’s possession, 
or right of possession, it must be traversed 
specially, as well as all matters in dis- 
charge, justification, or excuse. See Theb- 

PASS. 

Quare ejeoit infra terminum : Where- 
fore he ojeoted within the term. A writ which 
lay by the ancient law where the wrong-doer <vr 
ejector was not himself in posiiehsiou of the 
lands, but another who claimed under him.-— 
Meg. Orig. 227. 

QUARE IMPEDIT.-^my he obstructs. 
An action of qmrs mpedit lies, in England, to 
enforce tlie right to present to a benefice. J f, on 
a vacancy of a living taking place, two 
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present clerks to the bishop, the person rightfullv 
entitled to present should commence an action 
of quare impedit in the High Court against the 
bishop, the pretended patron, and his clerk, in 
order to determine the question of right and 
prevent his opponent’s clerk from obtaining (or 
retaining) the benefice. An action of quare 
impedit also lies against the bishop if he refuses 
to admit a clerk on the ground of incapacity or 
the like. (Phillim. Ecc. L. 451 ; 3 Steph. Com. 
416 ; Jud. Act, 1875, App. A., part ii., § 4.) The 
trial is generally by jury, hut in some instances 
(it is said) by certificate. Steph. Com. 611; see 
Holes of Court, xxxvi., 26. See Thial; see, 
also, Jus Patronatus. 

QUABS IHOUMBRAVIT.---‘Why he 
incumbered. A writ which lay against a bishop, 
who, within six months after the vacation of a 
benefice, conferred it on his clerk, whilst two 
others were contending at law for the right of 
presentation, calling upon him to show cause 
why he had incumbered the church. — Reg. 
Grig. 32. Abolished by 3 and 4 Will. IV- C- 27. 

QHABB INTRITSIT.— Why he intruded. 
A writ that formerly lay where the lord prof- 
fered a suitable marriage to his ward, who re- 
jected it, and entered into the land, and married 
another, the value of his marriage not being 
satisfied to the lord. Abolished by 12 Car. II. 
c. 24. 

QHARE HON ABMISIT.— Wherefore 
he did not admit. A writ to recover damages 
against a bishop who does not admit a plaintift’s 
clerk. It is, hovrever, rarely or never necessary ; 
for it is said that a bishop refusing to execute the 
writ ad admittendmn dericum, or making an in- 
sufficient return to it, may be fined. Wats, Cler. 
Law 302. 

QUARE NON PBRIdlTTIT. An 

ancient writ, which lay for one wlio had a right 
to present to a church for a turn against the pro- 
prietary. Eleta 1. 5, c. vi. 

QUARE OBSTRUXIT.— Wherefore he 
obstructed. A writ which lay for him who, 
having a liberty to pass through his neighbor's 
ground, could not enjoy his right, because the 
owner had obstructed' it, Fleta 1. 4, c. xxvi. 

QUARENTENA TERR^aS.— A furlong. 
Co. Litt. 6 b. 

QUARREIi. — ^This word is said to ex- 
tend not only to real and personal actions, 
but also to the causes of actions and suits ; 
so that by the release of all quarrels, not 
only actions pending but also causes of 
actions and suit are released; and quar- 
rels, controversies, and debates are in law 
considered to have one and the sanne 
signification. (Oo. Litt. 8, 158; Termes de 
% Ley*) — Brown. 

QuABBUliS, (release of all), 7 Com. Rig. 230. 


Quarry, (widow’s right of dower in). 10 
Pick. TMass.) 460; 4 Wheel. Am. C. L. 564; 
Sty. 68. 

QUAJRT. — The fourth part of a gallon. 

QUARTER. — (1) The fourth part of a 
thing. (2) A length of four inches. 

QUARTER-DATS .—The days whicli 
begin the four quarters of the year, and 
upon which rent payable quarterly be- 
comes due. 

QUARTBR-DOLLAR. — Asilvereoin 
of the United States, of the value of twenty- 
five cents. 

QUARTBR-EAG-LB. — A gold coin 
of the United States, of the value of two 
and a half dollars. 

QUARTER ^ OE A TEAR.— Ninety- 
one days. Co. Litt. 135 b. 

Quarter op a year, (consists of how many 
days). Dyer 345 ; 2 Bl. Com. 140 n. 

QUARTER-SEAL. — The seal kept by 
the Director of the Chancery iu Scotland. It 
is in the shape and impression of tlie fourth part 
of the great seal ; and is in the Scotch statutes 
allied the “testimonial of the great seal.” Gifts 
of land from the crown pass this seal in certain 
ciises . — Bell Diet, 

QUARTER SESSIONS.— 

§ 1. A court of record holden, in England^ 
before two or more justices of the peace once in 
every guarter of the year for execution of the 
authority given them by the commission of the 
pence and certain statutes. Formerly their juris- 
diction, in theory, extended to trying all inisdo- 
meanors and felonies, thoi^gh in practice they 
sent the more spious^ cases to the sissizes. Now, 
however, their juiisdiction to try cases of treason, 
murder, manslaughter, rape, perjury, forgery, 
frauds by agents, and numerous other serious 
offenses, has been taken away altogether, so tliat 
in those cases their jurisdiction ceases as soon as 
the indictment has been found, (Pritch. Quar. 
Sess. 7, 364 et sea , ; Stats. 5 and 6 Viet. c. 38 ; 24 
and 25 Viet. c. 96, s. 87.) The sessions in Lon- 
don and Middlesex are subject to special I'egula- 
tions. Pritch. Quar. Sess. 29; Stat, 7 and S 
Viet. c. 71. See Assistant Judge, 

§ 2. Borouglis. — ^A separate Court of Quar- 
ter Sessious may be granted to a borough, ihus 
excluding the county justices from exercising 
jurisdiction within it. The court consists of the 
recorder v.) alone. Stat. 5 and 6 Will, IV. 
c- 76, 2 103 et seq. ; Pritch. Quar. Sess. 15 et seq, 

I 3. Proceedings at quarter sessions consiht 
(1) of the finding of bills or indictments by the 
grand jury {see &riL, ^ 8); (2) of the removal 
to the assizes of those indictments which tlie 
Court of Quarter Sessions has no jurisdiction to 
try '; (3) of the trial of those indictments which. 
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it Las jurisdiction to try fsee Trial) ; (’4) of 
business falling ’within the original jurisdiction 
of the sessions, chiefly in matters relating to the 
preservation of the peace and the punishment 
of rogues and vagabonds ; f f5 ) of ^ business within 
the appellate jurisdiction, which includes appeals 
from petty and special setsions in bastardy, high- 
way, rating, removal of paupers, and licensing 
cases. See Pritch. Quar.Sess. passim. See Jus- 
tices OE THE Peace. 

Quarter sessions, f a mayoris court is a court 
of). 2 AVatts (Pa.) 123. 

QUARTEBESTG- TBAITORS. The 

judgment for high treason, as prescribed by 54 
Geo. TIT, c. 146, ? 1, is that the person shall be 
drawn on a hurdle to the place of execution and 
be there hanged by the neck until he be dead ; 
and that afterwards his head shall be severed 
from his body, and the body, divided into four 
quarters, shall be disposed of as her mjyesty 
shall think fit. Decapitation may, by warrant 
under the sign-manual, be substituted for hang- 
ing, and drawing to the place of execution may 
be dispensed with. See 4 Br. & H. Com. 97. 

QITAHTEBIZATIOlSr. — Quartering of 
criminals. 

Quarterly, (rent payable), 21 Wend. (N, 
Y.) 336. 

fpromissory note with interest paya- 
ble). 5 Paige (Y. Y.) 9S. 

Quarters op corn, (in a covenant). 6 T. 
E. 338. 

Quarters, three, (in a will). 15 AVend. 
(N. Y.) 342. ' 

QUARTO DIE POST.— The fourth day 
inclusive after a return of a writ, and if a defend- i 
ant appeared then it was sufficient; but this 
practice was afterwards altered. 3 Bl. Com. 
278 ; 1 Tidd Pr. 107. 

QUASH. — To discharge or set aside. 
Thus, an indictment may be quashed 
when it is so defective that no judgment 
can be given on it. Arch. Or. PL 93. As 
to quashing an inquisition in lunacy, see 
Pope Lun. 69. 

QUASI. — This word prefixed to a noun 
means that although the thing signified 
by the combination of quasi” with the 
noun does not comply in strictness with 
the definition of the noun, it shares its 
qualities, falls philosophically under the 
same head, and is best marked by its ap- 
proximation thereto. The titles next fol- 
lowing furnish examples. 

QUASI-OOISTTBACT.-The term “(Twoai- 

contract” is a modern abbreviation of the obligaiio 
quasi ex contractu ot the Romans. 

? 1. A gwast-con tract is an obligation 
eimilax to that created by contract, but 


not really arising by the consent of the 
person bound. Thus, in Roman law, if a 
person left his property without any one 
to look after it, a stranger might under- 
take the care of it, and had a right of 
action against the owmer for his expenses 
{actio negotiorum gestorum); *‘and this is 
for the sake of utility, lest the affairs of per- 
sons suddenly called away without being 
able to arrange for their management, 
should be neglected, for no one w’^ould 
look after them if he had not a right of ac- 
tion for his expenses.” 3 Just. Inst. 27, 1 1. 

I 2. The term ‘‘gwdm-contect ” is un- 
known to the English law, although the 
thing itself exists. Thus, if, in the ab- 
sence of a husband, I incur expense in 
burying the wife in a manner suitable to 
the husband’s condition, though wnthont 
his knowledge, I may sue him for my 
expenses, or, as it is said, the law will 
imply a promise by him to reimburse me. 
Jenkins v. Tucker, 1 H. BL 90 ; see, also, 
Foster v. Ley, 2 Bing. N. 0. 269, cited 
Leake Oont. 41. 

g 3. Again, every one exercising an office 
or employment who undertakes a duty 
comprised in it, is bound to perform it 
with integrity, diligence and skill, inde- 
pendently of any special stipulation to 
that effect with his contractee. Thus, a 
common carrier is bound to carry his 
goods or passengers safely, and a solicilor, 
surgeon, engineer, cfec., who undertakes a 
professional duty is bound to discharge it 
with integrity and skill, and if he does 
not he is liable for any damage caused by 
his default or negligence. “ But if I em- 
ploy a person to transact any of these 
concerns, whose common profession and 
business it is not, the law implies no such 
general undertaking, but, in order to charge 
him with damages, a special agreement is 
required.” (2 BL Com. IGO; Broom Cora. 
L. 672.) The best example of a 
tract in English law is salvage (g. v.) See 
Quasi-Tort. 

QUASI-OORPORATION.->^<3e Cor- 
poration, ? 6. 

Quasi-corporation, (defined). 2 TTall. (U. 
S.) 601 ; 13 Vr. (N. J.) 277. 

QUASI-OBIME, or QUASI- 
DELICT. — The action of one doing da? we 
or evil involuntarily. In the Eoman law, the 
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qv.asi-deli€t was a tort indirectly and not directly 
oc‘casioned by the party liable, and which could 
not be classified either as furtum, rapina, damnu.m 
injuria, or injuria. They were four in %iurnber, 
viz.: (1) Qui judex litem &uam feat, being the 
ofiense of partiality or excess in the judex (jury- 
man), e. g. in a‘^sessing the damages at a figure 
in excess of the extreme limit permitted by the 
formula. (2f Dejectum ejfusumve aliquid, heing 
the tort committed by one’s servant in emptying 
or throwing something out of an attic or upper 
story upon a person passing beneath. {"6) Damnum 
in feetum, being the offense of hanging dangerous 
articles over the heads of persons patssing along 
the king’s highw^ay. (4) Torts committed by 
one’s agents (e. g. stable-boys, shop-managers, 
<&c.,) in the course of their employment. — Drown. 

QUASI-DEPOSIT.— A kind of im- 
plied or involuntary bailment, which takes 
place where one person comes lawfully 
into the possession of property of another, 
by finding it. Story Bailm. J So, 

Quasi-derelict, (defined). 1 Kewb. (TJ. S.) 
Adm. 449. 

QUASI-BASEMENT. — An ease- 
ment, in the proper sense of the word, can 
only exist in respect of two adjoining 
pieces of land occupied by different per- 
sons, and can only impose a negative duty 
on the owner of the servient tenement. 
Hence an obligation on the owner of land 
to repair the fence between his and his 
neighbor’s land is not a true easement, 
but is sometimes called a quasi-estse- 
ment.” Gate Easm. 516. 

QUASI-ENTAIL. — A ^wosi-entail or 
9 uajsi-estate-tiiii exists when an estate pur autre 
vie is limited to a person and the heirs of his 
body. Thus, if land is given to A. and the 
heirs of liis body during the life of B., A. has a 
i^^Tsi-enlail. A ^wflsf-entiiil in possession may 
e barred by an ordinary deed of conveyance;^ 
if it is in remainder, the concurrence of the 
tenant for life is reo|nired. (Co. Litt. 20a, n. (5); 
Fearne Kern. 495 ; Wms. Keal Prop. 60.) As to 
the efiect of attempting to limit estate tail in 
chattels, see Wms. Pers. Prop. 315 ei sea.; 1 
'VVhite & X. Lead. Cas. 1. 

QUASI-PEE. — An estate gained by wrong; 
for wrong is unlimited and uncontained within 
rules. 

QUASI-PBRSONALTY. — Things 
which are movable in point of law, though 
fixed to things real, either actually, as 
emblements {fructus indu$tHale$), fixtures, 
&o. ; or fictitiously, as chattels-real, leases 
for years, &o. — Wharton, 

QUASI-POSSESSION is to a right 
what possession is to a thing— it is the 


exercise or enjoyment of the right, not 
necessarily the continuous exercise, hut 
such an exercise as shows an intention to 
exercise it at an 3 " time w'hen desired. 
When the right itself is exercised by 
means of possession of the thing which is 
the subject of the right, as in the case of 
ownership, the idea of giiasi-possession 
does not arise, and hence the term is con- 
fined to those rights which merely give a 
limited power of using the thing, as in the 
case of easements and profits a prend*^r ; 
it is, how’ever, not much used in Englihh 
law, the word “enjoyment” [q. v.) being 
more froquentlj’' employed. (Gale Easm, 
207.) As to gwtr^^'possession in Roman 
law, see Hunt. Rom. L. ; Bruns. Reclit des 
Besitzes. 

QUASI-REALTY, —Things which 
are fixed in contemplation of law to 
realty, but movable in themselves, as 
heirlooms (or limbs of the inheritance), 
title deeds, court rolls, &c. — Wharton, 

QUASI-TENANT AT SUFFER- 
ANCE . — An under-tenant, who is in pos- 
session at the determination of an original 
lease, and is permitted by the reversioner 
to hold over. 

QUASI-TORT, though not a recog- 
nized term of English law, may be con- 
veniently used in those cases where a man. 
w’ho has not committed a tort is liable as 
if he had. Thus, a master is liable for 
wrongful acts done by his servant in 
the course of his emploj^meiit. (Broom 
Com. L. 690; Underh. Torts 29.) As to 
the use of the term “ ^^^osz-tort ” to signify 
the breach of a ^itasi-contract, see Tort. 
Austin rejects “gwasi-tort” or ** quasi- 
delict” altogether, (Jurisp. 959). The 
ground of the liability is sometimes ex- 
pressed by the rule qui faoit per alium famt 
per se (Underh. Torts 29) ; but this is erro- 
neous, that rule only applying to authorised 
acts ; the true rule is respondeat sup&i'ior. 
See Reg. u Holbrook. 4 Q. B. D. 46, 51. See 
QuasI'Contbact ; Quasi-Crime. 

QU ASI-TRADITIO.—The pladng a per- 
son in possession of a right. 

QUASI-TRUSTBB.—A person who 
reaps a benefit from a breach of trust, and 
so becomes answerable aa a trustee. Lew. 
Trusts (4 edit.) 592, 638, 
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QUATUORVIEI. — Magistrates who had 
tlie care aad inspection of roads among the 
Bomans. 

QUAY. — A wharf, or place for the 
loading or unloading of goods carried in 
ships or vessels. This word is sometimes 
spelled *'key.” 

Quat, (defined). 10 Pet. (U. S.) 662, 715. 

QUE EST IiB ICBSME.—Which is the 
same. A term used in actions of trespass, &c., 
for a direct justification of tlie very act com- 
plained of by the plaintiff’ as a wrong. See Qu.® 
EST Eadem.* 

QUE ESTATE.— ;See Peesceiption, 2 5* 

QUEEN. — A woman whg is sovereign of a 
kingdom. The queen regent, regnant, or sover- 
eign, is she who holds the crown in her own 
right, as Queen Victoria, who has the same 
powei-s, prerogatives, rights, dignities, and duties 
as if she had been a king. 

QUEEIT ANNE’S BOUNTY.— By the 
Stat. 26 Hen. VIII. c. 3, certain duties, called 
“ first fruits and tenths,” which had up to that 
time been paid by the incumbents of ecclesias- 
tical benefices to the pope, were made part of the 
revenues ot the crown. Queen Anne determined 
to apply them to the augmentation of the livings 
of the pv^orer clergy, and under the provisions 
of the Stat. 2 and 3 Anne c. 20, she appointed 
certain persons to be a corporation to receive and 
apply for this purpose the first fruits and tenths, 
and also any gifts and benevolences given to 
them for the same purpose. They are called the 
“ governors of the bounty of Queen Anne for the 
augmentation of the maintenance of the poor 
clergy.” Phillim. Ecc. L. 2069, where the mod- 
ern statutes relating to the bounty are given. 
See Fiest Feuits. 

QUEEN OONSOET.-^The wife of the 
reigning English king. She is a public person, 
exempt and distinct from the king, for she is of 
ability to purchase lauds, and to convey them, 
to make lenses, to grant copyholds, and to do 
other acts of ownership, without the concun^ence 
of her husband. She is also capable of taking a 
grant at common law from her husband, which 
no other wde can do. She has separate courts 
and offices difatiuct from the king’s, not only in 
matters of ceremony, but even of law ; and her 
attoiney and solicitor-general are entitled to a 
place within the bar of his majesty’s courts, to- 
gether with the king’s counsel. She may like- 
wise be sued, and sue alone, without joining her 
husband; she is, indeed considered as a feme 
sole, and not as a feme covert. She pays no toll, 
nor is she liable to any fine in any court. As to 
tlie security of her life and person, she is placed 
on the same footing with the king. (See i Br. & 
H. Com. 256.) — Wharton. 

QUEEN DOWAQ*BR. — The widow of a 
deceased king. She enjoys most of the privi- 
leges belonging to her as queen consort. But it 


is not treason to conspire her death or violate 
her chastity, because the succession to the crown 
is not thereby endangered. No man can marry 
her witlAut special license from the crown, on 
pain of forfeiting his lands and goods. If she 
many a subject, she does not lose her regal dig- 
nity, as dowager peeresses (if commoners by 
birth) do their peerages, when they marry com- 
moners. (1 Br. & H. Com. 261.) — Wharton, 

QUEEN GOLD. — A royal revenue which 
belonged to every queen consort during her mar- 
riage with the king, and was due from every 
person who made a voluntary offer or fine to the 
king amounting to ten marks or upwards, or in 
consideration of any privileges, grants, licenses, 
pardons, or other matters of royal favor conferred 
upon him by the king ; it was due in the pro- 
portion of one-tenth part more, over and above 
the entire offering or fine made to the king, and 
became an actual debt of record to the queen’s 
majesty, by the mere recording of the fine. But 
no sucii payment was due for any aids or subsi- 
dies granted to the king in parliament or con- 
vocation; nor for fines imposed by courts on 
offenders against their will, nor for voluntary 
presents to "the king, without any consideration 
money from him to the subject, nor for any sale 
or contract whereby the revenues and posses- 
sions of the crown were granted away or dimin- 
ished. It is now quite obsolete. (2 Steph. Com. 
(7 edit.) 446.) — W%arton, 

QUEEN REGNANT, or REGENT. 
— She who holds the crown in her own right. 
See Queen. 

QUEEN’S ADYOOATE.—An English 
advocate {g. v.) who holds, in the courts in which 
the rules of the canon and civil law prevail, a 
similar position to that which the attorney-gen- 
eral holds in the ordinary courts, i. e. lie acts as 
counsel for the crown in ecclesiastical, admiralty 
and probate cases, and advises the crown on 
questions of international law. In order of pre- 
cedence it seems that he ranks after the attorney- 
general. 3 Steph. Com. 275 n , ; Man. S. ad L. 
19, App. iv. 

QUEEN’S BENCH.— 

? 1. The Court of Queen’s Bench was one of 
the superior courts of common law, luiving in 
ordinary civil actions concurrent jurisdiction 
with the Courts of Common Pleas and^ Ex- 
chequer; it was, however, considered superior to 
them in dignity and power, its principal judge 
being St vied the “Lord Chief Justice of England,” 
and taking precedence over the other common 
law judges. (Formerly an appeal lay from the 
Common Pleas and Exeliequer to the Queen’s 
Bench.) It also had special jurisdiction over 
inferior courts, magistrates and civil corporations 
by the prerogative writ of mandmmes, and (con- 
currently with the two other courts) by prohibi- 
tion and certiorari (q. v.), and in procedlings by 
quo warranto and haheas corpus. The Queen’s 
Bench was also the principal court of criminal 
jurisdiction in England; informations might be 
filed and indictments preferred in it in the first 
instance, and indictments from all inferior courts 
might be removed ipto it by cert4orarif subject te 
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5 !ertairi limitations. 3 Steph. Com. 331 j 4 Id. 
307 ; Stat. 35 and 36 Yict. c. 52. S&e Certio- 
EARi; Indictment; Inpormation- 

g 2. Plea and crown sides. — Tlie Queen’s 
Bench accordingly had two ‘‘ sides ” or setb of 
offices, namely the '^jjlea side,” in which civil 
business was transact^ ; and the ‘‘ crown side,” 
or ‘‘crown office,” in which mattere within the 
criminal and extraordinary jurisdiction of the 
court were transacted. See Crown Opfice in 
THE Queen’s Bench. 

g 3. It is said to have been called the “ Queen’s 
Bench” or “King’s Bench,” both because its 
records ran in the name of the king {coram rege), 
and because kings in former times have often 
personally sat there. Co. Litt. 71 b. 

I 4. Queen’s Bencli Division.— By the 
Judicature Act, 1873, the jurisdiction of the 
Court of Queen’s Bench was transferred to the 
High Court of Justice. Its judges (namely, the 
lord chief justice and the hve pjii^ne justices) 
originally formed a separate division of the 
High dourt, called the “Queen’s Bench 
Division,” and to it -was assigned all business, 
civil and criminal, which wa.s formerly within 
the exclusive cognizance of the Court of Queen’s 
Bench. (Jud. Act, 1873, gg 16, 31 et seq.) How, 
however, the Common Pleas and Exchequer 
Divisions have been consolidated with it into 
one Division called the “Queen’s Beuch Divi- 
sion.” See High Court of Justice. 

QHEBN’S OOHONBR AND AT- 
TORNBy. — An officer of the central office of 
the English Supreme Court {q,v,) He was an 
officer in the crown office of the Queen’s Bench 
Division before that office was transferred to the 
central office. His duties are similar in kind 
to those dischai'ged by the other common hiw 
masters. Second Bep. Legal Dep. Conim. Ir5; 
Judicature (Officers) Act, 1879, J 4 ei seq. See 
Masters, § 1. 

Queen’s coroner and attorney, (defined). 
4 Bl. Com. 308, 309 ; 4 Steph. Com. 374, 378. 

QUEEN’S COUNSEL.— Barristers who, 
by reason of their superior learning and talent, 
have obtained the appointment of counsel to her 
majesty. Tliey wear silk gowns, sit within the 
bar, and take precedence in court over ordinary 
barristers. (Man. S. ad L. 25, 209.) They have 
no active duties to perforin to the crown, but 
they must not be employed in any cause against 
the crown {e. g. in defending a prisoner) \yitliout i 
special license. (3 Steph. Com. 273.) There] 
are also queen’s counsel in the County Palatine i 
of Lancaster, who take precedence of other bar- 
risters in the palatine coui-ts. Judicature Act, 
1873, g 78. See Bar; Barrister; Inns of 
Court; Sergeant-at-Law. 

QUEEN’S, or STATE’S EVI- 
D3©NCE. — When several persons are 
charged with a crime, and one of them 
gives evidence against his accomplices, on 
the promise of being granted a pardon, he 
i$ eaid to be admitted queen’s, or, in 


America, State’s evidence. 4 Steph. Com. 
395. See Approve, ? 2. 

QUEEN’S PRISON.— A jail which used 
to be appropriated to the debtorb ami Lriininals 
confined under process or by autlinrity of the 
Superior Courts at Westminster, the High Court 
of Admiralty, and also to poisons imprisoned 
under the bankrupt law. The 5 and 6 Viet. 
§ 22, amended by 11 and 12 Viet. c. 7, and 23 
and 24 Viet. c. 60, Cfmsolidated the Queen’s 
Bencli, Elect and Marsha Isea prisons. *Sf*c the 
Queen’s Prison Discontinuance Act, 1862, 2"^ and 
26 Viet. e. 104. 

QUEEN’S REMEMBRANCER.— An 
officer of the central office of the Engli*-h 
Supreme Court. (Judicature (Officers) Act, 
1879, \^ei ^eg.) Formerly i^e an t>ffioer orf 
the Exchequer, and had important duties to per- 
form in protecting the rights of the crown, <s. g. 
by instituting proceedings for the recoveiy of 
land by writs of intrusion {q. v.), and for the 
recoTeiy of legacy and succession duties; but f)f 
late veal's administrative changes have lessened 
the duties of the office, t Second Rep. Legal Dep. 
Comm. 17; Stat. 22 and 23 Viet. c. 21,1 and on 
the next vacancy they will be consolidated with 
those of the senior master of the central office. 
Judicature Act, 1879, 1 14. 

QUEM REDDITUM RBDDIT.- A real 
action by which the grantee of a rent G(^itld com- 
pel the tenants of the land out of whicli the 
rent issued to attoin to him. (Bhep. Touch, 
254.) It was abolished by Stat. 3 and 4 Will. 
IV., c. 27, g 36. See Attornment. 

Quemadmodum ad qiiaestionem 
facti non respondent judioes, ita, ad 
qusBstionem juris non respondent 
juratores (Co. Litt. 295) : In the same 
manner that judges do not answer to questions 
of fact, so jurors do not answer to questions of 
law. 

QUERELA. — An action preferred in any 
court of justice in which the phuntitf was 
quevcTiSf or conn>lainiint, and his complaint was 
querela^ whence the use of the word “quarrel” 
in law. QnietNS esse d queteUi sometimes meant 
to be exempted from the ciistomaiy fees paid to 
the king or lord of a court for liberty to prefer 
such an action ; but more commonly it meant to 
be freed from the fines or amercements which 
would otherwise have been imposed upon the 
exempted person for trespasses and such like 
offenses,— 

QUERELA CORAM BBUE A OON- 
CILIO DISOUTIENDA ET TERMI- 
NANDA. — A writ by which one is called to 
justify a complaint of a trespass made to the 
king himself, before the king and his council. — 
Meg, Orig. 124, 

QUERELE.— A complaint to a court. 

QUERENTS.— A plaintiff; complainant; 
inquii'er. 
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QUEST. — Inquest; inquisition; or inquiry. 

QUESTION. — Interrogatory ; anjtliing in- 
quired. 6'ee Tortxtbe. 

QUESTION.— To impugn; also to in- 
quire, as questioning a witness, which is 
examining him. 

Questions, A-LL eawftje, (in a statute). 2 

Vcjs. <5c B. 2o0. 

QUESTIONS OF FACT. — In 
general, when a jury is sworn it decides all 
the issues of fact; but if there arise in the 
course of the trial, a question of fact pre- 
liminary to the decision of a point of law, 
&.Q,,e.g, the genuineness of a document as 
necessary to its being admitted in evidence, 
that question of fact must be decided by 
the judge. So in questions as to the com- 
petence of a w’itness to be sworn. {See 
Yoir Dire.) The law of a foreign country 
is a question of fact. 

Questions op fact, (distinguished from 
“issues of fact”). 70 C. 107. 

QUESTIONS OP LAW arising in 
an action may be stated in the form of a 
special case (g. v.) lor the opinion of the 
couit, or in such other manner as the 
court may deem expedient. See further as j 
to questions of law. Fact, g 3. j 

QUESTMAN, or QUBSTMONG-BPv. 
— A. starter of la\y suits or prosecutions ; also, a 
person cho-seu to inquire into abuses, especially 
such as relate to weights and measures ; also, a 
churchwarden. See Prid. Church w. Guide. 

QUESTUS.— Land which does not descend 
by hereditary right, but is acquh’ed by one's own 
labor and industry . — CowelL 

QUESTUS EST NOBIS.— A writ of 
nuisance, wliieh, by lo Edw. I., lay against him 
to whom a house or other thing that caused a 
nuisance, descended or was alienated; whereas, 
before that statute the action lay only against 
him who first levied or caused the nuisance to 
the damage of his neighbor. — CowelL 

Qui abjurat regnum amittit regnum 
sed non regem; patriam sed non pa- 
trem patris© [7 Co. Oj He who abjures the 
realm leaves the realm, but not the king ; the 
country, but not the father of the country. 

Qui adimit medium, dirimit finem- 
(Co. Litt. 161) : He who takes away the middle 
destroys the end, 

Qui aliquid statuerit parte Inaudita 
altera, sequum licet dixerit, baud 
sequum feoerit {6 Co. 52): He who decides 


anything, one party being unheard, though he 
should decide right]| does wrong. 

Qui alterius jure utitur eodem jure 
uti debet (Poth. Tr. de Change, pt 1, cii. 4, 
art. 5, I 114; Broom Max. (5 edit.) 473): He 
who is clothed with the right of another ought 
to be clothed with the very same right. 

Qui approbat non reprobat : He 
wJio approbates does not reprobate, i. r. he can- 
not both accept and reject the same thing. 

Qui bene distinguit, bene dooet (2 
Inst. 470) : He who distinguishes well, teaches 
well. 

Qui bene interrogat, bene dooet (3 
Bulst. 2*27): He who questions well, teaches 
well. 

Qui concedit aliquid, concedere 
videtur et id sine quo conoessio est 
irrita, sine quo res ipsa esse non 
potuit (11 Co. 52): Pie who concedes any-* 
tiling is considered as conceding tliat without 
which his concession would be void, without 
which the thing itself could not exist. 

Qui contemnit prseceptum, con- 
temnit prasoipientem (12 Co. 9d): lie 
who contemns the precept, contemns the person 
giving it. 

Qui cum alio oontrahit, vel est, vel 
esse debet, non ignarus conditionis 
ejus : He who contracts with another, either 
is, or ought to be, acquainted with the condition 
of the person with whom he contracts. 

It has well been observed by an eminent judge 
(Lord Stowell), that “with respect to any ignor- 
ance arising from foreign birth and education, it 
is an indispensable rule of law, as exercised in 
all civilized countries, that a man who oonlni(‘ls 
in a country engages for a competent knowledge 
of the law of contracts of that country. If he 
rashly presume to contract withoui such knowl- 
edge, he must take the inconveniences reHiilting 
from such ignorance upon liimsclf, and not 
attempt to throw them upon the other party 
who hiis engaged iiinler a proper knowledge and 
sense of the obligation which the law woul<l 
impose upon him by virtue of that engagement.'’ 
(Duhymple v, Dalryinple, 2 lliigg. Guns. 01 : 
Story Oonfl. L. J 7 Wharton. 

Qui destruit medium, destruit firxom 
(10 Co. 51b); He who destroys the mean, de- 
stroys the end. 

Qui doit inberiter al per© dolt in- 
beriter al fitz: He who would have been 
heir to the father, shall be heir to the son. 

Qui ©X damuato coitu uasouutur in- 
ter liberos non oomputentur (Co. Litt. 
Sa) : Those who are born of an unlawful inter- 
course are not reckoned among the children, 

Qui faoit per alium faoit per Be : H* 
who acts tlw-ough another acts through himself; 
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A contract marie by an aprent lon*:ed upon 
in Uwv lib the contract of tiie princi})al, m aj^entb 
need not be sui junt, and infants, married yto- 
nien and others are competent to act as biich. In 
Scott V. Shepherd, 2 Blac*k 802, an action was 
held to lie against the person who originally 
threw a sqnib which, after being knocked about 
by other persons in seU'Jefense, ultimately hit 
and put out the plainritrs eye. Ac-ext, § 2; 
Mastkk and Servant, \ oj Hes pond eat 
SCTERIOR. 

Qui habet jurisdiotionem absolven- 
di, habet jurisdictionem Bgandi il2 Co. 
59) : He who has the juii^diction of loosening, 
has the jurisdiction of binding. 

Qui baeret in litera, hsBret in cortice 
('Co. Litt. 289 1: He w*ho considers merely the 
letter of an instrument goes but skin-deep into 
its meaning. 

This is a maxim of construction, and, literally 
interpreted, means that he who sticks at the 
letter sticks in the bark, sril. and does not pene- 
trate to the I'eal content or heart of the docu- 
ment, L e. to its real signihcation. 

QIJI IM PROVIDE. — A supersedeas 
granted wdiere a wnit was erroneously sued out 
or misawarded. See Dyer 33, v, (ISj. 

Qui in jus dominium ve alteri sne- 
cedifc jure ejus uti debet (D. 50, 17, 177, 
pr.) : He who succeeds to the right or projjerty 
of another, ought to be clotlied with his right. 
“ For instance,” says Broom’s Leg. Max. (5 edit ) 
473, “ fee-simple estates are subject, in the hands 
of the heir oi devisee, to debts of all kinds con- 
tracted by the deceased.” 

Qui in utero est pro jam nato babe- 
tur, quoties de ejus commodo quseri- 
tur : He who is in the w'omb is held as alreiuly 
born, whenever a question arises lor his benefit. 

Qui jure suo utitur, nemini faoit in- 
juriam (Reg. Jur. Civ.); He who exercises 
a right, does an injustice to nobody. 

Qui jussu judicis aliquod feoerit 
non videtur dolo malo feoisse, quia 
parere neoesse est (30 Co. 70); Where 
a person does an act by command of one exer- 
cising judicial authority, the law will not sup- 
pose that he acted from any \vrongful or improper 
motive, because it was his bounden duty to 
obey. 

Qui non oadunt in constantem virum 
vani timores sunt aestimandi (7 Co. 27); 
Those fears are to be esteemed vain which do 
not aftect a firm man. 

Qui non babet, ille non dat : He who 
has not, gives not. 

A person cannot convey a right that is not in 

him. See JSfEMO Dare Potest, &c. 

Qui non babet in sere, luat in cor- 
pore ; ne quid peocetur impuue (2 Inst. 


! 173 : He who cannot pay with his purse must 
sutler in person, lest any one should sin wdth 
impunity. 

Qui non habet potestatem alienandi 
babet necessitatem retinendi ( Hob. 
336) : He who has not the power of alienating, 
is obliged to retain. 

^Qui non improbat, approbat (3 Inst. 
27 j : He who dues not blame, approves. 

Qui non neg“at fatetur : He who does 
not deny, admits. A well-knoAvn rule of plead- 

I ing* 

I Qui non obstat quod obstare potest, 
facere videtur (2 Inst. 146) : He who does 
not prevent what he can prevent, seems to com- 
mit the thing. 

Qui non prohibet id quod probibere 
potest assentire videtur (2 Inst. 308); 
He who does not forbid what he is able to pre- 
vent, appears to assent. 

So one who enables another to commit a fraud 
is answerable. And a man who has a title to prop- 
erty offered for sale at an auction, and, knowing 
his title, stands by and encourages the sale, or 
does not forbid it, will be bound by the sale, for 
non obstat quod obstare potest j facere videtur 
and *^Fraus est celare fraudem^* (it is a fraud to 
conceal fraud). See Snell Eq. (5 edit.) 478. 

I Qui non propulsat injuriam quando 
potest, infert^ (Jenk. Cent. 271 ): ^ He who 
does not repel an injury when he can, induces it. 

Qui obstruit aditum, destruit oom- 
modum (Co. Litt. 161) ; He who obstructs an 
entry (on land) takes away the enjoyment. 

Qui omne dibit, nihil excludit (4 Inst. 
81) : He who says all, excludes nothing. 

Qui parcit nocentibus, innocentes 
punit (Jenk. Cent, 133); He who spares the 
guilty punishes the innocent. 

Qui peocat ebrius, luat sobrius (Cary 
133) : Let him who sins when drunk, be pun- 
ished when sober. 

An intoxicated pemon can derive no privilege 
from a madness thus voluntarily contracted. On 
an indictment for murder, however, intoxication 
may be taken into consideration, to show that 
the* act was not premeditated, and if there has 
been some contrivance or management to draw 
the party into drink, or any unfair advantage 
taken of his intoxication, the court will some- 
times relieve. See Snell Eq. (5 edit.) 460. 

Qui per alium faoit, per seip3um 
facere videtur (Co. Litt. 258): He who 
does a thing by an agent, is considered as doing 
it himself. 

Qui per fraudem agit, frustra agit (2 
Bolle 17): What a man does fraudulently, he 
does in vain. 
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Qui peric^lluIn amat in eo peribit: 

He iovess danger will peri&li by it. 

Qtii potest et debet vetare, jubet 
(OiiD. So] : He wlio is able and ought to for- 
bid, commands. 

Qni primuTo. peocat ille facit rixam 
{Godb.j : He who fains drat, makes the strife. 

Qui prior est tempore potior est jure 
(Co. Litt. J4a!: He wdio is tii'st in point of 
time ifa preierred in law. 

{See Erace v. Ducliess of Marlborough, 2 P. 

49, 1, and Mju*bli r. Lee, 1 White <Sc T. 
Lead. Cas. 659.) A nnutgugee may recover in 
ejectment without giving nt'tice to quit against a 
tenant w'ho claims under a lease from the mort- 
gagor, granted af’ter the mortgage without the 
privity ot the mortgagee. The rule stated in 
thifa niaxim applies as between finders of ^‘treas- 
ure tiove,” flerelicts, and such like. (Se^, also, 
Keeeh v. Hall, 1 Sm. Lead. Cas. 674.) Where 
se\eral jicrsuns have interests in one property, 
and equal equities in every point except time, 
as in the case of a tliird mortgagee who had no 
notice of a second mortgage wdien making his 
advance, here both mortgagees liave equal equi- 
ties, but the second mortgagee being fiist in point 
of time, has the prior right — in tliis instance, 
however, the tliird moi*tgagee could avail him- 
self of the advantages of tacking. 

Qui pro me aliquid facit, mibi fe- 
cisse videtur (2 Imt. 501) : He who does 
anything for me, appeal's to do it to me. 

Qui providet eibi providet bsoredi- 
bus : lie who provides for himself, provides 
for his heii’S. 

Qui rationem in omnibus quserunt, 
rationem subvertunt (2 -Co. 75 j ; They 
who seek a reason for everything, subvert reason, | 

Qui semel actionem renunoiaverit 
amplius repeter© non potest (8 Co. 59) : 
He who renounces an action once, cannot any 
more repeat it. 

Qui semel est malus, semper prae- , 
sumitur esse malus in eodem ^enere ! 
(Cro. Cur. 317): He who is once criminal, is i 
presumed to be always criminal in the same way. 

Qui sentit oommodum sentire debet 
et onus (1 Co. 99): He who receives the 
advantage ought also to suffer the burden. 

Equity always acted on this principle when 
enforcing contribution between co-sureties. Ber- 
ing V. Earl of Winchelsea, 1 White & T. Lead. 
Ciis. 106, and Waugh v. Carver, 1 Sm. Lead, Cas. 
908. 

Qui sentit onus, sentire debet et 
commodum (1 Co. 99 a) : He who bears the 
burden of a thing, ought also to experience the 
advantage arising from it, 

Qui tacet, oonsentire videtur (Jenk. 
Cent. 32) : He who is silent, appears to consent. 


Qui tacet oonsentire videtur, ubi 
tractatur de ©jus oommodo (9 Mod. 38) : 
He who is silent is considered as assenting, wlien 
his advantage is debated. 

QUI TAM.— Action, § 9. 

Qtji TAM ACTION, (what must be). Coxe (N. 
J.) 44, 52. 

(demand in, must show who are enti- 
tled to the penalty). Penn. (N. J.) 168. 

(should be in the name of the gov- 
ernor). 36 Ga. 51. 

Qui tardius solvit, minus solvit 
(Jenk. Cent. 58) : He who pays slowly, pays 
too little. 

Qui timent, cavent et vitant (OfSce 
of Exec. 62): They who fear are wary and 
avoid, 

Qui totum dicit nihil excipit: He 
who says all excepts nothing. 

Qui volt decipi decipiatur (Broom 
Max. (5 edit.) 782 n,.): Let him be deceived 
who wishes to he deceived. 

QUIA EMPTORBS.— The name usu* 
ally given to the Stat. IS Edsv. I., passed 
in the third “notable” parliament holden 
at Westminster, and therefore also called 
the “Statute of Westminster III.” After 
reciting that purchasers of lands 
eniptores terrarum^^) from freeholders of 
great men and other lords hold their lands 
of the freeholders and not of the superior 
lords, whereb}^ the latter lose the feudal 
fruits of tenure,* it enacts that every free- 
man shall be at liberty to sell his lands, 
but that the purchaser shall hold them of 
the chief lord, so as to take the place of 
the vendor. The statute, therefore, abol- 
ished subinfeudation and thus made 

the future creation of soignories, manors, 
honors, &c., impossible. In the opinion 
of many writers it also first authorized 
conveyances of feudal lands, which had 
hitherto been considered inoperative as 
against the lord. 2 Bl. Com. 91; 2 Inst, 
500 ; Wms. Seis. 22, 

QUIA TIMET.— Bill of Com- 
plaint, 1 5 ; Bill Quia Timbt. 

quick: with child.— Abor- 
tion. 

Quioquid acquiritur servo^ acquiri- 
tur domino ; Whatever k. ^icq^inred by the 
servant (or agent) is acquired for the master (o» 
principal). Sc$ Story Ag. | 4,03. 
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Quicquid demonstratse rei additttr 
satis demonstratse frustra est (D,33, 4, 
1, ? 8): Whatever is added to demonstrate 
anything already sufficiently demonstrated, is 
surplusage. 

Quicquid est contra normam recti, 
est injuria (3 Bulst 313;: Whatever is 
against the rule of right, is a wrong. 

Quicquid in exoessu actum est, 
lege proMbetur (2Inst. 107i: AVhatever 
is done in excess is prohibited by law. 

Quicquid judiois auotoritati sub- 
jlcitur, novitati non subjicitur (4 Inst 
66) : Whatever is subjected to the authority of 
a judge is not subjected to novelty. 

Quicquid plantatur solo, solo cedit 
(Office of Exec. 57) : Whatever is affixed to the 
soil, belongs to the soil. 

The principle of this rule is stringently ad- 
hered to as between the heir-at-law, and executor 
of a deceased pei-son, and as between mortgagors 
and mortgagees ; but it has been very consider- 
ably relaxed in its application to fixtures as be- 
tw^n landlord and tenant. Bee Fistuhes. 

Quicquid solvitur, solvitur secun- 
dum modum solventis, quicquid re- 
cipitur, reoipitur secundum modum 
recipientis (2 Vera. 606) : Whatever money 
is paid, is paid according to the direction of the 
payer, whatever money received, is received ac- 
cording to that of the recipient. 

The debtor has the first right to appropriate 
ayment to whatever debt, due to his creditor, 
e chooses at the time of making the payment. 
If the debtor omit to do so, the creditor has the 
next right of appropriation to what debt he 
chooses. If neither party makes appropriation 
the law makes it — ^generally to the earlier debt. 

Quiounqu© babet jurisdiotiongm 
ordinariam est illius loci ordinarms 
(Co. Litt. 344) ; Whoever has an ordinary juris- 
diction is ordinary of that place. 

Quiounque jussu judicis aliquid fe- 
oerit non videtur dolo malo feoisse, 
quia parere neoesse est (10 Co. 71); 
Whoever does anything by the command of a 
judge, is not reckoned to have done it with an 
evil intent, because it*is necessary to obey. 

^ QUID JTJBIS OLAMAT.— A real ao 
tion by which the grantee of a jievereion or 
remainder expectant on an estate for life could 
compel the tenant for life to attorn to him. 
(Shep. Touch. 254.) It was abolished by Stat. 
3 and 4 Will, IV. c. 27, § 36. Bee Attobh^ 

MENT, 

QUID PBO QUO. — Something for 
something. The old term^Tor considera- 
tion (q. In every contract there must 
be pno quo.^l Co, Litt. 47 See Foil. 
Oont. 15L 


QUIET ENJOYMENT.— Cove- 
n-ant, ? 8 ,* Lease, g 8. 

Quiet EXJOYijrENT, (what is a covenant for), 
6 Mass. 246; 4 Wheel. Am. C. L. 10; 1 H. Bl. 
34; 1 Brod. B. 319; 1 Cro. 823; 2 IrL 518; 
Cro. Jac. 333, 425; 1 Ld. Eavm. 106; 1 Mod. 
101; 8 Id. 319; 10 Id SS4; 2 Saund. ISlb; 4 
Taunt. 329 ; 1 T. B. 671 ; 6 Id. 453; 8 Id. 279 ; 
9 Ves. 330; 3 Com. Dig. 274; 7 Id. 745; Com. 
L. & T. 179; Shep. Touch, 390. 

(covenant for, runs with the land). 7 

Halst. (N. J.) 264. 

(what is a breach of covenant for). 17 

Mass. 586; 4 Halst. (N. J.) 139; 7 Johns. (N. 
Y.) 376, 3S0 ; 13 Id. 236 ; 2 Wend. (N. Y.) 565. 

(what is not a breach of covenant for). 

15 Johns. (N. Y.) 483. 

(when an action will lie upon a cove- 
nant for). 3 Johns. (^\ Y.) 471; 7 Wend. (N. 
Y.) 281. 

(when an action will not lie upon a 

covenant for). 14 Wend. (N. Y.) 671. 

(what damages are recoverable in an 

action on a covenant for). 11 Pick. (Mass.) 421 ; 
2 Harr. (N. J.) 309; 2 Hill (N. Y.) 105; 4 
Johns. (N. Y.) 1. 

(covenant of, in a deed extends only to 

the possession and not to the title). 5 Johns. 
(N. Y.) 120. 

Quiet in hakness, (in a warranty of a 
hoi-be). 2 Car. <& P. 540. 

Quiet possession, (covenant for). Doug. 
43, 45. 

QUIET ARB.— To quit, acquit, discharge or 
save harmless. 

QUIBTB OLAMARE.— To quit claim, 
or renounce all pretensions of right and title. 
Bract. 1, 0 . 

Quietly enteb, hold and enjoy, (in a 
release). 11 East 633. 

QUIETUS.— 

J 1. lu English law.— A discharge granted 
by the ci'own or its officer to a person indebted 
to the crown, e. g. an accountant. It is a defense 
to a writ of extent, and may be entered on the 
register of judgments in discharge of an execu- 
tion already issued. (Blount s. r.) It seems to 
have been originally a writ addressed to the 
barons of the Exchequer, directing that 
debtor should be discharged (quietus sit) of all 
claims. 2 Mad. Exch. 220 et seq. ; B. v. Wil- 
kinson, Bunb. 315 ; Stat. 2 and 3 Viet. c. 11. 

? 2. In American law. — The discharge 
of an executor by a court of probate. 4 
Mas. (U. S.) 131. 

QUIETUS ESSE A QUEBBIiA.— 
Bee Qubbela. ^ 

QUIETUS RBDITUS,— A quit-rent. 

Quilibet potest renunciare juri pro 
s© introduoto (2 Inst. 183) ; Every mam can 
renounce a right introduced for himself. 
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QUILLET.— A quibble. 

QUIITQUBPABTrTE. — Consisting of five 
parts. 

QUUSTQUE PORTUS. — See Cinque 
Ports. 

QUINSTBMB, or QUINZIMB.— Fif- 
teentbs; also the fifteenth day after a festival, 
lo JEdw. I. See QowelL 

QUINTAL, or KINTAL— A weight of 
one liundred pounds . — CowelL 

QUINTO BXAOTUS.— The fifth or last 
call or requisition of a defendant sued to out- 
lawry, See Covcellj voc. “Qnint-emct” 

Quisquis eiit qni vult juris-con- 
SToltus haberi continuet studium, 
velit a quocunque doceri (Jenk. Cent): 
Whoever wishes to be a juris-eonsult, let him 
continually study, and desire to be taught by 
every one. 

Quisquis prsestimitur bonus ; et 
semper in dubiis pro reo responden- 
dum (Jur. Civ.): Every one is presumed 
good; and in doubtful cases the resolution 
should be ever for the accused. 

Quit, (in a deed). 2 N. H. 402. 

QUIT-CLAIM “is a release or acquit- 
ting of a man for any action that he [the 
releasor] hath or might have against him.*’ 
{Ternies de la Ley s. v,) “Fleta calleth it 
charta de quietd clamanfi d” ( Co. Litt. 264 b. ) 
The expression “quit-claim ” is used in old- 
fashioned releases as an operative word 
equivalent to “release.” 

Quit-claum, (covenants may be assigned by). 
21 Wend. (N. Y.) 120. 

QUIT-CLAIM DEED.— A deed con- 
veying only such title or interest as the 
grantor may have, without covenants of 
title, or any engagement to protect the 
grantee against paramount or adverse 
claims. 

Quit-claim, grant, sell and, (in a deed). 
$ Me. 441. 

QUIT RENT, — Certain established rents 
of the freeholders of manors are denominated 
“(]uit rents,” quieti redditus, because thereby the 
tenant goes quit and free of all other services (3 
Cruise Dig, 314). Further, in respect even of 
ordinary freehold lands, a quit rent is payable to 
the crown as lord, but it is too insignificant in 
amount te be demanded, — Brovon* See Rent. 

Quit uhto him all my right, (in a deed). 
4 Wheel Am. 0. L 251. 


QUITTANCE. — An abbreviation of 
acquittance, a release {q v.) 

QUO ANIMO. — With what mind or in- 
tention. See Animus. 

QUO JURB —A writ which lay for liirn 
who had land wlierein another chalieugod com- 
mon of pasture, time out of mind ; nnrl it was to 
compel him to show by what title lie challenged 
it.— iT. jv; i?. 158. 

Quo ligatiir, eo dissolvitur (2 Rolle 
21): By the sao’e mode by ^\hich a thing is 
bound, by that is it released. 

QUO MINUS. — A writ whicli lay for liira 
who had a grant of lionse-bote anrl hay-bote in 
another’s woods against the grantor, making such 
w'aste as that the grantee eouhl not enjoy his 
grant. — O. N. B. 1 48. 

It also Ify for the queen’s accountant in the 
Exchequer against any person against whom he 
had a right of action, and was called a quo 7ni7uts 
because in it the plaintiff suggested that he was 
the king’s farmer or debtor, and that the defend- 
ant had done him the injury or damage c<mi- 
plained of, qitn mbiva Huffinena ensfit (by which 
he is less able) to pay the king his debt or rent. 
Afterwards this suggestion of being debtor to tlie 
king was allowed to be inserted by any plaintiff 
who wished to proceed in that court against any 
defendant, as a mere matter of form, and in this 
way the Court of Exchequer obtained a jnriulic- 
tion co-extensive with that of the Common Pleas 
in actions personal. The writ of quo minus was 
abolished by 2 Will. IV. c. 39. 3 Bl. Com, 46. 

Quo modo quid constituitur, eodem 
modo dissolvitur (Jenk. Cent. 74) : In the 
same manner by which anything is constituted, 
by that it is dissolved. 

QUO WARRANTO.— 

I 1. Writ.— The writ of quo loarranto is 
I a high prerogative writ by the sovereign 
against one who claims or usurps any 
office, franchise or liberty, to inquire “by 
what authority” he supports his chiim. 
It lies also in case of non-user, or mis-uf-'er, 
of a franchise, or where any public trust is 
executed without authority, though it may 
be no usurpation on a franchise of the 
sovereign. 3 Bl. Com. 262; 3 Steph. Com. 
638; Chit. Prerog. 836. 

§ 2, Information.™ The prerogative writ 
of quo warranto^ however, has long fiillen 
into disuse, having been supplanted by 
wliat is called an “information in the 
nature of a writ of quo warranto/* wherein 
the process is speedier, and the judgment 
not so inconveniently decisive, as on the 
ancient writ. It is now the usual remedy 
in the case of corporation disputes between 
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private persons, 'v\’ithout the intervention 
of the prerogative, by virtue of the Stat. 
9 Ann. c. 20, which permits an information 
in tlie nature of a quo warranto to be 
brought with leave of the court, at the 
relation of any person desiring to prose- 
cute the same (who is then styled the 
‘‘relator’*) against any person usurping, 
intruding into, or unlawfully holding any 
franchise or office in ^r\y city, borough or 
town corporate, Ib. ; Stat. 32 Geo. III. c. 
58; 7 Will. IV. and 1 Viet. c. 78; 6 and 7 
Vict c, 89 See Ex parte Richards, 3 
Q. B. D. 3GS. See, also. Ouster. 

Quo WARRAKTO, (writ of, defined) . 23 Wend. 
(N. Y.) 577. 

(at common law was a criminal pro- 
ceeding). 2 Johns. (N. Y'.) Ch. 371. 

(when will not He). 2 flalst. (Ji7. J.) 

101 . 

QUOAD HOO. — As to this. A prohibition 
quoad hoc is a prohibition as to certain things 
among others. Thus, where a party was com- 
plained. against in the Ecclesiastical Court for 
matters cognizable in the temporal courts, a pro- 
hibition quoad these matters issued, L e. as to 
such matters the party was prohibited prosecuting 
nis suit in the Ecclesiastical Court. The word is 
also frequently applied to other matters than to 
prohibitions. 2 Rol. Abr. 315, b. 10 ; Via. Abr. 
tit. “Proliib.” E. a. 7, 

Quod a quoque posnaB noxoine ex- 
aotum est id eidem restituere nemo 
cogitur (D. 50, 17, 46) : No one is obliged to 
pay back what any one has been made to pay 
by way of penalty. 

Quod ab initio non valet, in tractu 
temporis non oonvalescet (4 Co. 2): 
That which is bad in its commencement, im- 
proves not by lapse of time. 

Quod SBdificatur in area legata oedit 
legato (Amos <& F. Fbct. (2 edit.) 246) : That 
which is built on the ground devised passes to 
the devisee. 

Quod alias bonum et justum est, si 
per vim, vel fraudem petatur, malum 
et injustum ejOficitur (3 Co. 78): Wlmt 
otherwise is good and just, if it be sought by 
force and fraud, becomes bad and unjust. 

Quod alias non fait lioitum, neoes-- 
sitas lioitum facit: What otherwise was 
not lawful, necessity makes lawful. 

Quod approbo non reprobo (Broom 
Max. (6 edit.) 712) : That which I approve I 
do not reject. In other words, if one take a 
benefit under a deed or will, he must perform 
any condition attached to it. 

QUOD BILLA CASSETUR. --That 
the bill be quashed. The common law form of 
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a judgment sustaining a plea in abatement, where 
the proceeding is by bill, i. e. by a capias instead 
of by original writ. 

QUOD OLERIOI BBNEPICIATI DB 
CANOBHiIIjARIA. — A writ to exempt a clerk 
of tiie chancery from the contribution towards 
the proctora of the clergy in parliament, &c.— 
Reg, Orig, 261. 

QUOD OLERIOI liTOIT ELIG-AN- 
TUR IN- OPPIOIO BALLIVT, &o.— A 
writ which lay for a clerk, who, by reason of 
some land he had, was made, or was about to he 
made, bailiff^ beadle, reeve, or some such officer, 
to obtain exemption from serving the office, — 
Reg, Orig, 1S7. 

QUOD COMPUTET. — An interlocutory 
judgment or decree in a matter of account. 

Quod constat dare, non debet veri- 
floari : That which is clearly apparent needs 
not to be verified. 

Quod constat ourise, opera testium. 
non indiget (2 Inst. 662) : What is manifest 
to the court needs not the help of witnesses. 

Quod contra legem fit, pro infeoto 
babetur (4 Co. 31) : What is done contrary 
to law is considered as not done. 

Quod contra rationem juris recep- 
turn est, non est producendum ad con-^ 
sequentias (D. 1, 3, 14) : That which has- 
been received against the reason of the law is* 
not to be drawn into a precedent. 

QUOD OUM. — That whereas. Emphatic 
words used in old Latin declarations, where the* 
charge was made by way of recital, and literally 
translated in the modern forms, ‘‘that whereas.’^' 

Quod datum est eoolesi8B, datum est* 
Deo (2 Inst. 2) : What is given to the church 
is given to God. 

Quod demonstrandi causa additur 
rei satis demonstratse, frustra fit (10* 
Co. 113) ; What is added to a thing sufficiently 
palpable, for the purpose of demonstration, is* 
vain. 

Quod dubitas ne feoeris (Hale P. C. 
300): Refrain from doing that about which' 
you are in doubt. 

QUOD El DEPOROEAT.— A writ or 
action which lay ffir the recovery of land where* 
a tenant for life, in tail, or the like, had lost the 
right of possession through Ins default or non- 
appearance in a possessory action. (Co. Litt. 
831b, 354 b; 3 Bl. Cora. 193.) It was abolishedi 
by Sut. 3 and 4 Will. IV. c. 27, g 36. 

Quod est ex necessitate nunquam 
introducitur, nisi quando necessarium 
(2 Rolle 502) : That which is of necessity is- 
never introduced, unless when necessary. 
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Quod est inconveniens aut contra 
raiixonem, non permissum est in lege 
(<’(» Litt. 178 a 1 : That which is inconvenientj 
or against reason, is not permissible in law. 

^ Quod est necessarium est licitum 
fjen’c Cent. 76 j: That which is necessary is 
lawful. 

Quod fieri debet facile prassumitiar 

(II:uker&t. 153 1 : That which ougiit to be done 
is easily presumed. 

Quod fieri non debet factum valet 
(5 Co. 38 , : What ousrlit not to be done is valid 
■when done, e g. an infant ward of court ought 
not to luarrv or to be married without the sanc- 
tion of the court ; but if he or she being of the 
nuiri laseable age should marry without such 
consent, then the marriage holds good. 

Quod in minori valet, valebit in 
majori; et quod in majori non valet, 
-nec valebit in minori {Co, Litt 260a): 
•That which is valhl in the less, shall he valid in 
the greater; and that whicli is not valid in the 
greater, bhall neither be valid in the less. 

Quod in uno similium valet, valebit 
dn altero fCo. Litt. 191 ) : Whtit avails in one 
ioi two similar things, will avail in the other. 

Quod inoonsulto fecimus, consultius 
Tevocemus (Jenk. Cent. 116): What we 
have done without due consideration, upon 
better consideration we should revoke. 

Quod initio vitiosum est non potest 
tract a temporis convalescere (D. 60, 17, 
“29): That which is void from the beginning 
^cannot become valid by lapse of time. 

Quod ipsis qui eontraxerunt obstat, 
et suooessoribus eorum obstabit (D. 
50, 17, 143] : That which bars those who have 
. made a contract, will also bar their successors. 

Quod jussu alterius solvitur pro eo 
<est quasi ipsi solutum esset (D. 50, 17, 
ISO ; : That which is paid by the order of an- 
. other, is the same as though it were paid to 
'himself. 

Quod meum est sine facto meo vel 
defeotu meo amitti vel in alium trans- 
ferri non potest (Broom Max. (5 edit.) 465) : 
That which is mine cannot be lost or transferred 
to another without my alienation or forfeiture. 

Quod naturalis ratio inter omnes 
homines oonstituit, vooatur jus gen- 
tium (1 Bl. Com. 43): That which natural 
reason has established among all men, is called 
the law of nations. 

Quod necessarie intelligitur non 
deest (1 Buis. 71) : That which is necessarily 
undei^tood is not wanting. 

Quod neoessitas oog-it, defendit 
(Hale P- C, 54): That wbich necessity com- 
pels, it defends. 


Quod non apparet non est; et non 
apparet judioialiter ante judicium (2 
Inbt. 479): That which appears not, is not; 
and nothing appears judicially before judgment. 

Quod non habet principium non 
habet finem (Wing. Max. 79; Co. Litt, 
345 a) : That which has not beginning has not 
end. 

Quod non valet in principal!, in ac- 
cessorio seu consequenti, non vale- 
bit ,* et quod non valet in magis prop- 
inquo, non valebit in magis remoto (8 
Co. 78): That which is not good against the 
principal, will not be good as to accessories or 
consequences ; and that which is not of force in 
regard to things near it, will not be of force in 
regard to things remote from it. 

Quod nullius est, est domini regia 
rMeta 1, iii.): That which is the property of 
nobody belongs to our lord the king. 

Quod nullius est, id rations natural! 
occupanti conceditur (Pand. 1, xli.) ; 
What belongs to nobody is given to the occupant 
by natural right. 

Quod omnes tanprit, ab omnibuei 
debet supportari : That which touches 
concerns all, ought to be supported by all. 

Quod per me non possum, nec per 
alium (4 Co. 24) : What I cannot do of mj 
self, I cannot do by another. 

Quod per recordum probatum, non 
debet esse negatum : ^ What is proved by 
record, ought not to be denied. 

QUOD PERMITTAT.— A writ which lay 
against any person who erected a building 
though on his own ground, so near to the hous« 
of another, that it hung over or became a nuLs- 
ance to it. — Tei'mes de In Ley 470, Abolished. 
3 Steph. Com. (7 edit.) 4X3 w. 

QUOD PBR3yiITTAT PROSTBR- 
NBRB. — A writ, in the nature of a writ of 
right, to abate a nuisance. — F, F, B, 104. 
Abolished, 

QUOD PERSONA NBO PRBBBN- 
DARII, &o. — A writ which lay for spiritual 
persons, distrained in their spiritual possessions, 
for payment of a fifteenth with the rest of the 
parish.— N, B, 175. Obsolete. 

Quod populus postremum jussit, id 
jus ratum esto (1 Bl. Com, 89) : What the 
people have last enacted, let that be the estab- 
lished law. 

Quod primum est iutentione, ulti*- 
mum est in operatiotie (Bacon): That 
which is first in intention is last in operation. 

Quod prinoipi plaouit, legis babet 
vig*orem (D. 1, 4, 1) : That which has pleased 
the prince, has the force of law« 
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Quod prius est verius est ; et quod 
pnus est tempore potins est jure (Co. 
Litt. 347 ) r What is first is true ; and -what is 
first in time is better in law. 

Quod pro minore lioitum est, et pro 
majors lioitum est (8 Co. 43) : That which 
is lawful as to the minor is lawful as to the 
major. 

Quod quis ex culpa sua damnum 
sentit, non intelligitur damnum sen- 
tire (D. 50, 17, 203) : The damage which one 
experiences from his own femlt is not considered 
as his damage. 

Quod quis soiens indebitum dedit 
bao rnents, ut postea repeteret, repe- 
tere non potest (D. 12, 6, 50] : That which 
one has given, knowing it not to be due, with the 
intention of redemanding it, he cannot recover 
back. 

QUOD BBOUPERBT.— That he do re- 
cover the debt or damages. A final judgment 
for a plaintiff in a personal action. 

Quod remedio destituitur ipsa re 
valet si culpa absit (Bac. Max. Beg. 9) : 
That which is without remedy avails of itself^ 
if there be no fault in the party seeking to 
enforce it. 

Quod semel aut bis existit prsetere- 
unt legislatores (B. 1, 3, 6) : The legisla- 
ture takes no notice of that which is only of 
occasional occurrence. 

Quod semel meum est amplius me- 
um esse non potest (Co. Litt. 49 b) : What 
is once mine cannot be more fully mine. 

Quod semel placuit in eleotione, 
amplius displioere non potest (Co. Litt. 
146) : What choice is once made, it cannot be 
disapproved any longer. 

When a person is called upon to elect between 
two thin^ (whether properties or rights of ac- 
tion), and he elects or makes his choice between 
them with full knowledge of all the circum- 
stances of the case, it is no longer open to him 
to alter his choice. See Election, | 2. 

Quod sub oerta forma concessum 
vel reservatum est, non trahitur ad 
valorem seu oompensationem (Bacon) ; 
What is given or reserved under a certain form, 
is not to be drawn into a valuation or compen- 
sation. 

Quod subintelligitur non deest (2 Ld. 
Baym, 832) ; What is understood is not wanting. 

Quod taoite intelligitur deesse non 
Videtur (4 Co. 22) : What is silently under- 
stood does not appear to be wanting. 

Quod vanum et inutile est, lex non 
requirit (Co. Litt, 319): The law req^uires 
not what is yain and useless. 


Quodcunque aliquis ob tutelam cor- 
poris sui fecerit, jure id fecisse videtur 
(2 Inst. 590): Whatever any one does in 
defense of his person, that he is considered to 
have done legally. 

Quodque dissolvitur eodem modo 
quo lig-atur (2 Bolle 39): In the same 
manner that a thing is bound, in the same 
manner it is unbound. 

QXJONIAM ATTACHIAMENTA.— 
One of the oldest books of the Scotch law, so 
called from the first words of the volume. See 
Erskine L. 1, tit. 1, § 36. 

QUORUM.— 

g 1. When a committee, board of direct- 
ors, meeting of shareholders, legislative 
or other body of persons, cannot act un- 
less a certain number at least of them are 
present, that number is called a “ quorum.’’ 
Thus, a first meeting of creditors in bsink- 
ruptcy cannot act for any purpose, except 
the election of a chairman, the proving of 
debts and the adjournment of the meeting, 
unless a quorum of three creditors are 
present. 

\ 2. The expression is taken from the 
form of commission by which justices of 
the peace are appointed, and which men- 
tions some particular justices of whom one 
must always be present for the transaction 
of certain kinds of business [quorum ali^ 
quern vestrum A., B,, C., B., Ao., unum esne 
volumus)f whence the persons so named 
are or were called “justices of the qin)- 
rum.” At the present day the quorum 
clause is of no importance, all the justices 
being usually named in it, 1 Bl, Com. 
851. 

Quorum, (in township act of 1853). 20 Ohio 
St. 283. 

Quorum of the court, (majority of, may 
decide a cause). 6 Wend. (N. Y.) 325. 

Quorum prsetextu, neo auget neo 
minuit senteutiam, sed tantuin con- 
firmat prsemissa (Plowd. 52):^ “Quorum, 
praetextu” neither increases nor diminishes a 
sentence, but only confirms that which went 
before. 

QUOT. — One-twentieth part of the movable 
estate of a person dying in Scotland, anciently 
due to the bishop of the diocese wherein he had 
resided. 

QUOTA.— A tax to be levied in an 
equal manner. — Cowell. That part of a 
debt or demand, 6. g. a call for troops, 
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which any person, class of persons, or por- 
tion of the community must bear. 

Quota of axt cxty or towk, (in Stat. 1865, 
c- 2o0, i Ij. 97 Mass. 390. 

QUOTATION.— The citation of some 
law or decided case* or passage thereof, in 
support of a position which it is desired to 
establish. See Citation, § 4. 

Quoties dubia interpretatio liberta- 
tis est secundxim libertatem respond- 
endum est (D. oO, 17* 20): As often as the 
iiiierpretation of liberty is doubtful, we should 
answer according to liberty. 

Quoties duplici jure defertur alicui 
suooessio, repudiate novo jure, quod 
ante defertur supererit vetus (Reg. J ur. 
Civ. ) : ^Vlienever a succession comes to a man 
hv a double right, the new right being laid 
aside, the old one which brought it fii-st will 
survive, 

Quoties idem sermo duas sententias 
esiprimit, ea potissimum exeipiatur, 
Quse rei generandse optior est (D. 50, 17, 
6*7) : Whenever the same speech expresses two 
meanings, that ought to be ^iven most weight to 
which is the fitter for effecting the purpose. 

Quoties in stipulationibus ambigua 
oratio est oommodissimum est id ac- 
cipi quo res de qua agitur in tuto sit 
(D. 41, 1, 80; D. 50, 16* 219) ; Whenever the’ 
expression is doubtful in contracts, it is most 


advantageous that that meaning be accepted by 
which the safety of the subject-matter may be 
assured. 

Quoties in verbis nt^a est ambigu- 
itas ibi nulla expositio contra verba 
fienda est (Co. Litt. 147) : When in^ the 
words there is no ambiguity, then no exposition 
contrary to the words is to be made. 

It is a rule that parol evidence contraiy to the 
writing itself is excluded, and the instrument 
itself allowed to be the only criterion of the 
intention of the parties. 

QTJOUSQTJJS.— -iSfee PRomBiTiON, g 2; 
Seizure. 

Quum ne lucro quorum quseratur, 
melior est causa possidentis (D. 50, 17, 
126) : When the question is as to the gain of 
two persons, the title of the party in possession 
is the better one. 

Quum quo inter se pugnantia repe- 
riuntur in testamento, ultimum ratum 
est: When two things repugnant to each 
other are found in a will, the last shall stand. 

Quum principalis causa non consis- 
tit n© ea quidem quee sequuntur lo- 
cum babent (D. 50, 17, 129, s. Ir.) : When 
the principal does not hold, the incidents thereof 
ought not to obtain. 

Quum quod ago non valet ut ago, 
valeat quantum valere potest (1 Vent. 
216) : When what I do is of no force as to the 
purpose for which I do it, let it be of force to as 
great a degree as it can. 


R 


EACE-nEiiD, (what is a). 9 Leigh (Va.) 648. 

Race, foot, (what is). 2 Wils. 38. 

Raceway, (in a deed). 8 Mo. App. 90. 

BAOHAT. — In the French law, the right 
of repurchase which, in English and American 
law, the vendor may raserve to himself. It is 
also called ^‘rimerSJ ^ — 

RAOHBTUM. — A compensation or re- 
demption of a thief. — Cowell, 

BACK.. — An engine of torture. 

It was occasionally used, in England, for the 
purposes of state; but in judicial proceedings 
only once in the reign of Queen Elizabeth ; its 
last infiiction is said to have been in 1640. When, 
upon the assassination of Villiers, Duke of Buck- 
iugham, by Felton, it was proposed in the Privy 
Council to put the assassin to the rack, to dis- 
cover his accomplices, tlie judges declared,^ to 
the honor of the law, that no such proceeding 
was allowable. The uncertainty of this piinish- 
inent as a tost of truth, was pointed out by 
Cicero, though it was tli eh usual to torture slaves 


to extract evidence. ^^Tamen** says he, *Hlla 
tmnenia gvhemat dolor, moderatur natum 
que turn animi tvm corporis, regit qumsitor fieotit 
lihido, corrumpit smes, infirmat meiua ; ut in tot re- 
TUTii cmgvstiis nihU veriiciti loci relinqucttur/^ JPto 
Svdla 28. . ^ . .X 

The Marquis Beccaria (on Crimes, c. xvi.), 
with a force of raillery truly exquisite, if the 
subject were not so improper for merriment, pro- 
poses this problem : “ The force of the^ muscles 

and the sensibility of the nerves of an innocent 
person being given, it is required to find the de- 
gree of pain necessary to make him confess him- 
self guilty of a given crime.” {Enoyd, Lond,; 
4 Reeves Hist. Eng. Law 411 ; and 6 Id, 240 ; 
1 Hall. Cons. Hist. c. iii* 148, 150 ; 2 Id. c. vu. 
8; and 3 Id, c. xvii. S29, )~^Wh<xrton, 

BAOK-BBNT.— A rent of the full annual 
value of the tenement, or near it. See Rent, 

BAOK-BBNTBB.— One who pays the 
uttermost rent 
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RAOK-Vn^TAGBI. —'Wines drawn from 
the lees . — CoicelL 

RA^IO ALS. — A political party. The term 
arose in Eni*land, in ISIS, when the popular 
leaders, Hunt, Cartwright, and othei*s, sought to 
obtain a radical reform in the representative 
sv^stem of parliament. Bolingbroke (Disc, on 
Parties, Let. IS) employs the term in its present 
accepted sense : “ Such a remedy might have 

wrought a ra^Ucal cure of the evil that threatens 
our constitution,” &c. — Wharton, 

RABOUB. — In the French law, the repairs 
made to a ship, and a fresh supply of furniture 
and victuals, munitions and other provisions re- 
quired for a voyage. 

Baffle op watches, (is not a lottery). 2“ 

Mills (S. C.) 12S. 

B.AGEMAN. — A rule, form, or precedent 

B.AGLORIOUS. — A steward. Seld. Tit 
Hon. 597. 

Rail fences, (will pass under the word 

“land”). 1N.Y.064. 

RAGMAN’S-ROIiL, or RAGI- 
MIJND’ S-ROLLi. — A roll, called from 
one Ragimund, or JRaghiiont, a legate in Scot- 
land, who, summoning all the benedced clergy- 
men in that kingdom, caused them on oath "to 
give in the true value of tlieir benefices, accord- 
ing to which they were afterwards taxed by the 
Court of Rome. — Whm'ton, 

RAILROAD, or RAILWAY,— A 
road specially laid out and graded, having 
parallel rails of iron or steel for the wheels 
of carriifges or cars, drawn by steam or 
other motive power, to run upon. Rail- 
ways are generally constructed under pri- 
vate acts, or general railway acts, which 
confer the power of compulsorily purchas- 
ing the lands required for the line, A 
railway act in England almost invariably 
incorporates the provisions of the Lands 
Clauses Consolidation Act and the Ra.il- 
w^ays Clauses Acts, 1845 and 1863. Rail- 
ways are further subject to numerous acts 
of parliament, the chief of which are the 
Railway Regulation Acts, 1840, 1842, 1868, 
1871, 1873, and the Railway and Canal 
Traffic Act, 1854. The provisions of some 
of these acts are enforced by the board of 
trade, others by the railway commissioners. 
{See Hodg. Railw. passm. ) The American, 
statutes relative to railways are far too 
numerous for particular reference, each 
State having its own system of railway 
'aws. 


-j — — 

As to Tvhether a railway company- is a 
carrier, see Common CAEaiER, and refer- 
ences there given. 

Railroad, (is a highway). 1 Chit, Gen. Pr, 

202 . 

(is not a public highway). Phil. (N. 

C.)L. 140. 

(includes sidings). 58 Pa. St. 249. 

(in a statute). 24 111.52; 10 Bnsh 

(Ky.) 231; 2 Duv. (Ky.) 175; 7 Allen (Mass.) 
524. 

(does not include the rolling-stock of 

the company). 3 Otto (U. S.) 442. 

Railroad stock, (when taxable as personal 
property), 4 Paige (N. Y.) 384. 

RAILWAY COMMISSIONERS.— A 
body of three commissioners appointed under the 
English Regulation of Railways Act, 1873, prin* 
cipSlly to enforce the provisions of the Rail wav 
and Canal Traffic Act, 1S54, by compelling rail- 
way and canal compaiijies to give reasonable facili- 
ties for traffic, to abstain from giving unreasonable 
preference to any company or person, and to foi*- 
ward through traffic at through rates. They also 
have the supervision of working agreements be- 
tween companies. (Hodg. Railw. 437 et Sf’ 7 . See 
Warwick Canal Co. v. Birmingham Canal Co., 5 
Ex. D. 1 ; South Eastern Rail. C(\ v, R. C, 5 Q, 
B. D. 217 ; 6 Id, 586; Great Western Rail. Co, 
i\ R. C., 7 Id. 182.) The duration of their office 
has been extended to December 31bt, 1882. Stat, 
42 and 43 Viet, c. 56, 

Railway corporation, (defined). 20 Kan. 
515. 

RAILWAY PASSENGERS.— 
Common Carrier; Negligence; Passen- 
gers, g 2. 

RAILWAY SCRIP.~-5«e Scrip; 
Share; Stock, 

Raised, (in a will). 59 Ind. 598. 

RAISING A PROMISE .-When k 
is said that the law “ raises a promise/^ or 
“ raises an assumpsit,” it is meant that the 
law implies a promise from the transactioa 
in question. 

RAISING A USE.— Creating, estab- 
lishing, or calling into existence, a use. 
Thus, if a man conveyed land to another 
in fee, without any consideration, equity 
would presume that he meant it to be to 
th<» use of himself, and would, therefore, 
raise an implied use for his benefit. See 
Use. 

EAISING MONEY.—To raise 
money is to realize money, by subscrip 
tion, loan, or otherwise. 
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T?. A TT, — Open or public theft . — CowelL \ 

Ran, {'defined, ns applied to a ship straoding). | 
3 Barn, di Ad. 20, 24. 1 

RANGES.— In the United States public 
land laws, range is used as a guide in find- 
ing a given tow'nship ; the townships of a 
oeitain row or tier, as they appear on the 
map, are said to lie in a range of a given 
number. 

RAKG-SR.— A sworn officer of the forests 
and pai'kb. His office consisted chiefly in three 
points: to walk daily through his charge, and 
see, iiear and inriuire of trespasses in his baili- 
wick ; to drive tlie beasts of the^ forest, both of 
veiierv and chase, out of the di&aiJbrested into 
the forested lands, and to present all trespasses 
of the forest at the next court holden for the 
I'orebt. — JIanw, i 

RANK.— 

i 1. Officers.— The relative positions in 
the service, of officers in the army and 
navy. 

^ 2. In Englisii law. — A claim to a pre- 
scriptive payment, such as a modus, is said to be 
rank when it is excessive, and therefore void. 
Thus, if a modus set up is so large that it exceeds 

hat would have been, in the time of Bichaid 
1., the value of the tithes in lieu of which it is 
claimed, the inodus is I'ank and destroys itself. 
2 Sieph. Com. 731. 

RANKING OF CREDITORS. — In 
the Scutch law, the arrangement of the property 
of a debtor, according to the claims of the cred- 
itors and the nature of their respective securities. 

RANSOM. — (1) A price of redemption 
of a captive or prisoner of war, or of cap- 
tured property; (2) a price paid for the 
pardon of some great oflense. It differs 
from amercement, because it excuses from 
corporal punishment . — CowelL 

RANSOM BILL,— Upon any capture 
of enemy’s property on the high seas in 
time of war, the captor may accept a ran- 
som for the same, the effect of which is 
that the property is thenceforth safe (until 
its destination) from any second capture 
by the same belligerent or his allies. In 
English law, ransoms are within the juris- 
diction of the Court of Admiralty as a 
Prixe Court, and are regulated by various 
statutes, the queen, in her Privy Council, 
allowing them or not to hold good accord- 
ing to the circumstances of the capture. 

Eaksok op a vpsseX/, (bill of exchange given 
for;. 2 Gall. (U S.) 326. 


RAPS.— 

I 1. In English civil law, a rape is a 
division of a county. See Lathe. 

J 2, In criminal law, rape is the act of 
having carnal knowledge of a woman 
against her wnll or without her conscious 
permission, or wffiere her permission has 
been extorted by force or fear of immediate 
bodily harm. Rape is a felony, punishable, 
in England, with penal servitude for life; 
and in America, by death in some juris- 
dictions and long terms of imprisonment 
in others. See Penetration. 

Rape, (defined). 52 Ind. 187 ; 105 Mass. 
376 ; 46 Miss. 509. 

(what constitutes). 11 Neb. 276, 

(wdiat is not). 50 Barb. (N, Y.) 128. 

(requisites of indictment for). 42 Tex. 

226. 

RAPE OP THE FOREST.— Trespass 
committed in the forest by violence. — CowelL 

RAPE-REEVE. — An officer who used to 
act in subordination to the shire-reeve. 

RAPINE. — ^The taking a thing against 
the owner’s will, openly or by violence; 
robbery. See Larceny. 

RAPPORTS.— Tliis is, in French law, the 
duty incumbent upon a legatee to bring into 
hotchpot such part of the legacy as he has 
already received by gift inter vivos. See CoL- 
liATio Bonorum ; Hotchpot ; Reduction. 

RAPTOR. — In old English law, a ravisher. 

RAPTtJ HASRBDIS.— A writ for taking 
away an heir holding in socage; of whicli there 
were two sorts, one when the heir was married, 
the other when he was not. — Meg. Orig, 163. 

Rascad, (not an actionable word), 1 Chit 
Gen. Pr. 44. 

RASTBLL. — Among the ancient law-writ- 
ers of the reign of IIeni*y VI 11. are to be reck- 
oned John Rastell, the printer and lawyer, and 
his son William Rastell, the lawyer and printer. 
The former was bred a printer, and though he 
did not take to the practice of the law, yet it evi- 
dently appeal’s from his works that he had been 
a diligent student. The latter, though educated 
for the bar, and a practicer, succeeded to his 
father’s occupation, which lie seems to have 
united with his profession, till tlie honors of the 
latter called upon him to decline it altogether. 
John Rastell translated from the French the 
“Abridgment of the Statutes prior to the time 
of Henry VII.’' He also abridged those of 
Henry VII., and down to the 23 and 24 Hen, 
VIII., which were printed together by the son 
William, in 1633. This was the first abridgment 
in the English language, and it is introduced by 
the author with a long prefavo, recommending 
the printing of law books in English, and aserxb- 
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mg great praiise to tienry \ II. for first directing 
the statut^ to be made in the mother-tongue. 
To this writer are ascribed two other books, Les 
Termes de la Ley” and '‘The Tables to Fitz- 
herbert’s Abridgment.^^ The title of authorship 
has, however, been disputed with r^pect to these 
two w^orks, which have by some been given to 
the so^ William. As to "Les Termes de la 
Lev/^ it was ascribed to John by Bale; but it is 
omitted by Pitts in his accoimt of him, and per- 
emptorily denied to be his by Wood, who as posi- 
tively attributes it to William. That was Lord 
Coke’s opinion ; but Bishop Tanner again restores 
it to J ohn. Perhaps it may be giving to each his 
difttinct merit, if we suppose that John composed 
the original work in French, and that William 
made the translation, wdiieh was printed by him, 
and was never doubted to be his. 

To William Rastell is ascribed a tract called 
‘'The Chartulary,” printed in 1534; but there 
seems no pretence for this supposition, and the 
w'ork is no more than the tract which had before 
been printed under the title of " Carta Feodi Sim- 
plicis.” He made a table to Fitzherberf s " New 
Natura Breviiim,” and another of the “Pleas 
of the Crown.” The tables to “ Fitzherbert’s 
Abridgment,” which are ascribed by some to him, 
are tlie sarnie probably that -were before made by 
his tather, and were reprinted by William. The 
perrormances, therefore, which must dlstingnish 
Willisun Rastell, belong to a later period than 
the reign of Henry VIII. These are his collec- 
tion of Englisli statutes printed in 1559, and his 
" Entries,” printed long after his death in 1596. 
(4 Reeves Hist. Eng. Law 4L8.)— JFJiarton, 

RASURB, or BBASURB.— The act 
of scraping or shaving, 

Rasure of a deed, so as to alter it in a 
material part, without consent of the party 
bound by it, &c., will make it void ; and if 
it be rai^ed in the date after delivery, it is 
said it goes through the whole. Where a 
deed by rasure, addition, or alteration be- 
comes no deed, the defendant may plead 
non esi factwm. 5 Co, 23. 

A rasure, or interlineation in a deed is 
presumed, in the absence of rebutting evi - 1 
dence, to have been made at or before its I 
execution; but in a will it is presumed to | 
have been made after its execution. See 
Alteration op Written Instruments; 
Interlineation. 

. RATE— RATEABLE.— 

J 1. In English law.— A rate is a sum 
assessed or made payable by a body having local 

*See Stat. 6 and 6 Will. IV. c. 96, which 
directs tlie rateable value of hereditaments rated 
for the relief of the poor to be calculated upon 
an estimate of the rent at which the same might 
rejisonably be expected to let from year to year, 
free of all usual tenants^ rates and taxes and 
tithe commutation rent charge, if any, and de- 
ducting therefrom the probable average annual 


jurisdiction over the district in which the person 
on. whom the rate is assessed dwells or has prop- 
erty. (See Taxation.) There are aUo ratet?, 
such as water rates, charged by ordinary w'ater 
companies, which are modes of charging for the 
sale of commodities, and therefore do not fall 
within the ordinary definition of rates. Rates 
are almost always, if not mvariably, assessed in 
respect of the enjoyment or occupation of real 
property (Cast. Rat. 120; Stat. 3 and 4 Viet. c. 
89. As to the rating of plantations, mines and 
rights of sporting, see the Rating Act, 1874) in 
proportion to its value, [pro mid, whence tlie 
term “rate”}; and when a person has such an 
occupation of property as to be liable to payment 
of rates, bis occupation is said to be rateable. (iS'ee 
OcxJUPATioN, g 3.) The oldest rate appeal's to be 
that imposed for the relief of the poor, and tlie 
principles on which it is assessed and levied 
have been followed (with certain modifications) 
in the case of other rates. Those principles may 
be shortly stated as follows : It is only the bene- 
ficial occupation which is rateable, and therefore, 
in arriving at the value of it, repairs, insurance, 
and other necessary outgoings are allowed to be 
deducted.'*'' For the same reason unoccupied 
houses (e. g. a house in the custody of a care- 
taker) and unfinished buildings are not rateable. 
On the other hand, the fact that the occupation 
of property is in effect unprofitable because the 
occupier has a heavy rent or other outgoings to 
bear, or because the income arising from the 
occupation is devoted to charitable or public 
purposes, does not affect his liability to be rated. 
Cast. Rat. 27, 44; Jones v, Mersey Docks, 11 H. 
L. 443. 

g 2. The principal kinds of rates are, 
(A full list will be found in the Report of the 
Select Committee on Local Taxation, 1870:) 
(1) Borough rates, as to which see Borough, 
I 3 ; there are also special rates levied in some 
boroughs, e. g. watch rates for defraying police 
expenses. (*Mun. Corp. Act, 1835, § 92; 2 and 
3 Viet. c. 28 ; 3 and 4 Viet. c. 28 ; 8 and 9 Viet, 
c. 110.) (2) County rates, assessed by thejustices 
of the peace for the respective counties^ of 
England, to defray certain expenses authorized 
by various acts of parliament from 22 Hen. 
VIII. ; the principal purposes for which the 
county rate is levied are the repair of bridges 
and the building and repairing of prisons. 
(Stats. 12 Geo. II. c. 29 ; 15 and 16 Viet c. 81.) 
(3) County police rates. (Stats, 3 and 4 Viet, 
c, 88 ; 7 and 8 Viet. e. 33.) (4) County lunatic 

asylum rates. (Stat. 16 and 17 Viet. c. 97, ? 46.) 
(5) Poor rates, as to which see Guardians of 
THE Poor; Overseers; Poor Laws. (6) 
Highway rates, for the repairing and widening 
of highwa;f8 (^. ■».) (7) Rates levied by sani- 

tary authorities, of which the chief are — (a) the 
genex'al district rate, leviable to defray the ordi- 
nary expenses of an urban authority in the exe- 

cost of the repairs, insurance, and other expense.s, 
if any, necessary to maintain them in a state to 
command such rent. (Cast. Rat. 357.) Special 
provisions as to rating the owners instead of the 
occupiers of property in certain cases, and as to 
rating unoccupied property, are contained in the' 
Public Health Act, 1875, \ 2U. 



BATE. 


(1064) 


RATIFICATION’. 


cntion of the Public Health Acts, ■which the 
district fund is iubufficient to meet, (Public 
Health Act, 1875, g 207 et seq.;) (b) private | 
improvement rates, levied on the occupiers of 
articular premises in respect of works executed 
V an urban authority tor the benefit of such 
premises, {fd. I 213 compare ?§ 23, 

loO;) (cj highway ratei, levied by an urban 
authority as survevor of highways within their 
district, [Id. U 144, 216 ;) (d) water rates, 

levied bv an urban or rural authority. (Id. 

§ 56; Public Health (Water) Act, 1878.) (8) 

The vestries and district boards charged with the 
execution of the IVIetropolis Management Act, 
1855, and the subsequent acts,' are authorized to 
require the overseers of the poor of the respect- 
ive parishes within the metropolis to levy rates 
for detraying their expenses, namely, a sewers 
rate, a lighting rate, and a general rate. (M. 
L. M. Act, 1855, J 158 ei seq.; Act of 1862, ? 5.) 
The Metropolitan Board of Works are author- 
ized to levy a consolidated rate for defraying 
their expenses in the execution of the acts, and 
for paying interest on and redeeming the moneys 
borrovved by them. The rate is levied by pre- 
cept on the vestries and local boards, who add 
the amount to their oto expenses. (Metr. B. 
of Works (Loans) Act, 1869.) (9) The expenses 
of the metropolitan police are delrayed partly 
out of a police rate, and partly out of grants by 
the treasury. (Stat. 10 Geo.* IV. c. 44; Police 
Bate Act, 1868; Police (Expenses) Act, 1875.) 
(10) The Stat. 3 and 4 Will. IV. c. 90, author- 
izes the levying of rates for lighting and watch- 
ing any parish in which the act is adopted; 
“watching’’ means the employment of police or 
constables. (11) There are also various rates 
levied under acts of local application, such as 
improvement rates, sewerage and drainage rates, 
levied by improvement commissioners and other 
bodies. Towns Improvement Clauses Act, 1847, 

I 156 ei seq , ; Stat. 23 and 24 Viet. c. 30. See 
Towns Improvement. 

§ 3. Bates are sometimes divided into (1) 
rates of primary districts, such as tJiose levied 
in parishes; and (2) rates of aggregate districts, 
such as counties, boroughs, <&c. ; also into (3) 
rates wliich are levied and expended by the 
same authority, such as poor rates ; and (4) rates 
levied by one authority and expended by an- 
other, such as the metropolitan rates mentioned 
above. The latter are sometimes called pre- 
cept rates.” Beport on Local Taxation 10 ei Beq. 

Bate, (of interest). 11 Cal. 14. 

(in a statute). 4 Heb. 293. 

RATE OP EXCHANOB. — The 
price at which a bill drawn in one country 
or State upon another may be sold in the 
former. The par of the currency of any 
two countries means, among merchants, 
the equivalency of a certain amount of the 
currency of the one in the currency of 
the other, supposing the currencies of both 
to be of the precise weight and purity fixed 
by their respective mints. Thus, accord- 
ing to the mint regulations of Great Britain 


jand France, £1 is equal to 25 francs 20 
j centimes, which is consequently said to be 
J the par between London and Paris. 

Bate op fare, (in a statute). 26 N. Y. 523. 

Kate of such allow’ance, (in a statute). 
1 Hopk. (N. Y.j 37. 

RATE TITHE. — When any sheep ^ or 
other cattle are kept in a parish 'for less time 
than a year, the owner must pay tithe for tliem 
pro ratdf according to the custom of the place. — 
K N. B. 51. 

Bateable hereditaments, (in taxing act). 
L. E. 7 Q. B. 90. ^ ^ 

Bateable polls, (those of. aliens may be). 
7 Mass. 523. 

Bateable value, (equivalent to “ap- 
praised” or “assessed value”). 20 Conn. 295. 

{in a statute). L. B. 8 C. P. 258. 

Bated or assessed, (in a statute). 3 C. P. 
D. 382. 

Bates, (synonymous with “ assessments ”). 2 

Serg. & E. (Pa.) 271. 

fin a statute, equivalent to “taxes”). 

1 Serg- & B. (Pa.) 65. 

Bates made, (in a statute). L. B. 4 C. P. 
468. 

RATIPIOATION is where a per.sori 
adopts a contract or other transaction 
which is not binding on him, because it 
was entered into by an unauthorized agent 
(•Leake Cont. 268), or the like. Thus, if 
A. enters into a contract on behalf of B., 
without having B.’s authority to do so, B. 
may either repudiate or adopt the con- 
tract; if he adopts it he is said to ratify it, 
and it then takes effect as if it had been 
originally made with his authority. (Bol- 
ton V. Hillersden, 1 Ld. Rayrn. 224.) It is 
sometimes a question whether a person’s 
act amounts to a ratification, or i.s a tVesh 
contract altogether. A fresh contract be- 
tween the same parties always rt^quiros a 
consideration to support it, while in the 
case of a ratification there may or may 
not be a new consideration. Hitcham v- 
Worrall, 5 C. P. D. 410. As to ratification 
by infants, see Infant. 

I 2. It follows from the nature of the 
thing that ratification, in the proper House 
of the word, cannot take place where the 
party who professes to ratify a transaction 
was not in existence when it took place; 
as, where a person enters into a contract 
as promoter or trustee on behalf of a com- 
pany which is to be subsequently formed, 
and the company, when formed, adopts it. 
This is making a new contract, and not 
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ratifying an existing one. Melhado i\ Porto 
Alegro, Co., L. E. 9 0. P. 503 ; In re 
Empress Engineering Co., 16 Ch. D. 125. 

2 3. Torts. — The doctrine of ratification 
is also applied to torts, as ^bere a person 
ratifies a trespass, Hull v. Pickersgill, 1 
Brod. <fe B. 282. See Adoption', ? 1; Au- 
thority; OxMNis Eatihabitio Eetrotea- 
HiTUR, &c. ; Eepudiation ; Ultba Vibes. 

Eatipication, (what is not). 1 Bradw. (111.) 
273. 

EATIFIOATION OP TEEATIES. 

— See Treaty. 

Eathted and coiffFiBMED, (in a statute). 7 
Pet. (U. S.) 53. ■ 

EATIHABITIO. Confirmation ; agree- 

ment ; consent ; approbation of a contract. See 
Eatipication. 

Eatib-abitio mandato aeoL'olparattir : 
Eatification is tantamount to a direction. 

Eatibabitio mandato comparatur 
(Broom j)4ax. (5 edit.) 867); Eatification is 
equiv^alent to command. 

EATIO.— An account; a rule of pro- 
portion; reason. Also, a cause, or giving 
Judgment therein. 

EATIO DBCIDBNDI. — ^The point in a 
case which determines the judgment. 

Eatio est formalis causa oonsuetu- 
dinis ; Eeason is the formal cause of custom. 

Eatio est legis anima ; mutata legis 
rations mutatur et lex (7 Co. 7) : Eeason 
is the soul of law; the reason of law being 
changed, the law is also changed, 

Eatio est radius divini luminis (Co. 
Litt. 232) : Eeason is a ray of the divine light. 

Eatio et auctoritas duo clarissima 
mundi lumina (4 Inst. 320) ; Eeason and 
authority, the two brightest lights of the world. 

Eatio legis est anima legis [ Jenk. Cent. 
45) : The reason of law is the soul of law. 

Eatio potest alleg’ari deficiente lege ; 
sad ratio vera et legalis, et non appa- 
rens ''Co. Litt 191) : Reason may be alleged 
when law is defective ; but it must be true and 
legal reason, and not merely apparent. 

EATIONABILE ESTOVEEIUM.— 

Alimony. 

EATIOKABILI PARTE.— An old writ 
of right for lands, &c, 


EATIOISTABILI PABTB BONO- 
EIJM.— 6ee Be Eationabh-i Bonorum 
Parte. 

EATIOITABILIS DOS. — ^A widow^s 
third, or reasonable dower. 

EATIONALIBITS DIVISIS.— 5^6 Be 
Rationalibus Divisis. 

EATIONE TENURES]. — AVhere an indi- 
vidual landowner is liable to repair a highway 
(the liability to repair that cla^s of way usually 
resting with the county), the landowner i& said 
to be liable either raiione tenum or by prescrip- 
tion. By raiione tcnnrce it ia intended in such a 
case to express, that the landowiiei-^s liability to 
repair the highway is a burden upon his owner- 
ship of the land, running with the land, and in- 
cident to the tenure thereof. In the general 
case, even in the case of a private way, the serv- 
ient owner is not bound to repair the way, but 
by express agreement or by prescription (or, 
semble^ from some necessity or even raiione teii- 
urce) he may be liable to repair it. Com. Dig. 
Chimin A. 4; Reg. w. Eamsden, EL, B. & JE. 
949. 

RATIOITES. — The pleadings in a suit. 
Itaiiones exercere, or ad rationes stare, to plead. 

EATTENINQ* is where the members of a 
trade union cause the tools, clothes or other 
property of a workman to be taken away or hid- 
den, in order to compel him to join the union or 
cease working. It is an offense punishable by 
fine or imprisonment. 38 and 39 Viet. c. 86, 
§ 7. See Molestation. 

Batish, (defined). 3 Ind. 225; 12 Serg. & 
E. (Pa,)70. 

(is necessary in an indictment for 

rape). 60 Barb. (N. Y.) 128 ; 42 Tex. 226. 

EAVISHBD.“An indispensable word 
in indictments for rape. 

Ravished, (imports the use of force). 8 

Gray (Mass.) 490. 

EAVTSHMEZSTT.— (1) Abduction; rape. 
(2) The old name for the tortious act of taking 
away a wife from her husband, or a ward from 
his guardian. One of the remedies was by writ 
or action of ravishment, called, in the case of a 
ward, “ ravishment de gardi Co. Litt, 136 b ; 3 
Bl. Com. 139 et $eq, 

EAVTSHMEKT DE O-ARD.— Ravish- 
ment of ward. An abolished writ which lay for 
a guardian by knight’s service or in socage, 
against a person who took from him the body of 
his ward.— F. JVl E. 140 ; 12 Car. II. c. 8. 

BE.— In the matter of Thus, Be Vivian 
signifies in the matter of Vivian, or in Vivian’s 
Case. In this use of the word, res is opposed to 
causa (cause). 

Ee, verBis, scripto, consensu, tradi- 
tione, j'unotnra, vestus sumere pacta 
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solent ^Piowd. 161 b): The following things 
combined constitute a contract, namely, the sub- 
ject-matter, words, [or] writing, consent, deliv- 
ery. 

KB. FA. LiO. — The abbreviation of record- 
arijatim loguelatn (^, r.) 

KB ABBKS.— In the Middle Temple, those 
persons were so called who were appointed to 
deliver lectures or readings at certain periods 
during term. The clerks in holy oiders who 
read prayers and assiat in the performance of 
divine service in the chapels of the several inns 
of court, are also so termed. 5 Reeves Hist. Eng. 
Law (1 edit.) 247. 

KBAJDEN'G'-IlSr. — The title of a person ad- 
mitted to a rectory or other benefice, will be 
divested unless within two months after actiial 

ossession he publicly read in the church of the 

enehee, upon some Lord's-day, and at the ap- 
pointed times, the morning and evening service, 
according to the book of common prayer ; and 
afterwards, publicly before the congregation, de- 
clare his assent to such book ; and also publicly 
read the Thirty-nine Articles in the same church, 
in the time of common prayer, with declaration 
of his assent thereto ; and, moreover, within three 
months after his admission read upon some 
Lord’s-day in the same church, in the^ presence 
of the congregation, in the time of divine ser- 
vice, a declaration, by him subscribed before the 
ordinary, of conformity to the Liturgy, together 
with the certificate of the ordinary of its having 
been so subscribed. (2 Steph. Com. (7 edit.) 
687.) — Wharton, 

Ready to be delivebed, (in a submission 
to arbitration). 4 East 584,* 6 Mod. 160, 176. 

Ready to render, (in a return by sheriff). 

2 Rand. (Va.) 323. 

Ready to satisfy, (in a return by sheriff). 

3 Rand. (Va.) 8. 

KB- AFFOKESTBD.— Where a de-affor- 
ested forest is again made a forest. 20 Car. II. 
C.3. 

REAL AOTIOK. — One brought for the 
specific recovery of lands, tenements and here- 
ditaments. 

Among the civilians, real actions, otherwise 
called “vindications,” are those in which a man 
demanded sometliing that was his own. They 
were founded on dominion, or jus in re. 

The real actions of the Roman law were not 
like the real actions of the common law, confined 
to real estate, but they included personal as well 
as real property. But tlie same distinction as to 
classes of remeaies and actions pervades tlie com- 
mon and civil law. Thus we have in the com- 
mon law, the distinct clabses of real actions, per- 
sonal actions and mixed actions. The fii^st, 
embracing those which concern real estate where 
the proceeding^ is purely in rm; the next em- 
bracing all suits in, personam for contracts and 
torts; and the last embracing those mixed sui'ts 
where the person is liable by reason of and in 
connection with property. Story Gonff L. 781. 

Read action, (what is). 4 Pick. (Mass.) 169. 


Read action, (in statute regulating costs on 
appeal). 10 Pick. (Mass.) 473. 

Bead actions, (release of all). Shep. Touch, 
340. 

BBALi and PEBSOISTAL.— Real and 
personal property is the most fertile divis- 
ion of things, the subjects of property, in 
English law. The division is substantially 
coincident with that into lands, tenements 
and hereditaments, on the one hand, and 
goods and chattels on the other. In the 
case of each division, the principle under- 
lying the division is feudal ; ib is directly so 
in the case of the division into hinds and 
chattels, and indirectly so in the case of 
the division into real and personal prop- 
erly. As law and society progressed, it 
became more and more apparent that the 
essential difference between lands and 
goods was to he found in the remedies for 
the deprivation of either; that as to the 
one, the real land, i. e. the land itself, could 
be recovered, and that as to the other, pro- 
ceedings could be had against the perso?i 
only. The two great classes of property 
accordingly began to acquire two other 
I names that were characteristic of this dif- 
ference; and with reference to the remedies 
for the recovery of each, they were called 
respectively and ^"pevsonaV^ 

erty. The striking circumstance that a 
leasehold interest in land isJ;o the present 
clay personal property only illustrates both 
the origin and the principle of this divis- 
ion. It illustrates the origin of the divis- 
ion, because originally all leases were farm- 
ing leases, and the farmer was only the 
bailiff or agent of his landlord, who war- 
ranted him in the quiet possession of the 
land ; it also illustrates the principle of the 
division, because the farmer, in the case 
of an ejectment, bad no action for the re- 
covery of the laud itself, hut at the most 
an action against his landlord personally, 
whereby be compelled the latter either to 
take proceedings for the restitution of the 
land to his lessee, or else to compensate 
him in damages for the disturbance of his 
quiet enjoyment. — Brown. 

Read and tebsonal, (in a deed). 4 Rand. 
(Va.) 199. 

RBALr ASSBTS.—Lands or real es- 
tate in the hands of an heir, chargeable 
with the payment of tho ancestor's debts. 
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RBALi BURDEN. — In Scotland, where a 
right to lands is expressly granted under the bur- 
den of a specific sum, which is declared a burden 
on the lands themselves, or where the right is 
declared null if the sum be not paid, and where 
the amount of the sum, and the name of the 
creditor in it can be discovered from the records, 
the burden is said to be ** real.” — BeU Diet. 

REAL CHATTBLS.~5e5 Chattels, 

ii. 

EBAL OOTVIPOSITIOIT.— An agree- 
ment made, in England, between the owner of 
land and the incumbent of a parish, with the 
consent of the ordinary and the patron of the 
living, that the land shall for the future be dis- 
charged from payment of tithes, by reason of 
some land or other real recompen&e given in 
lieu and satisfaction thereof. But since the Stat. 
13 Eliz. c. 10, no real composition can be made 
for any longer term than three lives or twenty- 
one years, and such compositions are now rarely 
heard of. 2 Bl. Com. 28 ; see Stat. 2 and 3 Will. 
IV. c. 100, § 2, making valid all compositions 
confirmed in a certain manner. See Tithes. 

REAL CONTRACT.— (1) A contract 
respecting real property. (2) In the civil 
law, a contract concerning property of any 
kind, as distinguished from a mere con- 
sensual contract {q. a;.) 

Beal cost, (equivalent to “actual cost” or 
“prime cost”). 2 Mas. (U. S.) 53, 65. 

REAL COVENANT.— Covenant, 

? 3 . 

Beal effects, (in a will). 4 Wash. (U. S.) 
645; Penn. (N. J.) 602; Cowp. 299, 306 j 16 
East 221. 

REAL ESTATE.— Landed property, 
including all estates and interests in lands 
which are held for life or for some greater 
estate, and whether such lands be of free- 
hold or copyhold tenure. 

Beal estate, (defined). 82 TIL 246. 

(includes what). 4 IVIas. (U. S.) 467 ; ; 

1 Cai. (N. Y.) Ois. 47, 65 ; 14 Wend. (N. Y.) 40. 

( when does not embrace chattel inter - 1 

«ist). 20 Wend. (N. Tf.) 416. 

(improvements upon). 72 111. 438. 

(in a statute). 88 111. 90 ; 14 Bush 

(Ky.) 1 ; 3 Mete. (Ky.) 164 ; 30 Barb. (N. Y.) 
494 ; 73 N. Y. 365 ; 82 Id. 469 ; 17 Wend. (N. 
Y.) 673. 

(in a will). 3 Minn. 209, 215 ; 8 Oh. 

D. 763. 

Beal estate, all his, (in a will), 4 Barn. 
& C. 610. 

Beal estate, be deemel, (in a statute). 60 
Me. 196. 

REAL ESTATE BROKER.— A 
broker who engages in the purchase and 
sale of real estate as a business, and holds 


himself out to the public in that character 
and capacity. See Broker, J 2. 

Beal estate security, (what is). 20 Ohio 
St. 442. 

Beal estates, Tdirection in a will to execu- 
tors to sell). Jacob 534. 

REAL EVIDENCE.— Called also 
evtdenfia rei vel fadi, means all evidence 
of which things (or persons regarded as 
things) is the source. It is sometimes 
direct, 6. g. w^hen the offense is committed 
in fori conspectii ; but it is most nsnnllv 
circumstantial or indirect. A coroner’s 
inquest must be held super visum corporis ; 
and in all charges of murder, the corpus 
delicti is proved by production of the dead 
body — two illustrations of direct real evi- 
dence of the fact of a crime having been 
committed. But who the criminal was, is 
dependent upon {in general) circumstan- 
tial evidence, the inferences fi^om which 
are usually not necessary, but probable 
only, and the degree of probability may 
vary in ever so many degrees, one physical 
coincidence being sometimes sufficient in 
itself, 0 . g. the broken knife left sticking 
in the window frame, the corresponding 
fragment of which -was found in the pocket 
of the prisoner accused of burglary, and 
no sensible interval intervened between 
the act and his apprehension. But more 
often circumstantial real evidence is open 
to innumei’ahle infirmative hypotheses, 
that may either weaken it or explain it 
altogether away. Best Ev. (5 edit ) 277-295, 

REAL LAWS. — Laxvs purely real 
directly and indirectly regulate property, 
and the rights of property, without inter- 
meddling with or changing the state of 
the person. 

In regard to laws purely real, Bonllenois 
lays down the rule in the broadest terms, 
that they govern all real property within 
the territory, but have no extension be- 
yond it. Les lois reellesn' out point d^exUnsion 
directe ni indirede hors la junsdlction el la 
domination du Ugislafeur. Story Confi. L. 
1426. 

REAL PROPERTY.-Property 
which, on the death of tlie owner intes* 
tate, passes to his heir. Real property is 
commonly divided into lands, tenements, 
and hereditaments. See those titles. 
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Real peopekty, (includes what). 77 N. C. 
105. 

REAL RBPRBSBNTATrVB.— He 
who represents or stands in the place of 
another with respect to his real prop- 
erty, is so termed, in contradistinction to 
nirn who stands in the place of another 
with regard to his personal property, and 
\Yho is termed the personal representa- 
tive.” Thus, the heir is the real repre- 
sentative of his deceased ancestor, and the 
executor or administrator is the personal 
representative. See Representative. 

REAL RIGHT-— The right of prop- 
erty, or jits in re. The person having 
such right may sue for the subject itself. 
A personal right, jus ad rerriy entitles the 
party only to an action for performance 
of the obligation. 

Real secitrities, (defined). 3 Atk. 803. 

^in power to loan on mortgage of), 14 

Ch. D. 626. 

REAL SECURITY.— 5^(3 Security. 

REAL STATUTES. — Statutes which 
have property for their principal^ object, and do 
not speak of pe^^ons, except in relation to 
property. Story Confi. L. | 13. 

REAL TBttNGS. — ^Things substantial 
and immovable, and the rights and profits 
annexed to or issuing out of them. 1 
Steph. Com. (7 edit.) 167, 280. 

REAL WARRANDICE.— In the Scotch 
law, an infeofiiuent of one tenement given in 
security of another. 

REAL WRONG. — ^In old English law, an 
injury to the freehold. 

BE ALITY.— /See PERSOiffALiTY op Laws. 

Realized, (in a contract). 18 Iowa 218. 

REALM. — kingdom or country. 

Realm, departing the, (what is). 1 Taunt. 
270. 

REALTY is the same as real property. 
In the old books, an “ action in the realty” 
is a real action. Litt. J 315, 

Rear, (in a will). 109 Mass. 82. 

Rear op the said lot, (in .a deed). 126 
Mass. 404. 

REASONABLE.— In general where 
an agreement between parties is silent on 
<he point, the law imports thereinto a 


term that the duties are to be performed 
w’ithin a reasonable time, reasonable, i. e. 
having regard to the subject-matter. 
Whether the time be reasonable or not is 
a question of fact and is for the jury. So 
where a railway company is authorized by 
statute to make by-laws, it is conditional 
on their making such as are reasonable, — 
Wharton. 

Reasonable, (synonymous with lawful”). 
74 Mo. 216. 

(synonymous with ** probable”). 1 T. 

R. 519. 

(in a statute). L. R. 5 H. L. 636. 

Reasonable acts, (covenant to do all). 5 
Taunt. 418. 

Reasonable acts and things, (in a cove- 
nant). 9 Price 43, 

REASONABLE AID. — A. duty claimed 
by the lord of the fee of his tenants holding by 
knight service, to marry his daughter, <fec. — 
Cowell. 

REASONABLE AND PROBA- 
BLE CAUSE. — Such grounds as justify 
any one in suspecting another of a crime 
and giving him in custody thereon. It is 
a defense to an action for false imprison- 
ment. Whether there be reasonable and 
probable cause is a question for the court, 
or judge at Nisi Prius. See Probable 
Cause. 

Reasonalb attorney pee, (when recoverar 
ble). 20 Kan. 660. 

Reasonable belief, (in judge^s charge to 
jury). 9 Tex. App. 299. 

REASONABLE CARE, or BILl- 
GENCE,— Bailment; Care; Dili- 
gence, i 1 ; Negligence, 4, 6. 

Reasonable cause, (for dissolution of cor- 
poration). 119 Mass. 447. 

Reasonable cause to believe, (in a statute). 
6 Otto (U. S.) 346; 7 Id 81. 

Reasonable certainty, (what is, of the 
entries of land in Kentucky). 5 Cranch (U. S.) 
191. 

Reasonable covenants, (what are). 2 Bro. 
P. C. 431. 

REASONABLE DOUBT does not 
mean a mere possible doubt; because 
every thing relating to human affairs, and 
depending on moral evidence, is open to 
some possible or imaginary doubt. It is 
that state of the case which, after the 
entire comparison and consideration of 
all the evidence, leaves the minds of jurors 
in that condition that they cannot say they 
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feel an abidini* conviction to a nior«\i cer- 
tainty of the truth of the charge. Per 
Shaw, C. J., Trial of W ebster. 

Eeasokaele doubt, fdefinedh 4 Sawv. 

S. ) 517 ; 1 Dak. T. 46G ; 39 111. 45S ; 73 Id. 329 ; 
23 Ind. 170; 58 Id. 293; 62 :VIe. 129, U2: 38 
Mich. 482; 72 Mo. 376; 2 Dutch. (X. J.) 602; 
3 Crim. L. Mag. 350, 351 ; 7 Pac. C. L. J. 628, 
629. 

(what is). 9 Bush (Ky.) 593 ; 9 Tex. 

App. 299. 

(in charge hv judge to jury). 37 Conn. 

355; 9 Bush (Ky.) 593; 62 Me. 129, 142. 

Reasonable doubt, convinced beyond, 
(construed). 74 Mo. 213. 

Reasonable doubt, proof beyond, (equiv- 
alent to ‘‘moral certainty”). 118 Mass. 1, 24. 
Reasonable fine, (what is). 11 Co. 44. 
Reasonable ground, (in a statute). L. E. 
9 Q. B. 560. 

Reasonable notice, (defined). 20 Kan. 
169. 

(what is). 1 Craneh (U. S.) 260; 2 

Dali. (U. S.) 158; 4 Jd 2; 3 Dav (Conn.) 353; 
2 Stockt. (K. J.) 186 ; 4 Hen. & M. ( Va.) 1 ; 1 

T. R. 168. 

(what is not). 2 Serg. & R. (Pa.) 478. 

(is a question of law). 2 Aik. (Vt.) 9; 

Penn. (N. J.) 916. 

(is a compound question of law and 

fact). 8 Johns. (N. Y.) 173. 

(is a question for the jury). 1 Minor 

(Ala.) 85. 

(of a defect in a bridge). 1 Mass. 152. 

(of dissolving partnership). 16 Ves. 

56. 

(in a statute). 21 Me. 29 ; 1 Pa. 462 ; 

5 Barn. & Aid. 539. 


BEASONABLE PABT.— The shares to 
which the wife and children of a deceased per- 
son were entitled, were called their “ reasonable 
parts;” and the writ de raiionabili parte hono~ 
rum was given to recover them (jP. N. B. 122.) — 
Brown. 

Reasonable portions, (in a will), 1 Beat. 
Ch. 328. 

Re.vsonable bate, (in a statute). 23 Ohio 
St. 168, 

(for freight over railroad). 67 111. 11. 

Reasonable reward, (in an agreement). 
\ Dana (Ky.) 161. 

BEASONABLE TIME. — This 
phrase is not susceptible of abstract defini- 
tion; what is a reasonable time within 
which to comply with a statutory com- 
mand to do an act within a “reasonable 
time,” must be determined by the circum- 
stances of each particular case. See the 
authorities referred to below. 

Reasonable time, (defined). 6 Mo. App. 
363 ; 20 Wis, 344. 

(what constitutes). 6 McLean (U. 8.) 

296 , 4 Mas. (C A) 336 ; 1 Kewb. (U. S.) Adm. 


171 ; 10 Pet. (U. S.) 223, 514; 7 Wheat. (U. 8.) 
117 ; Ooxe (K. J.) 86 ; 8 Serg. & R. (Pa.) 248 ; 
2 Ball. & B. 95; 1 Barn. & Ad. 812; 1 Mod. 
139. 

Reasonable time, (what is not). 2 Mas. 

S.) 241. 

(in which executors are to sell land). 

1 McCart. (N. J.) 71. 

(in which to deliver a deed), 5 Mass. 

494. 

(to demand a deed). 3 C. E. Gr. (N. 

J.) 401. 

(for demanding payment of a negotia- 
ble promissory note). 13 Mass. 131. 

(to claim a salary). 4 Mass. 270. 

(terms of a contract to be performed 

’within). 2 Day (Conn.) 218. 

(within which the insured must 

abandon to entitle him to recover for a total 
loss). 4 Mass. 668. 

(is a question of law). 2 GreenL 

(Me.) 249; 1 Pick. (Mass.) 43; 7 Cow. (N. Y.) 
705, 713; 10 Wend. (N. Y.) 304; 17 Id. 354. 

(is a question for the ju 2 y). Coxe (N. 

J.) 48; 9 Wend. (N. Y.) 135; 15 Id. 431; 3 
Wheel. Am. C. L. 407. 

Reasonably descriptive, (in charge to 
jury). 2 Serg. & R, (Pa.) 396. 

RB-ASSUBANCB, — See Re-insur- 
ance. 

BE- ATTACHMENT. — ^A second attach- 
ment of him who was formerly attaclied and dis- 
missed the court without day, by the not coming 
of the justices, or some such* casualty, — Beg. 
Orig. 35. 

REBATE, — A deduction made from a 
payment. In English bankruptcy proceed- 
ings, a creditor who has proved for a debt 
payable in futuro does not receive the full 
amount of the dividends with the other 
creditors, but must deduct from each divi- 
dend a rebate of interest at five per cent, 
in respect of the period from the declara- 
tion of the dividend to the time when the 
debt becomes payable. Bankr. Rules 
(1870), 77. 

REBELLION.— (“1) The taking up of 
arms traitorously against the government, 
whether by natural subjects or others, 
when once subdued. (2) Disobedience to 
the process of the courts. 

REBELLION, COMMISSION 
One of the abolished processes of contempt in 
the High Court of Chancery, — Con. Ord. (I860,) 
XXX. r. 5. 

REBELLIOUS ASSEMBLY.— 
A gathering of twelve persons or more, intend- 
ing, going about, or practicing unlawfully and 
of their own authority, to change any laws of 
the realm; or to destroy the enclosure of any 
park or ground enclosed, banks of fish ponds^ 
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pools, conduits, Ac., to the intent the same shall 
remain void, or that they shall have way in any 
of the '*uid grounth; or to destroy the deer in 
any park, fi^h in ponds, coneys in any warren, 
dove-liotNes, Ac. ; or to burn sacks of corn ; or 
to abate rents, or prices of victuals, Aa See 
Ccncefl. 

BEBOUTBR — To repel or bar. 

HEBriLD, rdefinedh 3 Rawle fPa.^ 4S2. 

> in a covenant toi. 3 Atk. 512. 

liEBUILnrXGAyD REP\IJRI>rG, EFFECTUAELT, 

(not equivalent to efiectually repairing”). 2 
Barn A Ad. S96. 

BEBUS_ SIO STAlSmenS.— At this 
point of afiairs. 

BEBUT.— 

^ 1. Presumption. — To rebut is to de- 
feat or take away the eliect of something. 
Thus, when a plaintiflf in an action pro- 
duces evidence which raises a presumption 
of the defendant's liability, and the defend- 
ant adduces evidence which shows that the 
presumption is ill-founded, he is said to 
rebut it. See Presumption. 

g 2. Evidence.— So, on a trial, when a 
fresh case, i e. a case not merel}' answer- 
ing the case of the party who began, is set 
up by the responding party, and evidence 
is adduced in support cjf such fresh case, 
the party who began may give evidence to 
rebut it, called rebutting evidence,” or 
proof of a rebutting case. Best Ev. 785. 

RBBUTTEB.— 

g 1. Pleading*.— The pleading which, 
under the old practice, followed the surre- 
joinder. (5 Steph. PI. 64; Mitf. PI. 321.) 
It is rare at common law, and has long 
been obsolete in English Chancery prac- 
tice; but the name is still applicable to the 
corresponding pleading under the new 
system. See Pleading. 

I 2. In the old law of real property, to 
rebut was to repel or bar a claim. Thus, 
when a person was sued for land which 
had been warranted to him by the plaintiff 
or his ancestor, and he pleaded the war- 
ranty as a defense to the action, this was 
called a “rebutter.” Co. Litt. 365a; Termes 
de la Ley, s. v. 

RBBUTTIN& EVIDENCE.— 
Eebut, g 2, 

Rebutting evidence, (defined). 3 Steph. 
Com. 539. 

(what is not), 65 Me. 126, i 


BBGALL.— To supersede a minister, 
or deprive him of his office; also to revoke 
a judgment on a matter of fact, 

RECAPTION.— A species of remedy 
by act of the party which may be resorted 
to when a man has deprived another of 
his goods, or wrongfully detains his wdfe, 
child or servant; then the person injured 
may lawfully claim and retake them, so it 
be not in a riotous manner, or attended 
with a breach of the peace. 3 Steph. 
j Com. 242. See Writ of Becaption. 

BBOAPTURB.— By the doctrine of 
posfliminhm [q. -y.) property which has 
been captured by an enemy and recap- 
tured wnthin twenty-four hours or before 
being taken to a place of safety, reverts to 
its original owner; the rule, however, 
varies with different nations. By the 
English Naval Prize Act, 1864, property 
captured at sea and recaptured at any 
time afterwards, is to be restored to the 
owner on his paying to the recaptor prize- 
salvage at a rate to be fixed by the Prize 
Court. Man. Int. Law 190 et seq. 

Beceditur a placitis juris potius 
Quam injurise et delicta maneant im- 
punita (Bacon) : W 3 surrender the forms of 
law rather than allow injuries to remain un- 
punished. 

BBCBIPT.— 

J 1. Receipt generally means an acknowl- 
edgment of the receipt of money paid in 
discharge of a debt. {See Accountable 
Receipt.) A receipt under hand alone is 
in general only prim& facie evidence, but 
a receipt under seal amounts to an estop- 
pel, and is conclusive. Best Ev.'521-. 

I 2. Formerly, in certain real and mixed 
actions, if a man seised of land in right of 
his wife was sued in respect of the land 
and made defiuilt, the wife might be re- 
ceived or admitted as a feme mle to defend 
her right. This was called “receipt” or 
^^defensio juris,^* Oo. Litt. 352 b et seq. 

Receipt, (defined). 63 Ind. 561 ; 10 Ohio 76. 

(what is). 8 Car. A P. 180. 

(what is not). 9 Humph. (Tenn.) 66; 

1 Exch. 131. 

(effect of). 1 Pet. (U. S.) 0. 0. 182; 

1 Wash. (U. S.) 328 ; 4 Id. 662 ; 1 X J. Marah. 
(Ky.) 388; 4 Harr. A M. (Md.) 219; 4 Hawks 
(N. C.) 22; 7 Wheel. Am. 0. L. 242, 262, 606, 
503 ; 3 Barn. A Ad. 313 ; 7 Bing. 574 ; 2 Campb. 
561; 1 Esp. 173: Loffi 803; 6 Moo. 356; 2 T, 
E. 366. 
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Receipt, (is a discharge for monev^. 2 Allen 
(Mats.) 161. 

tis no evidence of a contract). 11 

Mass. 32, 33. 

(when not a release). Taney (U. S.) 

Dec. 448. 

( acknowledgment of, in a deed is con- 
clusive evidence). 11 Mass. 32 w. 

(when not conclusive). 11 Mass. 143, 

145; 17 Id, 249, 257; 3 Gr. (N. J.) 423; 2 
Halst. {X. J.) 349; 2 Johns. f]S\ Y.) 378; 5 Id, 
68; 1 Johns. (IS". Y.) Cas. 145; 14 IVend. (N. 
Y.) 116; 2 Aik. (Vt.) 204. 

Receipt in full, (effect of). 1 Campb. 392. 

(is evidence that both sides of an ac- 
count were settled). 9 Wend. (N. Y.) 323. 

Receipt of purchase money, (acknowl- 
edged in a deed). 1 Greenl. (Me.) 1; 1 Harr. 
& G. (Md.) 139 ; 3 Dowl. & Ry. 99. 

RBCBIPTOB. — A person to whom 
property is bailed by an officer, who has 
attached it upon mesne process, to an- 
swer to the exigency of the writ, and sat- 
isfy the judgment, the understanding 
being to have it forthcoming on demand. 
See Story Bailm. 145. 

Receipts, (in section 1825 of Code). 41 Ala. 
267. 

Receive, (in a statute will apply to real 
estate). 4 Cush. (Mass.) 448, 453. 

(in a power of attorney). 1 Taunt. 

847. 

(in a notice of the dissolution of a 

partnership). 1 H. Bl. 155. 

Receive or take, shall, (in a statute). 12 
Serg. R. (Pa.) 47- 

Received, (in a receipt), 2 Gill & J. (Md.) 
511. 

(in a wiU). 1 App. Cas. 428. 

Received for record, (indorsed on a deed). 
2 Root (Conn.) 298. 

Received on within, estterest up to 
DATE, (indorsed on promissory note). 18 
Minn. 66. 

RBOEIVER.— 

i 1. Property in litigation.— In an 
action in equity, a receiver is a person ap- 
pointed by the court, on an interlocutory 
application, to receive the rents and prof- 
its of real estate, or to get in and collect 
personal property affected by the proceed- 
ings, where it appears desirable that he 
should do so in lieu of the person then 
having the control of the property, or 
where the latter is incompetent to do so, 
as in the case of an infant. The object is 
to protect the property until the rights of 
the parties have been ascertained ; thus, in 
an action for the dissolution of a partner- 
ship, or the foi'eclosur© of a railroad mort- 
gage, a receiver is frequently appointed to 


get in or realize the assets. A receiver is 
an officer of the court, and generally has 
to give ^ecurity for the due performance 
of his duties. Dan, Ch. Pr. 1563, 1575. See 
Manager. 

? 2. Equitable execution. — A receiver 
is also sometimes appointed to enforce a 
judgment when the property of the de- 
fendant is such that ordinary execution by 
fl, fa,^ elegit, or the like, is inapplicable. 
As to this, see Execution, ? 5. 

? 3. Bankruptcy. — In English bankruptcy 
practice, a receiver of the property of the debtor 
may be appointed by the court at any time after 
the presentation of the petition for adjudication, 
liquidation, or composition. A receiver may 
also be appointed by the creditors themselves in 
an arrangement by liquidation or composition. 
Robs. Bankr. 335, 653 ; Bankr. Act^ 1869, § 13 ; 
Bankr. Rules (1870) 260. 

I 4. Lunacy. — receiver may be ap- 
pointed in lunacy proceedings. Pope 
Lun. 124. 

i 5. Agreement of parties.— Some- 
times provision is made by agreement for 
the appointment of a receiver in an extra- 
judicial matter; thus, a mortgage deed 
may contain an appointment of, or a 
power for the mortgagee to appoint, a 
person to be receiver or receiver and 
manager of the mortgaged property, in 
order to secure to the mortgagee the pay- 
ment of his interest out of the rents and 
profits. (Fish. Moiii. 875; 2 Dav. Free. 
Conv. 648.) As to the statutory power, see 
23 and 24 Viet. c. 145, ? 11. For the old 
sense of receiver as a person bound to 
account, see Co. Litt. 172 a. A debenture 
may contain a similar provision. See De- 
benture. 

Receivbe, (power of the court over). 5 
Paige (N. Y.) 125; 6 Id. 102; 3 Wend. (KY.) 
598; 16 Id. 405, 409. 

I (appointing of, when is not a turning 

the party out of possession). 3 P. Wms. 379. 

RBOBIVBR-aENBRAL OF THE 
DTJOHY OF LANCASTER.— An officer 
of the Duchy Court, who collects all the reve- 
nues, fines, forfeitures and assessments within 
the duchy. 

RECEIVER- GENERAL OF THE 
PUBLIC REVENUE. — An officer ap- 
pointed in every county in England to receive 
the taxes granted by parliament, and remit the 
money to the treasury. 

RECEIVER OF THE FINES.— An 
officer who received the money of all such 6B 
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compounded 'writh the crown on original writs 
sued out of chancery. 

RECErrERSj (in railroad trust mortgage). 24 
Minn. 464. 

RECEIVERS A.m> TRIERS OP 
PETITIONS. — The mode of receiving and 
trying petitions to parliament was formerly 
judicial rather than legi&Iative; and the triem 
were committees of prelates, peers, and judges; 
and latterly, of the members generally. — Brown. 

RECEIVERS OF WRECK.— Persons 
appointed by the English board of trade. The 
duties of a receiver of wreck are to take steps 
for the preservation of any vessel stranded or in 
distiess within his district; to receive and take 
possession of all articles washed on shore from 
the vessel ; to use force for the suppression of 
plunder and disorder ; to institute an examina- 
tion on oath with respect to the vessel ; and, if 
necessary, to sell the vessel, cargo or wreck. 
Merchant Shipping Act, 1854, J 439 et seq. See 1 
"Wreck. 

Eeceiters or wreck, (duties of). 2 Steph. 
Com. 544. 

RECErVIKG OR RELIEVING X PELOK, (what 

is). 1 Chit. Cr. L. 264, 265. 

RECEIVING- STOLEN GOODS.— 
Tlie short name usually given to the offense 
of receiving any property with the knowl- 
edge that it has been feloniously or un- 
lawfully stolen, taken, extorted, obtained, 
embezzled or disposed of. The crime is a 
felony or misdemeanor according as the 
original stealing, <feo., was a felony (either 
at common law or under the Stat, 24 and 
25 Viet. c. 96), or misdemeanor (under the 
same statute), and is punishable with im- 
prisonment for various terms, in the differ- 
ent jurisdictions. 

RECENT POSSESSION.— Pos- 
session, ? 4. 

RBCEPTDS. — In the civil law, an arbi- 
trator. 

RECBSSION.-A re-grant. 

REOIDIVB. — In the French law, a relapse; 
the commission of a second offense. 


law to denote the relation existing between 
two States when each of them gives the 
subjects of the other certain privileges, on 
condition that its own subjects shall enjoy 
similar privileges at the hands of the latter 
; State. 

RECITAL.— 

g 1. Recitals in a deed, agreement or 
other formal instrument are statements 
introduced to explain or lead up to the 
operative part of the instrument. They 
are generally divided into narrative re- 
citals, which set forth the facts on which 
the instrument is based; and introductory 
recitals, which explain the motive for the 
operative part. Thus, in an assignment 
of leasehold property, the deed commences 
by reciting the lease, i. e. by stating that 
by an indenture of such a date made be- 
tween such and such parties the property 
was demised to the lessee for a certain 
term — this is a narrative recital ; the deed 
then recites that the assignee has agreed 
with the assignor (the original lessee) for 
the purchase of the property for the resi- 
due of the term — this is an introductory 
recital, being followed immediately by the 
operative part or assignment. (1 Dav. 
Free. Conv. 44 ef seq.; Shep. Touch. 76.) 
A formal recital [always commences with 
the word “ whereas.’’ 

? 2. A recital ii^ evidence as against the 
parties to the instrument and those claim- 
ing under them, and in an action on the 
instrument itself (though not on a collat- 
eral matter) the recitals operate as an es- 
toppel (q. v.) (1 Dav, Free. Conv. 60; 
parte Morgan, 2 Ch. D. 72.) By the Eng- 
lish Vendors and Purchasers Act, 1874, 
recitals in deeds and other instruments 
twenty years old are made prirna fade 
evidence of the truth of the facts, matters 
and descriptions therein recited. See Bol- 
ton V. London School Board, 7 Ch, D. 766, 


RECIPROCAL CONTRACT. — A 
contract the parties to which enter into 
mutual engagements. A mutual contract. 

Reciprocal demanes, (iii statute of limita- 
tationa). 79 K, Y. 1, 8. 

RECIPROCITY', — Mutuality {q, v.) 
(Arnold v. Mayor of Poole, 4 Man. & G, 
860,| The term is used in international 


Recital, (defined), 3 Pa. 324-331 ; Sliep. 
Touch. 76. ^ 

(in an agreement). 2 Munf. (Va.) 

185. 

(in articles of marriage settlement). 

1 Swanat. 106. 

(in a W), 8 Halst. (N. X) 1; 1 

Hill (N, y.) 343; 2 Hen. & M. (Va.) 398. 

269 ^ charter), 10 Serg. & B, (Pa.) 

^ (in a covenant). 1 Marsh. (Ky.) 476} 

2 Bos. t& P. 25. ^ * 
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Recital, fin a deed). 7 Cranch (U. S.) 16S; 
1 DalL{U.S.)67; 4 Pet. fU.tt.) S3; 6/rf.59S; 
10 Id. 265 ; 1 Mon. T. 471 ; 2 Root (Conn, j 2o2 ; 
CV*xe {X. J.) 172; 7 Halbt. (ZS". J.) 25, 337; 
Penn, (X. J.) 412. lOoO; 9 Johns. (X". Y.) 92, 
169; 0 Johrw. i X. Y.j CIi. 26; 7 Wend. (N. Y.) 
S3; 9 Id. 209; 11 Id. 116, 422; 1 Pa. 402; 16 
& B. iPa.* 113; 4 Wheel. Am. 0. L. 246; 
S Jlro. Ch. 28; 3 Ch. Cas. 101; 15 East 530; 

1 la ;d. 498; 1 Leon. 122; 6 Mod. 44; 4 Moo. 
44S ; 2 P. Wms. 533 ; Willes 9 ; 2 Younge & J. 
407 

(prefixed to a judgment). 2 Day 

^Corm.) 12. 

{ in a patent). 4 Serg. & R. (Pa.) 353 ; 

2 Watts (Pa.) 47S. 

(in a statute). 3 Litt. ('K7.)4S0; 1 

Watts (Pa.) 355; 8 Wheel. Am. C. L. 137 ; 2 
Vounge & J. 196. 

(in a submission of arbitration). 2 

Mimf. (Va.) 1- 

(in a warrant of arrest). 23 Wend. 

/X. Y.) 640. 

, fin a will). 3 Johns, (N. Y.) Cas. 174; 

Z Watts (Pa.) 449 ; 18 Yes. 27, 41. 

RSCITB, TO.— To state or set forth in 
any deed or other writing such matters of 
fact as may be necessary to explain the 
nature of the transaction, or the reasons 
upon which it is founded. 

BE CLAIM. —To demand back a con- 
sideration given on the failure of the other 
party to perform his part of the contract. 

RECLAIMED ANIMALS.— Those 
that are made tame by art, industry or 
education, whereby a qualified property 
may be acquired in them. See Animal, 
§§ 2, 3. 

RBCLAIMINQ-.— The action of a lord 
pursuing, prosecuting, and recalling his vassal, 
who had gone to live in another place, without 
his permission. Also the demanding of a thing 
or person to be delivered up or surrendered to 
the prince or state it properly belongs to, when 
by an irregular means it has come into the pos- 
session of another. 

RECLAIMING PETITION.— A peti- 
tion of appeal to the Inner House from the 
judgment of any Lord Ordinary in the Court 
of Session in Scotland. 

REOOG-NITION. —An acknowledg- 
ment; a ratification (g. i?.) 

RBOOG-NITIONB ADNULLANDA 
PER YIM BT BXTRITIBM PACTA.- 
A writ to the justices of the Common Bench for 
sending a record touching a recognizance, which 
the recognizor suggests was acknowledged by 
force and duress ; that if it so appear, the recog- 
nizance may be annulled.— Orig. 183, 

VOL. II.' 3 


REOOG-ITITORS of an assise were the 
jurors in an assise of novel disseisin or the like. 
Litt. g 366 ; Co. Litt. 227 b. See Assise. 

RECOGNIZANCE.— 

I 1. At common law a recognizance 
is an obligation or bond acknowledged be- 
fore some court of record or magistrate 
duly authorized, and afterwards entered 
of record, i. e. enrolled in some court of 
record {q. v.) The person acknowledging 
it, i. e. the person bound by it, is called 
the “conusor” (or cognisor), and the per- 
son in whose favor it is made, the “con- 
usee” (or cognisee). The object of a re- 
cognizance is to secure the performance 
of some act by the conusor, such as to ap- 
pear at the assizes, to keep the peace, to 
pay a debt, to pay costs, &c. (2 BL Com. 
341 ; 2 AYms. Saund. 197.) A receiver ap- 
pointed by a court of equity is sometimes 
ordered to enter into a recognizance with 
sureties to secure the payment of the* 
mon ey s recei ved by h im . See Enrolment ; 
Petty Bag Office ; Vacate. 

I 2. Formerly, in England, a recognizance- 
bound the lands of the conusor, but this is no 
longer so. (Stat. 27 and 28 Viet. o. 112; Wms. 
Real Prop. 90; see Judgment, § 16.) A recog- 
nizance, however, if enrolled, still has priori^ 
over the ordinary debts of the conusor on his* 
death. (Wats. Comp. Eq. 36 ; see Administra- 
tion, i 2.) And there are cases in which exe- 
cution may be issued on a recognizance without 
any preliminary proceeding, namely, if no ex- 
trinsic evidence is required to show that the* 
amount is due (e. g. where the recognizance is 
simple acknowledgment of a debt.) (Post. Sci.. 
Fa. 295; 2 Wms. Saund. 197.) The most usual 
way of enforcing a recognizance is by scire facias- 
{q. V.) See Esteeat. 

1 3. Statutory. — Recognizances by statute- 
are those created under 23 Hen. VIII. c. 6, an! 
called “recognizances in the nature of statute 
staples,” because they have the same formalities* 
and effects as statute staples, except that they are 
acknowledged before judges instead of mayors. 
(2 Bl. Com. 342; 2 Wms. Saund. 218.) They 
are obsolete. See Statute Meeciiant and* 
Staple. 

2 4. In criminal lavr, a person who* 
has been found guilty of an offense, may, 
in certain cases, be required to enter into* 
a recognizance by which he binds himself 
to keep the peace for a certain period. 
And recognizances are used in many 
States as- bail bonds, and in some the seen* 
rity given by a convicted person on his* 
appeal is called a “ recognizance.” 

Recognizance, (defined). 63 111. 434; 12: 
Kau. 463 ; Shep. Touch, 364. 
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Kecogi^izakci:, (nmst recite the cause in its 
caption), t) 31 5i:0 ; 16 IcL 447. 

f must be made a record of a court to 

sustain a suit). 4 AVend. {S. Y.j 337 

( not enrolled is looked upon as a bond ). 

1 P. Wins; 334. 

RECOaNIZE.-(l) To try; to examine 
in order to determine the truth of a 
matter. (2) To enter into a recognizance. 

RBCOGNIZEB.—He to whom one is 
bound in a recognizance. 

RBGOGNIZOB.— He who enters into 
a, recognizance. 

PuECOLEMBlSrT. — In the French law, re- 
'Cicaniination. 

Recollect, (in an afShmation). 1 Dana 
(Ky.) 56. 

Hecommeot, (in a will). 7 Price 212, 220 ; 
■2 Yes. 333, 335, 529, 633. 

REcaMM:EXDATiON, (words of, in a will). 2 
'Cox Ch. 349, 354, 39(3 ; Jac. 317 ; 7 Jur. 1147 ; 

2 31 vl. & K. 197; 3 Yes. 8, 150 ; 7 Id. 85 ; 8 Id. 
-379, ‘3S0; 9 Id 546; 10 Id. 546; 19 Id. 664; 1 
'Sim. & S. 3S7, 389 ; 2 Younge & Coll. C. C. 582 ; 
8 Com. Dig, 997. 

Recommendation, false, (action for). 7 
Wend. (X. Y.) 22; 14 Id. 126. 

Recommendatory, (when a statute is). 1 
'Yeates (Pa.) 462. 

RBOOMPENSATIOH. — In Scotland, 
•where a party sues for a debt, and the defendant 
pleads compensation, i. e. set-off, the plaintiff 
may allege a compensation on his part, and this 
is called a “ recompensation.” 

RBGONOILIATION.— The act of 
bringing persons to agree together, who 
•before had had some difference. A re- 
newal of cohabitation between husband 
and wife is proof of reconciliation; and 
such reconciliation destroys the effect 
of a deed of separation- (4 Eccl. 238.) — 
Bouvier, 

RBOOliTDtTOTIOlSr.— In the civil law, a 
relocation j a renewal of a lease, 

Reconsidbe, (right of deliberative bodies to). 
2 Halst. (N. J.) 101. 

BBOONSTBUOTIOlSr OP COM- 
PANY, — In English law, a company in vol- 
untary liquidation may be reconstructed under 
J 161 of the Companies Act, 1862, by a transfer 
of its undertaking to another company. A com- 
pany in liquidation, whether voluntary, com- 
pulsory, or under supervision, may be recon- 
structed by arrangement with its creditors under 
the Joint Stock Companies Arrangement Act, 
1870. See Lind. Part. 1303; In re Wedgwood 
Coal and Iron Co., 6 Ch. D. 627. 

BECONTINHANOB seems to be used to 
signify that a person has recovered an incorpo- 


real hereditament of which he had been wrong- 
fully deprived. Tluis, ‘A. is disseised of a 
nianiior, w hereunto an advowson is appendant, 
an e^tranger [n e. neither A. nv»r the disseisor] 
usurpes to the advowson, if the disseisee [A.] 
enter into the niannor the ndvowson is recoii- 
tinued again, which w as severed i)y the usurpa- 
tion. . . . And so note a diversitie between a 
recontimiance and a remitter; for a remitter 
cannot be properly, unlesse there be two titles; 
but a recoiitinuance may be where tliere is but 
one.” Co. Litt. 363 b. iS'ee Discontinuance; 
REillTTER. 

RBOONVENTION. — In the civil law, an 
action by a defendant, against a plaintiff in a 
former action ; a cross- bill or litigation. 

RECONVERSION. — That imaginary 
process which a prior constructive con- 
version is annulled and the converted 
property restored in contemphilion of law 
to its original state. Thus, if real estate is 
devised to A., upon trust to sell and to 
pay the proceeds to B.,4he realty, by vir- 
tue of this absolute trust, is constructively 
converted into personal estate; hut if B , 
before the property is sold, elects to take 
it as land, it is then said to be reconverted, 
and A. is bound to convey the land to him 
accordingly. (Haynes Eq 390; Snell Eq. 
160.) This is called “reconversion by ac‘.t 
of the party.” The right of reconversioii 
cannot be exercised to the prejudice of 
other persons {e. g. joint owners or remaki- , 
dermen). Reconversion by operation of 
law is where the property originally di- 
rected to be converted comes into the 
possession of a person absolutely entitled 
to dispose of it, and is loft by him in its 
original condition, without any declaration 
of his intention regarding it. Snell Eq. 
166. Set Result, § 3. 

RECONVEYANCE takes place 
where a mortgaged debt is paid off, and 
the mortgaged property is conveyed again 
to the mortgagor or his representatives 
free from the mortgage debt. The opera 
tive words used in a reconveyance arc the 
same as those which would be used if it 
were an ordinary conveyance between the 
parties, the habendum expressing that the' 
property is discharged from the debt. 
The reconveyance is usually indorsed on 
the mortgage. 2 Dav. Tree. Oonv. 824. 

RECORD.— 

1 1. Records “are the memorials of the/ 
legislature, and of the king^s courts of 
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jnstice, and are authentic beyond all mat- 
ter of contradiction.’' (Gilb. Ev. 5.) ‘'But 
legally records are restrained to the rolles 
of such [courts] only as are courts of 
record, and not the rolles of inferiour, nor 
of any other courts which proceed not 
secundum legem et consueludirtem Anglise, 
And the rolles being the records or memo- 
riiills of the judges of the courts of record, 
import in them such incontrollable credit 
and veritie, as they admit no averment, 
plea, or proofe to the contrarie. And if 
such a record be alleaged, and it be 
pleaded that there is no such record, it 
shall be tried only by it selfe.*' Co. Litt. 
260 a; see Best Ev. 735. See E'ul Tiel 
Eecord ; Res Judica^ta ; Trial. 

? 2. Records are of the following prin- 
cipal kinds : (1) Statutes, attainders and 
other legislative proceedings. (2) Judg- 
ments, fines, inquisitions, extents, returns 
to writs of mandamus, habeas corpus, <fec., 
and other proceedings of courts of record. 
(3) Recognizances, government grants, 
letters-patent, and other instruments of 
an extra-judicial nature which have been 
enrolled. 

2 3. Stealing, records.— Stealing, 

injuring, forging or falsifying a record is 
felony, punishable with imprisonment for 
terms varying in the different jurisdictions. 

2 4. Kisi prius record.— Under the English 
common law practice, the nisi prius record was a 
copy of the issue {g, v., 2 S) as delivered in the 
action, engrossed on parchment It was the 
official statement of the writ and pleadings for 
the use of the judge at nisi prtus; to it were 
annexed the particulars of demand and set-offj 
if any (see Bill of Pabticulars) ; and on it 
were sukjsequently entered the postea {q, v.) and 
judgment The record was deliver^ to the 
proper officer of the court (generally the asso- 
ciate), which was commonly called “entering the 
record/’ and it was retained by him until the 
case was disposed of, unless the plaintiff was not 
prepared to proceed with the trial, in which case 
he coTild witlidi'aw the record, so as to prevent 
the trial from going on, (Chit Gen. Pr. 361, 
381.) Now, in lieu of making up the record, 
the party entering the action for trial delivers to 
the officer two copies of the pleadings, one of 
which is for the use of the judge, (Rules of 
Court, XXXV i., 17, 17 a,) and is sometimes referred 
U) as the record. {See Judicature Act, 1875, 
§ 22.) The practice of withdrawing the record 
has been abolished ; but the court may order the 
action to be discontinued, on terms. Rules of 
Court, xxiii., 1 ; Arch. Rr. 350. 

Rfcobd, (what is not a part of). 12 Wheat. 
(U.S.)118; 1 Pa. 129. 

(in a statute). 8 Co, 161. 


RECORD AND WRIT CLERKS.— 
Offieeis of the English Court of Chancery ;ind 
of tlie Chancery Division of the High Court, 
having the management of the office where 
bills and and answers (under the old practice!, 
affidavits, <Scc., were filed and writs issued, 
(Second Report Legal Dep. Comm. 43; Dun. 
Ch. Pr. 1712.) The existing record and writ 
clerks were converted into masters of the 
Supreme Court by the Judicature (Officere) Act, 
1879, and their office abolished. See Masters, 

u. 

RECORD, CONVEYANCES BY. 
— Extraordinary assurances, as private acts 
of parliament, and royal grants. 

RECORD, OOHRTS OP. — Those 
whose judicial acts and proceedings are 
enrolled in parchment, for a perpetual 
memorial and testimony; which rolls are 
called the “records of the court,” and are 
of such high and supereminent authority, 
that their truth is not to be called in 
question. Every court of record has 
authority to fine and imprison for con- 
tempt of its authority. 3 Broom. & I£. 
Com. 21, 30. 

Record, courts of, (defined). 3 Bl. Cona. 
24. 

RECORD, DEBTS OP.— Those 
which appear to be due by the evidence 
of a court of record, such as a judgment, 
recognizance, (2 Broom & H. Com. 
655.) Jn England, since January 1st, 1870, 
all specialty and simple contract debts of 
deceased persons stand in equal degree in 
the administration of the estate of any one 
deceased. 32 and 33 Viet. o. 46. 

Record, judge of, (power to fine and im- 
prison makes). 1 Ld. Eaym. 454. 

Record of court, (truth of, cannot be called 
in question). 34 Cal. 391. 

RECORD OF NISI PRIUS.— 
Record, g 4. 

RECORD. TRIAL BY.— If a record 
be asserted on one side to exist, and the 
opposite party deny its existence, thus, 
“ that there is no such record remaining 
in court as alleged,” and issue be joined 
thereon, this is an issue of nul tiel record ; 
and the court awards a trial by inspection 
of the record. Upon this, the party affirm- 
ing its existence is bound to produce it 
in court on a given day ; failing to do so, 
judgment is given for his adversary. The 
trial by record is the only legitimate mode 
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of trying such issue. Steph. Pi. (7 edit.) 
99 ; 2 Chit. Arch. Pr. (12 edit.) 987. 

REOORDABI FACIAS LOQUB- 
LiAM. — A writ formerly used to remove a suit 
from an inferior court not of record into one of 
tlie superior courts of common law ; e. gr. a suit 
of replevin in the sheriff's county court. — jP. y. 
B.70. It seems to be obsolete. Cebtioeaki. 

HECORDATUBf. — An order that the ver- 
dict retunied on the Nisi Prias roll be recorded. 

ErcoKDED, (when a written memorandum is). 
50 Vt. 251. 

— (when commissions are). 1 Cranch 

1U.S.)161. 

Recokued deep, (what is not). 1 Rand. 
(Va.) 219. 

RBCORDBR— 

? 1. In American law, a judicial officer 
in many cities, whose jurisdiction is chiefly 
confined to the trial of criminal prosecu- 
tions. Also, an officer charged with the 
duty of recording deeds and other written 
instruments, and preserving the records 
thereof; a register. 

J 2. In English law, the recorder of a bor- 
ough is a barrister appointed by the crowr under 
the Municipal Corporations Act to act as a jus- 
tice of the peace in a borough having a sej'arate 
Ccmrt of Quarter Sessions ; he receives a salary, 
requires no property qualification, and takes pre- 
cedence after the mayor. By virtue of hia office 
he is in ordinary cases judge of any court of 
record existing within the borough. (Pritch. 
Quar. Sess, 15 ; Stat. 5 and 6 Will. lY. c. 76, 
103, 118; see Boeougii Cottbts.) There are 
also recorders in cities and boroughs not subject 
to the Municipal Corporations Acts (e. g. the 
city of London), whose office has existed from 
time immemorial, and who are appointed by tlie 
respective corporations. Full. Laws Lond 9, 
113. See City of Londok Coubt ; Commissiok 
OF THS Pbaoe; Mayor’s Court op London. 

RBOORDBB OF LOITOOK.— xS'ee Re- 
corder, g 2, 

RECORDING AOTS.~The statutes 
in the several States which govern the 
placing of conveyances, mortgages, 
on public record, and the ettect of such 
records as constructive notice. 


BE COUP. —To keep back or stop 
something which is due; to make dis- 
count; recompense. 

RECOUPMENT. — ^The act of recoup- 
ing. "When a defendant has a claim 
against the plaintiff arising out of the 
transaction upon which plaintiff bases his 
suit, he may set up such claim as a recoup- 
ment or reduction of plaintiff’s damages. 
In this respect recoupment differs from 
set-off (q. which applies to any cross- 
demand defendant may have against 
plaintiff, whether arising out of the trans- 
action sued on or not, and is more nearly 
allied to counter-claim (q. u,); but counter- 
claim seems to be merely the name of the 
remedy by which recoupment may be se- 
cured, and is only in use in courts whose 
practice is governed by reformed codes of 
procedure. 

Recoupment, (defined). 46 Vt. 200, 207. 

(right of, arises when). 38 Conn. 48. 

Recover, (equivalent to ^‘collect” or ‘^ob- 
tain”). 7 Pet. (U. S.) 128. 

— (in a statute). 2 Cai, (IST. Y.) 213, 214 ; 

4 Serg. & R. (Pa.) 401, 404; 12 Price 734; 1 
Saund. 33 n. 

Recovered, (defined). 3 Bam. & O. 491, 
493. 

— (equivalent to “adjudged and re- 

ceived'^). 1 Paine (U. S.) 230. 

(in a statute). 13 Allen (Mass.) 301 r 

14 Yr. (N. J.) 145; L. B. 5 Q. B. 418. 

Recovered or claimed, (in a statute). 62 
How. (N. Y.) Pr. 181. 

Recovered or preserved, (in a statute), 

L. B. 1 A. & E. 309. 

Recovered, when, (in a will). 13 Yes. 325, 

RECO VEBER. — The demandant in a com- 
mon recovery after judgment in his favor. 

RECOVERY.— 

gl. Recovery, in its general sense, is 
where a person obtains something which 
has been wrongfully taken or withheld 
from him, or to which he is otherwise 
entitled.* See Remedy. 


* Proceedings for the recovery of land from a the old action of ejectment (q. An action for 

peraon wrongfully in possession of it, are taken, the recovery of land under the Common Law 
in England, either in the High Couit of Justice, Procedure Act, 1862, (? 213 et seq.,) may be 
or in the county courts, or before justices. brought where there is a contract of tenancy in 

(1) In the High Court the proceedings are of writing, and the tenant holds over after the de- 
two kinds. The ordinary action for the recov- termination of the tenancy. The chief pecnliar- 
ery of land follows the same course as any other ity of this action is that the defendant may be 
action, except in some cases as regards service ordered to give bail by recognissance with two 
of the writ Service) and appearance (q. v., sureties, in .default of which judgment is given 
«ee, alsOf Joinder, g 1). (Rules of Oourt, ix. 8; for the plaintiff Woodf. Land. A T- 743. 
xiL 18 et $eq,; xiiL 7; XviL 2; xlii. 3; xIviiL; (2) An action may be brought in a county 
Woodfi Land. <&: T. 760.) It is a substitute for court by a landlord against his tenant for the 
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2. Common recovery. — A recoven^ or 
common recovery was a lunde of l>arrmg estates 
tail in use down to the year 1833. It was a 
jnrlirinent in a fictitious Miit in the nature of a 
real action, broui^ht by a friendly plaintiff against 
the tenant in tad, who, on being sued, vouched 
if. f>. called np<m: some person to defend the ac- 
tion, on the ground tliat he had granted the 
estate tail to the tenant in tail with warranty of 
title. iS^e Vouch; Warranty.) This "per- 
son ('the vouchee* was accordingly called on, 
and, being a party to the scheme, admitted the 
imaginary grant and 'warranty, anti then allowed 
judgment to go against him by default; where- 
upon judgment was given for the plaintiff to 
recover the lands from the tenant in tail, and 
the tenant in tail had judgment against the 
vouchee for lands of equal value. The vouchee 
being ii man of straw (generally the crier of the 
court I, the tenant in tail recovered no such lands, 
hut his own land went to the plaintiff under the 
judgment, freed from the estate tail and the re- 
mainders and revei’sions expectant on it, and 
then the plaintiff conveyed it back to him in 
fee-simple. (Wms Real Prop. 45; Wms. Seis. 
157 ; 2 Bl. Com. 357 ; 1 Steph. Com. 568, -where 
tlie proceedings are described in detail.) In 
some manors estates tail in copyholds were 
barred by cn.stomary recfiveries. '{Wms. Real 
Prop. 362.) Recoveries were also used for other 
j)urposes ])esides barring estates tail. (Shelf. R. 
P. Stat. 303 ) Tliey were abolished by the 
Fines and Recoveries Act (g. which substi- 
tutes a simpler dibentailing assurance. Compare 
Fine. 

Recovery, (defined). 2 Paine (U, S.) 688; 
3 Murph. (N. C.) 169. 

(-when means “collect” or “obtain”). 

7 Pet. (U. wS.) 113, J26. 

(in a statute). 33 Me. 179 ; 103 Mass. 

117. 

Recovebt of liANP, (action for). 14 CIi. 
J). 492. 

RECREANT. — Yielding, j&e Graven. 

RECREATION. — As to easements of 
recreation, s.36 Easement, 429 n. Provision is 
made by the English Inclosure Acts for the 
appropriation of commons, or parts of commons, 
for the purposes of exercise and recreation for 
the inhabitants of the neighborhood, (Inclosure 
Act, 1875, g 30; Commons Act, 1876, <8ee In- 
CLOSURB ;) and by the recreation G-roiinds Act, 
1859, Slat. 23 and 24 Viet. c. 30; 26 Viet. c. 13, 
and 35 Viet c, 13, provision is made fox the for- 
matioti and management of recreation gi'ouuds 
in and near populous places. 


j EECRIMINATION.— A charge made 
j by an accused person against the accuser; 
j in particular a counter-charge of adultery 
I or cruelty made by one charged with the 
same offense in a suit for divorce against 
the person who has charged him [or her]. 

RECRUIT.— A newly-enlisted soldier. 

Recrttting expenses, (in a statute). 8 
Allen (Mass.) 80. 

RECTA PRISA REGIS.— The Icing’s 
right to prisage, or taking of one butt or pipe of 
wine before, and another behind the ma.st, as a 
custom for every ship laden with wines. — Cowell. 
See Prisage. 

REOTIFIOATION— RECTIFY.— 

I 1. Rectification of instrument.— In 
English law, to rectify is to correct or define 
something wliich is erroneous or doubtful. Thus, 
whei'e the parties to an agreement have de- 
termined to embody its terms in the appropriate 
and conclusive form, but the instrument meant 
to effect this purpose (e. g. a conveyance, settle- 
ment, &c.,) is by mutual mistake so framed as 
not to express the real intention of the parties, 
an action may be brought in the Chancerv 
Division of the High Court to have it rectified. 
(Poll. Cont. 421, 427; Mackenzie r. Coulson, 
L. R. 8 Eq. 386; Snell Eq. 354; 1 White T. 
Lead. Cas. 36; Jud. Act, 1873, § 34.)^ The 
rectification is generally effected by indorsing on 
the instrument a copy of the judgment or order, 
declaring in wliat respects the instrument re- 
quiras to he rectified. (Set on Dec. 1231 ; Wliite 
r. "White, L. R. 15 Eq. 247.) In America, the 
corresponding term is reformation (g. ^^) See 
Mistake; Rescission. 

9 2. Rectification of bonndaries.— An 
action to rectify or ascertain the boundaries of 
two adjoining pieces of lami may be brought in 
the Chancery Division of the High Court. The 
court formerly directeil a comnussion to Issue 
(similar to a commission in a partition suit), (I 
Spence Eq. 655; Dan. Ch. Pr. 1033,) but at the 
present day it would probably diiect an intpiiry 
ill chambers. [See. Inquiry, ? 2.) The inclns- 
ure crnijmissionei's liave power to settle confused 
boundaries in certain cases. Inclosure Acts, 
1845-6 ; Hunt Bound. 193. 

? 3. Rectification of reg'ister.— Tlie 
rectification of a register is tlie process by which 
a person whose name is wrongly entered on (or 
omitted from) a register, may compel the keeper 
of the register to remove (or enter) his name. 
Tlie person aggrieved applies (generally by 


recovery of land, the yearly value or rent of Stat. 1 & 2 Viet. c. 74, which empowers justices 
which does nf>t exceed ^50, where the tenant in petty sessions to grant a warrant for the ejic- 
holds over, unless there is a dispute as to title, tion of the tenant. (Woodf. Land. & T. 783, 
Id. 704: ; Poll. 0. C. Pi*. 277 ; County Courts Act, where other summary mo<les of procedure aie 
1856. As to ejectment in the county courts, see referred to.)^ A similar remedy is given in the 
Ejectment, 9 4. case of premises held at a rack-rent which Inive 

(3) A summary mode of recovering the pos- been deserted by the tenant. Stats. U Geo. H. 
session of land held for a term not exceeding c. 19; 57 Geo. III. c. 52; Woodf. Land. T. 
seven yeai'*s, and at a rent not exceeding £20, 789. See. Deserted Premises; Disposses- 
where the tenant holds over, is given by the siON ; Nummary Proceedings. 
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motion, or other summnry mode,’' to 
the court havinsr juiitadiciion, and’ the court 
makes an order directing the rectification of the 
je^i^ter. See the Companies Act, 1S62, ? 35; 
Lind. Part. 171 ; Land Transfer Act, 1S75, | 96. 
See MA^'DAK^S. 

Eecxificatio^t op spirits, rdistinguished 
from “distillation”) 2 Wheat. (U. S.) 258. 

Kkctifier, (in internal revenue act). 3 Ben. 
(L. S.i 70. 

Rectifier op distilled spieits, (defined). 
2 Am. L. T.Rep. *23. 

Rectifier op spirits, (is not a distiller of 
spiiituous liquors). 1 Pet. (U. S.) C. C. 180. 

RBOTITUDO. — Right or justice; legal 
dues ; tribute or payment. — Cowell. 

RECTO, BREVE DB, — A writ of right, 
which was of so high a nature, that as other 
writs in real actions were only to recover the 
}>osaesbion of the land, &c, in question, this 
aimed to recover the seisin and the property? 
and thereby both the rights of possession and 
property were tried together. — Cowell. 

There were two species: (1) Writ of right 
patent, so called because it was sent open, and 
was the highest w’rit lying for him who had a 
fee-simple in the lands or tenements sued for, 
against the tenant of the freehold at least, and 
in no other case ; this writ wtis likewise called 
hreve magnum de recto. (2) Writ of right close, 
wdiich was brought where one held lands and 
tenements by charter in ancient demesne in fee- 
simple, fee-tail, or for term of life, or in dower, 
and was disseised. (Co Litt. 158.) Abolished 
by 3 and 4 Will. IV. c. 27. 

RECTO BE ABVOCATIOKB EC- 
OLBSI.^. — A writ which lay at common law, 
W’here a man had right of advowson of a church, 
and the parson dying, a stranger had presented. 
—F. JV. JB. 30. 

RECTO BE OBSTOBIA TERRis 
ET H-®REBIS. — A writ of right of ward of 
the land and heir. Abolished. 

’RECTO BE BOTE . — See De Dote, &c. 

RECTO BE BOTE XJNBB NIHIL 
HABBT.— De Dote, <&c. 

RECTO BE RATIONABILI PARTE. 

— See De Rationabili, <&c. 

RECTO QXJANBO (or QTJIA) BOM- 
INIJS RBMISIT CURIAM.-A writ of 
right, when or because the lord liad remitted his 
court, which lay where lands or tenements in 
the seignory of any lord were in demand by a 
wu-it of right. — F. N. JB. 16. 

RECTO STIR BISOLAIMER.— An 
abolished writ on disclaimer. 

RECTOR. — An ofiicer of the Church of 
England, having a benefice witli cure of souls, 
i. e, spiritual charge of his parishioners, with 
t3>e right and duty of celebrating services and 


sacraments in the church. He obtains his bene- 
fice by ordination, presentation, institution and 
induction (g. v.) He has an exclusive title to 
all the emoluments of the living, i. e. the par- 
sonage house and glebe, the tithes, &c. ‘'(1 Bl. 
Com. 384 et seg.) An impropriator (g. v.) is 
sometimes called a “Jay rector.” See Advow- 
son; Benefice; Propbietaey Chapel. 

Rector, (sometimes used for “parson”). 1 
Bl. Com. 384 ; 2 Steph. Com. 677. 

RECTOR SINECURE. — One wfithout 
cure of souls. 2 Steph. Com. (7 edit.) 683 ; see 
Sinecure. 

RECTORIAL TITHES.— Great, or pre- 
dial tithes. 

Rectorial tithes, (not synonymous with 
“great tithes”). 3 Bowl. <& By. 14*0. 

RECTORV. — A spiritual non-appropriated 
living, composed of land, tithe, and otlier obla- 
tions of the people, separate or dedicate to God, 
in any congregation for the service of his church 
there’ and for the maintenance of the governor 
or minister thereof, to whose charge the same is 
committed. — Spel. Gloss. 

Rectory, (defined). 1 Chit. Gen. Pr. 163. 

RECTUM. — ^Right ; also, a trial or accusa- 
tion. — Bract; CowelL 

RECTUM ESSE. — To be right in coairt. 

RECTUM ROG-ARE. — To ask for right ; 
to petition the judge to do right. 

RECTUM, STARE AB. — To stand tria*, 
or abide by the sentence of the court. 

RECTUS IN CURIA.— One who stands 
at the bar of a court, and no accusation is made 
against him; also, said of an outlaw when he 
has reversed his outlawry. 

Reouperatio, i. e. ad rem, per iDjuri- 
am extortam sive detentam, per sen- 
tentiamjudicis restitutio ( Co. Litt. 154 a): 
Recovery, i. e. restitution by sentence of a judge 
of a thing wrongfully extorted or detained.' 

Reouperatio est alioujus rel in 
causam, alterius adduotas per judicem 
acquisitio (Co. Litt. 154 a) : Recovery is the 
acquisition, by sentence of a judge, of anything 
brought into the cause of anothei*. 

REOUPBRATORES.— Tn the civil law, 
judges to whom the prgetor referred a question. 

Reourrendutn est ad extraordinar- 
ium quando non valet ordinarium: 
We must have reconi’se to what is extraordi- 
nary, when what is ordinary fails. 

RECUSANTS Persoifcs who willMly 
absent themselves from their parish church, and 
on whom penalties were imposed by various 
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statutes passed d’aring the reigns of Elizabeth, 
and James L 1 Broom <Sr H. Com. t>2. 

R.BOTTSATIO JUDIOIS.— In the civil 
law, a refusal of, or exception to, a judge upon 
anv suspicion of partiality. 

RECUSATIO TESTIS.— In the civil 
law, rejection of a witness on the ground of 
incompetenej". 

RED.— Advice. 

-red-book: op the excheq- 
uer. — A n ancient record wherein are regis- 
tered the nam^ of those who held lands per 
baroniani in the time of Henry II. Eyley 667. 

REDDENDO SINGULA SINGU- 
LIS. — A danse in an instrument is said 
to be read reddendo iingula singulis (“giv- 
ing each to each’^) when one of two pro- 
visions in one sentence is appropriated to 
one of two objects in another sentence, 
and the other provision is similarly appro- ' 
priated to the other object. Thus, if a 
tesstator makes a will in these terms: “I 
device and bequeath all my real and per- 
sonal property to A,,” it will be construed 
reddendo singida singulis by applying “de- 
vise ” to “ leal property,” and “ bequeath ” 
to “ personal property,” See an example 
in Thornton v, Thornton, L. R. 20 Eq, 599. 

REDDENDUM,— That which is to be 
paid or rendered. That clause in a lease 
which specifies the amount of the rent and 
the time at wdiich it is payable. (Elph. 
Conv. 236.) It begins with the words; 
“yielding and paying.” 

RedLdere, nil aliud est qnam aooept- 
um restitnere ; seu, redd ere est quasi 
retro dare, et redditur dicitur a rede- 
undo, quia refero it (Co. Litt. 142): To 
render is nothing more tlian to restore that 
which has been received^ or, to render it as it 
were to give back, and it is called “ rendering 
from returning,” because it goes back again. 

REDDIDIT SE.— Hehasrendered himself. 
Applied to a principal, who renders himself to 
prison in discharge of his bail. 

REDDITARIUM. — A rental of an estate 
or manor. 

REDDITARIUS.— A renter.— 

REDDITION. — A surrendering or restor- 
ing; also, a judicial acknowledgment that the 
thing in demand belongs to the demandant, and 
not to the person surrendeiang — Oowell. 

REDDITUS SICCUS.— Eeditus 
Skjcxjs. 


! REDEEM — REDEMPTION. — Re- 
deeming, or redemption, is 'where a person 
having the right to do so, pays otf a mort- 
gage debt or charge upon the property, 
and thus buys back (Latin redimit) the 
property ; he thereupon becomes entitled 
to have it reconveyed to him by the mort- 
gagee or creditor. An action or suit for 
redemption, is one brought to compel the 
mortgagee to reconvey the property on 
payment of the debt and interest. See 
Recoxyeyancb. 

Redeem, (in a statute). 2 Edw. (N. Y.) 
138, 146. 

REDEEMABLE RIGHTS.— Rights 
'which return to the conveyor or disposer 
of land, cfec., upon payment of the sum for 
which such, rights are granted. 

RBDBLIVBBY. — A yielding and de- 
livering back of a thing. 

RBDBMISE. — A regranting of land 
demised or leased. 

Redemption, (defined). 44 Iowa 212. 

(distinguished from '^repurchase"). 

3 Atk. 280. 

; REDEMPTION, EQUITY OP.— 5^ 

I Equity op Redemption. 

I Redemption op certificates op debt, 
(stock of a corporation pledged for). 1 Hugh. 


REDEMPTION OP LAND-TAX.— 
The redemption of the land-tax is proved, in 
England, by the certificate of the commissionera, 
the receipt of the cashier of the Bank of Eng- 
land, and memorandum of registration. 

RED-HANDED, — ^With the marks of 
crime fresh on him. 

REDHIBITION. — An action allowed by 
the civil law to a buyer, by which to annul the 
sale of some movable, and oblige the seller to 
take it back again, upon the buyer’s finding it 
damaged, or that there was some deceit, &c. 
Sand. Inst. (5 edit.) 369. 

RfeDISSBISIN, — A disseisin made by 
him who once before was bound and adjudged 
to have disseised the same person of his lands 
or tenements. — F, JSf, JB, 1 Reeves Hist. 
Eng. Law 268. 

RBDITUS ALBI. — ^White rents, or rents 
paid in silver. 1 Steph. Com. (7 edit.) 676. 

RBDITUS ASSISUS, — ^A set or standing, 
rent. 
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BBDITTJS OAPITAUBS — Chief rent 
paid by freeholders to go quit of all other aer- 
Tices. 

RBDITUS NIGBI.— Black mail; rents 
paid in grain or base money. 1 Steph. Com. (7 
edit.) 676. 

BBDITUS QUIETI.— Quit rents (^. ®.) 
1 Steph. Com. (J edit.) 676. 

BEDITTJS SlOCnS.— A rent seek, or 
barren, the owner of whicli has neither seignoiy 
nor reversion, nor any express power of distre^ 
reserved to him. fSee 4 Geo. H. c. 2S ; 1 Steph. 
Com. (7 edit.) 676. 

BEDMAlsrS, or BABMANS.— Men 
who, by the tenure or custom of their lands, 
were to ride with or for the lord of the manor, 
about his business. — Dome&d. 

BBDOBATOBES.— Bedubbers {q. ®.) 

BBDBAFT.— A second bill of ex- 
change. 

BEBUBBEBS. — Persons who boughti 
stolen cloth and turned it into some other color 
or fashion, that it might not be known again. (3 
Inst. 134.) — Cowell. 

RBDUOTIO AD ABSTJBDUM.— 
The method of disproving an argument 
by showing that it leads to an absurd con- 
sequence. 

BEBDOTION.— In the Scotch law, an ac- 
tion for the purpose of setting aside or rendering 
null and void some deed, will, riglit, &g. — BeU 
Diet. 

BEDtrCTION EX CAPITE LEOTI. 
— Bv the law of Scotland the heir in heritage 
was entitled to reduce all voluntary deeds granted 
to his prejiulice by his predecessor witliin sixty 
days preceding the predecessor’s death ; provided 
the maker of the deed, at its date, was laboring 
undei- the disease of which he died, and did not 
subsequently go to kirk or market unsupported. 

Diet. But such reductions have now 
been abolished by the 34 and 3o Viet. c. 81. 

REDDOTION IMPBOBATION.— One 
forni of the action of reduction in which false- 
hood and foigery are alleged against the deed or 
document sought to be set aside. — Bell JO let. 

REDUCTION INTO POSSES- 
SION.— 

g 1. In general.— The act of exercising 
the right conferred by a chose in action, 
60 as to convert it into a chose in possCkS- 
pion ; thus a debt is reduced into possession 
by payment. 

I 2. By hnsband.—The term is chiefly 
^used with reference to the exercise by a 
husband of the cqminoa law right to re- 


duce into possession choses in action 
belonging to his wife; and the question 
whether he has done so is of importance 
from the rule that his wife’s choses in 
action do not vest in him, as her other 
chattels do, unless he has reduced them 
into possession during the coverture. 
Thus, if C. owes a debt of SoOO to A., a 
feme sole, and A. marries B., B. has the 
right at common law to receive the $500 
from 0., or to sue him for it, and if he 
does so, and obtains payment or judgment 
against C., he will have reduced the chose 
in action into possession, and the $500 
belongs to him (Leake Cont. 633; Wats. 
Comp. Eq. 329; Aitchison v. Dixon, L. E. 
10 Eq. 589) ; if, however, B. dies without 
having enforced his right to the $500, it 
survives to A. as if she had never been, 
married. Choses in action falling within 
this rule include debts, arrears of rent, 
legacies, residuary personal estate, money 
in the funds, shares, &c., but not chattels 
personal which at the time of the marriage 
were in the possession of third persons. 
Bright H. & W. 34; Macq. Husb. W. 47. 

^ 3. In order that the act of the husband 
may operate as a reduction into possession, 
there must be an intention to that end, 
coupled with some act giving efleot to the 
intention. (Wats. Comp. Eq. 330 ; Macq. 
Husb. & W. 50.) As a general rule, any 
act by which the property is brought into 
the exclusive control of the husband, (ia 
his character of husband, and not as 
trustee, or executor, &c.,) is a reduction 
into possession. (2 Spence Eq. 478.) 
Thus, if a debt due to the wife is received 
by the husband, or he brings an action for 
the debt ia bis sole name and recovers 
judgment (Wins. Ex. 8t)3), the debt is 
reduced into possession. And although 
an assignment by the husband of a debt 
due to the wife does not defeat her right 
by survivorship, unless the assignee re- 
duces it into possession during the hus- 
baners life-time, (Macq. Husb. & W. 55; 
Prole i;. Soady, L. R. 3 Ch. 220; Barlow v. 
Bis^iop, 1 East 432,) yet if a bill of ex- 
change or promissory note is made or 
endorsed to a married woman during cov- 
erture, and the husband endorses it to a 
stranger, (Mason v. Morgan, 2 Ad, <fe E. 30 ; 
Scarpellini v. Atcheson, 7 Q. B. 864; 14 L. 
J. Q. B. 338; Bright H. & W. 87,) or if he 
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causes stock belonging to his Tvife to be 
transferred into his sole name, this oper- 
ates as a reduction into possession. But 
if he transfers the stock into the joint 
names of himself and his wife, this does 
not operate as a reduction into possession. 
[Sfe Baker Hall, 12 Ves. 497; Wall ©. 
Tomlinson, 16 Id. 413 ; ^STicholson -i?. Drury 
Buildings Estate Co , 7 Ch. D. 48 ,* Widg- 
ery ■r. Tepper, o Ch. D. 516; Solicitors' 
Journal, 19 and 26 January, 187S.) This 
doctrine of the common law has been 
abolished in many of the States. 

EEDUOTIOH OE O APIT AL.— By the 
English Companies Act, 1867, | 9 ei seq,j 2 cay 
company limited by shares may pass a special | 
resolution to reduce its capital, it must then add 
the words “ and reduced, as the last words of 
its name. The resolution is Inoperative until 
the coinpuny has applied to tlie court (e. to 
the High C3ourt, by petition presented in the 
Chancery Division,) to confiim the reduction; 
and the court, if satisfied that the creditors of 
the company consent to the reduction, or that 
their claims have been discharged or secured, 
may make an order confirming the reduction, 
and fixing the date until which the company 
must retain the words and reduced " as part of { 
its name. (Dan. Ch. Pr. 1978.) The object of 
the act was to enable a company which' had a 
larger unpaid-up capital than it required, to 
relieve the shareholders from the liability to 
calls ; but it was not intended to enable a com- 
pany to write off a part of its paid-up capital 
which has been lost, (In re Ebbw Yale Co., 4 
Ch. D. 827,) or to return to its shareholders part 
of its paid-up capital which is not required for 
its biisinesfa. But this may now be done under 
the Companies Act, 1877 ; and under the Com- 
panies Act, 1880, accumulated profits may be 
returned to shareholders in reduction of paid-up 
capital. 

EBDUNDANCT. — Impertinent or 
foreign matter inserted in a pleading. See 
Irrelevant. 

RE-ENTRY. — The resuming or retak- 
ing that possession which any one has 
Litely foregone. — Cowell. See Forfeiture; 
Proviso; Eight of Entry. 

Bb-entry, (clause of, in a lease). 2 Brod. & 
B. 473, 501 ; 1 Moo. & M. 189; 1 Stark. 411. 

REBVB.-A steward or bailiff. 

BB-BXAMINATION.— iSee Examin- 
ation, § 3. 

Bb-examination of witness, (when al- 
lowed). 15 Wend, (N.Y.) 196. 

RE-EXCHANGE. -The damages | 
which the holder of a bill of exchange 


j su.^tains by its being dishonored in a for- 
! eign country where it was made payable, 
! (Willans v. Ayers, 3 App. Gas 146.) “The 
theory of the transaction is this : A mer- 
chant in London indorses a bill for a cer- 
tain number of Austrian florins, payable 
at a future date in Vienna, The holder is 
entitled to receive in Vienna, on the day 
of the maturity of the bill, a certain num- 
ber of Austrian florins. Suppose the bill 
to be dishonored. The holder is now, by 
the custom of merchants, entitled to im- 
mediate and specific redress — by bis own 
act — in this way. He is entitled, being in 
Vienna, then and there to raise the exact 
number of Austrian florins, by drawing 
and negotiating a cross bill, payable at 
sight, on his indorser in London, for as 
much English money as will purchase in 
Vienna the exact number of Austrian 
florins, at the rate of exchange on the day 
of dishonor; and to include in the amount 
of that bill the interest and necessary ex- 
penses of the transaction. This cross bill 
is called in French the retraite. The 
; amount for which it is drawn is called in 
Low- Latin ricambrium, in Italian rioamhio^ 
and in French and English re-exchange. 
If the indorser pay the cross or re-exchange 
bill, he has fulfilled his engagement of in- 
demnity. If not, the holder of the original 
bill may sue him on it, and will be entitled 
to recover in that action the amount of the 
retraite or cross bill, with the interest and 
expenses thereon. The amount of the 
verdict will thus be an exact indemnity 
for I he non-payment of the Austrian 
florins in Vienna on the day of the 
maturity of the original bill. According 
to English practice, the retraite or re-ex- 
change bill is now seldom drawn, but the 
right of the holder to draw it is settled by 
the law merchant of all nations ; and it is 
only by a reference to this supposed bill 
that the re-exchange, in other words, the 
true damages in an action on the original 
bill, can be scientifically understood and 
computed.” (Byles Bills 412; Jji re Gen- 
eral South American Co., 7 Ch. D. 637.) 
As to the legality of a custom to allow a 
fixed percentage in lieu of re-exchange, 
see Willans v. Ayers, 3 App. Cas. 133, 

RE-EXTBNT.— A second execution by ex- 
tent in respect of tke same debt, Tidd Fr. 1087. 
See Extent. 
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“ RBPARH. — ^To bereave, take away, rob. — 
Cowell. 

RBFECTIOIT. — In the civil law, repara- 
tion of a building. 

REFER-BBPBEBNOB.— 

§ 1. To refer a question is to have it de- 
cided by a person nominated for the pur- 
pose, in lieu of-^the ordinary procedure by 
action, trial or other judicial proceedings. 
The person to whom the question is re- 
ferred is sometimes called the referee,” 
and the proceedings before him constitute 
the reference; these proceedings to a great 
extent resemble those on an ordinary trial, 
exce])t that they are private; witnesses are 
examined, and the referee is addressed on 
behalf of each of the parties, and he 
makes an award or report containing his 
decision. See Award; Eeport, 1 1. 
Eeferences are of various kinds — 
g 2, Eeference to arbitration. — ^Wlien 
two persons agree to decide a dispute by a 
reference without any resort to litigation, 
or when, as is done in some jurisdictions, 
an action is referred to arbitrators by order 
of the court, this is generally termed a 
“reference to arbitration.” [See Arbitra- 
tion.) The decision of the arbitrator is on 
the whole case, and is final. Cruikshank 
V Floating Swimming Bath Oo., 1 0. P. B. 
2G0. 

I 3. Under the English Judicature Acts, 
and the several codes of procedure, when 
an action has been brought, the court may 
refer any question arising in the action to 
a referee for inquiry and report, and may 
adopt the referee's report, so as to give it 
the force of a judgment. See Inquiry. 

g 4. The court also has power, with the 
consent of the parties, and in certain cases 
whether they consent or not [e. g. when 
complicated accounts are involved), to or- 
der any question of fact or issue arising in 
an action to be tried before a referee, and 
may even allow the whole action to be 
tried before a referee, unless one of the 
parties is entitled, and wishes, to have the 
action tried before a jury. SV Trial. 

g 5. Beferenoe to cliamb©rs.y-lu the 
practice of the English Chancery JOiviHiou, quos- 
tions of detail arising in an action or suit are 
frc(iueutly “referred to chambers,” i. e. tlxe judge's 
vhiof clerk is directed to inquire into them and 
certify tho result to the ooia*t. (See Ckrtifi- 
CATK, p. ISf), n. (3) ; Inquiev, 2 2,) Sometimes 
a petition, instead of being disposed of in court, 


is referred to chambers to be dealt with by the 
judge in private \ e. g. •a- petition for leave to 
marry a ward of court. Dan. Ch. Px*. 1210. 

J 6. Befereno© to master.— Similarly, in 
the Queen’s Bench Division, when damages have 
to be assessed under an interlocutory judgment, 
(see Judgment, ? e5,) and the amount is substan- 
tially a matter of calculation, tlie court may di- 
alect it to be ascertained by one of the masters, 
who has the same pq were 'as if he were acting 
under a writ of inquiry (q. v.) Such a refer- 
ence (which is cheaper and quicker than a writ 
of inquiry) is generally ordered wlien the dam- 
ages consist of intei*est, calls on shares, a sum of 
foreign money, &g. Arch. Pi’. 803 ; 0. L. P. Act, 
1852, 2 94. 

2 7. Under the Lands Clauses Consolidation 
Act, 1845, the Kailways Clauses Consolidation 
Act, the Agricultural Holdings Act, 1875, and 
similar acts, questions of compensation are gen- 
erally settled by a reference as provided by the 
acts. See Compensation. 

2 8. Privy Ootuioil. — Evei’v appeal to the 
Privy Council is theoretically supposed to be 
fii’st submitted to the queen in council, and then 
referred by her to the Judicial Committee, who 
i*eport to her their oi3inion. But now a general 
Order in Council is made every year as a matter 
of course, directing all appeals presented within 
the next twelve months to be referred to the Ju- 
dicial Committee. (Maeph. Jud. Com. 83.) 
Some matters, however, are not heard by the 
Judicial Committee without a special reference 
or direction by the queen in council, e, g. a ques- 
tion of amotion or suspension from office. Jc?. 
62. See Amotion, 2 2. 

BEIFEiBHIE. — 

2 1. A person to whom a question is 
refex’red for his decision or opinion. {See 
Keper.) In ordinary cases of, references 
out of court, the person to whom a ques- 
tion is referred is called an “arbitrator,” 
the name “referee” being generally used 
in cases whore the court refers any ques- 
tion arising in a cause or matter to a 
referee for inquiry and report. See Befer, 
2 3 seq. ; Trial. 

2 2. Ofifioial— Special. — An c»nicial refbreo, 
in English practice, is a paid an(l luu’iunntait 
officer of the court ; tho business referred to tha 
official referees is distributod among lliem in 
rotation, unless a referoneo is directed to a par- 
ticular roferoe. fJiul, Act, 1S73, 22 ^3, 56 
et 8cq. ; Buies of Court, xxxvi. 29 a et soq. Order 
as to fees to be paid to oflicial referees.) A 
special rofei'eo is one who is agreed on between 
the parties and remunerate<l by them, tiio 
amount being determined by tho court. Jud. 
Act, 1873, 2 57, 

2 3. Private bills. — In English parliament- 
ary practice, roferecs on private bills are persons 
wlio were ox'iginally appointed by th© Bouse of 
Commons to report on engineering questions 
arising on private bills, but now they only 
decide questions of loam eimdi (Ct vj May 
Park Pr. 765, 761. 
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BEPERBNOB IN CASE OP 
NEED. — When a person draws or in- 
dorses a bill of exchange, he sometimes 
adds the name of a person to whom it may 
be presented “in case of need,” i. e. in 
case it is dishonored by the original drawee 
or acceptor. Byles Bills 261 ; l7i re Leeds 
Banking Company, L. R. 1 Eq. 1. See 
Acceptance, § 5. 

REFEKENOB TO RECORD.— Under 
the English practice, when an action is com- 
menced, an entry of it is made in the cause- 
book according to the year, the initial letter of 
the snnianie of the first plaintiff, and the place 
of the action, in numerical order among those 
commenced in the same year, (Rules of Court, 
Y. 8, xix. 7;) <3.;;. “1876, A. 26 and all sub- 
sequent documents in the notion (sncli as plead- 
ings and affidavits) bear this mark, which is 
called the “ reference to llie record.” Cause- 
Books; Record; Title. 

^ REFERENDARY. — One to whose de- 
cision anything is referred. — Cowell; SpeL Gloss. 

REFERENDUM. — A note addressed 
by an ambassador to his own government 
touching a proposition, as to which he is 
without power and instructions. 

Referred, (defined). 22 Me. 34. 

REFORM.— To correct; to make anew; 
to rectify. 

g 1. In American law.— When, by 
accident or mistake, an instrument does 
not express the intent of the parties, an 
equitable suit may be maintained for its 
“reformation,” e, to procure a docirce 
establishing it according to the actual in- 
tent, and the justice of the case in view of 
that intent. The differoncps in meaning 
between “ reform ” and “amend” seem to 
bo two. One is, that reform presenis more 
strongly the ideas of an intention or 
standard which was not oxprossod or 
michod by the original instrument, and 
of a making the iustrnment anew (forming 
it again), to conform it to the true design; 
wliile “amend” may suggest tlie idea of 
improving the instrument from and be- 
yond its original inception; not stigma- 
tizing it as dofectivo at Die outset so much 
as implying that it is capable of improvo- 
inent. Again, ^hunoiul ” is more appro- 
priate to jndimal proceedings; “reform.” 
to instruments int^r parfm.'^AhhotL 

\ 2, In Bnaflishi Law, tu rofurtn an instru- 
ment IB to rectify it. See Hecttfk nation. 

The Kefom Aot is the Btat. 2 Will, IV. c. 46. 


REFORM AT I O N. — The great change 
effected in the reign of Henry VIII. (as regards 
its political aspects) and in the reigns of Ed- 
ward VI. and Elizabeth (as regards religious 
aspects) is so called. 

REFORM AT O RY. — See Education 
Acts. 

REFRESHER.— A fee paid to a counsel 
on the trial of an action in addition to the fee 
origiimlly paid to him with his brief. In the 
practice of the Queen’s Bench Division, a re- 
fresher is usually paid to each oounsel for every 
day the case lasts beyond the first day. Under 
the old Chancery practice (where the evidence 
was seldom taken vwd voce), the fee inarkexi on 
tlie brief was made propoitionate to tlie time the 
case was expected to last, and refresliers were 
therefore not generally required or allowed on 
taxation. The present practice is somewhat un- 
settled, but the correct rule seems to he that 
where ' the evidence is taken by affidavit or 
depositions, the fee on the brief should cover the 
whole time the case is likely to occupy ; ancl 
where the evidence is to be given viod wee, the 
fee sliould only cover the first day, and he mp* 
pleinonted by refreshers if the case lasts longer. 
See Smith v, Buller, L, R, 19 Eq. 482; lliu-- 
rison v. Wearing, 11 Ch. D. 206. 

RBPRESHINa MEMORY.— A wit- 
ness is in some cases allowed to refresh his 
memory while under examination, by re- 
ferring to a document which is not itself 
admissible as evidence. Thus, a witness 
who has made a memorandum of a trans- 
action may in many cases use it to refresh 
\m memory. (Best Ev. 313.) So a mer- 
ebaut may use his account books to refresh 
Ilia memory when giving evidence in an 
action for goods supplied. IcL G38. 

RKPREWirMKNT, RESORT AKI) ENTERTAIN- 
MENT, (in liquor act). 1 Ex, D. 385. 

Refined hxkur, (in a statute). 7 Pet. (U. 
H.) 404, 409 ; 1 Pet. (U. H.) 0. (X 113. 

REFLEOTiNa, (as applied to libel and slander, 
defined). 14 East 153, 154. 

REFUND. — To pay back money which 
has been received, but which cannot be 
retained in law, or good conscionce, 

RBFUSAXi, — Whore one has, by law, 
a right and power of having or doing 
something of advantage, and ho docliucs it. 

Refxtbal, (in statute relative to bilk of ©x- 
diange). 79N.Y. 627. 

— (by an executor to take the oath, is a 
refusal of his (vlllce). 1 Ld. linym. 363. 

Refusal to deliver ooods, (what i»), 6 
Conn, 70, 

EefusaXi to fay, (what is), 8 Cow, (N. Y,) 
96, 


EEFUSE. 


(1084) 


EEGIME. 


Refuse, (defined), 1 Ry. & M. 13S. 

(in a deed of assignment). 5 Dowl. & 

Ev. 56. 

** (in a statute). 3 Rawle (Pa.) 398. 

(in a will). 6 Halst. (N. J.) 251. 

Refuse or neglect to accouitt, (in a stat- 
ute). 1 (xreenl. ^Me.) 139. 

Refuse 'wood, (in a statute). 72 Me. 465. 

Refusing, (distinguished irom “failing”). 
9 Wheat. (U. S.) 344. 

RBFUTANTIA. — In old records, an ac- 
knowledgment of renouncing aU future claim. 
— Cowell. 

REGAL FISH.— Whales and sturgeons. 
2 Steph. Com. (7 edit.) 19 n., 448, 539, 640. 

REGALE EPISOOPORUM. — The 
temporal rights and privileges of a bishop. — 
Cowell. 

REGALIA seems to be an abbreviation of 
jura regalia, rojr'al riglits, or those rights which 
a king has by virtue of his prerogative. Hence 
owners of counties palatine were formerly said 
to have jura re(/alia in their counties as fully as 
the king in Ins palace. 1 Bl. Com. 117. See 
County Palatine. 

g 2. Some writers divide the royal prerogative 
into majora and minora regal la, the former in- 
cluding the regal dignity" and power, the latter 
the revenue or fiscal prerogatives of the crown. 
1 Bl. Com. 117. 

REGALIA FAOERE.— To do homage 
or fealty to the sovereign by a bishop when he 
is invested with the regalia. 

REGALITY. — A territorial jurisdiction in 
Scotland conferred by the crown. The lands 
wei*e said to be given in liheram regcdiiatem, and 
the persons receiving the right were termed 
“ lords of regality.” — Bell Diet. 

REGARD OF THE FOREST.— The 
ovei*si"ht or inspection of it, or the office and 
province of the regarder, who is to go through 
the whole forest, and every bailiwick in it, be- 
fore tlie holding of the sessions of ihe forest, or 
justice-seat, to see and inquire after trespassers, 
and for the survey of dogs. -—3Xanw, 

RBGARDAITT seems originally to have 
had the same meaning as appendant, (Co. Litt. 
1 20 b. ) In Littleton’s time, however, it was only 
applied to villeins {(j.v.) (Litt. § 184; Britt. 
152a, 185 a. See Coke’s attempt to explain tlie : 
etymology of the word, Co, Litt. 120 a.) A vil- 
lein regardant was regardant to tlie manor iu 
resp(!ct that he was like a chattel annexed 
thereto, and because lie was charged with doing 
all base services within the manor, and with 
seeing tJint it was freed from all things that 
might annoy it. 

REGARDER OF A FOREST.— An 
an(4ent officer of the forest, whose duty it was to 
take a view of the forest hunts, and to inquire 
concerning trespasses, offenses, SiG.—Mmw. 


REGARDS, COURT OB'.— See Court 
OF Regards. 

REGS INCOHSULTO.— A writ issued 
from the sovereign to the judges, not to proceed 
in a cause which may prejudice the crown, until 
advised. Jenk. Cent. 97. 

REGEHCY. — A temporary monarchy,^ ex- 
isting during the continuance of some disability 
of the lawful monarch, such as absence, sickness, 
minority, &c. 

REGENT. — One invested with vicarious 
royalty. See 3 and 4 Viet. c. 52. 

REGEST. — ^A register. — Hilton. 

Regia dignitas est indivisibilis, et 
quselibet alia derivativa dignitas est 
similiter indivisibilis (4 Inst. 243) : TJio 
kingly power is indivisible, and every other 
derivative power is similarly indivisible. 

RBGIAM MAJESTATEM. A col- 

lection of the ancient laws of Scotland. It is 
said to have been compiled by order of David I., 
King of Scotland, who reigned from A. D. 1124 
to 1153. Hale 0. L. 271. 

REGICIDE.— The murder of a sover- 
eign ; also the person who commits such 
murder. 

REGIME.- In the French law, a system of 
rules or regulations. 

REGIME DOTAL.— In the French law, 
the to, being the property which the wife 
brings to the husband as her contribution to the 
support of the bui’dcuH of the marriage, an<l 
which may either extend ns well to fiiture as to 
present property, or bo exprensly confined to the 
present propci’ty of the wile, is subject to certain 
regulations which are siirnimarizicd in the phrase 
reghm dotal. Tlie husband lias the entire ad- 
ministration during the marriage; but as a rule 
where the dot consists of immovables, neither 
the husband nor the wife, nor both of them 
together, can either sell or mortgage it. The 
dot is I’cturnable upon the dissolution of the 
marriage, whether by death or otherwise. (See 
Dos.) — Brown, 

REGIME BN COMMTJNAUTE.— In 
the French law, the conununity of interests be- 
tween husband and wife whic.h a-rises upon their 
marriage. It is either (1) legal or (2) conven- 
tional, the former existing in the absence of any 
agreement properly so called and arising from a 
mere declaration of community, the latter arising 
from an agreement properly so called. Legal 
eommnnity extends to all the inovulilo ami im- 
movable property of both parties (and the profits 
thereof) at the lime of and during tiie marriage, 
and also to all the debts with which either 
spouse is burdened at the date of the marriage, 
or which the husband or the wife (with his con- 
sent) contracts during the marriage, tinder 
such a community, the husband has the sole 
management and disposal of the property, but 
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he cannot give it away for nothing, unless it 
should be lor the advancement of the children 
of the marriage. This community is destroyed 
by a judicial separation de corjps ei de biens, and 
the Avife recovers the free administration of her 
oods. Conventional community may be as 
iveree as the parties choose by their conven- 
tions to make it, these conventions most com- 
monly regulating the amount of property which 
shall be held in common, excluding the after- 
acquired property from the community, or 
making other such restrictive regulations. — 
Brown, 

REGrlNA. — The queen {q. v,) 

RSaiO ASSBNSU.— A writ whereby 
the sovereign gives his assent to the election of 
a bishop. — Beg. Orig. 294. 

REG-ISTBR— RE G-ISTRAR-RSa- 
ISTRATION— REGISTRY.— 

§ !• A register is a book in which state- 


ments or memoranda as to certain facta 
are entered to serve as memorials or evi- 
dence. Some registers are public, and 
others, such as the registers of share- 
holders, mortgages, &c., required to be 
kept by joint-stock companies and private 
corporations, are private. The place or 
office where a public register is kept is 
called a registry,” the act or system of 
registering is called “registration,” and 
the officer who keeps the register is called 
a “registrar,” or “register.” In the city 
of New York, the register of deeds is an 
officer whose duty it is to receive and 
record deeds, mortgages, and other instru- 
ments, and to preserve such records. In 
Pennsylvania, a register is an officer 
charged with probate of wills.* 


*The following are the principal faiblic regis- 
tiies and registrars in England; 

Admiralty . — The admiralty registrar of the 
Probate, Divorce and Admiralty Division of 
the High Court, performs, in the admiralty 
business of the division, functions corresponding 
to those discharged by the masters of the Queen’s 
Bench Division. Masters.) He also hears 
certain motions, and keeps account of all money 
pai(l into and ont of court. fSeoond Rep. Legal 
Dep. Comm. (1874) 8G. See REGlSTXiAit and 
Merchants. 

Bankmpiey . — The registrars of the London 
Court of Bankruptcy perform duties somewhat 
similar to those of the masters of the Queen’s 
Bench Division and the Chancery chief clerks ; 
but the chief judge may also delegate to them 
any of the i^owers vested in liim, except the 
power to commit for contempt; and the regis- 
trars are ex officio trustees in the absence of 
specially appointed trustees. {Sec Trustee.) 
In the office of the chief or senior registrar all 
bankruptcy petitions are filed, ^ writs of execution 
issued, and other administrative business trans- 
acted. lie also keeps the roll of the solicitor 
practicing in the London Bankruptcy Oous'lb. 
(Robs. Bankr. 88 et seq,; Rep. Legal Dep. 
Comm. 72; Bankr. Rules (1870) 209 et seq.) 
The registrar of appeals receives notices of 
appeal, and appeal deposits, cSsc., (Bankr. Rules 
(1870) 148, 145,) and attends the Court of 
Appeal in bankruptcy. Bankr. Rules (1870) 
212 . 

Bi^h of 80 ^ 6 .— Bills of sale under the Bills of 
Sale Act, 1878, are registered in the central 
office {q. and the masters of the Supreme 
Court, acting jointly or severally, are the regis- 
traw. Bills of Sale Act, 1878, j 18; Jud, Act, 
1879, g 12. 

Birthe. death and marrlagee.-^XJn^ar Stats. 
C Ohid 7 Will. IV. cc. 85, 8(1; 7 Will. IV. and 1 
Viet, 0 . 22; 21 and 22 Viet. c. 25; 87 and 88 
Viet. c. 88; 42 and 48 Viet, a 8, every poor law 
union or parish k di\H[ded into registration dis- 
tricis, and whemover a birth or death occurs in 
JEngland the duty is imposed on certain persons 
(namelv. the near relatives, the persona present 


at the birth or death, and tlie occupier of the 
house where it occurred,) to give particulars of 
the birth or death to the registrar of the district 
within a certain time. He also keeps a register 
of all marriages solemnized in the district. {See 
Marriage Acts.) Each pariah or union has a 
supei'intendent registrar. Four times ^ a year 
copies of the entries in every local register are 
transmitted to the registrar-general at Somerset 
house, where a general register is kept. All lliese 
rei£»isterH are open to public inspection, and (‘cr- 
titled copies of any entries may be obtained. 8 
Steph. Com. 281 et mq.; see, also, Burial Laws 
Amendment Act, 1880, ^10. 

Bmldhxg and Friendly SndeUes , — The register 
of Building, Friendly, Industrial and Provident 
Societies is" an ofiicia’l wliqseduly it is to register 
societies which comply with the acts of parlia- 
ment relating to them, especially with relcrence 
to the provisions contained in their rules. He 
also lias power to award the dissolution of a 
friendly society and the distribution of its funds. 
See. Fi’iendly Societies Act, 1875, 8?, 10, 25 ; Id. 
1876. 

Chancery.’—The duties of a registrar of the 
Chancery Division are to attend in court and 
take note of the judgments or orders there made, 
and subsequently ^to draw them up in ohambera. 
(Rep. Legal Dep.*Comm. 48 ; Haynes Krj. 54 ; see 
Minutes ; Pass ; SettijK.) He also issues cer- 
tificates of sale and transfer. (See Okutipicate, 
p. 187, n. (17).) Conditional appearances are 
entered with the registrars. See Ari^EARANCE, 
2 6 . 

Charges . — As to the registration of charges 
under the Land Transfer Act, see Charge, 8 6. 
Rent-cluirges created under the Improvement of 
Land Acts {q. v.) are also registered in the land 
registry. Improvement of X^aud Ad, hSlM, ? 56. 

Comfy Court . — County court rcgislrai's perform 
the same duties in county courts as the musters, 
registrars and chief clerks discharge in the var- 
ious divisions of the High Court, as well as some 
others; tliey issue summonses, &o., attend the 
sittings of the courts, tax costs, enter up judg- 
ments, <&o. PollO.C.Pr.11.* 

J>esigns.^See Registration op Designs. 




EEGISTBE. 


(1086) 


EEGISTBAR. 


§ 2. Register of ships.— A register 
kept by the collectors of customs, in which 
the names, ownership and other facts rela- 
tive to merchant vessels are required by 
law to be entered. This register is evi- 
dence of the nationality and privileges of 
an American ship. The certificate of such 
registration, given by the collector to the 
owner or mixster of the ship, is also called 
the ^‘ship’s register.’^ 

RBGrISTEB OP WRITS.— An old book 
in which new forms of original writs were en- 
tered. The register of writs is said to be the 
oldest book in the law, a character which may, 
in a great measure, be true, but should not be 
allowed without some consideration. It is not 
more certain than exti*aoi*dinary that the forms 
of writs were settled in their substance and lan- 
guage very nearly in the manner in which they 
were drawn ever after. However, this iiniforiii- 


ity W'as not so exact as that the writs published 
and used in the reign of Henry VIII. were all 
of them identically t he same with those used at 
tlie first origin of this invention, in tlie reign of 
Henrv II. It is not to be wondered that there 
should be a difference in these forms at tlieir 
infancv, and at tiiis advanced state of onr law, 
but it‘is remarkable that the dilFerence should 
be so smalU Beeves Hist. Eng. Law 42G ; Co. 
Litt. 16 b, 37 b, 159 a. 

REGISTER OP WRITS OP EXE- 
OTJTIOISr.— P>v 23 and 24 Viet. c. 38, writs of 
execution of judgments must be registered in 
order to affect land ; and see 27 and 28 Viet. c. 
112, § 3. 

REGISTRAR and MERCHANTS.— 
In English Admiralty actions,^ tlie court itself 
does not enter into details relating to the assess- 
ment of damages or matters of acconnti, and 
whenever in the course of a cause it becomes 
necessary that the court should be informed 
upon such questions, it is usual to direct a 


JDistrict Begistries. — See that title. 

Joint Stock Oanpanies. — See Companies Ac5TS. 

Judgments . — Formerly a , judgment for a sum 
of money bound the land oi the defendant, pro- 
vided the judgment was registered in an office 
established' for that purpose, which now forms 
part of the central office i>.) Although no 
judgment entered up after tlie 29th of July, 
1864, affects any land until it has been actually 
delivered in execution, it is still necessary to 
register, in the name of the debtor,^ the writ of 
execution under which the land is delivered. 
See Judgment, g 16. See Jud. Act, 1879, | 14. 

Land Registries. — See that title. 

Lmximj . — The registrar in lunacy is an officer 
of the lord chancellor and judges having juris- 
diction in lunacy; all petitions in lunacy (in- 
cluding petitions for imiuiry into the state of 
mind of alleged lunatics) are filed in his oflice, 
and he draws up the orders made thereon, 
whether on affidavits only or in court. ^ Ret)oi’ts 
and certificates made by the masters in lunacy 
are also filed in his office, and the application of 
small properties to the maintenance of lunatics 
under the Lunacy Regulation Act, 1802, is en- 
tirely conducted in the registrar’s oflice, and not 
in tile master’s, as in orclinary cases. Second 
Rep. Legal Dep. Comm. (1874), 66; Pope Lun. 
34, 36 ; Lunacy Reg. Act, 1853, 2 10 seq. 

Privy Connell . — The Privy Council registrar 
performs for the Judicial Committee of the Privy 
Council the same functions as those discharged 
by the masters of the Queen’s Bench Division. 
Second Rep. Legal Dep. Comm. 90. See Mas- 
ters. 

Probate and Livorce , — The registrars of the 
old Probate and Divorce Cmirls, uow’tran.srcrrctl 
to the Probate, Divorce and Admiralty Division 
of the High 00111 % are of two kinds— the four 
registrars of the principal registry, and the dis- 
tnefc registrars. The principal registry is in 
London, anti forms the office for the transaction 
of probate business. It consists of fgiir regis- 
trars, of whom one attends the court or jucige 
when, sitting, and takes down the decrees or 
orders pronounced; the others attend to the 


administrative busincs.s, i e. the supervision of 
the clerks of seats (<■;. the taxation of costs, 
&C. Thev also act as the registrars of the court 
when sitting in divorce matters. (Second Rep. 
Legal Dep.' Comm. 78.) The district rogistnea 
are situated at various })laces Ihroughont th.e 
country; each has a district registrar. The 
business of these registries consists in granting 
probate and letters of adininislration in (•oinmou 
form where the testator or intestate luid a fixed 
place of abode wilJiin the district. Jd, 82; 
Court of Probate Act, 1857, ? 4{>. 

Seamen.-- A register of all persons who serve 
in ships subject to the provisions of the [Mer- 
chant Shipping Act, 18f54, is kept in the port of 
London, and is made up from the lists and 
papers transmitted to the registi'aj’ by the masters 
of ships in accordance with the act. Maud & 
P. Mer. Sli. 137 ; M. R. Act, 1854, « 271. ^ 

Ships. — T^very British ship (with certain ex- 
ceptions) must be registered eitluu* iimlcr the 
Registration or llt^gistry Acts (from 12 (Jar, IL 
c. 18 to 12 and 13 Vi(‘t. c. 29), or under the 
Merchant Slup})ing Acts, 1854'-! 862. Tlicre 
arc a certain number of pf)rls iti the ‘ITniled 
Kingdom and the BriUsh poKscssions and <'olo- 
nics, at which registries for the r(‘gistration of 
ships are kept; in the United Kingdom llio 
princixml officer of customs at the port is tlio 
registrar. TJic port at \vlii(4i a ship is registered 
for the time l)cing is called her ‘‘port of regis- 
try.’’ All changes of ownership in a ship («. </.■ 
byaulo, mortgage, death, biiiiknipUy) aro regis- 
tered. Rm. Merc. Law 177 d mq,; Maude 
P. Mor, Rh. 2 et saq. Sm BTLI 4 OF Kalp 3, {j 2; 
Managing Ownku, ? 2; MoimiAGE, 17. 

Sofkitors. — The registrar of Holhators lias^ for 
his duties to kee]) an alphabetical list of solhat- 
ors and to issue certiffeatOH for practi<’0. The 
ineorporalcfl law socie-tv is tbe n^gistrar. Bolic- 
itora Act, 1843, g 21 ; Ae.t of 1877, Jld. 

Votm* — As to the registration of voters in 
parliamentary boroughs, 8«c. 2 Will. IV. c. 45; 
6 and 7 Viet. c. 18; 28 and 29 Viet. c. 36; 30 
and 31 Viet. c. 102: 41 and 42 Vi(‘t. c. 26; 2 
Steph. Com. 354, and RtsvmiNt* BARHistm, 
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reference to the registrar, assisted by mer- 
chants (Wms. <fe B. Adm. 275), usually two in 
number. After hearing the evidence, the reg- 
istrar draws up his report. If either party ob- 
jects to it, he must file a notice of objection. 
The objection is argued either on motion or on 

petition in objection if it is sustained or held 
to be valid the report is overruled j otherwise it 
is confirmed. Id , 283. « 

REG-ISTRAR-G-BITBRAI,.— An officer 
appointed by the crown under the great seal, to 
w'hoin, subject to such regulations as shall be 
made by a principal secretary of state, the gen- 
eral superintendence of the whole systemi of 
registration of births, deaths and marriages is 
entrusted. . 6 and 7 Will. IV. c. 86, ?? 2, 5; 3 
Steph. Com. (7 edit.) 234. 

RBGMSTRATIOlSr OF DBSIG-NS.— 
By the Stats. 5 and 6 Viet. c. 100 ; 6 and 7 Viet, 
c. 65 ; 13 and 14 Viet. c. 104 ; 21 and 22 Viet. c. 
70, and 24 and 25 Viet. c. 73, provision is made 
for the registration of designs fox the manufac- 
ture or ornament of certain articleSi, such as 
metal works, gaper-hangings, textile fabrics, &c. 
The registry is now under the control of the 
Commissioners of Patents. (38 and 39 V'ict. c. 
93.) This and the other acta are called the 

Copyright of Designs Acts but the applica- 
tion of tlie term “copyright” to manufactures is 
inaccurate. Kegistration gives the right to the 
exclusive use of the design for a number of years, 
varying with the nature of the article to which 
it is to be applied. Shortt Copyr, 002 et seq. 
See CoPYKTGUT, § 4; Patent por Design; 
Trademark. 

BEO-ISTRUM BRBVIUM.— The regis- 
ter of writs {q* V,) 

Registry, (defined), 2 Black (U. S.) 17. 

RBG-ISTRY LAWS.— The recording 
acts 

RBGrllTS PROFESSOR. — A royal pro- 
fessor, or reader of lectures founded in the uni- 
versities by the king. Henry VIII. founded in 
each of the universities five professoi*ships, viz., 
of Divinity, Greek, Hebrew, Law, and Physia 

REGNAL TEARS. — Acts of parlia- 
ment being generally referred to or desig- 
nated by the year of the reign in which 
they were passed, the following table will 
famish a guide to the actual date A. d, of 
any particular act— • 

• Commencement T.iongtli 

Soverelj^ns. of Koign. of lieigu. 

William I October 14, 1066 21 

William II September 26, 1087 13 

Henry 1... ...August 5, 1100 86 

Stephen Dooember 26, 1135...... 19 

Henry II December 19, 1154 85 


Commenoement Length 
Sovereigns. of Keign. of Reign. 

Richai'd I September 23, 1189. ... 1C 

J ohn May 27, 1199 18 

Henry III October 2S, 1216 57 

Edward I November 20, 1272 35 

Edward II July 8, 1307 20 

Edward III January 25, 1326 51 

Richard IL June 22, 1377 23 

Henry IV September 30, 1399... . 14 

Henry V March 21, 1413 10 

Henry VI September 1, 1422 39 

Edward IV March 4, 1461 23 

Edward V April 9, 1483 

Richard HI June 26, 1483 3 

Henry VII August 22, 1485 24 

Henry VIII April 22, 1509 38 

Edward VI January 28, 1547 7 

Mary JulyG,”l553 6 

Elizabeth November 17, 1553 45 

James I March 24, 1603 23 

Charles I March 27, 1625 24 

The Commonwealth .January 30, 1649 11 

Charles II* May 29, 1660 37 

James II February 6, 1685 4 

William and Mary...FebriKirV 13, 1689 14 

Anne March 8, 1702 13 

George I August 1, 1714 13 

George IT June 11, 1727 34 

George HI October 25, 1760 60 

George IV January 29, 1820 11 

William IV June 26, 1830 7 

Victoria June 20, 1837 

The year of any particular act may be 
approximately ascertained by adding to 
the year of the reign in which it was 
passed the number of years of the Chris- 
tian era which had elapsed at the begin- 
ning of such reign. 

REGNANT.— Reigning, having regal au- 
thority. See Queen; and 2 Steph. Com. (7 
edit.) 475. 

REGNI POPXJLI. — A name given to tlje 
people of SiiiTcy and Sussex, and on the sea- 
coasts of Hampshire , — BiouriL 

REGNITM EOOLESIASTICUM. — 
The ecclesiastical kingdom. 2 Hide P. 0. 824. 

Regniim non est divisibxle (Co. Lilt. 
165) : Tile kingdom is not divisible. 

RE-GRANT.— In the English law of real 
property, when, after a person Ints made a grant, 
the property granted comes back to liim (^. <7. 
by escheat or lorfeiture) and ho gnints it again, 
he is said to i*o-grant it.* The phrase is chielly 
used in the law of copyholds. Tims, before the 
Fines and Recoveries Act, one mo<lo of barring 
an entail in copyhohla was a procon<!crtcd Ibr- 
feiture of the lands by tho tenant, followed by a 
re-grant from the lord to him in Ibe-shnple. 
(Wms. Real Prop. 303. See Estate Tail, I 7.) 


^Although Charles II- did not ascend the I,, January 30th, 1649, so that the year of his 
throne until the 29th of May, 1060, lus regnal restoration is styled the twelfth of his reign, 
years were computed from the death of Charles 
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Regular station, (on a railroad). 43 111. 


As to re-grants in the sense of voluntary grants, 
see Oraxt, g 3. 

ErEG-RATUsTG-.— The offense of buying 
corn, <S:c., in any market and selling it again in 
the same place, so as to raise the price. It was 
abolished by Stat. 7 and 8 Viet. c. 24. 4 Steph. 
Coni, 266. "/See EifGBOssrsfG, ^ 3; Forestall, 
?2, 

RHiGfRBSS is used principally in the 
phrase “free entry, egress and regress” 
(q. t\), but it is also used to signify the 
re-entry of a person who has been dis- 
seised of land. Co. Litt. 318 b. See Right 
OF Entry. 

REGtRBSS, LETTERS OE.— They were 
granted by tlie superior of lands mortgaged to 
the wadsettor or mortgagor. Their object was 
this; By the wadset or mortgage, the mortgagor 
was confpletelv divested, and when he redeemed, 
he appeared to claim an entry from the superior 
as a atKLTiger, and the superior was no more 
bound to receive the mortgagor than he would 
have been forced to receive any third party; to 
remedy this, letters of regress were granted by 
the superior under which he became bound to 
re-ad m it the wadsettor at any time when he 
should demand entry . — Bell Diet. See 20 G-eo. 
II. c. 50. 

Regula est, juris quidem ignor- 
antiam ouiqu© nooere, faoti vero 
ignorantiam non nocer© (Cod. 1, 18, 10) ; 
It IS a rule, every one is predjucliced by his ignor- 
ance of law but not by his ignorance of fact. 

REGtrLiE GBISTERALBS. — General 
rules, wliicli the courts promulgate from time to 
time for the regulation of their x^ractice. 

Regular, (distinguished from ^‘special”). 
4 How. (K Y.) Pr. 83; 72 N. C. 155, 163. 

(synonymous with general”). 45 

Mo. 45. 

REGULAR CLEBGY.—The monks, 
who lived semmhm reqidas of their respective 
houses or societies. 2' Steph. Cora. (7 edit.) 
681 n* 

Regular course op business, (what is). 
37 Conn. 205; D Am. Rep. 308. 

REGULAR DEPOSIT.— A strict or 
special deposit; a deposit which must be 
returned in spfoie, i, e. the thing deposited 
must be returned. See Deposit, ? 1. 

Regular eli^jction, (synonymous with ^'gen- 
eral election”). 45 Mo. 45. 

ReguijAr meeting, (a majority is necessary 
to constitute). 7 Oow. (N. Y.) 402. 

Regular physioian, (who is). 85 Conn. 
677, 681. 

Regular session, (in a st^itute). 69 Me, 80 j 
60 Id. 635, 


364. 

Regulariter non valet paotnm d© re 
mea non alienanda (Co. Litt. 223) : It is 
a rule that a compact, not to alienate my property, 
is not binding:. 

Regularly- employed, (in a statute). 127 
Mass. 98. 1 . • 

Regularly engaged, (when vessel is, in 
foreign commei’ce). 62 How. (N. Y.) Pr. 68. 

Regularly given in for taxes, (in a 
statute). 45 Ga. 370, 383. 

REGULARS.— Tliose who profess and fol- 
low a certain rule of life [ref/ulci)^ belonging to a 
religions order, and observe the three approved 
vows of poverty, eliabtity, and obedience. 

Regulate, (in city charter). 2r5 Tnd. 283. 

(in license act). 48 Ind. 30G. 

(in a statute). 88 111. 221 ; 17 Wend, 

(N. Y.) 9 ; 6 Barn. & C. 23; 9 DowL & Ry. 7. 

Begui,atb and LICENSE, (iu a statute). 25 

Iowa 440, 444. 

Regulate bawdy houses, (in a statute). 

54 Mo. 17. 

Regulate commerce, (power to, vested m 
congress of the United States). Hopk, (R. Y.) 
149. 

(in constitution of the United States). 

12 Pet. (U. S.) 72 ; 9 Wheat. (U. S.) 1 ; 13 Serg. 
& R. (Pa ) 409 ; 2 Am. L. J. 273. 

Regulate the sale of intoxicating 
LIQUORS, (in title of a statute). 48 Ind. 306. 

Regulation op an EXECUTivii depart- 
ment, (defined). 3 Ct. of 01. 38. 

Regulation of commerce, (what is not), 

11 Pet. (U. S.) 102. 

BBHABBRB FACIAS SBISITSTAM, 
— A judicial writ which lay when the sheri/f in 
the 'habere facias scishiain hud delivered more 
tlian he ought. X^eg. J ud. 13. 

REHABILITATE.— To roatore a do- 
linqnent to former rank, privilogo or right; 
to qualify again ; to restore a forfeited right 

REHEARING is whero a cause or 
matter which has boon already adjudi- 
cated upon is re-argued and a sociond judg- 
ment pronounced. The term is derived 
from practice of courts of chancery, in 
which an appeal from a vice chancellor to 
the chancellor is looked upon as a rehear- 
ing, becaiiae they were the delogates of the 
chancellor and members of the same court. 

I 2, By the English Judicature Acts every 
appeal to the (vOtirt of Appeal is to be by wav 
of rehearing* (Rules of Ofmrt Iviii, 2.) This 
means that the Court of Appeal is in the siima 
position as if the rehearing were the original 
healing, and hence it may receive fnrlher evi- 
dence in addition to that before the court below 
(Id. 5)f and it may review the whole oaae and 
not merely the points os to which the appeal is 
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brought. Purnell v. Great W. Kail. Co., 1 Q. B. 
D. 640. See Appeax, p. 64 n. ; Error ; Ee- 

ARGUMBISTT. 

Kehearing, (defined). S Bi. Com. 453; 3 
Steph. Com. 603. 

(teclmically speaking). 52 Barb. ("N. 

Y.) 637, 651. 

Ketiearsax of a deep, (does not act as an 
estoppel). 13 Wend. (K. Y.) 205. 

Kei turpis nulltim mandatum est 
(B. 17, 1, 6, 3j : The mandate [bailment] of an 
immoral thing is void. 

REI INTERVENTUS.-In the Scotch 
law, the part performance of a contract. 2 Bell 
App. Cas. 115. 

R,EIF.— A robbery . — CbweHL 

KE'IMBtjrse, (defined). ^3 Pa. St. 257, 264. 

RB-INSURANOB is where an insurer 
procures the whole or part of the sum 
which he has insured (i. e. contracted to 
pi}y in case of loss, death, Jcc.,) to be in- 
sured again to him by another person. 
This is commonly done in the case of 
marine insurance, either when the insurer 
is a company, because the sum which they 
have insured is larger than the constitution 
of the company allows, (Great "West ern In- 
surance Co. V, OiinlifTe, L. R. 9 Oh. 531 n.,) 
•or for some similar reason ; or, in the case 
of an underwriter, because subsequent 
events make the risk greater than he 
originally intended. (Emer. Ins.6.) There 
is no privity of contract between the re- 
insurer and the original insured; in this 
respect re-izisurance differs from double 
insurance (q, v.) 

J 2. Formerly, in England, by 19 Goo. IL a 
37, 4, re-iiiHXirance was prohibited except in 

cerlain cases (M^iude & P. Mer. Sh. 34C) : but 
this provision was repealed by 30 and 31 Viet. 
<!. 23. Mackenzie v. Whitworth, L. E. 10 Ex. 
142. iNSURAnOE. 

Bk-insuranoe, (is a valid contract). 17 
Wend. (N. Y.) 869. 

BB-^ISSXTABLB NOTES.--Notes pay- 
able to the bearer on derniliid, for any sum not 
exceeding £100, and not less than £6, duly 
stamped according to the e56 Geo. IJL c. 184, 
niuy be re-issued after payment os often u may 
bo thought nocessary witliout a new stamp, pro- 
vided an annual license for that purpose be taken 
out Byles Bills (11 edit) 105, 109. 

RBJOIN---RBJOIND11B.— In com- 
mon law pleading, the rejoinder is the 
pleading which follows the replication 

•Ton. H. S 


(g, v.) Under the modern English practice, 
unless it is a simple joinder of issue {q, vJ) 
a rejoinder cannot be delivered without 
leave of the court or a judge. (Rules of 
Court xxiv. 2 ; Sheward v. Lord Lonsdale, 

5 G. P. D. 47. As to rejoinders at common 
law and in equity under the old practice, 
see Sm. Ac. (11 edit ) 92, 101 ; Mltf. PL 321.) 
And in the code States the rejoinder is no 
longer in use, the reply [q. v.) being the 
last pleading in the action. 

RE JOUSriNG GRATIS. — Rejoining 
voluntarily, or without being required to do so 
by a rule to rejoin. “When a defendant was 
under terms to rejoin gi*atis, he had to deliver a 
rejoinder, without putting the plaintiff to the 
necessity and expense of obtaining a rule to re- 
join. Atkins V, Anderson, 10 Mees. & AV. 12; 
Lush Pr. 396. 

REtiATB— RELATION.— The doc- 
trine of relation is that by which an act is* 
made to produce the same effect as if it 
had occurred at an earlier time. Thus, an« 
adjudication in bankruptcy, in England, 
relates back to the first act of bankruptcy 
committed by the bankrupt daring the- 
preceding twelve months, so as to invali- 
date all alienations, executions, &c,, made 
or suftered during that period fraudulently 
or in favor of any person having notice of 
the act of bankruptcy. (Bankr. Act, 1869,. 
1 11 ; Cooper v, Chitty, 1 Barr. 20.) So if 
a person has an authority to enter on land,, 
and after entering he abuses the authority, 
he becomes a trespasser ah initio, because* 
his wrongful act relates back to the time* 
of his entry. Six Carpenters' Case, 8 Co. 
146 a; 1 Sm. Lead. Cas. 133; for other in- 
stances of relation, $ee Roe v. Griffits, 4r 
Burr, 1052. See Omnis Ratihabitio, <fec. 

Rexated to me onxy, (in a will). 3 Broi 
Ch. 234. 

Relating to the bale op coons, (contract).. 

6 Taunt. 11; 3 T, R. 524. 

(in a statute). 13 East 7. 

Belatio est fiotio juris et intenta ad' 
unum (3 Co. 2B) : Isolation is a fiction of law*, 
and is intent to one point. 

Relatio semper ftat ut valeat dispo- 
sitio, et quando ad duas res referri. 
potest dispositio ita quod secundum 
unam Titiatur et apoundum alteram^ 
utilis est, tuno facienda est relatio ut 
valeat dispositio (6 Oo. 76): J.<Gt refer- 
en<*o bo nmde ahviiys in Buch a manner that the 
diHposition may avail, and when a disposition is* 
referable to two things, so that by vm it h bad^. 
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and by the other is good, then let the reference 
be msi^de to that by wliich the disposition may 
avail. 

EEL ATION— BBLATOB, — Where 
an action by Tvay of information (q. v.) is 
instituted in the name of the government, 
bnt not immediately concerning its rights, 
the proceedings are taken on the relation, 
i. e. on the narrative or information, of a 
private person, whose name is inserted in 
the proceedings, and who is called the 
** relator.” Thus, in the case of a public 
nuisance, any one who wishes to prevent 
it may cause an information to be exhib- 
ited by the attorney-general on his relation. 
In England, a '‘relator for the purpose of 
answering costs” is sometimes introduced 
■in informations directly concerning the 
rights of the crown, in order to avoid the 
injustice arising from the crown’s inimu- 
■nity from costs in ordinary suits. Mitf. 
PI. 23; Dim. Ch. Pr. 13 et seq.; Att’y-Gen. 
-i). Mayor of Brecon, 10 Ch. D. 204. 

Kelation, (when does not include “wife”). 
.101 Mass. 36. 

(a stepson is not). 108 Mass. 382. 

(in a statute). 39 Wis. 96 ; 20 Am. 

iPep. 30. 

Kelation, to my, (in a will). 1 Bro. Ch, 
295. 

Belatioits, (defined), 14 Mich. 257 ; 9 B. 1. 
410 : Amb. 507 : Turn. & B. 161. 

(who are). 20 B*. H. 431. 

(does not include those by marriage). 

3 Ves. 231. 

(does not include the wife). 3 Atk. 

758, 761; 1 Ves. Sr. 84. 

(equivalent to “next of kin”). 3 

Bro. Ch. 64 ; 3 Meriv. 689. 

(includes those designated by statute 

of distribution). Turn. & B. 161. 

(in a statute). 1 Boot (Conn.) 250, 

361. 

(in a will), 8 Serg. & R. (Pa.) 45 ; 11 

ia. 103; Amb. 397, 729; 1 Atk. 470; 1 Bro, 
CK. 31, 33, 207; Cas. i Talbot 251 ; 1 Cox Ch. 
234; Dick. 50; Pr. Ch. 401; 4 Yes. 719 5 

Id. 602, 529 ; 8 Id. 38, 42 ; 19 Id. 299, 301, 425, 
427 ; 4 Kent Cora, 537 n. ; 1 Chit. (J^cn. Pr. 109 ,* 

4 Com. Dig. 154 ; 8 Id. 429, 474 ; 8 Petersd. Abr. 
117 n. 

Belatioks, most necessitous, (bequest to). 
Amb. 636. 

Bblations, mother’s poor, (bequest to)* 
Amb. 607. 

Belattons, nearest, (devise to). Amb. 70 ; 
19 Yes* 400, 404. 

Bblations of his father’s ani> mothbr^s 

SIDE, (devise to). 2 Vera 381. 

Bblations on his side, (in a will). 1 
Taunt. 263. 

Bblations, foor, (in a will). Dick. 380; 
2 Eq. Om. Abr. 190; 1 Sch, d L. Ill ; 7 Ves. 
423; 17 Id. 371* 


Bblations, poorest, (in a will). Amb. 595, 

RELATIVE.— (1) A kinsman; a per- 
son connected with another by blood or 
affinity. (2) A person or thing having 
relation or connection with some other 
pei-snn or thing : as, relative rights, relative 
powers, mfm 

RELATIVE PACT.-In the law of 
evidence, a fact having relation to another 
fact; a minor fact; a circumstance. Bur- 
rill Circ. Ev. 121, n. (d). 

RELATIVE POWERS. — Powers 
which relate to land. They nre wo called 
to distinguish them from powers which are 
collateral to land. 

Bblative proportion, (in a statute). 103 
Mass. 134. 

RELATIVE RIGHTS.— As opposed 
to those rights which are called “absolute,” 
are rights correlating (^. e. corresponding) 
with duties lying on assignable individuals, 
and not (primarily at least) on the world 
at large. Bights of property are usually 
relative ; and rights to one’s person 
(whether life, or limb, or reputation,) are 
absolute. 

Belatives (in a statute). 51 Iowa 670, 671. 

(in a will). 14 Vt. 291; 3 Bradt 

(N. Y.) 382; 5 Bedf. (N. Y.) CA; L. B. 15 Kq. 
148. 

Relativoruin, cognito uno, cognos- 
oitur et alterum (Cro. Jac. 539) : Of rela- 
tives, one being known, the other is also known, 

RELATOR. — An informer. In the 
case of an information being filed by the 
attorney -general at the rdathn of some 
informant, such informant 5a termed a 
“relator,” and the information is said to 
bo at the relation of such person. See 
Information ; BiaATroN, 

RBLATBIX.— A female relator* 
RELEASE.— 

i 1. Of claim.— In the most general 
sense of the word, “a releaHo in the giving 
or discharging of the xnght or action whicli 
a man hath or may have or claim against 
another man or tlmfc whi(!h is his.” (Shop. 
Touch. 820; Litt. H Thus, if A. com- 
mits a breach of a o(,.jtract which he has 
entered into with B., and B. gives up the 
right of action which he has thus acquired, 
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he is said to release A. (As to releases gen- 
erally, see Chit. Cont. 706 et seq.; Leake 
Cont. 497 et seq.) So a person may release 
property from a charge. See Discharge. 

I 2. General release. — When two per- 
sons have had several dealings, from which 
demands and rights of action, whether 
mutual or not, have arisen or may in 
future arise, a release of all such demands 
and rights of action is called a general 
release.” When trustees or e^cecutors 
have wound up an estate they usually 
require a release from the persons bene- 
ficially entitled before handing over or 
dividing it, in order to clear themselves 
of responsibility. 

g 3. By operation of law.— A release 
sometimes takes place by operation of law. 
Thus, if A. covenants not to sue B. for a 
debt which he owes him, this operates as 
a release, because otherwise A. might sue 
B. for the debt, and then B. might sue A. 
for breach of his covenant, which would 
cause a circuity of action. But if A. has 
a right of action against two or moi*e, and 
covenants with one of them not to sue 
him, this does not operate as a release of 
the others, though an express release to 
him would have that effect. (Hutton v. 
Eyre, 6 Taunt. 289; Oragiie v. Jones, L. H. 
8 Ex. 81 ; Green v. Wynn, 4 Ch. App. 204. 
See Joint, g 5.) Eor the same reason, 
although a bankrupt or liquidating debtor 
who obtains his discharge, or a debtor 
who effects a composition with his cred- 
itors, is thereby released by operation of 
law from all his del)t8, with certain excep- 
tions; {see Bankrupt, p. Ill, n . ; Discharge, 
g 4,) this does not release persons with 
whom ho is jointly liable for any debt. 
Megrath t;. Gray, L. R. 9 0. F. 216. 

g 4. Real property.— lu the Englifih law 
of real property, a release (which corresponds 
pretty nearly to the American quit-chum deed 
Iq. is where a person having a right, title, 
or claim in or to land, gives it up to some one 
else who hus au interest in the laud of such a 
nature as to qualify him for taking the right so 
relinquished. (Biirt. (Jump. R. F. g 45. See 
Conveyance, g 4.) Examples are given below. 

A release may enure (i e. operate or take 
eneol) in four ways. Bhep, Touch. 321: Co. 
Lite 19;U>. 

g 5. By mitter Testate. — First, by way 
of mitter i e. l)y giving or transferring an 

estate or interest; as where one of three joint 
tenants releases his interest in the land to one 
of his co-tenants, Lltt, g 804, 


g 6. By mitter le droit. — Secondly, by- 
way of muter le droit, i. e. by giving or trans- 
ferring a right of entry or similar right, Jis 
where a person who has been disseised of land 
releases his right of entry to the disseisor, and 
thus vests the full title to the land in him 
(Litt. gg 306, 466; Co. Litt. 194a, 266a.) If a 
man is disseised by A. and B. and releases his 
right to A., this vests the title in A. to the ex- 
clusion of B. This is sometimes called a 
‘‘ release by way of entry and feoffment,*’ because 
it produces the same effect (for some purposes) 
as if the disseisee had entered and then made a 
feoffment to A. Litt. gg 306, 472; Co. Litt. 
276 a, 278 a. 

g 7. By extingmshment.— Thirdly, by 
way of extinguishment ; thus, if the owner of 
a seignory which involves a service due from the 
tenant in fee releases it to the tenant, this operates 
by way of extinguishment, because the tenant 
cannot have a service to receive from himself. 
(Litt. g 479.) This is sometimes called a “re- 
lease by way of extinguishment” as against all 
persons, as opposed to a release by which tlie 
right passes to the releasee, and which, therefore, 
operates by way of extinguishment only so far 
as the releasor is concerned, and does not other- 
wise affect the existing interests in the land ; 
thus, if a man is disseised and the disseisor 
makes a feoffment to two men in lee, and the 
disseisee then releases to one of the feoffees, tliia 
shall enure to both of them by way of extinguish- 
ment. Id. gg 307, 470, 478; Co. Litt. 280 a. 

g 8. By creation, or enlargement. — 
Fourtlily, by way of creation or enlargement of 
an estate, as 'where the owner of the Fee-simple 
in land grants a lease for years and afterwartls 
releases his estate to the lessee and his heira, 
then the fee-simple is vested in the lessee. But 
the releasee must bo in possession or seisin of 
the land to make such a release effectual; an 
interesse termini is not sufficient. Litt. gg 459, 
465 ; 1 Dav. Free. Conv. 72. See Lease ani> 
Ret^ease. 

g 9. Admiralty.— In Admiralty actions, 
when a ship, cargo or other property has 
been arrested, the owner may obtain its 
release by giving bail or paying the value 
of the property into court, (Wms. & B. 
Adm. Pr. 209;) upon this being done he 
obtains a release, which is a kind of writ 
under the seal of the court, addressed to 
the marshal, commanding him to release 
the property. Id, 220, Form 30. 

Rex^ease, (defined). 22 Minn, 632, 634; 17 
How. (N. y.) Pr. 413, 416; 7 Com. Dig. 219; 1 
Shep, Touch, 320. 

(what is). 3 Harr. (K J.) 134; 2 

Johns. (N. Y.) 186; 1 Hawks (N. C.) 64; 7 
Wheel. Am. C. L. 611 ; 1 Chit. Gen. Pr, 314. 

— (what is not). Taney* (U. B.) Doc. 
448; Coxe (_N. J.) 81; 9 Cow. (N. Y.) 37; 4 
Wend. (K. Y.) 366; 1 Atk. 398, 401, 

— (when equivalent to a “surrender”), 

1 Chit. Gen. Pr. 319. 

(effect of). 4 Bos. R 113; 4 Mau, 

dt 861.423; 1 Mod. 99. 
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Eblease, (irliat possession will render opera- 
liYe). 5 Pick. (Mass.) 423. 

(will not bar a future right). 11 

Wend. (N. Y.) 120. 

(deed ot^ when will operate as a grant). 

9 Pick. (Mass.) 80. 

(deed of, when not an estoppel). 5 

Barn. & A. 606. 

(an award to). Bunb. 250^ 

(to one not in possession ). 7 Mass. 381 . 

(by one of several plaintifis). 3 N. H. 

96 ; 13 Johns. (N. Y.) 286. 

(by one of several partners). 3 Johns. 

(N. Y.) 68. 

(by one of two trustees). 22 Wend. 

(N. Y.) 649. _ . ^ . 

(by one on a joint execution, effect 

of). 7 Wheel Am. C. L. 512. 

(executed by an attorney in his own 

name). 20 Wend. (N. Y.) 251. 

(of one joint obligor, eifect of as to 

others). 13 Mass. 151; 17 Id. 581, 584; 2 Gr. 
(N. J.) 114; 3 M 423; 7 Johns. (N. Y.) 207; 
9 Wend. (N. Y.) 336; 12 Id. 124; 25 Id. 346; 
2 Hen. & M. (Va.) 38; 7 Wheel. Am. C. L. 
519 ; 1 Atk. 294; 1 Car. & P. 435 ; 6 Ves. 146. 

[by an administrator). 2 Ld. liaym. 

786. 

(of a debt). 8 Yes. 417. 

Eelease and ASSiGiir, (in a deed). 1 0 J olins. 
(H. Y.) 456. 

Keeease, GENEEAii, (award of). 2 W. Bl. 
1117. 

Keleasb or waiver of exemption, (m 
homestead law). 3 Minn. 53. 

BBLBASB TO USES. — The con- 
veyance by a deed of release to one party 
to the use of another is so termed. Thus, 
when a conveyance of lands was effected, 
by those instruments of assurance termed 
a lease and release, from A. to B. and his 
heirs, to the use of 0. and his heirs, in 
such a case 0. at once took the whole fee- 
simple in such lands, B. by the operation 
of the Statute of Uses, being made a mere 
conduit pipe for conveying the estnte to 
C.; and B. was called the “releiiaee to 
uses.^’ 

BELBASBB. — The person to whom a 
release is made. 

EBLBASBR, or BBLBASOR,— 
The maker of a release. 

Belbasing, (in a will). Willes 163, 159. 

BBLUaATIO VEL DBPOBTATIO. 
— Were forms of punishment known to tlie Ro- 
man law, and were (in efiect) ))aniHln«ent or 
transportation. Deportaiio was the sevei’cr of 
the two, involving loss of citizenship, and c<m^ 
qxtenily of the patria poteMm atuf other civil 
rights, whereas relejjatio involved no snch loss, 
but simply restricted the bani.‘*hed person to 
some particulai* place.— 


RELBaATION is said to be where a man 
is temporarily exiled or banished by special act 
of parliament. It was never a civil death. Co. 
Litt. 133 a. See Abjuration, § 1. 

RBLEVANOY — RELEVANT. — 

Latin : relevare. to lift up or support. A fact is rele- 
vant when It supports the contention of one ot the 
parMe'?. The use oi the word in this sense seems to be 
modern. 

§ 1. In the law of evidence, a fact is said 
to be relevant when it is so connected, 
directly or indirectly, Tvdth a fact in issue 
in an action or other proceeding, that evi- 
dence given respecting it may reasonably 
be expected to assist in proving or dis- 
proving the fact in issue. Thus, if A is 
tried for the murder of B. by poison, the 
fact that he had previously been guilty of 
other crimes would be irrelevant; but the 
fact that, before B.'s death, A. procured 
poison similar to that by which B. died 
would be relevant. So if the question in 
an action is whether A., the owner of land 
adjoining a river, owns the entire bed of 
it or only half the bed at a particular spot, 
the fact that he owns the entire bed a little 
lower down the river is relevant. Jones v. 
Williams, 2 Mees. & W. 326. 

§ 2. The question of the relevancy of a 
fact to a given inquiry is of importance, 
because evidence is not admissible to prove 
an irrelevant fact. Best Ev. 352; Steph. 
Dig. Ev. 135; Mr. E. Pollock in “Fort- 
nightly Review ” for September, 1876. On 
the peculiar use of “relevant” as equiva- 
lent to “admissible,” by Sir J. Slopben, 
“Solicitors' Journal,” 30lh September, 
1876. See Admissible. 

BBLICT.— A widow. 

RBLIOTA VBRIFIOATIONB , — Sm 
Cognovit, \ 2. 

RELICTION.— The sudden recession of 
the Hoa from land. See ALLUVION j AVULSION ; 
Dkkeliction, 

Rbtjction, (defined). Ang. Waterc. ? 57# 


RELIEF.— Nokman-Fhenoh: reXeS, nWve, ff 
Vcf: laie LATtN*. relcrium, relevatlo^ becauso. It Is said, 
tho heir pal(t it to take up hiH itjjjcr tanco. 

Britt 177 0; Bract aOa; Spel Kcuds (Post. Works Rl); 
IlHnrrave’fi jh»Ui to 0<>. Litt 88 a. wether ^ Ctuita 

Laws U. 70; Grimm, D. R. A. 871. 


5 1. Beal property— Belief-servioe.— 
In tlio KnRli«h law of real proiierty, a relioC m 
a payment which a tenant of full age ih bound 
to puy to the reudnl lord on siuiceodmg to tho 
land by dertcant By the cotnmon law it m an 
indtlent to the service of every free tenure, and 
m hence sometimes called “relief-service** (Ca 
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Litt. 83a; Litt. ? 126; Co. Copyh. § 25) ; but 
owing to the gradual extinction of beignories in 
ordinary cases, reliefs are now rarely met with, 
except where freehold land is held of the lord of 
a manor at a yearly quit rent of sufficient value 
to make it worth collecting, in which ease the 
relief consists of one year’s rent. (Wins. Seis. 
26; Warrick v. Queen’s College, L. R. 6 Ch. 
716.) This is a socage-relief; reliefb incident 
to knights’ service were abolished by Stat. 12 
Car. II. c. 24. A relief lies in render {q. v.) and 
may be distrained for. Co. Copyh. § 25; Co. 
Litt. S3 a, 162 b. 

J 2. Relief by custom, &o.— Improper 
reliefs differ from ordinary reliefs in being de- 
rived from custom, prescription or express reser- 
vation. A prescriptive relief is one which is 
presumed to have been reserved by a deed which 
has been lost. (See Lost Grant; Prescrir- 
TtoN.'i A customary relief (or relief-custom) is 
due by the special custom of some manors on 
every descent, and in some cases on every pur- 
chase, of freehold tenements held of the manor, 
and in some manors the customary fines in re- 
spect of copyholds are called reliefs. (/See 
Fine, ^ S et seq.) Reliefs due by custom and 
prescription are not recoverable by distress un- 
less the custom or prescription warrants it. Elt. 
Copyh. 190; Co. Litt. 93 a, and Hargrave’s note. 

I 3. Relief by action.— Every action 
(except actions for discovery and a few 
others) is instituted for the purpose of ob- 
taining relief, i. e, satisfaction for a past 
iiijury, or the prevention of a threatened 
injury, or the enforcement or protection 
of a right. A plaintiff usually claims not 
only a particular kind of relief (“specific 
relief''), but also “general relief," by ask- 
ing for such further or other relief as the 
nature of the case may require, and he 
may ask for ‘‘alternative relief," i. e. he 
may mention two kinds of relief, and ask 
for one of them, e, g. either specific per- 
formance or damages. 

g 4. Paupers. — As to the relief of pau- 
pers, see Poor Law. 

Relief, (in rule of coui’t). 3 Ch. D, 793. 

Relief of the poor, (a trust for). 2 Crump. 
& J. 636. 

Relief to widow, (when includes relief to 
children). WUberf. Stat. L. 126, 127. 

RKIjX£jV!Bi. — L atin; releoare, to lift up, sup- 
pf)rt; probably through the French. Littre Diet, a v. 

In feudal law, relieve is to depend ; thus, tlie 
seignory of a toniint in capite relieves of tlie 
crown, meaning that the tenant holds of the 
crown. The term is not common in English 
writers. See an instance in Mud, Bar. Ang. 2. 

BELioroN, (defined). 23 Ohio St. 211, 243. 

BBLIO-IOK, OFFENSES AGAINST. 
—They are, (1) Apostasy. (2J Heresy. (3) Re- 


viling the ordinances of the church. (4) Blas- 
phemy. ( 5 ) Profane swearing. ( 6 ) Con j uration 
or witchcraft. (7) Religious imposture. (8) 
Simony (9) Profanation of the Lord’s day. 
(10) Drunkenness. (11) Lewdness. See the 
various titles. 

RELIG-IOirS HOUSES. — Places set 
apart for pious uses, such as monasteries, 
churches, hospitals, and all otlier places where 
charity was extended to the relief of the poor 
and orphans, or for the use or exercise of relig- 
ion. 1 Steph. Com. (7 edit.) 358 ; 2 Id. 279 ; 4 
Id. 159. 

RELIGIOUS IMPOSTORS. — Those 
who falsely pretend an extraordinary commis- 
sion from heaven, or terrify and abuse the peo- 
ple with false denunciations of judgment ; ptin- 
ishable with fine, imprisonment, and infamous 
corporal punishment. 4 Bi*. & Had. Com. 71. 

RELIGIOUS MEN.— Such as entered 
into some monastery or convent, there to live 
devoutly. They were held to be civihter mortai. 

Religious society, (in a statute). 6 Mass. 
413; 3 Paige (N. Y.) 301, 

RELINQUISHMENT.— When a person 
admitted to the office of priest or deacon in the 
Churcli of England has resigned his office, he 
may execute a deed of relinquishment, and after 
a certain period he becomes incapable of act i* • 
in any way as a priest or deacoiij loses all privi- 
leges 'attached to the office, and is freed from all 
liabilities and disabilities to which he would 
otherwise have been subject. Clerical Disabili- 
ties Act, 1870. See Resignation. 

RBLIQUA. — The remainder or debt which 
a person finds himself debtor in upon the bal- 
ancing or Ihuiidation of an account. Hence rc- 
the debtor of a reliqm; as also a peraon 
who only pays piecemeal.— Lond, 

RBLIQUES. — Remains, such as tlic bones, 
Ac., of saints, preserved with gr^al veneration as 
saci'cd memorials ; they have been forbidden to 
be used or brought into England. 3 Jac, I. c. 26. 

Relocate, (equivalent to “locate anew”). 
117 Mass. 410, 422. 

RELOCATION, — In the Scotch law, a 
reletting or renewal t)f a lease ; a taeit relocalmi is 
permitting a tenant to hold over without any 
new agreement, 

REM.— In Personam. 

Rem, in, (proceedings, defined). 13 Wend. 
(N. Y.) 417. 

Remain in force, (the laws of a conquerea 
country shall), 2 JIagg. Cons. 371. 

RBMAINDBR.— 

g L A remainder is a “remnant of an 
estate in lands or tenements, expetdant 
upon a particular estate created together 




KEMAINDBR 


(1094) 


EEMAINDEE. 


with the same at one time.” (Co. Litt. 
49a, 143a ) Thus, if A., a tenant in fee- 
simple, grants land to B. for life, and after 
B decease to C. and his heirs, C.’s inter- 
est is termed a remainder in fee expectant 
on the decease of B. Wms. Beal Prop. 
253. 

g 2. As regards its incidents, a remain- 
der chiefiy differs from a reversion (q. v.) 
in this, that between the particular tenant 
(B.) and the remainderman (C) no tenure 
exists, from which it follows that no rent- 
service can be incident to a remainder. 
Wms. Real Prop. 252. See Bent, g 2; 
Tenure. 

g 3. Vested. — In the above instance 
the remainder is said to be vested {i. e, 
vested in interest), because it is ready to 
come into possession the moment B.*s 
estate happens to determine (Pearne Bern. 
216 ; Wms. Beal Prop. 255) ; in other 
words, the existence of B.’s estate is the 
only thing which prevents O.'s estate from 
coming into possession; and, therefore, 
whenever B. dies, the land passes to 0., if 
lie is living, or to his heir or devisee if he 
is dead. 

g 4. Contingrent.— If, however, A. bad 
limited the land after B.'s estate to the 
heir of C., a living person, the remainder 
would not be ready to come into posbes- 
sion at once, because, until 0. dies, tnere 
is no one to take the remj?inder; for nemo 
eH hmres viventiSf and during C.’s life there 
r uL^suoh person as his heir. (Wms. Real 
Prop. 267.) So if land is limited to B. for 
life, <and after his death, if 0. should then 
be living, to D., D/s remainder is not 
vested, because its coming into possession 
depends not merely on the determination 
of B 's estate, but on its determination 
during O.'s life; hence, such a remainder 
is termed a “ contingent remainder,” being 
'"a remainder limited so as to depend on 
an event or condition which may never 
happen or be performed, or which may 
not happen or be performed till after the 
determination of the preceding estate.” 
(Fearne Rem. 1. See CoKTiNaENOY, g 2.) 
When the uncertainty is removed, the re- 
mainder becomes vested. The possibility 
that a remainder may never come into 
possession at all, does not of itself make j 
the remainder contingent. Thus, if laxid I 


be granted to A. f«r life, remainder to B. 
for life, B.’s remainder is vested, although 
he may die before A., and consequently 
never come into possession. Id. 216. 

g 5. Trustees to preserve contingent 
remainders. — Every contingent remainder 
was formerly liable to destruction, in England, 
by the determination of the particular estate 
before the remainder vested Thus, suppose 
land to be limited to A., a bachelor, for life, and 
after his death to his eldest son and the heirs of 
his body, and in default of such issue to B. and 
his heii-s, tlien if A., before the birth of a son, 
forfeited or surrendered his lile estate, or merged 
it by purchasing B.’s remainder in fee, the con- 
tingent remainder to his son would liave been 
destroyed. (Wms. Real Pinp. 281 et seq.; 
Feai-rie Cont. Rem, 316. J But if the legiil estate 
was outstanding in a mortgagee (he remainder 
would be preserved. (Astley v. MickJetliwait, 
16 Ch. D. 59 ) To prevent Ihih, tlie following 
plan was adopted in settlements and similar in- 
struments giving contingent remainders to the 
; children of a tenant ibr life. Following the 
I limitation of the estate to the tenant fi-* life, an 
estate, to commence on the detennixiation of his 
estate by any means during his life, was given to 
certain persons and their heirs during his life as 
trustees to preserve the contingent reniaindeis, 
for which purpose they were if necessary to 
enter on the premises, but to permit the tenant 
for life to receive the rents and proiits during the 
rest of his life. (Wms. Real Frop. 285; Eljih. 
Conv. 323. The original form devised by Sir 
O. Bridgman is given in Wms. Seis. 193.) These 
were called trusts to preserve contingent re- 
maindem.’’ But theStat. 8 and 9 Viet. c. K)tS, 
§ 8, enacted that contingent remainders should 
not in future be liable to be destroyed by the for- 
feiture, surrender or merger of any proceeding 
estate of freehold ; and now by the Act 40 and 
41 Viet. c. 33, no contingent remainder created 
by any instrument executed after the 2(1 of 
August, 1877, can be destroyed by the deter- 
mination of the particular estate before the 
remainder vests, if the remainder would have 
been valid as a springing or shifting use, or ex- 
ecutory devise, or other limitation, had it not had 
a suliicient estate to support it as a contingent 
remainder. Thus, if land is runited to A. for 
life, with remainder to his eldest son who shall 
attain twenty-one, and A. dies before any o(* his 
sons attains twenty-one, the remainder will never- 
theless take oHoet as 8o^)n as a son attains twenty- 
one. If, however, land is limited to A, for life, 
with remainder to his eldest son who shall attain 
twenty-five, the remainder will only lake effect 
if the son atlaiiiH twenty-five before .\,’s death, 
because such a linutatlon could not take eflk‘t as 
an exe(iutory limitation by way of use or tntst, 
being contrary to the rule against perpetuities. 
So that the only difference now lictweeu a con- 
tingent remainder an(i un execjuiory devise is, 
that the former is not aflected by the rule against 
perpetuities, if it vests before the partlcnUf 
estate <letennines. (Wms. Real Prop. 27S: 
Wms. Beis. 205; Char. K F. But.) But an 
equitable contingent remainder is void for re- 
moteness if it infringes the rule against perpeiui 
ties. Ahbiss v. Burney, 17 CLfi 21L 
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i Q. Contingent remainders are subject to 
a rule resembling that against perpetuities, 
for an estate cannot be given to an unborn 
person for life, followed by any estate to 
any child of such unborn person ; in such 
a case the estate given to the child of the 
unborn person is void. Wms. Real Prop. 
276. See Perpetuitv. 

? 7. Vested in interest, contingent 
as to amount, — A remainder may be 
vested in interest and contingent as to the 
property comprised in it. Thus, if land is 
limited to A. for life, remainder to the 
children of B. in common in fee, each 
child of B. on his birth in Ads lifetime 
takes a vested remainder in an undivided 
share, the amount of which is contingent 
on the number of children of B. who may 
be born in Ads lifetime. If the remainder 
is to the children of B now or hereafter to 
be born, whether in the lifetime of A. or 
not, the time for ascertaining the persons 
to take, according to the English law, will 
also be the death of A., unless the remain- 
der is limited by an instrument executed 
after the passing of the Contingent Re- 
mainders Act, 1877, (2d of August,) in 
which case the time will be the death of 
B., which would also be the time in 
American law. 

S 8. Oross-remaindere.— Cross-remain- 
ders arise when land is given in undivided 
shares to two persons, A. and B., for par- 
ticular estates, in such a manner that upon 
the determination o£ the particular estates 
in Ads share, the whole of the land goes 
to B., and vice vmd, the remainderman or 
reversioner not being let in till the deter- 
mination of all the particular estates in 
both shares, (Co, Litt, 195b; Butler's 
note (1)0 Perhaps the commonest in- 
stance of cross-remainders in England 
occurs in an ordinary settlement of land 
(whether by deed or will), where, after 
limiting an estate, tail in the land to 
each of the sons of the tenant for life in 
succcBHion, provision is made for the fail- 
ure of male issue by limiting it to the 
daughters in equal shares as tenants in 
oommoxr in tail, with a clause that on the 
death of any daughter without issue, her 
share (both original and accrued) shall go 
to the other daughters in tail, so that if all 
the daughters but one die without iasne, 


that one takes everything, (Elph. Conv. 
340. As to cross-remainders in wills, see 
Wats. Comp. Eq. 1316 et seq.,) and the 
remainderman or reversioner in fee takes 
nothing unless and until they all die with- 
out issue. 

REM:Aiin>ER, (defined). 6 Mod. 112. 

(in revised statutes). 5 Paige (K. Y.) 

466. 

(in a will), 18 Pick. (Mass.) 295, 

298; 3 Harr. (N. J.) 28; 1 P. Wms. 603, 6.05; 
1 Dyer 46 b ; 3 Ch. D. 703. 

Remainder and residtte, (in a will). 4 
Wash. (U. S.) 645 ; Cowp. 299. 

Remainder and reversion, (in a will). 8 
Com. Dig. 443. 

Remainder, contingent, (when created). 
StConn. 348. 

Remainder of my estate, (in a will). 2 
Pick. (Mass.) 463. 

Remainder of my propeety, (in a will). 
3 Pick. (Mass.) 374; 6 Bos. & P. 214, 221. 

Remainder of the profits, (devise of). 4 
T. R. 89. 

Remainder to B. and C., (in a will). 2 
Eden 115. j 

Remainder, vested, (may be sold under 
execution). 2 Halst. (N. J.) 180. 

BEIMAINDEBMAN. — A person en- 
titled to an expectant estate in remainder. 

Remainders of ivrx* different bequests, 
(in a will). 14 Ves. 363. 

Remaining goods and chattels, (in a 
will). 6 Watts (Pa.) 345. 

Remaining part, (in a will). 20 Wend. 
(N. Y.) 485. 

Remains, what, (in a will) . 9 Ves. 1 99, 206. 

REMAND, — ^To remand a defendant 
or prisoner in a proceeding before a 
magistrate or justice of the peace, is to 
adjourn the hearing for a certain time. 
(Stone Just. 115.) Also, where a prisoner 
comes before a judge on habeas corpus and 
a discharge is refused him, the judge is 
said to remand the prisoner. 

REMANDlNa A CAUSE, — ^The 
sending back, by a court to which a cause 
has been removed from another court, 
either by appeal, writ of error, or under a 
statute authorizing such removal, of such 
cause to the court a quo, to have some 
action on it taken there. 

REMANENT PRO DEPEOTU 
B MPT O RUM. -—They remain unsold for 
want of buyers. A sherin's return to a writ 
of fi. fa, 

BEMANBT, in the practice of the English 
Qtieen's Bench Division, is an action which \m 
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been set down for trial at one sittings, bnt has 
not eome on, &o that it stands over to the next 
sittings. 

REMEDIAL STATUTES.— Those 
which are made to supply such defects, 
and abridge such superfluities in the com- 
mon law, as arise either from the general 
imperfection of all human laws, from 
change of time and circumstances, from 
the mistakes and unadvised determina- 
tions of unlearned judges, or from any 
other cause. This being effected either by 
enlarging the common law where it is too 
,narrow and circumscribed, or by restrain- 
ing it where it is too lax and luxuriant, has 
occasioned a division of remedial acts of 
parliament into enlarging and restraining 
statutes. — Wharton. 

Behedial statutes, (defined). 1 Bl. Com. 

86 . 

(what are). 3 Halst. (N. J.) 330. 

(construction of). 6 Conn. 409; 2 

Bail. (S. C.) 335; 8 Wheel. Am. C. L. 136. 

REMEDIES BY ACT OP THE 
PARTY.— /See Bemedy. 

REMEDIES BY OPERATION 
OF LAW.-^ee Remedy. 

REMEDY. — Remedy is the means by 
which the violation of a right is prevented, 
redressed, or compensated. Remedies are 
of four kinds: (1) By act oi the party 
injured, the principal of which are defense, 
recaption, distress, entry, abatement and 
seizure ; (2) by operation of law, as in the 
case of retainer and remitter ; (3) by agree- 
ment between the y)arties, e, g, by accord 
and satisfaction, and arbitration ; and (4) 
by judicial remedy, e, g. action or suit. 
(*bV <3 the various titles.) The last are called 
“judicial remedies,’^ as opposed to the 
flrst three classes, which are “ extra-judi- 
cial ” As to the distinction between a 
rejnedy and a right, see Limitation, § 6; 
and as to the distinction between equita- 
ble injuries and equitable remedies, see 
Injuria, i 2. 

Remedy, (defined). 22 IST. Y, 67, 87, 

(mechaaic's lien is not). 17 Minn. 

342. 

RE MBMBR ANGER. —The remem- 
brancer of the city of London is parliamentary 
solicitor to the corporation, and is bound to at- 
tmd all courts of aldermtMi and common council 
^heu required, I'^uiling Lawa of Lend. 122. 


REMEMBRANCERS OP THE EX- 
CHEQUER.—:] rhese were three officers, oi 
clerks, of the Exchequer. One was called the 
“king’s remembrancer;” another the “lord 
treasurer’s remembrancer ; ” and the third, “ tlie 
remembrancer of the "'first fruits.’( (1) The 
king’s remembrancer entered iii his office all 
recognizances taken before the barons for any of 
the king’s debts, or for appearances, or for 
observing of orders; he wrote process against 
the collectoisof customs, subsidies, and fifteenths, 
for the- accounts, &c. (2) The lord treasnrei'^s 

lemembrancer made process against all sheriffs, 
escheatoi-s, receivers, and bailiffs, for their 
account ; also of fieri facias and extent for any 
dobts due to the king either in the pipe or with 
the auditors, &c. (3) The remembrancer of the 

first fruits took all compositions and bonds for 
the first fruits and tenths, and made process 
against such as did not pay the same. — Cowell. 
The duties of all these officers have for a long 
time been discharged by the king’s (now queen’s) 
remembrancer, and the office (together with the 
duties) of the latter has been now transferred to 
the Central Office of the Supreme Court.-— 
Brown. See Queen’s Remembbanceb, 

RBMERE.— /See Rachat. 

REMISE. — To surrender or return ; to 
release and quit-claim. 

REMISE DE LA DBTTB. — In the 
French law, the release of a debt. 

Remise, release, and forever quit- 
claim, (in a deed). 10 Johns. (N. Y.) 456. 

Remise, release and quit-claim, (in a 
deed). 6 N. Y. 422. 

Remissius imperanti melius paretur 
(S Inst. 233): A man commanding not too 
strictly is better obeyed, 

BEMissNEsfl, (in sending a message, implies a 
sending or delivery, biit in a tardy, negligent 
manner). 6 Abb. (N, Y.) Pr, N. a. 405, 423; 
54 Barb. (K Y.) 505. 

REMiT-REMISSION.— 

i 1. To remit a debt or yxmalty is to re- 
lease it. To remit in the mercantile sense, 
is to send money to a distance. See Re- 
mittance. 

i 2. Remitting" cause.— As in the 
majority of cases, a Court of Appeal sits 
merely to decide questions of law, and 
has not the machinery to carry its deci- 
sions into ofleot, it is obliged, when it re- 
verses or varies the decision of an inferior 
tribunal in such a way as to make further 
steps necessary, to remit or send back the 
case to the inferior tribunal, so that such 
steps may be taken there as are necessary 
to carry the decision into effect. Tims, 
supposing a court gives judgment for the 
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defendant in an action in \\hich, if the 
plaintiff were successful, inquiries would 
have to be taken, then, if the Appellate 
Court reverses that decision a.nd gives 
judgment for the plaintiff, it remits the 
case to the lower court in order that the 
inquiries may be tnken, or it may remit 
the case with directions as to the relief to 
be given to the plaintiff. This is some- 
times called “remitter,’’ or “remittitur.” 
“Kemit,” however, is seldom used in 
America in this sense, “remand” being 
the proper term. See Eemanbing a Cause. 

i 3. Remission. —In Privy Council prac- 
tice, on a cause being remitted to the inferior 
c<mrt, a document called a “remission” is in 
some cases {e. < 7 , ecclesiastical appeals) required 
to be issued, it is a kind of writ commanding 
the judge to resume and proceed with the cause. 
(Macph. 'App.) ItiP ; Wms. & B. Adia. Pr. 319.) 
->diUM':dty appeals no longer go to the Privy 
Council, but “remissions” seem to be sail use».l 
ill ecclesiastical- appeals. 

Remit and fokgive, (in a will). 2 Price 31. 

RBMITMBNT.— The act :jf sending 
back to custody ; an annulment. 

RBMITTANOB.— Money sent by one 
person to another, either in specie, bill of 
exchange, check, or otherwise. 

RBMITTBB.— The person to whom a 
remittance is sent. 

RBMITTBB **is where a man hath 
two titles to lands or tenements, viz., one 
a more antient title, and another a more 
latter title; and he come to the land by 
a Litter title, yet the law will adjudge him 
in by force of the elder title, because the 
elder title is the more sure and more 
worthie title” (Litt. § 6o9); but the second 
title must come to him without his own 
act or default. (Co. Litt. 347b.) Thus, if 
A. disseises B., tenant in fee-simple of land, 
and then makes a lease of the land to him 
by deed poll for a term of years, and B, 
enters under the lease, this entry is a re- 
mitter to B. ; i e. he regains his original 
estate in fee sinqilo, and is not consiclered 
as entitled to the land by virtue of the 
lease to him by A. (Litt. i 695; Butler’s 
note to Go litt 847 b.) But if B. took an 
estate from A, by indenture, this would' 
estop him from claiming any estate, ex- 
cept that given him by the deed, and 
would thus prevent a remitter, because a 


“deed indented is the deed of both parties, 
and therefore as well the taker as the giver 
is concluded.” Co Litt. 863b. Recon- 
tinuance. 

BBMITTITUR DAMN A. — Wh en 
one of the parties to an action obtains 
judgment for damages which he is either 
not entitled to, or is willing to abandon, 
he makes an entry on the record calle<l a 
remittitur damna, by which he gives up or 
remits those damages. Thus, if the jury 
give greater damages than the plaintiff 
has claimed by his pleading, the mistake 
is rectified by entering a reynUtitur damna 
as to the excess. So when the defendant, 
in an action of replevin, obtains judgment 
by default, he is entitled not only to a 
return of the goods replevied, but also to 
damages for being deprived of them, which 
must be assessed by a writ of inquiry ; but 
the damages being usually trilling in 
amount, they are generally remitted, in 
order to save the expense of a writ of 
inquiry. Arch. Pr. 805, 1209; Chit. Qen. 
Pr. 994, 1093, 1517. 

Remittitur damna, (entry of, on the fScord 
in an action of ejectment). 1 Johns. (N. Y.) 
Css. 281. 

(cannot be made after the term in 

which judgment was rendered). 4 Conn. 309, 

REMITTITUR OP RECORD.— 

§ 1. In American law.— The sending 
back of a record from an appellate court 
to the court below, for entry of judgment 
and issue of execution, or for a new trial, 
or other proceedings. 

?, 2. In English law. — Formerly when a 
writ of error, in the Exchequer Chamber, 
abated or wa? discontinued, the transcript must 
have been remitted, and a reyniUitur entered, 
before a defendant could sue out execution; but 
tills was afterwards unnecessary, for the record 
remained in the court belov/, and execution was, 
therefore, in all cases, issued by and out of that 
court (H. T. 4 Will. IV. r. 10.)— Wharton. 

REMOTE.— 

1 1. Damage is said to be too remote 
to be actionable wlieti it is not the legal 
and natural consequence of the act com- 
plained of. Thus, it has been held, in 
England, that if a master discharge his 
servant on account of slanderous words 
spoken of him, the damage caused by the 
dismissal is too remote to entitle the ser- 
vant to damages in respect of it agains-t 
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the person guilty of the slander, because 
it is not the legal and natural consequence 
of the slander. (Vicars v. Willcock, 8 
East 1 ; 2 Sm. Lead Cas. 531) So damage 
caused by failure to transmit a telegraphic 
message has been there held to be too 
remote. Sanders v, Stuart, 1 0. P. D 326. 

? 2 As to limitations being void for 
remoteness under the rule against perpetu- 
ity, see Perpetuity; as to remote possi- 
bilities, see Possibility, | 2; and as to 
remote heirs, see Heir, 2 8. 

Eesiote, (when a bequest is). 4 Beav. 248 ; 
6 Id, 147 ; 8 Jur. 329. 

(when a bequest is not). 5 Beav. 123. 

(when a trust is not). 12 Sim. 93. 

REMOTENESS OP EVIDENCE. 
—Evidence, whether direct or circumstan- 
tial, which is merely conjectural, i. e, which 
does not present an open and visible con- 
nection between t\iQ /aetii^m proband tom emd 
the factum proha^is, is rejected for remote- 
ness. 

Remoto impedLimento emergit actio 
(AVing. 20) : An impediment being removed, 
an actjqn emerges, i. e. arises. 

REMOVAL.— 

2 1. Poor la-w*.— The casual poor of a 
parish or township (as opposed to its ‘‘set- 
tled’^ poor) are only entitled 'to relief in 
tlmt palish or township until they can be 
removed to their place of birth or settle- j 
merit, unless they have acquired the status ; 
of irremovability. 8 Steph. Cora. 57. See 
Irremovability ; Poor ; Settlement. 

2 2. From office, — A deprivation of 
office by the act of some person or body 
liaving Inwfnl authority to exercise the 
right of removal. 'See Amotion. 

Removal, (in a charter). C Conn. 632. 

(in a statute). 1 Pick. (Mass.) 129; 4 

Wend. (N. Y.) 612; 40 Vt. 60. 

REMOVAL OF CAUSES.— 

2 1. From State court to XT. S. 
Circuit Court.— It is provided by the 
XhiittHl St.ites Revised Statutes that in 
cerUiiu spocilied cases, actions originating 
in State courts may, upon pelitiou to the 
U. S. Circuit Court, be removed for trial 
in4o that court. Both civil and criminal 
causes may, in proper cases, be so re- 
moved. See U. S. Rev. Stat* 2?‘^39"^47; 
and Dillon on Removal of Causes. 


2 2. From one State court to 
another. — Causes as frequently trans- 
ferred under statutory authority from one 
State court to another having better facili- 
ties for disposing of the cause removed, or 
more undoubted jurisdiction in the pre- 
mises. Thus, in New York city, where an 
action for libel, slander, malicious prose- 
cution, assault, seduction, or the like, is 
begun ill the Supreme Court, or Common 
Pleas, or Superior Court, such cause may 
be transferred by the judge to the Marine 
Court for trial. 

2 3. In English law— Actions in dis- 
trict registries.— An action commenced in 
the Cential Office of the High Court may be re- 
moved from London to a district registry for any 
sufficient reiison, (Rules of Court, xxxv. 13,) and 
an action proceeding in a district registry may 
be removed into the Central Office by the defend- 
ant as of right at any time between appearance 
and defense, except where the plaintiff has 
applied for and obtained judgment under Order 
XIV. Id, 11 et seq. See Judgment, 2 9* 

2 4. County Courts.— A cause may be re- 
moved from a County Court into the High Court 
by writ of certiorari where the sum claimed ex- 
ceeds a certain, amount — ( 1 ) if tho defendant gives 
security for the amount claimed with costs ; or 
(2) if a judge of tlie High Coiut thinks it a fit 
case to be tried in the High Court and the ai)pli- 
cant gives security for costs. (Arch. Pr. 1412; 
Stat. 19 and 20 Victc. 108, 2? 38, 39.) As to the 
removal of judgments, see JtTDGMENT, 2 U. 

? 6. Inferior Courts.— A cause may bo in 
general removed from an inferior court not of 
record into the Iligh Couil bpr habeas corpus^ cum 
eausd or oertiorari (q, v.), if the sum claimed 
exceeds and the defendant gives security for 
the amount and costs. Arch. Pr. 1404, and see 
Jud. Act, 1873, 2 90. 

Rbmovie, (defined ) . 12 Conn. 181, 1 87 . 

(as meanmg change of domicile), 3 

Jones (N. C.) L. 93. 

Remove prom, (in a statute). 31 Tnd. 72* 

Remove, grub up or destroy any puuxt 
TREES, (a covenant not to). 0 Car. dc P. 195, 

Removed from office, (what is not being). 
Wall. (U. 8.) C. 0.119. 

Removing out of the county, (in attach- 
ment act). 47 Ga> 6G0 ; 15 Am. Kcp. 665. 

REMUNERATION. — Reward ; rec- 
ompense. 

Remuneration, (in telegraph act), 3 Q. B* 
D. 428, 431. 

RENANT, or RBNIANT* — Denying. 
32 Hen. VIXI. c. 2. 

BBNOOUNTBR.— A sudden meeting; 
as opposed to a duel, which is deliberate* 
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BENDER— 

i 1. To render is to yield or pay, as to 
render a rent. (Litt, | 214.) So, some 
kinds of beriots are said to “lie in render,” 
t. e, the tenant is bound to give the heriot 
to the lord. Hence, profits are divided 
into profits ^Mying in render,” or those 
which the tenant is bound to yield or pay, 
such as rent (Co. Litt. 142a), and profits 
‘Mying in prender,” which the person enti- 
tled to must take for himself. See Peopit, 
?3. 

g 2. Where a mine, quarry or the like is 
leased, it is sometimes stipulated that a 
certain proportion of the minerals gotten 
shall be delivered to the lessor by viay of 
rent or royalty. This is called a render.” 
(Elph. Conv. 264.) It is a royalty in kind. 
See RoYAnTY. 

Render a fair, just and perfect account 
IN WRITING, (in a bond). 1 Doug. 382. 

Rendered an account, (in a statute). 65 
Me. 296. 

Rendering of such judgment, (in a stat- 
ute). 11 Wend. (N. Y.) 628. 

Rendering rent free of add taxes, (in 
a lease). Corth. X35. 

Rendition, (of judgment). 64 Cal, 619; 3 
Minn. 208. 

RENEGADE. — One who has changed 
his profession of faith or opinion; one who 
has deserted his church or party. 

Renew, (defined). 124 Mass. 149, 151. 

(synonymous with “ extend,” as applied 

to a patent). 4 Blatchf. (U. S.) 271, 303. 

(in a contract). 128 Mass. 280. 

Rene WAD, (in act of congress). 3 Blatchf. 
(U. S.) 201. ^ 

(construction of covenant for). Cowp. 

819; 2 Cox Ch. 174; 1 T. R. 229: 3 Ves. 690; 
6 /d. 238; 8 Com. Dig. 701. 

(in the margin of a promissory note). 

8 Conn. 336. 

(at the bottom of a promissory note). 

14 Mass. 312. 

RENEWAL OF LEASE.— Substi- 
tuting a new lease for an old one, t. e, in 
continuation of the term granted by the 
original lease. Some leases are renewable 
as of right, and others at the option of the 
landlord only; all renewals are usually 
upon terms, including the payment of 
some premium or renewal fine; and they 
tnay be eitlj4r for* lives or for years, A 
trustee renewing a lease holds it for the 
benefit of his cf*8lui qm (ry>ht, but with a 
lien for his renewal expenses. 


Renewad of dease, (what is). 1 Younge & 

C. 82. 

(power of, to trustees’). 3 Madd. 491. 

(a covenant for, is a covenant running 

with the land). 1 Paige (N. Y.) 412. 

Renewal of notes, (in a power of attorney 
to make). 4 McCord (S-. C.) 89, 438. 

RENEWAL OP WRIT.—See Writ 

OP SuMxMONS. 

Renewal, perpetual, (construction of cove- 
nants fori 9 Ves. 325. 

(what is not a covenant for). 3 Ves. 

295. 

Renewed, (indorsed on a promissory note). 
34 Me. 547. 

RENOUNCE — RENUNCIATION. 
—A reuuneiatiou is a document by which 
a person appointed by a testator as Ivs 
executor, or a person who is entitled to 
take out letters of administration upon the 
effects of an intestate in priority to other 
persons, renounces or gives up his right to 
tiike out probate or letters of administrsi- 
tion; the document is filed in the registry 
or court of probate. Browne Prob. Pr. 
138 ; Coote Prob. Pr. 192 ; Wms. Ex. 270 et 
8 € q . See Retraction. 

Renounce, (in a statute). 3 Rawle (Pa.) 
398. 

Renounce, remise, rexjEase and q,uit- 
OLAIM, (in a release). Cowp. 600. 

RENO V ANT. — Renewing.— Cowell 

RENT. — NoRitfAN-FRENCH: rente (BrUt 105b) 
from render, to yield; Latin : rcdiiere. ^Sfie Ricnpidk. 

J 1. Rent is a periodical payment duo 
by a tenant of land or other corporeal 
hereditament; it is usually payable in 
money, but it may also be reserved in 
fowls, wheat, spurs or tlie like. (Co. Litt. 
142a; Woodf. Land. & T. 338; Pawc. L. k 
T. 109.) When land is let free of rent and 
the landlord wishes to be able to obtain an 
acknowledgment of the tenancy when nec- 
essary, a nominal rent Is frequently re- 
served, consisting of one peppercorn a 
year to be paid when demanded. Wms. 
Real Prop. 246. 

Rents are of several kinds— 

J % Rent service. — Rent service is always 
incident to tenure, in England ; in other wonts, 
it is that which is due when one man holds 
land of another by fealty (or any other service) 
and rent; as whem a man hohls land of another 
in fee-simple at a rent reserved before the Statute 
QvLia Bmpiom (see Fee Farms), or where an 
owner of land in fee ai the present day leases it 
to another for ninety-nine years at a yearly rent 
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In the latter case the rent is an incident to the re- 1 
verfaion of the lesbor or reverbionerand passes with 
it if he grants it to another. (Litt. | 2:29.) ^ Pay- 
ment of a rent service may be enforced by distress 
(^. V. ) {Id. I 213.) It is called a ' rent semce’ 
because it hath some corporall service annexed 
unto it, which at least is fealty," (Co. Litt. 142a, 
b7 b ;) but at the present day feaJtj is never ex- 
acted. Wms. Real Prop. 245. 

I 3. If the rent is severed from the reversion 
(as whexe either is assigned without the other) it 
becomes a rent in gross, Co. Litt. 14Sb. 

J 4. Rack rent. — A rack rent is a rent of 
the full annual value of the land, or near it. 2 
Bl. Com. 43. 

1 5, Ground rent. — ^When land is leased 
to a person on condition that he erects 
certain buildings on it, the rent reserved 
(which is small in comparison with the 
rent of the land when built on) is called 
the “ground rent.” When the lessee has 
erected the building, he may sub-let at a 
rack rent, (calculated at an amount suffi- 
cient to repay to him, with a profit, the 
amount expended in building the house 
and also to cover the ground rent,) or he 
may take from the sub-lessee a fine amount- 
ing to not much less than what be has ex- 
pended on the houise, reserving a rent a 
little larger than the ground rent; this is 
generally called en “improved ground 
rent.” Elph. Conv. 245. 

? 6. Dead rent— Pootage rent— Spoil- 
bank rent. — When a mine, quarry, brick- 
work or similar property is leased, the lessor 
usually reserves not only a fixed yearly^ rent 
but also a royalty or galeage rent, consisting 
of royalties varying with the quantity of 

minerals, brick, <Ssc., produced during each year. 
In this case the fixed rent is called a “dead rent.” 
A footage rent is a rent payable for every acre a 
foot thick of minerals, and so in proportion for a 
greater or less thickness. A spoil-bank rent is a 
sum payable according to the quantity of rubbish 
from a mine deposited on land belonging to the 
leseoi', Blph. Conv. 264. 

J 7. Rent charge.— A rent charge is where 
a rent is payable in respect of land to a person 
who has no reversion in it, and a riglit to dis- 
tress is given him by express agreement between 
the parties. As where a man (since “Quia 


Emptores " ) conveys land in fee to another, re* 
serving to himself and his heirs a certain rent 
with the right of distress, or if a man seised of 
land grants to another a yearly rent issuing out 
of it with a clause of distress. Litt. \l 217, 218 

\ 8. Rent seek.— Formerly where a rent 
(not being a rent service) was reserved or cre- 
ated without a clause of distress, the gx’antee had 
no remedy by distress, and hence the rent was 
called a “rent seek" (redditus siceus, a dry rent) 
(Litt. U 217, 218.) So if the owner of a rent 
service granted the rent to another, reserving 
the fealty to himself, the grantee had only a 
rent seek. (Litt. § 225. jSfee, however ^ Co. Litt. 
153 a, where a rent seek which may be distrained 
for is mentioned.) But this distinction between 
rent charges and rent seek was abolished by Stat. 
4 Geo. 11. c. 28, i 5, which gave the owner of 
every rent seek a right of distress for^ it, so that 
every rent created by grant is now in effect a 
rent charge. Dodds v. Thompson, L. R. 1 C. P* 
133.* 

I 9. Titbe rent ebarge.— Under the Titlw 
Commutation Acts, a rent charge varying with 
the price of corn has been substituted for the 
right to take tithes in kind. An extraordinary 
tithe rent charge is payable in respect of highly 
productive land, such as hop-grounds and mar- 
ket gardens. Stat. 6 and 7 Will. IV. c. 71. See 
Tithes. 

^ 10. Fee farm and (iplt rents— Cus- 
tomary, assise and chief rents. — Before 
the Statute “ Quia Emptores,” a person could 
convey land in fee-simple to be helci of him and 
his heirs, and reserving a rent service from the 
grantee. Some instances of rents tluis created 
still exist under the name of “fee farm rents” 
(see Fee Farm) or “ quit i;ent8," so called be- 
cause in consideration of their payment the ten^ 
ants ai-e quit or discharged of all other services. 
(2 BL Com. 43.) Such rents are now found al- 
most only in manoi-s, being frequently due both 
by the freeholders and the copyholders; they 
are sometimes called “customary rents,” »being 
due by custom, {see Hastings v, Burley, 16 Ch. 
D. 730;) or “rents of assise,” from being fixed 
in amount ; and those of the freehtddors are fre- 
quently called “chief rents.” 2 Bl. Com. 42; 
Wms. Seis. 2C ; Elt. Copyh. 190- 

Every rent, except a rent service incident to 
a reversion, is an incorx)oreal hereditament. It 
may belong to a man in fee, ox* in tail, or for any 
other estate. (Wms. Beal Prop, 331.) As to 
barring an estate tail in a rent, see Butler n, (2) 
to Co, Litt. 298 a; Bhelf. E. P. Btat. 321. 

Annuity: Apportionment. 


* By § 44 of the English Conveyancing Act, 
1881, where a person isAntitled to a rent charge 
or other annual sum charged on land, or on 
its income, (not being rent incident to a re- 
version, as to which see Bent, ? 2,) he has, in 
the event’ of the annual sum being in arrear for 
a certain period, power to raise the arrears by 
entry and distress on the land, or by entering on 
and readying tiie income of the land, or by de- 
mising the land to a trustee for a term of years 
upon trust to raise the annual sum by mortgage, 
sale or lease of the hind for all or part of the 
term, or oiherwise. This provision applies to 


instruments coining into operation after the 81st 
December, 1881, so far as a contrary intention 
w not expressed. 

Section 45 of the same act enables the owner 
of land, out of which a quit rent, chief rent, jier- 
petmd rent charge, or other perpetual annual 
sum (not being a tithe rent charge, or a rent 
reserved on a sale or lease, <&c.,) is issuing, to 
reiloom the same by application to the copyhold 
commissioners, ana by payment to t)ie person 
entitled to the rent or the amount certified by 
the commissioners to be the capital value of the 
rent. 
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Rent, (defined). 4 Mo. App. 160; 6 Stew. 
(N. J.) 659 ; 7 Wheel. Am. C. L. 534 n. ; 3 Kent 
Com. 460; 6 Price 14; 7 Com. Dig. 245 ; Com. 
L, & T. 95. 

(what is). 2 Dowl. & Ry. 607. 

(what is not). 6 Duer (K. Y.) 262, 

266. 

— (when means “ rent charge,” and when 

“rent reserved”). WLlberf. Stat. L. 136. 

(in a mortgage). 1 P. Wms. 294, 295. 

(in a statute). 51 Vt. 121, 124 ; 6 Ch. 

D. 63 ; L. R. 7 Ex. 409 ; 8 Id. 196 ; 10 Id. 172 ; 
Wilberf. Stat. L. 298. 

(in a will). Cro. Eliz. 637 ; 1 Dyer 5 b. 

(when distress will lie for). 2 K. Y. 

185, 151. 

(who may distrain for). 3 Halst. (K. 

J.) 313. 

(assignment of, under a lease). 2 Cox 

Ch. 233. 

(follows the reversion). 1 Gr. (N. 

J.) 83. 

(covenants to pay, run with the land). 

21 Barb. (N. Y.) 646. 

(is a tenement). 2 Ves. 204 n., 232. 

Rent, arreajr, (is a chose in action). 8 Cow. 
(N. Y.) 206. 

RENT CHARG-B.—z^ce Rent, J 7. 

Rent charge, (defined). 23 Barb. (N. Y.) 

21G, 

(is an interest in the land). 7 Wend. 

(N. Y.) 469. 

Rent payable, (in a statute). L. E. 3 Q. 
B. 672. 

Rent remaining unpaid, (a transfer does 
not carry with it the remedy bv distress). 2 
Hill (JSr. Y.) 476. 

RENT ROLL.— Rental. 

RENT SBOK.— Rent, ? 8. 

Rent seck, (covenants to pay do not run with 
the land). 21 Barb. (N. Y.) 648. 

RENT SERVICE.— /See Rent, ? 2, 

Rent service, (defined). 2 N. Y. 135, 15X. 

(distinguished from “rent charge” and 

“rent seck”). 2 Cow. (N. Y.) 652. 

(a ground rent in Pennsylvania is). 

1 Whart. (Pa.) 337. 

Rent to biacome due, (in a recognizance). 
120 Mass. 126. 

RENTAOE.— Rent. 

RENTAL.— A roll on which the rents 
of a manor, or other estate, are registered 
or set down, and in accordance with which 
the landlorcrs agent collects them. It con- 
tairvs the lands and tenements let to each 
tenant, the names of the tenants, and 
other particulars connected therewith. 

Rental, (what is not). 124 Mm 627, 632, 


RENTAL-RIG-HTS. — A species of lease 
usually granted at a low rent and for life. Ten- 
ants under such leases were called “ rentalers ” 
or “kindly tenants.” 

RENTAL. BOLLS.— In the Scotch law, 
when the tithes (tiends) have been liquidated 
and settled for so many bolls of corn yearly. — 
Bell Diet. 

RENTE. — In the French law, an annuity. 

RENTE VIAG-ERE. — In the French law, 
a life annuity. 

Rented, (defined). 24 Conn. 15, 24. 

Rents, (not equivalent to “earnings”). 120 
Mm 94. 

(in administrator’s bond). 12 Bush 

(Ky.) 215.^ 

(in a deed, includes ground-rents). 2 

Pa. St. 165. 

(in statute of wills). 9 Cow. (N. Y.) 

438. 

(in a will). 5 Barn. & Aid. 64; Cro. 

Jac. 104; 1 P. Wms. 500; 1 Saund. 186 c; 2 
Pres. Est. 176. 

Rents and pbopits, (include money realized 
from a sale). 1 Atk. 506 ; 1 Ves. 234. 

(do not include a use). 9 Cow. (N. Y.) 

437, 518. 

(assignment of, is an equitable lien). 

1 Ves. 162. 

{an annuity payable out of, is a charge 

upon the land). 5 Paige (N. Y.) 461. 

(when a portion should be raised from). 

I Atk. 550. 

(portions to be raised by, do not carry 

interest). 2 P. Wms. 666. 

(a trust to raise portions out of). 2 

Vern. 310. 

(in English lands clauses act). L. R. 

II Eq. Cus. 15, 23. 

(in married woman’s property act), 

13 Ch. D. 504. 

(in a devise, include tlie whole inter- 
est). 6 Johns. (N. Y.) Ch. 70, 73; 11 Wend. 
(N. Y.) 298; 17 Id. 393; 4 Bing. 505 ; 12 East 
455; 1 Meriv. 232, 233: 6 Mod. 63, 101; 1 Salk, 
228 ; 1 T. R. 193 ; 2 Id. 444 ; 7 Id. 652 ; 2 Vent. 
357; 1 Vern. 104; 2 Id. 26; 1 Ves. Sr. 42; 2 
Ves. & B. 65 ; 4 Com. Dig. 164. 

Rents in abrear, (in a will). 6 Pick. 
(Mass.) 63. 

Bents, issues and profits, (defined), 26 
Vt 741, 746. 

(portions to he raised from, may not be 

raised by sale). 3 P. Wms. 1. 

(in a deed). 8 East 263, 

— (in a will). 2 Ld. Baym. 877 ; 3 

Sim. 398. 

RENTS OF ASSISE.— The certain and 
determined rents of the freeholders and ancient 
copyholders of manors are called “rents of 
assise,” apparently because they wore asBiHcd or 
nnwio certain, aui>*B 0 distinguislxed from areddituB 
whiidi was a variable or fiuctuating rent 
(3 Cruise Dig. 814.) — Brown. 

Bents of land, (in a will). Cro. Jac, 104# 
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Rexts, peoftts anp income op land, (in a 
rill). 1 Aslim. (Pa.) 137. 

BENTS RESOLUTE. — Rents anciently 
layable to the crown from the laivis of abbeys 
nd religious houses ; and after their dissolution, 
otwithstanding that the lands were demised to 
others, yet the rents were still rehervedand made 
payable again to the ciown. --(JowelL 

RENUNCIATION.— The act of giving 
up a right. See Renounce. 

Renunciation, (of executor). 4 Pick. (Mass.) 
44; 16 Serg. & R. (Fa.) 416 ; Toll. Kx. 41, 42. 

(of trustee). 5 Paige (N-Y.) 559; 1 

Myl. & K- 195. ^ 

Repacking beep, (what is). 17 Serg. & R. 
(Pa.) 137. 

Repair, (liability of insurers to). 7 Cow. 
(N, Y.) 580. 

(in a contract). 128 Mass. 2S0. 

(in a covenant). 2 N. Y. 86 ; 6 Wheel. 

Am. C. L. 384 ; Arab. 61 9 ; 1 Burr, 287 ; 4 CanH)b. 
277 : 2 Chit. 60S ; Cro. J ac. 645 ; Dyer 31 3 b, 324 a ; 
8 Lev. 264 ; 1 Nev. & iM. 6 ; 1 By. M. 357 ; 2 
Saund. 420, 422 w. ; 2 Stark, 293 ; 5 Taunt. 90; 
1 Vern. 87; 2 Id, 103, 275; 3» Com. J)fe. 280; 
Cora. L. & T- 185, 202, 210; 7 Petersd. Abr. 
203 n. ; ‘Shep. Touch. 173. 

(in a statute). 8 Allen (Ma^.) 58. 

Repair a bridge, (a power to I'liise money 
to). 1 Ld. Rayin. 580. 

(in a covenant). 6 T. R. 750. 

Repair a building, (defined). 2 Rawle 
(Pa.) 264. , , 

Repair a public bridge, (does not include 
the widening). 4 Bani. <& C. 670; 7 Dowl. & 
By. 147. 

Repair and keep in proper repair, (a 
covenant to). 1 Barn. & Aid. 584. 

Repair and regulate, (in city charter.) 
64 Mo. 172. 


RBPAIE, COVENANT TO,— This 
covenant (when in its usual form) binds 
the lessee as from the date of the execu- 
tion of the lease and not sooner (although 
the lease may have commenced sooner) ; 
and it runs with the land. As applying to 
houses it obliges the tenant to keep the 
house in substantial repair, having regard 
to the crg& and character of the building, i. c, 
having regard to the condition of the 
premises at the time when the covenant 
began to operate. (Walker v, Hatton, 10 
Meea, & W. 268,)-^Brown. 

Repair, damage by fire only excepted, 
(in a covenant). 3 Anstr. 687. 

Repair, itpiiold and maintain, (in a cove- 
nant). 1 Cax\ & P. 265. 

Kispairing, (equivalent to ^'restoring"). $ 

Yeates (Pa.) 374. 

Rep AIRING A COUNTY BRiixGE, (in a statute). 
aBos.<feF,364. 


Repairing bridges, (includes a power to 
widen). 6T, B. 194. 

Repairing, effectually, (not equivalent 
to effectually rebuilding and repairing^'). 2 
Bam. & Ad. 896. 

REPAIRS.— In the absence of express 
agreement to repair, a tenant from year 
to year is bound to keep the demised prem- 
ises (if houses) wind and watertight, and 
(whether hinds or houses) to use them in 
a tenant-like manner, and generally to re- 
place breakages; and that is all. Tenants 
for a tei'm of years, as for life, are liable 
even for permissive w’aste, semble Harnett 
V, Maitland, 16 IMees. & W. 257 ; Yellow- 
ley V. Gower, 1 1 Exch 294. 

Repairs, (what are). 9 C. R Or. (N. J .) 359. 

(what are not). 1 McCord (S. C.) 517. 

(in a statute). 110 Mass. 305 ; 21 

Barb. (N. Y.) 484. 

(tenant at will not liable for general). 

Holt N. P. 7. 

Repairs to a street, (what are not). 29 
How. (N. Y.) Pr. 429. 

RBPARATTON'.--The redress of an 
injury; amends for a wrong clone. 

Reparation, (in a will). L. B. C H. L. 2. 

RBPAEATIONB PAOIENDA.— 

De Eeparationb Facienda. 

REPATRIATION takes place whnn a 
person who has been expatriated regains 
bis nationality. ITiidor ? 8 of tho KuglisK 
Naturalization Act, 1870, a natural-born 
British subject who has bocomo a 8ta tutory 
alien (i, e. expatriated himsoir) under th^ 
act, may repatriate himHclf in tho same 
way as an ordinary alien may obtain a 
certificate of nattiralization. Tbiw word 
does not seem to have boon recognized, aft 
yet, as a term of American law, but the 
above doctrine would seem to be equally 
applicable here, on princii)le. See Natui^ 

ALIZATION. 

Repay, (in a bond). 1 Cro, 729. 

REPEAL. — A rovocii tion or ahrogati on 
of a hitherto existing law by the paswing 
of a BiibHequent statute, which either ex- 
pressly abrogates tho former law by direct 
reference to it (express repeal) or is so 
clearly inconsistent with it that both stat** 
utes cannot stand together (implied re- 
! peal)- 
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Repeal, (of a statute, what is). 5 Pick. 
(Mass.) 168. 

(of a statute by implication, what 

amounts to). 2 Barn. <Sc Ad. SI 8; 1 Price 43S. 

(of a statute, after sentence of condemn- 
ation in admiralty). 5 Crancli (U. S.) 281: 6 
Id. SS ; 3 Dali. (U. S.) 277 ; 1 Wash. (U. S.) 84. 

(of an act of incorporation). 4 Grill & 

J. (Md.) 1. 

(of repealing law, effect on pending 

prosecutions). 11 Pick. (Mass.) 350. 

Repellitur a ^ saoramento infamis 
(Bract. 185) : An infamous person is repelled 
from an oath, i. e. is incompetent to testify on 
oath. Abrogated by Lord Denman’s Act (6 and 
7 Viet. c. 85) and more or less relaxed by statute 
in the different States. 

REPERTORY. — In the French law, a 
classified inyentory. 

REPETITION. — ^Tn the civil law, a recov- 
ery of money paid under mistake. 

REPETITUM^ NAMIUM.— A second or 
reciprocal distress, in lieu of the first which was 
eloigned. 

RBPBTITND^, or PBOXJNIJB 
RE P E T TIN . — The term used to desig- 
nate such .suras of money as the socii of the 
Roman state, or individuals, claimed to recover 
from MagUlmhVLHj JudioeB^ or PMid CtiratoreSj 
which they had improperly taken or received in 
the provirtGicB^ or in the Urbs Boma^ either in 
the discharge of ihoiiY jurisdiction or in their capa- 
city of JiidiceSf or in respect of any other public 
function. Sometimes the word repetundcR was 
u.'^ed to express the illegal act for which com- 
pensation was sought, as in the phrase, *‘Repe- 
tundanim insimulari damiiari;” and pecimicc 
meapt, not only money, but anything that had 
value. Original inquiry was made into this 
ofiense, exti'a onlmem cx smatm comnltOj as ap- 
pears from the case of F. Furius Philus and M. 
Matienus, who were accused of it by the Hispani. 
(Smith Diet. Antiq.) — Whai'ton, 

RBPLEADBR. — In the common law 
practice judgment of repleader is given in 
an action when the pleadings have failed 
to raise a definite and material issue. {See 
PLEADiNG.) Its effect is that the pleadings 
are i)egnn again at the point where the 
defect first occurred. Chit. <Jen. Pr. 1553. 

REPLBGIARB. — To redeem a thing de- 
tained or taken by another, by giving sureties. 

REPLBGIARB BB AVERIIS. — A 

writ brought by one whose cattle were disLniined 
or put ill pound, on any cause, by any person, on 

*In the present English practice, the first step 
is for the ropleviHor or distrainee {L e. the person 
whose goods Imvo been distrained) to obtain a 
replevy of the goods, which he does by pro- 
curing from the registrar of the county court of 


surety given to the sheriff to prosecute or answer 
an action. — F. F. B. 68. 

RBPLEGIARI FACIAS. -The original 
writ out of Chancery commencing an action of 
replevin. It was superseded by the Statute of 
Marlbridge. 52 Hen. HI. c. 21. 

REPLETION. — In the canon law, where 
the revenue of a benefice is sufficient to fill or 
occupy the whole right or title of the graduate 
who holds it. 

RBPLBVIABLB, or RBPLBVIS- 
ABLB, — ^Property is said to be reple viable 
or replevisable when proceedings in re- 
I plevin may be resorted to for the purpose 
of trying the right to such property. Thus, 

I goods taken under a distress are replevia- 
I ble, for the validity of the taking may be 
i tried in an action of replevin; but goods 
I delivered to a carrier and unjustly detained 
j are not repleviable, for the unjust deten- 
I tion of goods delivered on a contract is not 
an injury to which the action of replevin 
applies, but forms the ground of an action 
of detinue or trover. (Galloway i;. Bird, 4 
Bing. 290 ; Mennie v. Blake, 6 El. & B. 842.) 
— Bromi. 

RBPLBVIN-RBPLBVISOR-RB- 
PLBVY . — Old-French ; pletge or plege (Britt 
55 a) (law L \TiN, plegius). a pledge or bail *, plevimild, 
54b), a giving security, plevlr (law Latin, pfegiare), to 
pledge The most probable etymology is that of Diez 
(2 Grimm 401), who derives the phrase plev?r la fey {Of. 
pUtUne j)ar sa fey, Britt. 180 a), to pledge one^s word 
(afterwards shortened intoii^cviV), from praibere fidem, 
pleige fx’oin pmbtim. Replevin, therefore, is regain- 
ing^ossession by giving security [plevine), Co. Litt 

Replevin is the remedy which, in Amer- 
ica, may be adopted by a person in almost 
all cases in which chattels are unlawfully 
taken from liini ; but it is not often adopt- 
ed in England, except in cases of wrong- 
ful distress for rent or damage feasant, 
when it is brought for the purpose of try- 
ing the legality of the distress ; it may also 
be used to decide a question of title to 
land or other hereditaments under the 
English practice. In the code States the 
old common law action of replevin has 
been abolished, and the provisional remedy 
claim and delivery'^ is in use. But even 
in those States the name '‘replevin is still 
in use for want of a better nomenclature-* 
See Distress. 

the district a warrant directing the high bailiff 
to cause the goods to be delivered to him ; this is 
granted on the replevisor giving security (usually 
a bond with two sureties) to commence ana 
prosecute m action for the wrongful taking 
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REPLEVISABLB. — See Ee- 

PLEVIABLE. 

RBPIiBVISH.— In old English law, to let 
one to mainprise upon surety . — CowelL 

REPLEVY.— 5<?e Eepleviit. 

REPLIOATION. > 

? 1. The pleading filed or delivered by 
the plaintiff in answer to the defendants 
plea in an action at law, or his answer in 
chancery. In chancery, however, the re- 
plication has been for many years merely 
a joinder of issue t;.), special replica- 
tions (which were used where the defend- 
ant introduced new matter into bis plea 
or answer) having been superseded by the 
practice of amending the bill. Mitf. PI. 
821 ; Dan. Ch. Pr. 731 et seq. See Amend- 
ment; Pleading; Reply. 

(§ 2. In matrimonial suits in the English 
Probate, Divorce and Admiralty Division of the 
High Court, the replication is the pleading filed 
by the petitioner in reply to the answer of the 
respondent. Browne Div. 228. 

g 3. Criminal practice. — -In English 
criminal prosecutions by indictment or informa- 
tion, the replication is the pleading following tlie 
plea {q. v.) Arch. Or. PI. 135. See Tjba verse. 

REPLY,— 

g 1. In its general sense, a reply is what 
the plaintifl*, petitioner or other person 
who has instituted a proceeding says in 
answer to the defendant's case. 


g 2. In pleadingr. — In an action in the 
English High Court, or in an action 
brought in one of the code- States, the 
reply is the pleading delivered in answer 
to the defendant’s statement of defense, or 
answer, as the case may be. Usually the 
reply is delivered by the plaintiff, but in 
English practice, if the defendant has set 
up a counter-claim against any person 
other than the plaintiff, the answer of 
that person to the counter-claim is called a 
‘‘reply” (Rules of Court, xxii. 8), although 
it is rather in the nature of a statement of 
defense. In simple actions the reply is 
usually a mere joinder of issue (q. v,)^ and 
is not allowed in the code States, unless 
new matter, in the nature of a set-off or 
counter-claim, is set up in the answer, or 
special reasons exist prompting the court 
to order a reply. 

g 3. On trial, or argument. — When a 
case is tried or argued in court, the speech 
or argument of the plaintiff in answer to 
that of the defendant, is called his “ reply.” 
In some cases the plaintiff is not entitled 
to reply. See Opening; Right to Begin; 
Trial. 

As to affidavits in reply, see Affidavit, 
I 2. 

g 4. Under the practice of the chancery 
and common law courts, to reply is to file 
or deliver a replioution (q. t;.) 


against the distrainor, either in the county court 
or in the High Court, and to return the goods to 
the distrainor if a return shall be adjudged. 
fSm. Ac. 434; Chit. Gen. Pr. 1081 et seq.; Poll. 
C. 0. Pr. 282 et seq. ; Woodf. Land. <& T. 454 
et seq, ,* Stat. 19 and 20 Viet. c. 108.)^ Under the 
old practice, if this action (which is called an 
“ action of replevin”) was brought in one of the 
superior courts of common law, proceedings up 
to declaration were the same as in an ordinary 
action, tlie replevisor being the plaintifF {see 
Actor) ; but where, as was usually the case, the 
defendant claimed a return of the goods re- 
plevied, the subsequent pleadings were peculiar. 
If tlie defendant insisted that they were lawfully 
taken by him, he either made avowry j i, e, he 
avowed taking the distress in his own right, and 
set forth the resison of it (as for rent in arrear), 
or he made eonmame or cognizance, i. e. he 
iwknowlcdqed the taking, but insisted that it was 
lawful, as he did it hy the command of one who 
lia<l a right to distrain; (2 Bl. Com. 150;) the 
pliuntifi''8 next pleading was called a “plea in 
bar,” that of tlie <lefcndant a “ replication,” and 
soon. (Bm. Ac. 439; Tidd Pr. 645.) Under 
the present practice, tlie pleadings in an action 
of replevin are similar to those in ordinary 
cases. (Rules of Court, xix. 1 ; Woodf. Xjnnd. 
& T. 409, 471 ; Aresh. Pr. 890. See PlibadingO 


If the plaintiff obtains judgment, ho retains the 
goods and is awarded damages for the unlawful 
taking; if the defendant is successful, he obtains 
judgment for a return of the goods taken, 
ibrmerlv enforceable by a writ called rt'iortio 
habendo]” (Bm. AcJ. 440,) now by a writ of 
delivery (q, r.) Woodf. Land. <& T. 482- aSV, 
aleo, Writ of Recaption. 

Formerly, the only remedy in (‘fises of wrong- 
ful distress was the writ of replevin {repletjUtn 
facias), under wliich the proceoiUngH wore in the 
8heri^^^'^ county court; hut by 52 Hen. IH. c, 
21, the sheriff was authorized to grant replevins 
without this writ. If the goods hml been 
eloigned, the replevisor might have a writ of 
capiaz in withernam [q, v,), under whitdi the 
sheriff took the distrainor’s own goods ns a 
punishment. If the plaintiff in mi action of 
replevin was nonsuited he was allowed a writ of 
accoud delivenmco, under whUili the goods wore 
agiiin ilelivered to him; but if he wsh non- 
suited in the second action, the defendant 
obtained a writ of return irreplevisable, which 
wiw an aliHoIute bar to the pliiinlUr’a claim. (3 
Bl. Com. 147 ed. Chit, OoiL Pr. 1085 
Wootlf. Land, T. 486.) The two latter pro; 
cecdings are, it would seem, impliedly abolished 
by the new rule respecting noneuita* Ruler* nf 
Ciourt, xH. 8, 
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REPLY, RiaHT TO.— The person 
who has the right to begin at the trial of 
any action has also, as a general rule, the 
right to reply, that is to say, assuming that 
the opposite party adduces any evidence. 

REPORT.— 

S 1. Referee.— When a question is re- 
ferred to a referee his decision is given in 
the form of a report to the court. See 
Refer, §3 et seq.; Referee. 

§ 2. Masters or commissioners in lunacy 
embody the results of their inquiries as to 
the estates or persons of lunatics in the 
form of reports, which require to be con- 
firmed before they can be carried into 
effect. See State of Facts. As to reports 
in English admiralty actions, see Regis- 
trar AND Merchants. 

§ 3. Master in Chanoery. — Under the 
practice in Courts of Chancery, when an 
inquiry is referred to the master, he gives 
the result in a report, which is filed in the 
proper office. In more modern English 
practice, chief clerks’ certificates, peti- 
tions, &o., were also so filed. Dan. Ch. Pr. 
index, s. v. See Certificate, p. 185, n. (8); 
Masters, g 3. 

g 4, Report of judicial committee. — 
The judgment of the judicial committee of the 
Privy Council on an appeal or reference is tech- 
nicalljr a report to the queen in council, giving | 
the opinion of the court on the question involved 
in the case. Macph. Jud. Coin. 148. See Judi- 
cial Committee j Refer, g 8. 

g 5. Law reports.— Report also signi- 
fies a published account of a legal proceed- 
ing, giving a statement of the facts, the 
arguments on both sides, or the cases cited 
by counsel, and the reasons the court gave 
for its judgment. Reports edited by law- 
yers, and published with the reporter’s 
name, or otherwise sanctioned by persons 
of standing in the profession, are cited in 
argument as precedents (1 331. Com. 71 ; 
Co. Litt. 298a), and are of more or less 
authority according to the reputation of 
the reporter and of the judges whose deda- 
ions are reported. See Year-Books. 

A list of the reports, English and Amer- 


ican, will be found in the table of abbre 
viations at the beginning of the present 
work. 

REPORT OP COMMITTEE.— The 
report of a legislative committee is that 
communication which the chairman of the 
committee makes to the house at the close 
of the investigation upon which it has 
been engaged. 

REPORT OPPIOB. — ^A department of 
the English Court of Chancery. The suitors’ 
account tliere is discontinued by the 15 and 16 
Viet. G. 87, g 36. 

REPORTER. — A person who reports 
the decisions upon questions of law in the 
cases adjudged in the several courts of law 
and equity. 

REPORTS OP OASES.— 56^ Res- 
port, g 5. 

REPOSITION OE THE FOREST.— 
A reputting ; a re-afibresting. — Manw, 

REPOSITORIUM. — A storehouse of 
place wherein things are kept; a warehouse*. 
Cro. Car. 555, 

REPRESENT — REPRESENTA- 
TION.— 

1 1. By agent, heir, &o. — One person 
is said to represent another when he takea- 
I his place. Thus, an agent represents his* 
principal, an heir his ancestor, an execu- 
tor his testator, and an administrator the- 
intestate whose estate he administers. See 
Representative. As to parliamentary 
representation, see House of Commons; 
House of Lords. 

? 2. By descendants.— In the law of’ 
intestacy, the rule of representation is that, 
rule of law by which the children or other 
descendants of a deceased person, who, if 
he had lived, would have taken property 
by virtue of an intestacy, stand in his* 
place, so as to take the property which he 
would have taken if he had lived. As^ 
regards realty, the rule of representation is* 
universal, namely, that all lineal descend- 
ants represent their ancestor, {See the- 
fourth canon of descent, Descent, ? 7.)* In 


*As to gavelkind land, see Hook w. Hook, 1 scends to them m coparcenei-s. Tf B. dies intes- 
Hemrn, <& M. 43. tate, leaving a son IX, the question arises to^ 

There is also another and, in the opinion of whom will lier share descend? The luheritance 
many, an incorrect use of the term represonta- Act says that in case of a descent, tho title to 
tion" in the English law of descent. If A. inherit shall be traced from the puroiiuser, who 
acquires land by purchase and dies intestate, in this ctise is A., so that the provisions of the 
leaving two daughters, B. and C., his land de- act would seem to be i’ultilled by making B.’s 
VOL* H, So 
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the case of personalty, representation only 
takes place (1) where the intestate has left 
children and grandchildren by deceased 
children, in which case the grandchil- 
dren stand in their parents’ place, and (2) 
where the intestate has left a mother, or a 
brother, or sister, and also nepliews or 
nieces by a deceased brother or sister, in 
which case the nephews or nieces take 
their parents’ share. See Distribution ; 
'Next of Kin ; Per Capita. 

§ 8. Contract. — In the law of contracts, 
a representation is a statement or asser- 
tion made by one party to the other, before 
or at the time of the contract, of some 
matter or circumstance relating to it. In 

• ordinary contracts a representation as such 
has no legal effect, even if untrue, and 

• even if the person making it knew it to be 
‘.BO. Thus, if a vendor of goods simply 
represents them as worth a high prices 
^while in fact they are not, this gives the 
purchaser no right either to rescind the 
contract or to bring an action of damages. 
t(See Caveat Emptob.) But a representa- 
»tion may take the form of a warranty or 

• condition, or may amount to fraudulent 
. or negligent misrepresentation, all of which 
have important legal effects. Behn v. Bur- 
11 ess, 3 Best k S. 751 ; Poll. Cont, 445, 476. 
See the respective titles. 

J 4. Insurance.— Contracts of insur- 
ance being contracts uberrimis jidei (q, v.), 
representations which relate to material 
facts connected with an inauranco must be 
complied with, but a substantial compli- 
ance is sufficient. Thus, where the assured 
asserted that his vessel mounted twelve 
guns and twenty men, and the ship sailed 
witli less than this number of men and 
guns, but carried in addition a number of 
boys and swivels, which made her force in 
fact greater than that stated, it was held 
that, this being a representation and not a 


warranty, and having been substantially 
complied with, the underwriters were 
liable. Maud & P. Mer. Sb 395, citing 
Pawson V. Watson, 2 Cowp. 785. 

§ 5. Public Worship Act.— Under the 
En'alidh Public Worship Act, 1874, complaints 
against inciira bents, &c., on matteis within that 
act, are made bv a document called a “represen- 
tation,^* containing a statement of the nature of 
complaint, and signed by the person or persons 
making it. § 8. See PUBLIC WORSHIP KegU- 
LATioN Act. 

Pepresentation, (in insurance law). 7 
Cranch (U. S.) 506 ; 16 Am. Dec, 463 n. 

(distinguished from “ Avarranty ”). 3 

Woodb. & M. (U. S.) 529; 21 Conn. 19; 31 Me. 
219; 12 Cush. (Mass.) 416; 10 Pick. (Mass.) 
535; 5 Vr. (N. J.) 244; 1 Edw. (N.Y.) 64,74; 
1 Hill (N. Y.) 510; 6 Wend. (N. Y.) 488; 13 
Td. 92 ; 16 IcL 481 ; 48 Pa. St. 367 ; 4 R. I. 141 ; 

6 Wheel, Am. C. L. 102; 1 T. R. 343. 

Representation, false, (what constitutes). 

7 Cranch (U. S.) 506. 

REPRESENTATIVE.— 

21 Personal — Real. — A representative 
is a person who represents or takes the 
place of another. The executor or admin- 
istrator of a deceased person is called his 
‘^personal representative,” because he rep- 
resents liim in respect of his personal 
estate. For a similar reason an hoir is 
sometimes called the “real representative” 
of his ancestor. 

22. Representative action or suit.— 
A representative action or suit is one 
brought by a member of a class of persons 
on behalf of himself and the other mem- 
bers of the class. In the proccodingfl be- 
fore judgment the plaintiff is, as a rule, 
dominufi litis {q. v.), and may discontinue 
or compromiso the action as he phiases ; 
therefore a member of the class who is 
dissatisfied with an order obtained by the 
plaintiff cannot appeal against it; he may, 
however, apply to be made a defendant, 
and, in a proper case, might obtain the 
conduct of the prooeodings. (Watson v. 


shave descend to 0. and D. in equal shares, D. P. 113, and App. B,; Wms, Bois, 79,) that the 
standing in the place of liis deceased mother, case is govenieil by the rule of rcpivsentatimi, 
(1 Hayes Conv. 334.) No doubt this result would D, standing in the place of his deceased mof luT. 
be absurd, the obvious conclusion being that the It is quite clear that the rule of roproscnlation 
legislature did not contemplate such a case. It referred to is not the ordinary rule KtiUetl in tJie 
has, in fact, been decided that in the case above text, because that only applfes to the case d* a 
supposed B.’s share descends to D. (Cooper v. person pro-deceaHiug tlie intcBiata It is true 
France, 14 Jnr. 214; 19 L. X, Ch. 813.) No tliat under the old law, in certain cases, if a co- 
reasons are given for the decision except that parcener died intestate her share dem^entleil to 
the same results would have followed under the her issue, but this was by virtue of a speciai rule 
old law, and that the act did not intend to make which has never been adequately explained# 
an alteration. In addition to this reason, how- Solicitors' Journal, February 2H 1878. 
ever, it is argued by Mr, Joshua Williams (R. 
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Cave, 17 Oh. D. 19.) As soon as judgment 
is given for the plaintiff he ceases to be 
({(minus litis, and all members of the class 
who are willing to contribute to the ex- 
penses of the suit may join in, and take 
the benefit of, the subsequent proceedings. 
Dan. Ch. Pr. 215, 694. 

Representative, (defined). 28 Mich. 228 ; 
16 Abb. (K Y.) Pr. 92; 39 Barb. (N. Y.) 516. 

(in practice act). 26 Cal. 23. 

Representative op a deceased person, 
(means executors and administrators). 12 Abb. 
(ISr. Y.) Pr. 1. 

Representativb op the deceased, (in a 
statute). 34 Barb. (K Y.) 434. 

Representative op the devisor, (in a 
statute). 40 Barb, (N. Y.) 537. 

REPRESENTATIVE PEERS.— The 
representative peers are those who, at the com- 
mencement of every new parliament, are elected 
to represent Scotland and Ireland in the British 
House of Lords, namely, sixteen for the former, 
and twenty-eight for the latter country. At the 
union of Scotland with England in 1707, and of 
Ireland in ISOO, the peers of those two countries 
were not admitted eu masse to seats in the Brit- 
ish parliament, but were allowed to elect a cer- 
tain number of their body to represent them 
therein ; hence the term representative peers.” 
The Scottish representative peers must have de- 
scended from ancestoi-s who were peers at the 
time of the union. — Brown. See House op 
Lords. 

Representatives, (equivalent to descend- 
ants” in a will). 6 Sim. 49. 

(in insurance policy). 99 Mass. 342. 

(in a statute). 8 0. E. Gr. (N. J.) 

675. 

Representatives, degad, ('equivalent to 

executors and administrators”), 118 Mass. 
198. 

(in statute, 1823, c. 140). 11 Pick. 

^Mass.) 173. 

Representatives op a deceased person, 
(in a statute). 37 Barb. (N. Y.) 268. 

Repre8entativpj3, their, (in a statute). 6 
Barn, dc 0, 169, 176. 

EBPEIBVE.— In criminal procedure, 
a reprieve is the withdrawal of a sentence 
for a time, whereby the execution of it is 
suspended. It may be granted either by 
the court or by the executive. In two 
cases the court is bound to grant a reprieve, 
namely, where a female prisoner under 
sentence is pregnant, and where a pris- 
oner becomes insane after judgment. 
Arch. Or. PL 187; 4 BL Com. 394. See 
Jury, S 10. 

REPRISAL is the same thing ns recap- 
tion (q, v.) 


REPRISALS.— 

g 1. Special. — In international law, re- 
prisals include every species of means, 
short of war, employed by one State to 
procure redress for an injury committed 
by another State. The term therefore in- 
cludes embargo and retorsion {q. v.) Re- 
prisals are negative when a State refuses 
to fulfill an obligation, and positive when 
they consist in seizing the subjects or prop- 
erty of the offending Stale. Man. Int. 
Law 145. 

g 2. General, — The reprisals above, de- 
scribed are sometimes called "special,” ns 
opposed to “general reprisals,” which are 
only used in time of war, and consist in. 
authorizing any individuals whatever, 
whether suffering from private grievances 
or not, to act against the subjects of the 
opposed State. Man. Int. Law 155. See 
Letters op Marque ; Privateers. 

REPRISES. — Deductions and payments out 
of a manor or lands, as rent cliiu'ges, annuities, 
&e. — Cowell. 

Reprises, (defined). 3 Pa. 475. 

(in marriage settlement). 2 Atk. 545, 

REPROBATION. — In ecclesiastical law, 
the proponn<ling of exceptions either to facts, 
pei'sons or things. 

RBP-SILVBR.— Money anciently paid by 
servile tenants to their lord, to be quit of the 
duty of reai.)ing his cora. — Cowell. 

REPUBLIC —(1) A commonwealth; a 
form of government the administration of 
which is open to all the citizens. (3) The 
State; the mass of the people independent 
of the form of government of the State. 

Bepublioae interest, voluntates de- 
funotorum effeotum sortiri : It concerns 
the State that the wills of the dead should have 
their eftect. 

REPUBLICAN GOVERNMENT. 
—A government of and by the people, as 
distinguished from a monarchical or aristo- 
cratic government. 

REPUBLICATION of a will is where 
it is re-executed by the testator. This is 
generally done when the will has been 
revoked and the testator wnsbes to revive 
it. Wms. Ex. 198* See Publication; Re- 
vival. 

Republtoation, (of a will, what is). 1 Hill 
(N. Y.) 590* 
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REPUDIATION.— (1) The putting 
arway of a wife or of a woman betrothed. 
(2) The renunciation of a right or obliga- 
tion. (3) The refusal to accept a bene- 
fice. 

A plaintiff who recovers lands in eject- 
ment, is not liable to the charges or mort- 
gages (if any) created thereon by the 
defendant, inasmuch as he recovers by 
adverse title. In such a case he need not 
even repudiate the charges or mortgages. 
Similarly, when a sovereign succeeding to 
an empire or kingdom adversely to the 
previous ruling family, (e.^ when Will. IIL 
succeeded to Jac. II.,) the right to repudia- 
tion of the public debt created by his pre- 
decessors undoubtedly arises, as it arose 
in 1688; and again, as it arose upon the 
termination of the war of secession be- 
tween the Federals and the Confederates 
in the United States. — Brown. 

EEPUGrNANCT.— Everything that is 
repugnant to, L e. inconsistent with, plain 
common sense— as that is ascertained by 
the aggregate and not the merely individ- 
ual mind — is of necessity absolutely void 
in law; likewise every attempted adjunct 
to a principal subject-matter, when the 
adjunct is inconsistent with the essential 
nature of the principal matter. 

REPUGNANT means contrary to or 
inconsistent with. Thus, if A. grants land 
to B. in fee, upon condition that he shall 
not alien it, this condition is '‘repugnant 
to the estate,” i. e. inconsistent with the 
nature of a fee-simple, and therefore void. 
Co. Litt. 206 b. 

As to repugnant gifts by deed or will, see 
Inconsistency, g 1. 

Eeptochase, (distinguished from “rederap- 
tion'O. 8 Atk. 278, 280. 

Reputatio est Tulgaris opinio ubi 
non est veritas. Bt vulgaris opinio 
est duplex : soil.— Opinio vulg-aris orta 
inter graves et discretes homines, et 
quae vultum veritatis habet ; et opinio 
tantum orta inter leves et vulgares 
homines, absque specie veritatis (4 Co. 
107);' Beputation i» common opinion where 
there is not truth. And common opinion is of 
tvfo kinds, to wit: common reputation arising 
among grave and sensible men, and which has 
the appearance of truth; and mere opinion 
arising among foolish and ignomnt men, with- 
out^any appearance of U*uth. 


REPUTATION.— 

J 1. In the law of evidence, matters of 
public and general interest, such as the 
boundaries of counties or towns, rights of 
common, claims of highway, &c., are 
allowed to be proved by general reputation, 
e.g. by the declaration of deceased persons 
made ante litem motam^ by old documents, 
&G., notwithstanding the general rule 
against secondary evidence. Best Ev. 682. 

\ 2. So evidence of the general reputation 
of a i^imily, as proved by a surviving 
member of it, is admissible in questions 
of pedigree. Id. 634. 

As to a manor by reputation, see Reputed 
Manor. 

As to personal reputation, see Libel; 
Character; Slander. 

Refutation, (defined). 1 Den. (N, Y.) 347, 
365 ; 3 Grim. L. Mag. 340. 

(what is evidence of). 22 Minn. 407. 

(is not character), 8 Barb. (N. Y.) 

603. 

REPUTED. — Accepted by general, 
vulgar, or public opinion. Thus, land may 
be reputed part of a manor, though not 
really so, and a certain district may be re- 
puted a parish or a manor, or be a parish 
or a manor in reputation, although it is 
in reality no parish or manor at all.— 
Broxm* 

REPUTED MANOR.— Whenever the 
demcRne hinds and the services become abso- 
lutely separated, the manor ceases to be a manor 
iu reality, although it may (and usually tloes) 
continue to be a manor in reputation, and is 
then called a “reputed manor/' and it is also 
sometimes <!alle<l a “seignory in groKS.” So, 
likewise, if all llio frank tenements of the manor 
escheat to or become otherwise vested in the lord, 
the manor ceases tis a strict manor, and becomes 
a manor in I'cputation only. (Soano Irolanil, 10 
East 250.) Reputation alone, and without ^iroof 
of the actual exercise of manorial rights, is at!** 
missible evidence, to prove the oxistenc^e of a 
manor; and a manor by reputation is Hulficient 
to entitle the lord to the manorial estates. (Steel 
V. Prickett, 2 Sta, 466 j Ourson v, Lomas, 5 Ksp. 
60.) — Brown. 

Reputed owners, (in bankrupt act). 9 East 
237, 239. 

REPUTED OWNERSHIP.— Tlie doc- 
trine of reputed ownership was first intivKluml 
into the English hankrupt laws by the Htat. 21 
Jac, 1. c. 19, S n, with the object of protecting 
the creditors of a trader from the consequences 
of the false credit which ho might aaiuiro by 
being suffered to have in his possession, as 
parent owner, property which does not really be* 
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long to him. If the circumstances under which 
tliG property is in the tradei*’& possession, order 
or disposition, are such as to lead to a fair and 
reasonable inference amongst persons likely to 
have dealings with -him, that he is the owner, 
and if the real owner is a consenting party, then 
on the tiader becoming bankrupt, tliat property 
is divisible among his creditoi-s. (Robs. Bankr. 
412, 41^\; In re Blanshard, 8 Ch. D. 601.) The 
doctrine does not apply to property comprised in 
a registered bill of sale, (Bankr. Act, 1869, s. 15, 
^ 5; Bills of Sale Act, 1878, s. 20,) nor does it 
apply in cases where theie is a custom or usage 
of ^ trade rebutting the presumption of owner- 
ship. Ejc parte Lovering, L. R. 9 Ch. 621. See 
Ordeb. ard Disposition. 

Reputed thieves, (in a statute). 2 Car. & 
P. 565 5 Moo. <feM. 37. 

BEQUEST.— 

2 1. A request mny give rise to an im- 
plied or tacit promise. Thus, if I request 
a workman to do work for me, I tacitly 
agree to pay him for it. And if I request 
a person to do something for me which 
would not of itself give rise to a tacit 
promise to pay him, and after he has done 
it I promise to pay him, this promise 
couples itself with the antecedent request 
and makes a good contract. Chit. Cont. 
49; Poll. Cont. (2 edit.) 28. 

2 2 Quasi-request.— In some cases a 
request will itself be implied by the law 
( O' i-6a»?%re quest): thus, if A. has been com- 
pelled to do that which B. is legally com- 
pellable to do, the law will imply a request 
by B to A. to do the act. Chit. Gout. 50. 
S(^e CoNTRAor, et seq , ; Promise ; Quasi- 
Contract; see , alsOf Courts or Request; 
Letters oe Request. 

Request, (Rvnonymous with ** require”)- 8 
Ilun (N. Y.) 300. 

(agreement to make an assignment 

on). 3 Mod. 295. 

(in a will). Amb. 520 n. (2) ; 3 Atk. 

484; 1 Bro. Ch. 480; 2 Id. 226; 2 Cox Ch. 
396; 10 Yes, 536; }7 Id. 255. 

Request for the delivery op goods, 
(what is). 1 Moo. 0. 0. 300. 

Request, it is my dying, (in a will). 7 
Price 220. 

BEQUEST NOTES.— In English law, 
applications to obtain a permit for removing 
excisable articles. 

Requested, when thereto, (in a condition 
of a bond). 2 Aik. (Vt.) 64. 

liEQiuuKD, (in a statute). 2 T. R. L 

Required, when lawfully, (in a cove- 
nant), 4 Watts (Pa.) 265. 


REQUISITION.— 

? 1. In inter-state extradition.— A 
demand or request in writing made by the 
governor of one State upon the governor 
of a sister State, for the surrender of a 
fugitive from justice, under the provisions 
of the constitution and laws of the United 
States relative to extradition of criminals. 

? 2. In the Scotch law, a demand made by a 
creditor, that a debt be paid or an obligation 
fulfilled. — JBeU Dwt. 

REQUISITIONS ON TITLE.— When 
a contract for the sale of real property has been 
entered into in England, and the vendor has 
delivered the abstract of title to the purchaser, 
the latter goes through the abstract, and if there 
are any defects in or questions as to the vendor’s 
title, he puts his objections into writing and de- 
livers them to the vendor. These are called 
“requisitions,” because they require the vendor 
to remove the defects or doubts pointed out. A 
formal contract of sale always stipulates that the 
requisitions shall be made within a certain time 
after the delivery of the abstract. It also gen- 
erally stipulates that the title shall commence 
with a certain document, and that no requisitions 
shall be made in respect of the earlier title ; not 
nn frequently it is provided that no requisitions 
shall be made in respect of some specified defect 
in the title which the vendor is unable to remove, 
Grcenw. Conv. (5 edit.) 7, 31 et seq. ; Dart Vend. 
124 et seq. See Vendors and Purchasers. 

BEBE-FIEFS. — Inferior feudatories in 
Scotland. 1 Steph. Com. (7 edit.) 180. 

Berum ordo oonfunditur, si unioui- 
que jurisdictio non servetur (4 Inst. 
Prooern.); The order of things is confounded 
if every one preserve not his jurisdiction. 

Berum progressus osteodunt multa, 
quse in initio prsecaveri seu prssvideri 
non possunt (6 Co. 40) : The progress of 
events shows many things which, at the begin- 
ning, could not be guarded against or foreseen. 
Thus, according to Coke, “many mischiefs arise* 
on the change of a maxim and rule of the com- 
mon law, which those who altered it could not 
see when they made the change.” 

Berum suarum quUibet est modera- 
tor et arbiter (Co. Litt. 223) ; Every one is 
the moderator and arbiter of his own afiairs. 

BBS.— 

g 1. All physical and metaphysical exist- 
ences in which persons may claim a right. 
See Band. Just. (6 edit.) 87, and Cum. 0. L, 
59. 

S 2. In an admiralty action in the 
res is the ship, cargo or other property 
proceeded against. Rose, Adm. 187. See , 
AcnoN, ? 12; Arrest, 8 6; Bail, J 5; Im 
Personam, 8 5. 
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ItBS AOOESSOHIA. — An accessory 
thing; soniething belonging to, or connected 
with, the principal thing. 

Ees accessoria se<itiit-ur rem prinoi- 
palena (Broom Max. (Sedit.j 491): The ac- 
cessory follows the principal. 

EES COMMUNES. —Common or public 
things which may be used by every one ; such 
aie light, air^ running water, &c. 

Res denominatur a prmcipali parte 
(9 Co 47); The thing is named from its prin- 
cipal part. 

Res est misera uhi jus eet et 

inoertam (2 Salk. 513): It is a wretched 
St die of things when law is vague and mutable. 

RES PtTKGIBILEB.— Fungible things. 
See F0270IBII4 ES Bes. 

RES FXJETIVJS.— In the Scotch law, 
stolen goods. — Bell Diet. 

Res getieralem iiahet signiflLca- 
tionem quia tarn corporea quam in- 
oorporea, cujuscunque sunli generis, 
n«a.turae, sive speciei, compreliendit 
{.‘3 Inst. 1^2) ; The word thing has a general 
signification, because it comprehends ct^rporeal 
mid incorporeal object of whatever nature, sort, 
or species, 

RES G-EST-ffi.— The facts surround- 
ing or accompanying a transaction which 
is the subject of legal proceedings. The 
phrase is chiefly used in the law of evi- 
dence, the rule being, that evidence of 
words used by a person may be admissible 
(notwithstanding the general rule against 
derivative evidence), on the ground that 
they form part of the res jestx, provided 
that the act which they accompanied is 
itself admissible in evidence, and that they 
reflect light upon or qualify that act. 

( Best Ev. 65S; Wright v. Tatham, 7 Ad. & 
E. S13; 5 01. & P. 670.) Therefore, where 
a woman went to be examined by a 
surgeon with a view to effecting a policy 
of insurance on her life, and a few days 
afterwards stated to a friend that she was 
ill when she went, and that she was afraid 
she would not live until the policy was 
made out, and then her husband could 
not get the money: evidence of these 
sUitements was held admissible in an 
fiction on the policy, on the ground that as 
the woman^s previous statements to the 
surgeon were admissible in evidence, her 
statements to her friend were also admis- 
sible, being pai' of the m L e. ag 


following and explaining her previous 
statements. (Aveson v» Lord Elinnaird, 6 
East 188.) Similarly on an indictment for 
treason in leading on a 'riotous mob, evi- 
dence of the cry of the mob is admissible, 
because it forms part of the res gestss. Best 
Ev. 630. 

Bes oestjb, (defined). 46 Conn. 464 ; 3 Ga. 
613. 

— (what declarations are part of). 1 

Gall. {U. %.) m-, 4 Wash. (IT. S.) 492; 12 

Wheiit. (IT. S.) 4fi0; 3 Wheel. Am. C. L. 242. 

BBS INTEGRA. — A subject not yet 
decided on. An open question of law. 

Bes inter alios acta alter! nocere 
non debet (Co. Litt. 132): Things done be- 
tween strangers cnight not to injure one not a 
party. This rule means that persons are not to 
be prejudiced by the acts or words of others, to 
wliich they were neither party nor privy, und 
which they consequently had no power to pre- 
v*ent or control. In other words, a j>erson is not 
to be affected by what is done behind his back. 
Best Ev, 150, 643. 

BBS IPSA LOQUITUR.— The thing 

speaks fox* itself. A phrase nse<l in actions for 
injury by negligence where no jjrooi' of negli- 
gence is required beyond the iiccidcnt itself, 
which ia such xis necessarily tO ixxvolve negli- 
gence. 

Ees jupioata, (wliat constitutes). 12 Kan. 

127. 

(wb«'it decisions are not). 6 Wheat, 

(U S.) 563 ; 5 Johns. (N. Y.) Ch. 52 ; 14 R 63. 

(effect of). 3 Wheat. (U. S.) 316; 9 

367, 

— (conehtsivenes.'? of), 6 Wheat. (U, S.) 

113; 1 Johns. (N. Y.) Ch. 91, 94, 

Res judicata pro veritat© acclpitur 
(Co. Litt. 103) ; A thing adjudiealed is received 
as tnie. 

A judicial decision is oonclusivo until rcvmod, 
and its verity cannot be contnidu’ted. {Sue 
Rboojbp.) But a judgment inter p(fHm only 
binds the parties and privies to it: as regards 
other pei’sons, it is res inttr aim jnaimta. Bi*Ht 
Ev, 734. See Iisr PBjasoNAM; lim Intku 
Alios Aota, 

REB MANOIM. — In the civil law, thinga 
which might be sold and alienuled. 

RES NOVA.— A matter not yet decided* 
See Bass Intboua. 

RES NULLItJS.— A thing which has not 
an owner. 

Res per pecuBiam ssstlmatur, et non 
pecunla per rem (9 Oo. 76) ; The value of 
a thing is estimated aooorctmg to its worth in 
money, Init the value of money is not estimated 
by referenoe to a thln^ 
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Ees perit domino ; Tlie loss fails on the 
owner. 

EES PEXVAT^.— Things belonging to 
private persons ; private property. 

Bes profecto stulta est neoLuitiss 
modus (11 Co. 8 b}: There is no mean in 
wickedness. 

BES PUBLIC.^.— Things belonging to 
the public; public property. Such as the sea, 
navigable rivers, highways, <&c. 

BBS QUOTIDIAN.^.— Every-day mat- 
ters ; familiar subjects or questions. 

BBS BELIG^IOSj^. — T hings pertaining 
to religion. Burial places. 

Bes sacra non recipit sestimationem 
(D. 1, 8, 9, 5} : A sacred thing does not admit 
of valuation. 

BES SAOBu®. — Sacred things. Things 
publicly conseci'ated to religious purposes. 

BBS SANOT-®. — Holy things; things 
pi'Otected against injuiy by man. The walls of 
a city w ere res sanGtx among the Romans. 

Bes sua nemini servit (4 Macq. II. L. 
Cas. 151): No one can have a servitude over 
his own propej'ty. 

BBS HNIVEBSITATIS.— Properly he- 
longing to a city or municipal corporation. 

BBS, VABIBTIES OP.—These have 
been variously divi<led and classified in law, e, g. 
in the following ways : ( 1 ) Corporeal ana in- 

corporeal things. (2j Movables and immovables. 
(3) lies mancipi and res nee mvnnipL (4) Things 
real and things personal. (5) Things in posses- 
sion and choses (i- things) in action, (6) Fun- 
gible things and things not fungible (fungibiles 
vel non fmigibilas), and (7) JR<es singidce (i* e. in- 
dividual objects) and vniversiiates rerum (i. e. 
aggregates of things; , Also, persona ai*e for 
some purposes and in certain respects regarded 
as things. — Brown. 

BBSALB is where a person who has 
sold goods or other property to a purchaser 
sells them again to some one else. Some- 
times a vendor reserves the right of re- 
selling if the purchaser commits default 
in payment of the purchase-money, and 
in some cases (e. g. on a sale of perishable 
articles) the vendor may do so without 
having reserved the right. [8ee Benj. Sales 
643; Chit. Cent. 394; Maclean v. Dunn, 4 
Bing.. 722.) So, he may resell in any case 
if the buyer refuses to pay the price and 
take the property as by his contract he 
bound himself to do. 


BESCBIT, or BE OBIT. — An admission 
or receiving of a third person to plead his right 
in a cause already comnieneed between two other 
persons. 13 Rich. II. c. 17. 

BBSOEIT OP HOMAGE.— The lord^a 
receiving homage of his tenant at his admission 
to the land. Kit, 148. 

RESCIND— BBSCISSION.— 

1 1. Rescission, or the act of rescinding, 
is where a contract is put an end to by the 
parties, or one of them. 

J2. Thus, a contract is said to be re- 
scinded where the parties agree that it is 
to be at an end, (Chit. Gout. 675; Leake 
Cont. 413; James v. Cotton, 7 Bing. 266.) 
or where one of the parties to a contract 
is entitled to avoid it by reason of the act 
or default of the other party, and elects tu 
do so, either by giving notice of his elec- 
tion to the other party, by setting up the 
invalidity of the contract as a defense tc 
proceedings taken by the other party, or 
by instituting proceedings to have the 
contract judicially set aside (judh'ial re- 
scission). Poll. Cont. 489. See Restitu- 
tio iNT Integrum. 

§ 8. The most frequent instances of 
rescission by one party occur where there 
is fraud or mistake, [see Fraud, J 17 ; Mis- 
take, J 10,) and in certain cases where 
there is a continuing contract, and a failure 
of performance by one of the parties in an 
essential part of the contract. Thus, if a 
person who has contracted to supply a 
certain quantity of goods every month 
fails to supply a sufficient quantity the 
first month, the other party is entitled to 
rescind the contract. (Chit. Cont. 676.) 
Similarly, if a party to a contract fails to 
comply with a condition precedent, or by 
his own act makes the performance of the 
contract impossible, the other parly may 
in general rescind the contract. Ih.; Tally 
V, Howling, 2 Q. B. D. 182, See Affirm, 
21. 

Rescind, (when means cancel). 53 Cal. 46. 

BESOISBOBY ACTION.— In the 
Scotch law, one to rescind or annul a deed or 
conti’aot. 

BBSCOTJS Olo FitBNCH: meom^ ftmim* 

eerre, to release; late Latin; re-ezetUcre, to Rhake off 
again. Diea Etyra. Worth, v. Souotere; MuUer Etym*. 
Vvortb, V, Kesoue. 

Eeaoue {q. u) Lltt. ^ 287 ; Oo. Litt. 47 b. 
160b; Britt. 108b. 
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RESCRIPT.— (1) In the Roman law, an 
edict of the emperor, issued by him to some 
local governor upon the leqnest and for the 
guidance of the latter in some difficulty or 
emergency which has arisen in his administra- 
tion. It was in the first instance particular only, 
but it afforded a precedent for the magistrate’s 
guidance in other similar cases which might 
arise. (2) At common law, a counterpart, 

Bescriptum prinoipis contra jus non 
valet (Reg. Civ. Dur.) : The prince’s rescript 
avails not against law. 

BESCUB.— 

21. Of person: Civil arre’st.— Rescue 
is the act of forcibly and knowingly free- 
ing a person from an arrest or imprison- 
ment. (4 Bl. Com. 181; Co. Litt. 160b.) 
In the case of a person arrested in a civil 
action, the rescuer is liable to an action 
by the plaintiff for the loss thereby caused 
to him, and to attachment for contempt 
of court. 8 Bl. Com. 146. 

2 2. Criminal arrest. — In the case of 
a prisoner arrested in criminal proceed- 
ings, the punishment for a rescue varies 
with the degree of the offense for which 
1 he person rescued was in custody. Steph. 
Or. Dig. 8S , 1 Rnss. Cr. 5«2. 

2 8 Of goods.— Rescue also signifies 
the act of forcibly taking back goods 
wliich have been distrained and are being 
taken to the pound. If the distress was 
unlawful, the owner may lawTully rescue 
the goods, (Co, Litt. 47 b, IGOb; Woodf. 
Land. & T. 442 ; Sm. S. 0. L. & T. 225 ;) 
if the distress was lawful, the rescuer is 
liable to an action by the distrainor. (3 
Bl. Com. 146; see, aho, Litt, 2 -37. See 
DoniLE Damages; Pound, 2 4; Pound- 
Bkkach.) a rescue in law is w'here the 
CMttlo, come again into the possession 
of the owner without his act, and he re- 
fuses to deliver them to the distrainor. 
Co. Litt, 161 a. j 

Rescue, (defined). 1 Chit. Cr. L. 62, 

(wlifit constitutes). 17 Mass. 342. 

(implies force). Cro. tTac. 345, 473. 

BBSCUSSOR.— The party making a 
rescue. 

BESBALING* WBIT.— The second seal- 
ing of a writ by a nuistcr so as to continue it, or 
to cure it of an irregularity. 

Beservatio non debet esse de profl- 
onis ipsis, quia ea oonoeduntur, sed 
dB reditu novo extra profloua (Co. Litt. 


1421 : A reservation ought not to be of the 
profits themselves, because' they .are granted, but 
from the new rent apart from the profits. 

RESERVATION “ is a clause of a 
deed whereby the feoffor, donor, lessor, 
grantor, &c., doth reserve some new thing 
to himself out of that which he granted 
before [by the same deed]. And this doth 
most commonly and properly succeed the 
tenendum” Shep. Touch. 80. See Deed, 
2 3 . 

The commonest instance of a reservation 
is the rent in an ordinary lease. Litt. 2 
215. 

A reservation, in the proper sense of the 
word, cannot, it seems, be validly made in 
favor of a stranger to the deed (Co. Litt. 
47a, 213a), but the same effect may be 
produced, at least in England, by a grant, 
covenant or condition in favor of the 
stranger, for he need not now (Stat. 8 and 
9 Viet. c. 106, 2 5.) he a party to the deed. 
And it is said that a reservation to a stran- 
ger creates an implied covenant in liia 
favor. 4 Byth. & J. Conv. 348. 

As to the difference between a reserva- 
tion and an exception, see ExcisrnoN, 2 !• 

Reservation, (defined). 16 Conn. 482 ; 38 
Ji?.542; 44Vt. 416. 

!- (in a deed). 19 Barb. (N. Y.) 179, 

192; 44 N.Y. 353, 361. . ^ 

fdjKtinguished from an exception), 2 

Ad. & E. 715, 744; 2 Man. Ky. 335. 

(what is not). 4 lOnst 400. 

(when valid). 3(i Me. 54. 

Reserve, (‘in a lease). 4 Nev. & M. 807. 

Rrserved, (in a treaty). 0 Cranch ( U. S.) 17. 

REWEEVim OR TAKEN, (in a statute of Ken- 
tucky). 9 Pet. (U. S.) 378. 

RksERViNG, (in a deed). 5 Creonl, (Mo.) 
232; 129 Mass. 231, 23Jl; 29 Ohio St. 568. 

(synonymous with retaining'^). 16 

Conn. 482. 

Reserving interrsI? as DiscjotiNT, (equivti- 
lent to “taking”). 2 Pet. (U. 8.) 527. 

RESERVING POINTS OF LAW.- 
By the English Judioaturo Act, 1873, 2 46, but 
subject to any rules of court, any judge of the 
High Court, sitting in the exercise of its juris- 
diction elsewhere than in a divisional court, 
may reserve any case, or atiy point in a case, for 
the consideration of a <Hvisional court, or may 
direct any cj\se, or point in n <*ase, to be argued 
before a* divisional court; and any divisional 
court of the said High Court shall nave ^)ower 
to hear and determine any suc4i citse or point w> 
reserved or bo directed to be argued. It is also 
provuled by the Judicature Act, 1876, Ord, 
xxxvi.. r. 22, that upon the trial of an action, 
the juage may, at or after Buch trial, direct that 
judgment be entered for any or either party^ a« 
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he is by law entitled to upon the findings, and 
either with or without leave to any party to 
move to sert aside or vary the same, or to enter 
any other judgment, upon such terras, if any, as 
he shall think fit to impose ; or he may direct 
judgment not to be entered then, and leave any 
arty to move for judgment. No judgment shall 
e entered after a trial without the order of a 
court or judge. See, also, Bill of Exceptions. 

Eesebvino, rendering, yielding and 
PAYING, (in a lease). Com. L. & T. 98, 99. 
Beserving to, (in a deed). 107 Mass. 290. 
Beserving to himself, (in a deed). 102 
Mass. 107. 

RESET. — The receiving or harboring an 
outlawed pei’son. — Cmell. 

RESET OP THEFT. — In the Scotch law, 
the feloniously receiving and keeping of stolen 
property, with knowledge of the theft. 

RESETTIiEMBHT. — In England, where 
land has been settled on a marriage, and the 
eldest son has attained twenty-one during his 
fadiei-’ s life-time, and thus acquired an estate 
tail in remainder, it is usual for the father as 
protector (o, v.) to give his consent to the son^s 
estate tail being barred on condition of a reset- 
tlement being made. Tlie terms of such a re- 
settlement generally are that the estate of the 
son shall be cut down to an estate for life, with 
remainder 1() his children (if he should marry) 
successively in tail, subject to the usual provisions 
for his widow and younger children (see JoiNT- 
TTRia; Portion), while the father on liis side 
charges bis life estate with an annuity for the 
son and a j<dntnre for the son’s widow, as a pro- 
vision for them before the son’s estate comes into 
possession. (Elph. Gonv. 420.) Such a X'eset- 
tle'ment will not, however, bo supported in equity, 
if it appears from the unfairness of its terms or 
otherwise not to have been understood by the 
son. ; Wats. Comp. Eq. 62. See Disen- 
tailing Deed ; Estate Tail, g 11 ; Settle- 
ment. 

RBSIANCB. — Besidencej abode; or 
continuance. 

RESIANT.— A resident. The term is 
chieily used iu speaking of manors. See 
Wins. Comm. 272, 280. See, ako, Court 
Lekt. 

RESIAHT ROLIiS. — Those containing 
the rcHiants in a tithing, <fec., which are to be 
called over by the stewaid on holding courts 
Icet. 

Beside, (defined). 29 Conn. 74, 81, 

(in city charter). 10 Vr, (N, J.) 67. 

(in attachment act). 2 Dutch. (K. J.) 

207. 

Bkbideout of the state, (in statute of lim- 
itations). 22 Mich, 178. 

Kt^lDK UPON THE DEMISED PREMISES, (in a 
ooveuaut). 2 H. Bl. 18S. 


RESIDENCE.— 

g 1. Residence is used in law to denote 
the fact that a person dwells in a giveo 
place, or, in the case of a corporation, that 
its management is carried on there Thus 
if a company is formed in England for the 
purpose of carrying on a trade (such as 
mining or manufacturing) in a foreign 
country, but its business is under the con- 
trol of a board of directors in England, the 
company is said to have its residence in 
England. (Cesena Sulphur Co. v, Nichol- 
son ; Calcutta Jute Mills Co. v. Same, 1 Ex. 
D. 428. See, also, Thr. Jt. S. Co, 91.) In 
the case of a person, residence connotes 
the idea of home, or at least of habitation, 
and need not necessarily be permanent or 
exclusive. See the cases cited infra. 

1 2. Effect of residence.— Residence 
is of importance in several ways; first, as 
an element in ascertaining a person’s 
domicile (q. v.), and, secondly, as determin- 
ing whether he is subject to the authorities 
having jurisdiction or powers within the 
district where he resides. Thus, where a 
person who was born and had long resided 
in Ireland came over to England, and 
shortly afterwards filed a petition for 
judicial separation in the court of divorce, 
it was held that his residence in England 
was not bo7idfide, and was therefore not 
sufficient to found the jurisdiction of the 
court. (Manning v. Manning, L. B, 2 P. 
& D. 223 ; Westman v. Aktiebolaget, 1 
Ex. D. 237. ) Residence is, however, chiefly 
of importance as forming part of some of 
the qualifications for voting at elections; 
and in ascertaining whether a pauper has 
acquired a settlement or irremovability in 
a township or parish. As to residence 
under the English Registration Acts, see 
Beal V. Ford, 3 0. P. D, 73. As to resi- 
dence in questions of the irremovability 
and settlement of paupers, see Reg. v. 
Whitby, L. R. 6 Q. B. 825 ; Reg. v, Abing- 
don, Id, 406, and the cases cited in each. 
See OcovTAXio^ ; Rate. 

2 3. Actual, or constructive.-— Some- 
times a distinction is drawn between 
actual and constructive residence, the 
latter term being dsed to mean that a per- 
son has the liberty of returning, and also 
the intention of returning, whenever he 
pleases, to the place at which he usually 
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resides, although he ruay be actually absent 
from it for some time. {See Reg. -y. St. 
Leonard, L. R. 1 Q. B. 21.) As to the 
residence of clergymen, NoN-RESinE 2 ^CB. 


Resedestce, (defined). 2 Ga. 171 ; 8 Wend. 
(N. Y.) 134; 41 Pa. St. 403. 

(what^ constitutes). 7 Man. <& O. 9. 

(as distinguished from ^Momicile^^)- 

40 111. 197; 64 Id. 406; 42 IVIiss, 186; 1 Mo. 
App. 404, 413; 2 Robt. (N. Y.) 701; 8 Wend. 
(N.Y.)140. 

(synonymous with “domicile”)* ^ 

Wis. 97, 107. 

(synonymous with, “domicile” or 

“home”). 43 Me. 406. 

(synonymous with “dwelling-place”). 

2 Abb. (N. Y.) Pr. 464. 

(synonymous with “dwelling-place” 

or “home”). 37 Me. 389. 

(how proved). 1 Browne (Pa.) 113. j 

(of minor after parents^ death). 1 

Tach. (N. y.) 38. ^ 

(of a married man is with his family). 
1 Daly (R. Y.) 8. ; 

(depends upon intention). 1 Wend. ' 

(N. y.j 45 ; 1 Ashm. (Pa.) 126. 

(of a student). 7 Mass. 5 j 10 Id, 488, 

(in United States constitution). 11 

Mass. 424. 

(what will not effect a change of), 8 

Abb. (N. Y.) Pr. 78. 

(of a corporation). 22 Oal. 637 ; 11 

Ga. 453 ; 5 Iowa 618 ; 8 Id. 260; 6 Mass. 458, 
459; 40 Mo. 680; 2 Dutch, (N. J.) 121; 11 
How. (N. Y.) Fr. 149; 15 Id, 17; 17 Id, 543: 
33 Id. 150; 1 Strobh. (S. 0.) 70; 17 Gratt. (Va.) 


(in a statute). 46 Conn. 320 ; 64 III. 

407; 45 Iowa 130; *2 Harr. & M. (Md.) 53; 6 
Allen (Mtiss.) 423; 105 Mass. 93, 95; 1 Pick. 
(Mass.) 395; 6 Id, 370, 373; 54 Miss. 308: 2 
Beas. (N. J.) 35 ; 4 Dutch. (N. J.) 616 ; 6 C. E. 
Gr, (N. J.) 203; 3 Harr. (N. J.) 138. 143; 
Spenc. (K. J“.) 333; 16 Oh. D. 487, 488; Wil- 
berf. Stat. L. 140; 32 Barb. (K. Y.) 440; 10 
How. (N. Y.) Pr. 403; 16 Id. 77. 

Rksideitge, actual, (whoi. is). 73 III. 16. 
Rksidkkce, legal, (synonymous with “domi- 
cile”). 4 Barb. (JST. Y.) 504. 

Residence, temporaby, (distinguished 
from “permanent residence”). 1 Wheat. (U. 
S.)4. ^ 


Resident, (defined). 2 Pet (U. S.) Adm. 
438,450; 4 Sawy. (U. S.) 243; 3 111. 377; 1 
Iowa 36 ; 71 Pa, St. 302 ; 10 Am. Rep. 698. 

• - ' ~ (who is). 10 How. (N. T.) Pr. 477. 

(who is not). 4 How. (N. Y.) Pr. 

849; 5T.R.466. 

(distinguished from “inhabitant”). 

40 III. 197; 2 Gray (Mass.) 484: 1 Bosw. (K. 
Y.) 673 ; 1 Daly (N. Y.) 531 ; 5 Sandf. (N. Y.) 
44; 19 Wend. (N. Y.) 11. 

(synonymous with “inhabitant”) 20 

Johns. (N. *Y.) 208; 4 Wend. (N. Y.) 602; 12 
East 346, 358. 

(not synonymous with “citizen”). 19 

jWend. (N. Y.) 11. ^ 

I (does not include a corporation), 63 

Barb. (N. Y.) 44. 

I (in a charter). 2 Wils. 311, 

! (in a statute). 48 Barb. (N. Y.) 174; 

18 Wend. (N. Y.) 612 ; 4 Dutch. (N. J.) 129; 6 
Yr. (N. J.) 283; 23 Gratt. (Va.) 935; L. R. 7 
Q. B. 471. • 

Resident alien, (does not include a natuiv 
alized citizen). 80 N. Y. 171. 177. 

Resident fbeeholdek, (in a statute). 29 
Wis. 419. 

Resident inhabitants, (synonymous with 
“taxable inhabitants”). 13 Jolins. (N. Y.) 444. 

Resident of this state, (in homestead act). 
7 Cal. 89. 

Resident op Yibghnia, (in a complaint). 

3 Lit! (Ky.) 332. 

Residents, (may comprehend aliens). 7 
Mass. 523, 525. 

(corporations not created by the laws 

of this State are not). 28 Barb. (N. Y.) 318. 

■ ' ■ ■ (in a statute). 3 Vr. (N. J.) 199. 
Besides, (in diyorce act). ^ 1 Iowa 36, 
Residing, (synonymous with “sojourning”). 

4 Sawy. (U, S.) 243. 

(in a statute). $ Cranch (U. S.) 66; 

28 Conn. 253; 11 Vr. (N. J.) 89. 

Residing, family, (in attuchmont act). 4 
Dutch. (N. J.) 163. 

EBSIDXJAL. — Relating to the residue ; 
relating to the part remaining. 

RESIDUARY CLAUSE.-- That 
clause in a will which diB]umo8 of HUch 
part of the teHtator*s estate as rmmim un- 
disposed of by previous provisions of the 
will. 


RESIDENT. — (1) One who resides in 
a given place. (2) An agent, minister or 
officer residing in any distant place with 
the dignity of an ambassador. Residents 
are a class of public zninisters inferior to 
ambassadors and envoys; but, like them, 
they are under the protection of the law 
of n%\Aom.—EnGych Lend, (3) A tenant 
who was obliged to reside on his lord's 
laud, and not to depart from the same; 
called also, “ homme kvanC et couohcmt/* and 
in Normandy, ‘^rmeani du 


\ BssipnABY OLAtrsE. (effect of)* 8 Munf, 

(Va.) 76 ; 10 Moo* 464; 8 Com. Dig. 492. 

RESIDUARY De- 

vise, J 2 . 

RESIDUARY DEVIBBB.-The 
devisee named in a will, who is to take all 
the real property not specifically devised. 

RBBIDUART ESTATE---^ Resi- 
due, j 1 . 

RESIDUARY LBOAOT.-^a Besi* 

DUE, i 2. 
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EBSIDUABY LBGI-ATBB--The 
person to whom the residue of a testator’s 
personal estate, after the payment of other 
specific legacies, is to go. 

ERSmUARY LEGATEE, (in a will). 6 Ch. D. 

24. 

(death of, in life of testator). 1 Ves. 63. 

RBSIDUB-BBSIDUARY.— 

2 1. In administering the personal estate 
of a testator or intestate, the debts, funeral 
and testamentary expenses and the costs 
of the administration are first paid, and 
what remains is the residue in the sense 
of the net personal estate {See Trethewy v. 
Helyar, 4 Ch. D. 53 ; Fenton Wills, 7 Ch. 
D. 33 ; Blann v. Bell, 7 Ch. D. 382) ; then, 
in the case of a testator’s estate, the lega- ' 
cies, annuities, <Ssc., are paid, and what re- 
mains is the ultimate residue or residuary 
estate in the ordinary sense of the word. 
Sometimes there is a residue within a resi- 
due, or a particular residue as opposed to 
a general residue, as where a fund is given 
to A. subject to the payment thereout of 
certain legacies, so that if any of those 
legacies fail, they fall into the particular 
residue given to A. (Champney v. Davy, 11 
Ch. D. 949), while the general residue of 
the estate is given to B. Wats. Comp. Eq. 
1258, 1268. 

? 2. Residuary bequest. — A residuary 
bequest, e. a bequest of the testator’s 
residuary personal estate, passes all the 
personalty belonging to the testator at his 
death and not otherwise disposed of, in- 
cluding lapsed legacies. (Wats. Comp. 
Eq. 1268.) Where a testator does not 
efihctually dispose of the residue of his 
property he dies intestate as to it, and it 
goes to his heir or next of kin, according 
to its nature. See Intestate. 

Residue, (in a will). 40 Conn. 260, 264 : 58 
Mo. 400; 2 Gr. (N. J.) 68; 1 Halst. (N. J.) 
139 ; 2 Stockt. (N. J.) 316 ; 9 How. (N. Y.) Pr. 
214; 6 Paige (N. Y.) 616; 2 Ired. (N. C.) Eq. 
68; 3 Call (Va.) 76; 17 Gratt. (Va.) 268; 1 
Wash. (Va.) 46; 2 Atk. 475; 3 Id. 349, 350; 4 
Bro. Ch. 207 ; Dick. 477 ; 12 Mod. 590 ; 8 Ves. 

25, 20; 11 Id. 330; 2 T. B. 666; 4 Com, Dig. 
165 ; Toll. Ex. 342. 

Ehjsidue and remainder, (in a will). 76 
Fa, Bt. 220; 4 Wheel. Am. C. L. 394; 4 Beav. 
231 ; Boyle Char. 390. 

KlffiiDUE OF ALL MY ESTATE, REAL AND FER- 
SONAJ^, (in tt will). 6 Mod. 111. 

Residue of alt- my peb«onal estate, (in 

a will). 1 Vena. 3. 


Residue of my estate, (in a will). 2 Gr. 
(N.J.)6S, 73; 3P. Wms. 295. 

Residue of my lands, (in a will). 2 Atk. 
168. 

Residue op my personal estate, (in a 
will). 2 Johns. (N. Y.) Ch. 614; 1 Meriv. 305. 

Residue of the estate, (devise of). 4 
Johns. (JSr. Y.) Ch. 388. 

Resi^atio est juris proprii spon- 
tanea refutatio (Godb. 284): Resignation 
is a spontaneous relinquishment of one’s own 
right. 

RESIGNATION.— 

^ 1. The renunciation, or surrender, by 
an officer, representative, or trustee, of his 
office, authority or trust. 

§ 2. In ecclesiastical law, resignation is where 
a parson, vicar or other beneficed clergyman 
voluntarily gives up and surrenders his cliarge 
and preferment to those from wliorn he received 
the same. It is usually done by an instrument 
attested by a notary. Phillim. Fee. L. 517. 
See, aim, the English Incumbents Resignation 
Act, 1871. See Relinquishment. 

Resignation, (of an officer). 10 Ind. 62. 

(the removal of an under-sheriff from 

the county is), 9 Wend. (Jf. Y.) 258. 

RESIGNATION BONDS.— A resigna- 
tion bond is a bond given by a presentee to a 
benefice, binding himself to I'e^sign the benefice 
either within a certain time, or indefinitely, 
whenever the patron should require it. (Gibs. 
Cod. 799; Phillim. Foe. L. 1119.)^ Such bonds 
were forraei'ly held legal, and miglit be either 
general or in favor of a specified person or per- 
sons, but, by two modern cases, (Bishop of 
London v. Ffvtche in 1780, Phil. 1121 ; Fletcher 

Sondes, 5 B. & A. 336 ; 3 Bing. 598,) it was 
decided that all resignation. bonds were illegal. 
Shortly afterwards tlie Stat, 9 Geo. IV. c. 94, 
was passed, making valid, in certain cases, 
resignation bonds in favor of si)eoifietl persons 
related by blood or marriage to the patron. 

Resignation bonds, (defined). 2 Steph. 
Com. 721. 

RBSIGNBB.— One in favor of whom 
a resignation is made. 

Resist, (defined), 37 Wis, 196.’ 

Resisting an officer, (what constitutes). 
26 Ohio St. 196. 

(indictment for). 8 W&sh. (U* S.) 

336. 

RBSOLUTrON,- 

? 1. A resolution is an expression of 
opinion or intention by a meeting (q-v.), 
either corporate or parliamentary, 

? 2. Oompauie©— Ordinary— Special 
—Extraordinary.— Under the Iilnglink Com- 
panies Acts, resolutions of the members of a 
oompany are either ordinary, special, or extra-^ 
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ordinary. An ordinary resolution is one p^sed 
by a simple majority in number at an ordinary 
meeting. A special resolution requires fii’st to 
be passed by a majority of three-fourths of the 
members present at a meeting summoned for the 
purpose, and then to be confirmed by a simple 
majority at a meeting held for the purpose pur- 
-suant to notice between a fortnight and a month 
from the first meeting, (Companies Act, 1862, 

I 51; Thr. Jt. S. Co. 167. The Friendly 
Societies Act, 1875, § 24, and the Industrial and 
Provident Societies Act, 1876, § J6, contain 
similar provisions.) An extraordinary z'esolu- 
ion is a resolution passed by a majority of three- 
fourths of the members present at a meeting 
summoned for the purpose ; it is, therefore, the 
same as an unconfirmed special resolution. 

I 129. 

§ 3. Bankruptcy. — In bankruptcy and 
liquidation proceedings, an ordinary resolution 
Ls one decided by a majority in value of the 
jreditors present (personally or by proxy) at the 
neeting, and voting on the resolution. (Bankr. 
Act, 1869, s. 16, §7.) A special resolution is 
one passed by a majority in number and three- 
fourths in value of the creditors present (per- 
sonally or by proxy) at the meeting, and voting 
on the resolution, (id. ^ 8.) An extraordinaiy 
resolution is one passed by a majority in number 
and three-fourths in .value, and confirmed by a 
majority in number and value at a subsequent 
meeting ; {Id. s. 126 ;) certain requirements as to 
notices, and the interval between the two meet- 
ings, have to be observed. (Bankr. Rules (1870), 
282.) Debts amounting to £10 and under are 
not taken notice of in computing a majority of 
value on a resolution for liquidation or composi- 
dou {q. V.) Bankr. Act, 1869, ss. 125, 126. 

i 

Resolute jure ooncedentis resolvitur 
jus ooncessum (Mack. Civ. L. 179): The 
grant of any right comes to an end on the termi- 
nation of the right of the grantor. I 

RESOLUTORY CONDITION*. — 
One the accomplishment of which revokes 
a prior obligation. 

RBSORT.—A court whose decision is, 
for the particular case before it, final and 
without appeal, is, in reference to that 
case, said to be a Court of Last Resort” 

Besoet, (in act to prevent use of opium). 15 
Hev. 27. 

Besoeted, (defined). 28 Mich. 213. 

Resorted to, (in a statute). 7 Allen (Mass.) 
305. 

Respectxno the dand, (in an affidavit). 5 
Serg. & R. (Pa.) 241, 246. 

Respective, (in a will). 2 East 36 ; Cowp. 34. 

Respective child ok ohildkek, (in a will.) 

1 Russ. 164. 

Respectively, (in a grant), 1 P. Wms. 18. 

(in a will), 2 Atk, 122: Cowp. 803; 

2CoxC1l8; 8 Com. Dig. 476. 

RBSPBOTU OOMPUTI VIOBOOM- 
ITIS HABENDO. — ^A writ for respiting a 


sheriff’s account addressed to the treasurer and 
barons of the Exchequer. — Jieq. Orig, 139. 

Respiciendum est judioanti, ne quid 
aut durius aut remissius constituatur 
quam causa deposcit ; nee enim aut 
severitatis aut olementiss gloria affeo- 
tanda est (3 Inst.): The judge must see 
that no order be made, or judgment given, or 
sentence passed either more harshly or more 
mildly than the case requires; lie must not seek 
renown, either as a severe or as a tender-hearted 
judge. 

RESPITE.— (1) To discharge or dis- 
pense with. Thus, a lord is said to respite 
fealty when he does not exact it from his 
tenant. (See Fealty; Homage, ? 2.) (2) 

A temporary suspension of the execution 
of a sentence upon a criminal ; a reprieve 

(g- 'y.) 

Respite, (defined). 62 Pa. St. 55. 

RESPONDEAT OUSTER.— 

g 1. Criminal proceeding's. — In English 
criminal procedure, that judgment which is 
given when a prisoner fails lo substantiate a 
special plea in bar. Thus, if he plea,ds mtevfoiB 
acquit and fails to prove it, jiidgnicnl is given 
that he ** answer over,” or plead to the indict- 
ment again, in which case he may plead the gen- 
eral issue— not guilty. (4 Stepb . Coin. 405. See 
Plea, I 2.) In English practice, ho^yever, a 
prisoner always pleads “not guilty,” in addition 
to a special plea in bar; and, thcrotbre, if he 
fails to substantiate it, judgment of respondent 
ouster is not necessary, but the trial proccedis as 
if no special plea hud been pleaded. Arch. O. 
PL 140. As to pleas in abatement, see I(L 131 . 

g 2. Civil actions. — In ordinary <*ominon 
law actions, judgment of respondeat ohsUt was 
formei’ly given when the defendant pleaded a 
dilatory plea (e. g. a plea in abatement) and 
failed, in which case lie had to plead in bar, 
(Sm. Ac. (11 edit.) 187.) Undor^ the proseiit 
English practice, liowever, picas in abaUnnont 
are "abolished ; the statement of defense contains 
all the defendant’s objections to the action (un- 
less he demurs), and they are all tried at the 
same time; judgment of respondeat ousfoi\ there- 
fore, no longer exists; Txjwer, however, is given 
to decide questions of law before the trial, and 
to order some questions of fact to be tried befoi'c 
the others. Rules of Court, xix, 13, 18 ; xxxiv. 2. 

Respondeat raptor, qui igrnorare non 
potuit quod pupillum alienum abduxit 
(blob. 99): Let the ravisher answer, for he 
cannot be ignorant that he has taken away 
another’s ward. 

RESPONDEAT SUPERIOR meana 
that a master is liable in certain cases for 
the wrongful acts of his servant, and a 
principal for those of his agent. See Mas* 
TER and Seevant, J 3 ; Quasi-Toet» 
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RESPONDENT. — A person against 
whom a petition is presented, a summons 
issued, or an appeal brought, just as a 
defendant is a person against whom an 
action is brought. See Co-respv3NDEnt ; 
Defendant; Petition. 

RESPONDENTIA.— The hypotheca- 
tion of the cargo or goods on board a ship 
as security for the repayment of a loan, the 
term bottomry being confined to hypothe- 
cations of the ship herself; but now the 
term respondentia is seldom used, and the 
expression bottomry is generally employed 
whether the vessel or her cargo or both 
be the security. INIaude <fe P. Mer. Sh. 
433 ; Sm. Merc. Law 416. See Bottomry ; 
Hypothecation; Necessaries, ? 4. 

Respondentia, (distinguished from bot- 
tomry contracts^’). Newb. (U. S.) Adm. 514, 
516. 

Respondentia bond, (defined). 8 Serg. <& 
R. (Pa.) 138. 

RESPONDERS NON DEBET.— He 
ought not to answer. Defendant’s averment in 
his plea that he should not be called upon to 
answer, because, for instance, of some privilege 
claimed by him. 

BBSPONSA PRUDENTIUM.— Tn the 
Roman law, the answers (i. e. opinions) of cer- 
tain jurists specially authorized by the State, and 
their relative authority was regulated by the Law 
of Citations. These answers are onunieratetl by 
Justinian as one of the six sources of the jus 
ecriptum (i.e. of written or enacted law). — Brown. 

RESPONSALIS “was he that was ap- 
pointed by the tenant or defendant [in an action] 
in case of extremity and necessitie to al ledge the 
cause of the partie’s absence, and to certifie the 
court upon what tryall he will put hinisolfe.” 
(Co. Litt. 128a.) By the common law, a pai'ty 
could not appear by attorney without the king’s 
special w\arrant; when this rule was relaxed 
responsalea became obsolete. Ib. 

BESPONSALIS AD LUORANDtJM 
VEL PETENDtlM.— He who appeal’s and 
answers for another in court at a day assigned ; 
a proctor, attorney, or deputy, 1 Reeves Hist. 
Eng, Law 169. 

RESPONSIBLE. — ^The ability to pay 
a, sum for which a x^e^rson may become 
liable, or to discharge an obligation which 
ho may bo under, is what makes him re- 
sponsible: the absence of such ability 
makes him irresponsible. 6 Post. (N. H.) 
527. 

REapoNSiBLE, (in a promissory note). 1 
Bouv. Inat. 458* 


^Responsibde, (in a statute). 82 Pa. St. 343, 
Sol. 

Responsible bidder, (defined). 55 How. 
(N. Y.) Pr. 118. 

^ Re.s:ponsible for, such as he would be, 
(in articles of agreement). 1 Dev. (N. C.) 372. 

Responsible, I will be, (in a guaranty). 4 
Tyrw. 548. 

Responsible, to be, (in an agreement). 9 
Phil. (Pa.) -199. 

RBSSBISER. — The taking of lands into 
the hands of the crown, where a general livery 
or ouster le main was formerly misused. — Staund}\ 
Preerog. 

Rest, (in a will). 1 Wash. (Va.) Ill ; 2 Bos. 
& P. 247. 

Rrst, all the, (in a will). 10 Wheat. (U. 
S.) 229. 

Rest and residue, (in a will). 10 Wheat. 
(U. S.) 204, 235 ; 3 Atk. 50 ; 1 Barn. & Ad. 186 : 

1 Ch. Cas. 262; 2 Pres. Est. 151. 

Rest and residue, all the, (in a will). 2 
Dali. (U. S.) 131 ; 11 East 162 ; 1 Marsh. 44; 3 
Mod. 223; 8 Id. 222; Pr. Ch. 204. 

Rest and residue of his estate, (in a 
will). 8 Conn. 1, 5 ; 5 Burr. 2638. 

Rest and residue op his real and per- 
sonal estate, (in a will). 2 Vern. 504. 

Rest and residue op my estate, (in a 
will). 3 Yeates (Pa ) 294; 1 H. Bl. 223. 

Rest op his estate, all the, (in a will). 4 
Yeates (Pa.) 179. 

Rest op his goods, all the, (in a will). 
Cro. Cur. 447. 

Best op my estate, (in a will). 8 Bing. 323 : 
2P. Wms. 198; 3 /d. 295. 

Rest of my estates, all the, (in a will). 2 
Chit. 658. 

Rest op my goods and chattei.r, all the, 
(in a will). 1 Wils. 333. 

Rest of my lands, (in a will). 2 Atk. 108; 
3 Id. 492 ; I.. R. 6 Oh. 333. 

Rest or remaining part, (in a will). 11 
Serg. & R. (Pa.) 255. 

Rest, remainder and residue, (in a will). 

2 Dqaaus. (S. C.) 422. 

Rest, residue and remainder, (in a will). 

1 McClcl. Y. 292 ; 5 Taunt. 268 ; 3 T. R. 356. 

Rest, residue and remainder op ins real 
AND personal ESTATE, (in a will), 1 U. y. L. 

j. on. 

BB-STAMPING WBIT.-Passing it a 
second time through tlie proper office, where- 
upon it receives a new stamp. 1 Chit. Arch. Pr, 
(12 edit.) 212. 

BBSTAtTB, or BESTOR. — The remedy 
or recourse which assurers have agiiiu.st each 
other, according to the date of their ussiiraiu'es ; 
or against the master, if the loss arise through 
Ins default, as through ill-loading, want of caulk- 
ing, or want of having the vohhoI tight ; also, the 
remedy or recourse a person bus against lus guar- 
antor or other person, who is to indemnify him 
from any damage sustained . — BncycL Land. 

BBSTITUTIO IN INTEGRUM.— 
A phrase borrowed from the Roman law 
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{see Di^ iii. 3, fr. 39, | G ; iv. 2 fr. 9, g 3), where 
it Wiis applied to ctise^s where a person who, 
yeeorcling to strict law, had lost a right, 
Tvas restored to his original position hf the 
judgment of a court acting on equitable 
principles. (7 Sav. Syst. 91 et spq. ; Thibaiit 
Pand. g 680.) In English and American 
law it is used to denote the equitable re- 
lief wliicli is given in rescinding contracts 
on the ground of fraud, and in similar 
cases, where both parties can be restored 
to their original position. Phosphate Sew- 
age Co. V. Hartmont, 5 Ch. D. 448, 

RBSTITUTIOlSr.- 

g 1. Civil action.— In civil actions, 
where a defendant appeals and the judg- 
ment is reversed, he is entitled to be re- 
stored to all he has lost by the execution 
of the judgment. In most cases he may 
obtain redress by application to the court 
or a judge, but a writ of restitution may in 
all cases be issued, while in some cases it 
appears to be the only remedy. Sm. Ac. 
(11 edit.) 229; Aich. Pr. 549. 

g 2. Stolen goods. -In a prosecution 
for larceny, embezzlement, where the 
offender is prosecuted hy the owner of the 
goods and convicted, the property is to be 
restored to the owner, and the court may 
issue a writ of restitution, or make an 
order for restitution in a summary man- 
ner, (4 Steph. Com. 437.) In some cases 
the voluntary restitution of the stolen prop- 
erty hy the thief will be taken into consid- 
eration in mitigation of punishment, but 
such restitution does not diminish the 
guilt of the party, or reduce the grade of 
the offense. 

KBSTITXTTION OF 00]SrjtraA,L 
RIGHT In English law, where one of two 
married persons has without lawful cause with- 
drawn Iroui living with the other, the latter may 
present a petition to the High Court in the Pro- 
bate, Divorce anti Admiralty Division praying 
restitution of conjugal rights, on which tlie court 
will, in a proper case, compel the other to return 
to cohabitation. (Browne Div, 83.) No such 
a-cnnedy seems to exist in any of the United 
States, 

RESTITUTION , OF MIlSrORS,— In the 
Scotcth law, a restoring theni^to riglits lost by 
deeds executed during tlieir minority. 

RBSTITUTXON OF STOIiBN* 

QOODS.See Eestjetutiok, g 2. 

RESTITUTIONS BXTRAOTI AB 
EOOXiSSIA.— A Wilt to restore a. man to the 


church, which he had recovered for his sanctu- 
ary, being suspected of felony. — Meg, Orig. 69. 

RESTITUTIONS TEMPORALIUM, 
— A writ addressed to the sherifi^ to restore the 
temporalities of a bishopric to the bishop elected 
and confirmed. — F, IT, JB, 169. 

RESTITUTOBIA INTBRDIOTA.— 
See IXTEEDICTA. 

Restrain, (in a lease equivalent to "dis- 
train”). Cro. Jac. 390. 

(not synonymous with "suppress”).' 

7 Ind. 86, 88. 

(in licensing act). 88 111. 221. 

Restrain, to suppress and, (in a statute) 
42 Iowa 681. 

RESTRAINING ORDERS.— 
g 1. Injunction. — These orders, in the 
practice of the Chancery Division of the Eng- 
lish High Court, are of two kinds : In the gen- 
eral sense, a restraining order is an order of 
the High Court (under the original jurisdiction 
of the Court of Chancery) restraining a person 
from doing an act, g. obstructing ancient lights; 
such orders are now more commonly called 
"injunctions” (<7. Dan Ch. Pi'. 1462, 1537, 
g 2. Restraining order under 5 Viet, 
o. 5.— In iLs special and more usual sense, a 
restraining order is an order under Wtat. 5 Viot. 
c, 5, g 4, by winch the Bank of England or any 
other public company may be reslniincd from 
erraitting the transfer of stock or sliavcb in their 
oeyks or from paying dividends thereon; the 
application may be made in a summary way 
(without the institution of a suit or action) by 
any pei’son interested in the stock, the object 
generally being to prevent, any dealing with the 
stock until the rights of the parties have bt'en 
ascertained by an action instituted in the regular 
manner. Dan. Ch. Pi*. 1538. Sec Distringas ; 
Stop Order. 

RESTRAINING STATUTES.— (1) 
Those which restrict previous rights aiul 
powers, especially of corporations. (2) 
Those which restrain the laxity of tlio 
'common law. 

Restraint, (defined), 3 Wlioat, (U. S.) 189. 

(in a statute). 2 Tcnn. Ch. 427. 

(in a policy of insurance). 6 Mass. 

102; 2 Am. L, J. 222. 

RESTRAINT OP MARRIAGE.— 
g 1. Marriage being an institution en- 
cournged by the State, the general rule is 
that every contract, the object of which is 
to restrain a yjorBon from marrying at all, 
is void (Chit. Cent. 619) ; auid so is an 
ngreemont not to marry any one except a 
specific person. Lowe v. Peers, 4 Burr. 
2225; Wnm.864. 

§ k As to conditions in restraint of 
marriage, the general rule is that Buoh a 
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condition is valid if it is a condition pre- 
cedent. {See Scott v. Tyler, 2 Dick. 712.) 
As to conditions subsequent, there is some 
difference in the case of real and personal 
estate. With regard to real estate, it would 
seem, on principle, that a condition subse- 
quent is void, if in general restraint of 
marriage; but is valid if in partial re- 
straint. (Jones -z?. Jones, 1 Q. B, D. 279; 
Jenner v. Turner, 16 Ch. D. 188.) In the 
former case the object of the testator was 
held to be not to restrain marriage, but to 
provide for the devisee until marriage, and 
the condition was therefore held to be 
valid. With regard to personal estate, a 
condition subsequent in general restraint 
of marriage is bad, whether there is a gift 
over or not, while a condition subsequent 
in partial restraint of marriage is good if 
there is a gift over, but not otherwise. A 
condition restraining the second marriage 
of a man or a woman is valid. Poll. Cont. 
807. 

g 3. A limitation of property until mar- 
riage is good, whether to a widow, a 
widower, or an unmarried person ; but in 
the case of an unmarried person, it seems 
that to make the restriction valid there 
must be a limitation over in the event of 
the donee marrying (Wats. Oomp. Eq. 
1139), because such gifts are construed 
rather as provisions for the donee until 
marriage, than as restraints on marriage. 
(Morley v. Reynoldson, 2 Ha. 580.) So 
that a condition in restraint of marriage 
may be void, while the same result might 
be attained by a limitation. 

EBSTRAINT OF TRADE.— 

g 1. The general rule is that a man 
ought not to be allowed to restrain him- 
self by contract from exercising any lawful 
trade or business at his own discretion and 
in his own way (Poll. 'Cont. 284), the rea- 
son being that such a contract tends to 
deprive the public of Ae advantage of 
employing him, and would pro tanto create 
a monopoly (g^. v.) Mitchol v. Reynolds, 1 
P. Wms. 181; 1 Sm. Lead. Gas. 406. 

g 2, Q-etieral restraint. — ^A contract in 
general restraint of trade is one which 
provides that one of the parties shall not 
carry on a particular trade at all, or shall 
carry it on under the gontrol of another 
person who has a rival business, or the 


like, (Hilton v. Eckersley, 6 EL & B. 47, 66 ; 
and, see^ Jones v. North, L R. 19 Eq. 426 ;) 
such contracts are, as a general rule, void. 
Chit. Cont. 614. Por instances of excep- 
tions, see Wallis v. Day, 2 Mees. & W. 273 ; 
Leather Cloth Co. v. Lorsout, L. E. 9 Eq. 
345. 

g 3. Partial restraint.— A contract in 
restraint of trade may, however, be valid 
if it is limited to a certain district or area, 
and is not unreasonable in its terms ; thus 
an agreement, for valuable consideration, 
not to carry on a business for a term of 
years, or within a certain district, may be 
valid. (Chit. Cont. 615.) Such a stipula- 
tion is not unfrequently inserted in an 
.agreement of partnership, where the part- 
ner, who is the owner of the goodwill, 
wishes to be protected against a rival busi- 
ness being set up in hi.s neighborhood by 
the other partner when the partnership 
comes to an end. 

RESTRAINT ON ALIENATION 

is where property is given to a married 
woman to her separate use without power 
of alienation. The validity of such a pro- 
vision is allowed by law as an exception 
to the general I'ule that every owner of 
property is at liberty to alienate it, the 
object being to prevent a married woman 
from being induced by her husband to 
alienate her property for bis benefit. The 
restraint only tskes effect so long as she is 
married. Snell Eq. 290 ; White k T. Lead. 
Cas. 468; In re Ridley, 11 Ch. D, 645. 

RESTRAINT ON ANTICIPA- 
TION.— Anticipationt, g 1, 

Bestkaints, (in a policy of insurance). 12 
Serg. & R. (?a.) 440, 413. 

REJSTKAiNTa AND Dio'CAiNMENTS, (in a policy 
of insimince), 8 Crauuh (U. B.) 59. 

RESTRICTION. — In the case of land 
registered under the English Land Transfer 
Act, 1S75, a restriction is an entry on the register 
made on the application of the registered pro- 
prietor of the laud, the effect of which is to 
prevent the transfer of the land or the creation 
of any charge upon it, unless notice of the appli^ 
cation for a transfer or charge is sent by post to 
a certain address, or unless the consent of a cer- 
tain person or persons to the transfer or charge 
is obtained, or unless some other thing is done, 
(gg 58, 69.} The object of this provision is not 
very clear; it has been anggeatea that it will be 
employed ‘^by an owner who is fearful of liia 
estate being conveyedaway from him behind his 
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back by means of forgery or personation.” Char. 
E. P. Acts 218. SeQ Caxjtiok ; Inhibition-. 

RBSTEICTIVB INDORSEMENT. 
— One limiting the payment of money to 
a named person, or for a certain purpose, 
only. 

RESTS. — ^This word is used with refer- 
ence to accounts between debtors and 
creditors, and signifies the making a pause 
ill the accounts by striking a balance 
therein. Butter v, Harrison, Cowp. 566. 
See Account, g 12 et seq . 

Rests, (in computing interest). 11 Ves. 92. 

RESULT.— 

? 1. In law, a thing is said to result 
when, after having been ineffectually or 
only partially disposed of, it comes back 
to its former owner or his representatives. 

g 2. Resulting uses and trusts.— 
Thus, if A. conveys land to B. and his 
heirs to the use of 0. for life, on O.'s death 
the use results to A., i. e. A. or his heirs 
again become the owners of the land, be- 
cause no disposition is made beyond C.'s 
life. (Wms, Real Prop. 168.) This is a 
resulting use. A resulting trust is similar. 

Trust; Use. 

2 8. Conversion. — ^When land is di- 
rected to be converted into money for a 
special purpose and the object fails, so that 
either the sale becomes unnecessary, or 
(if the sale has taken place) the proceeds 
are not required to be applied for the pur- 
pose directed, then the land or the proceeds 
of sale (as the case may be) result to the 
settlor, or his heir, residuary devisee, <fec. 
(Ackroyd v. Smithson, 1 Bro. Ch. C. 503; 
1 White & T. Lead. Cas. 783.) The same 
rule applies to the converse case of a con- 
version of money into land. Thus, if a 
testator directs his real estate to be. sold, 
and the purposes for which he has directed 
the conversion, or some of them, fail to 
take effect (c. g. by lapse), then the real 
estate, if it has not been sold, or the undis- 
posed of proceeds if it has, result to the 
heir or roaicluary devisee as if the conver- 
sion had not been directed (Wats. Comp. 
Eq, 109) ; and this is none the less so 
where the testator has created a blended 
fund/^ {See that title.) In the case of a 
total failure of the objects for which the 
conversion is directed, there is no differ- 


ence whether the instrument is infer vivos 
or testamentary, I e, the property results to 
the author of the trust or his representa- 
tives in its original state. Thus, if a testa- 
tor directs his land to be sold, and the pro- 
ceeds to be divided between A. and B., and 
they both predecease the testator, then the 
land goes to the testator’s heir as land. 
But in case of a partial failure of the pur- 
poses for which conversion is directed, the 
general rule is that where the instrument 
is one inter vivos {e. g. a deed), the property 
results to the settlor in the condition into 
which he has directed it to he converted 
(whether realty or personalty), and, there- 
fore, devolves as such on his death, unless 
he has otherwise disposed of it, (Clarke v. 
Franklin, 4 K. & J. 257 ;) while, where the 
instrument is a will, there is a distinction 
between a conversion of land into money, 
and money into land ; for if a testator 
directs a conversion of land into money, 
and some of the purposes fiiil, that part of 
the proceeds which is undisposed of results 
to the testator’s heir as money, so that on 
the heir’s death it devolves with the rest 
of his personalty, unless specially disposed 
of by him, (Smith v, Claxton, 4 Mad. 484;) 
but if a testator directs a conversion of 
money into land, and some of the purposes 
fail, the money which is undisposed of re- 
sults to the next of kin as personalty, and 
not as land. Reynolds v. Godlee, 1 Johns. 
(Eng.) 586. See Blended Fund; Conybk- 
sioN, i 2d seq.; Reconversion. 


RESULTING TRUST.— iSes Result, 
2 1 ; Trust. 

Resulting trust, (defined). 68 Ala. 84; 1 
Wend. (N. Y.) 625. 

(what is), 2 Watts (Pa.) 323 ; 2 Atk, 

71, 150 n.; 6 Myl. A 0. 125. 

(what is not). 5 Watts (Pa.) 389 ; 7 

Jur. 523. 


193. 


(Pa.) 27. 


(by operation of law)* 1 Watts (Pa.) 

(may be proved by parol). 6 Watts 

(cannot arise where there is an express 

trust declared by the- parties). 5 Paige (K. Y.) 

(cannot be* claimed by one who pays 

part only of the consideration for land conveyed 
to another). 15 Wend, (N. Y.) 647. 


RESULTING V&n.See Restot, { 
1; Use. 

RE-SOTdlMONS.— A second munmonai, 
calling upon a person to answer an action where 
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the first summons is defeated. Obsolete. As to 
re-faumnions in claims of conusance, see 2 Chit. 
Arch. Pr. (12 edit.) 1347. 

RE SUMPTION. — This word, as used in 
the Stat. 31 Hen. VI, s. 7, signifies the taking 
again into the king^s hands such lands or tene- 
ments as before, tipon some false suggestion or 
other error, he had delivered to the heir, or 
granted by letters patent to any man. — Cowell; 
Termes de la Ley. Tlie policy of the resump- 
tion of royal grants of lands was much agitated 
after the Revolution in 1688, owing chiefly to 
the lavish way in which William III. made such 
grants to the* Duke of Portland and others. — 
Brown, 

RE -SURRENDER. — Where copy- 
hold kind has been mortgaged by surrender, and 
the mortgagee lias been admitted, then on the 
mortgage debt bein» paid oflj the mortgagor is 
entitled to have the land reconveyed to him, by 
the mortgagee surrendering it to the lord to his 
use. This is called a “ re-surrender.’* 2 Dav. 
Free. Conv. 1332 n. Compare Ee-oonveyas'ce. 

RETAIL. — ^To sell goods in small par- 
cels and not in gross. “Retailer,” one 
who sells at retail. 

Retail, (in a statute). 9 Pick. (Mass.) 166. 

(selling by, what is). Ld. Baym. 

1421 ; Str, 718, 1124. 

Retailer of spiRimotrs ltqxtobs, (who is 
not). 1 Cranch (U. S.) C. C. 268. 

RETAINER,— 

§ 1. By executor. — ^The right of re- 
tainer is the right which the executor or 
administrator of a deceased person has to 
retain out of the assets sufficient to pay 
any debt due to him from the deceased in 
priority to the other creditors whose debts 
are of equal degree. (8 Steph. Com. 263.) 
The executor does not forfeit this right by 
instituting an administration suit in his 
character of creditor. JEh? jjarfe Catnpbell, 
16 Ch. D. 198. SeSf also, Crowder t?. Stewart, 
Jd. 308. See Action, J 10. 

§ 2. Of counsel, or solicitor. — A re- 
tainer is the engagement of a counsel or 
solicitor to take or defend proceedings, or 
to advise or otherwise act for the client. 
Chit. Gen. ?r. 85. 

§ 3. Retainers to attorneys and solicitors 
(which arc not commonly iu writing) are 
of two kinds. A special retainer is an 
engagement for a particular action or pro- 
ceeding. A general retainer extends to all 
bnainet^a, present and future, until it is 
determined. 

J 4. Retainers to counsel (which, in England, 
can only be given by solicitors, not by the client, 

II* VOL. a 


and involve the payment of a fee,) are of three 
kinds. A general retainer is one given on be- 
half of a client for ail future business in which 
he may require the counsel’s services. The 
better opinion seems to be that such a retainei 
entitles the counsel to a common retainer {infra, 

§ 5), when the client becomes a party to a pro- 
ceeding in the court or on the cii’cmt in which 
the counsel generally practices. In some cases 
a restricted general retainer is given. Thus, 
where a sliip has been lost, the insurers may 
give a retainer to counsel for all actions arising 
out of the loss. 

? 5. A common retainer (soraetxmes called, 
especially in Chancery practice, a “special re- 
tainer,”) is one given in a particular action or 
proceeding. 

§ 6. A special retainer (in the strict sense) is 
one given to a counsel to conduct a case on a 
foreign circuit, L e. a circuit on which he does 
not usually practice. 

Retainer, (executor’s right of, extends to 
debts due him jointly with others or as trustee). 
6 Paige (N. Y.) 415. 

RETAINING- PEE.— -See Retainer, 
12 et seq. 

RETALIATION. — ^The lex tdlionis {q. v.) 

RBTBNBMBNTUM, — Detaining, with-- 
holding, or keeping back. — Cowell, 

RETENTION. — In the Scotch law, the* 
right of withholding a debt or retaining property 
until a debt due to the person claiming the right- 
of retention shall be paid ; a lien. 

RBTINBNTIA. — A. retinue, or persons re-- 
tained by a prince or nobleman. — Cowell, 

RETIRE, as applied to a bill of ex- 
change, usually means that an indorser has* 
taken it up by paying his immediate or 
some subKequent indorsee, after which he- 
is in a position to recover from the ante- 
cedent parties. But it is sometimes used, 
in the case of an acceptor who has paid 
and extinguished the hill. (Byles Bills* 
222.) As to the retirement of a trustee, 
see Trustee. 

Retire a bill of exchange, to, (equiva- 
lent to “canceling” and “discharging”), 26* 
Eng. L. & Eq. 423, 431. 

BBTORNA BREYIUM.— The returns, 
of writs. 

BETORNO HABBNDO,— De Re- 

TOltNO HABENJDO, 

RETORSION.— In international law, 
when a sovereign is not satisfied with the* 
manner in which his subjects are treated 
by the laws and customs of another nation 
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lie is jit liberty to declare that he will treat 
the subjects of that nation in the same 
manner. This is called '‘retorsion.” Man. 
Int. Law 1-12, Compare Reprisals; Em- 
bargo. 

RBTOIJR. — In the Scotch law, an extract 
from the Chancery of the service of an heir to 
his ancestor, — Btdl DicU 

RBTOXJR SANS PROTBT.—Retnrn 
without protest. A request or direction by a 
drawer of a bill of exchange, that, should the 
hill lie dishonored by the drawee, it may be re- 
turned without protest or without expense {sans 
frais). Byles Bills (11 edit.) 260. 

Retoxjk sans protet, (in a bill of exchange). 
1 Buuv. Jnst. 4G1. 


Retrospective, fa statute will be presumed 
not to be). 2 Mod. 810. 

(a statute is never construed to be so 

as to take away a vested right). 8 Wend. (N. 
Y.) 661. 

EETROSPBCTIVB LAW.— A law 
which relates or loolcs backward, which 
affects an act done, or a right accrued be- 
fore its passage. Every statute which ta kes 
away or impairs vested rights acquired 
tinder existing laws, or creates a new obli- 
gation, imposes a new duty, or attaches 
a new disability in respect to transactions 
or considerations already past, must be 
deemed rfitro^^pQCtive^ 2 Gall. (U. S.) 139. 
See Ex Post Facto. 


RETRACT.— -Latin: re, back, and trdho, to 
4 draw. 

To take back. To retract an offer is to 
‘Withdraw it before acceptance, which the 
’Offerer may always do. See Offer. 

RETRACTATION’, in probate prac- 
tice, is a withdrawal of a renunciation 
V.) A retractation is only allowed in 
.'Special cases; it would apparently be per- 
nnitted where the person in wliose favor 
rthe renunciation was made hns not availed 
'himself of it, or has died. Coote Pro Pp. 
• 221 . 

RBTRACTUS AQQ^.-Thc ebb or 
.return of a tide. — Cowell. 

RETRAXIT. — In the common law 
ipractice, a mode of withdrawing from an 
action, and takes place where a plaintiff 
or demandant abandons his action at the 
trial, and thus lo.ses his right of action 
altogether. (Co. Litb, 138 b. See Nonsuit.) 
It has long been practically obsolete. 
Chit. Gen. Pr. 1515. 

Retraxit, (cannot be entered by attorney). 
Cro. Jac. 211. 

RETREAT.— /Sbs Drunkenness, ? 3. 

Retroactive, (natumlimtion is). 1 Johns. 
(N. Y.) OiH. m. 

(wlien a remedial statute is). 2 lien. 

& M. (Vii.) IHl. 

Retu-oaotiyb statute, (olFoct of). Dwar. 
Stat. m. 

(when constitutional). (N, C.) 

L. 410. 

RETROCESSION.— In the civil law, a 
re-aHwignincni of inheritable rigiits to the cedent 
or originui a'j^signor 


Retrospective law, (defined). 2 Gall. (U 
S.) 105, 139. 

(what is). 9 Pick. (Mass.) 259. 

(what is not). 12 Sm. <& M. (Miss.) 

347; 12 Serg. & R. (Pa.) 330, 310; 13 Id. 256; 
6 Watts (Pa.) 449 ; 1 Bay (S. C ) 170. 

(effect of). 10 Serg. & B. (Pa.) 101 ; 

8 Wheel. Am. C L. 150. 

(distinguished from “prospective”). 

12 Wheat. (U. S ) 379. 

(diblinguisliocl from ex pof^i fnMo S 

Pet. (U. S.) 38, no ; 12 Wheat. (U. S.) 260 ; 26 
lovya 340; 13 Vr. (N. J.) 231; 1 Watts (Pa.) 
356. 

(when valid). 16 Serg. R. fPa.) 

37; 3 Watts (Pa.) 2D4; 3 WharL. (Pa.) 484; 8 
Bro, P. C. 196. 

Retrospective iaws, (in constitution of 
New Hampshire). 3 N. H. 473, 474 ; 4 Id. 16 ; 
6 Id. 109. 

RETTB.— A charge or accusation. Co, Litt, 
173 b. 


RETURN. - 

1 1. To writ.— A return is a report by 
an officer of a court showing tho manner 
in which ho luxs performed a duty imposed 
on him. Thus, the sherilf or other officer 
executing a writ of execution baH to return 
or report to the court what be has done in 
pursuuiuxi of it, though in most cnscB it is 
not usual for a return to bo mmlo, unless 
ulterior proceedings are contemplated. 
(Sm. Ac. 203.) If a return is required, an 
order calling upon tho shorilf to make it 
(called, in tho language of common law 
practice, a ‘'rule to return/') may be ob- 
tained. {Id. 204.) The return is usually 
wriUen on the back of. the writ, which is 
then filed. Boturns to writs are commonly 
known by the first words of tho old returns, 
which were given in Iwatin, e.g* %ulla hona, 
fieri fedy non eBi inventm. See the various 
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titles. As to the return to a writ of nmn- 
damns, [See an instance of a return to a 
mandamus, Queen v. Postmaster-General, 
1 Q. B. D. 65S,) see Mandamus, ? 2. 

? 2. As to the consequences of a false 
return, see False Return. 

i 3. Citation. — In probate practice, a 
citation [q. v, § 4) must be returned into 
the court or registry as so''n as it has been 
served. Browne Prob. Pr. 276. 

g 4. Official returns. — Companies and 
other associations established under statu- 
tory authority are in many cases required 
to send in periodical returns to a public 
officer, with reference, to their condition. 
Thus, every company formed under the 
English Companies Act, 1862, and having 
a share capital, is bound to send in a 
yearly return to the registrar of joint stock 
companies, giving a list of its sharehold- 
ers, and showing the position of its capital 
and the alterations in its register of share- 
holders since the last return. (Section 26 ; 
see Stat, 33 and 34 Viet. c. 61, as to returns 
by life assurance companies ; Stats. 7 Geo. 
IV. c. 46, and 7 and 8 Viet. c. 32, as to re- 
turns by hankers and banking companies.) 
Industrial and provident societies and 
friendly societies are also required to make 
returns, and, in New York, manufacturing 
companies organized under the general 
act (1848) are required to make yearly 
reports or returns. 

Return, (denned). 12 Conn. 181, 187 j 8 
Moo. 202. 

(of board of examiners). 13 Gray 

(Mass.) 85. 

(equivalent to re-enter). Dyer 125 b. 

(of a writ). 38 Wend. (N. Y.) 582. 

(in statute Qf limitations). 1 Pick. 

(Mass.) 262; 3 Johns, (N. Y.) 267. 

(in a will). 3 Gr. (N. J.) 276; 3 

Halst. (N. J.) 112. 

Return A. nis bond, (in a will, is not a re- 
lease). 3 Ves. 231, 

Return and hire of a negro, (contract 
for). 4 Wheel. Am. 0. L, 3. , 

RETURN-BOOK.— The book containini^ 
tlie list of members retiu'ued to the House of 
Commons. — May Pari. Pr, 

RETURN-DAYS.— Certain days in 
term for the return of writs. 1 Obit, Arch. 
Pr. (12 edit.) 160. A clay named in a writ 
on which it is returnable. 

Return tnto this state, (in a statute). 10 
Johns. (N. Y.) 464, 


RETURN IRREPLEVISABLE.— /See 
Replevin. 

Return op an execution, (equivalent to 
return upon an execution). 60 Me. 592. 

RETURN OP PREMIUM.— 
Risk, g 2. 

RETURNABLE.— 

§ 1. Writs of execution, writs of man- 
damus, and many other kinds of writs, are 
returnable, z. e. the person to' whom they 
are directed is bound or may be required 
to make a return to them. The term is, 
however, chiefly used with reference to the 
time when the writ is returnable. Some 
writs are returnable at a date named in 
them, while others, such as writs of execu- 
tion, are returnable as soon as they are 
executed (Arch. Pr. 532), or if not executed 
within a certain time, generally sixty days 
from the time of their issue. 

I 2. By analogy to this use of the word, 
a summons or order to show cause is said 
to be returnable on the day appointed for 
hearing it. 

Returned into the clerk’s officje, (in 
statute respecting executions). 3 Pick. (Mass.) 
334. 

Returned well clothed, (in an agree- 
ment), 5 Mnnf. (Va.) 483. 

Returning, (in statute of limitations). 7 
Mass. 517, 

RBTURNINa BOARD.— The name 
applied in some of the States to the board 
of canvassers of elections. 

RETURNING* PROM TRANSPOR- 
TATION. — Coming back to England before 
the term of punishment is deter miuetl. It was 
an offense against public justice. (4 and 5 Will. 
IV. c. 67.) The punishment of transportation 
is abolished. See Penal Servitude. 

Returning into the province, (in a 
statute). 9 Serg. & B. (Pa.) 292. 

RETURNING OFFICER.— The official 
who conducts a parliamentary election in Eng- 
land. The sheriff in counties, and the mayor in 
boroughs. 

Returns, (in an insurance policy). 1 Hall 

(N.Y.)m. ^ V o 

Return8.home, (in an insurance policy). 3 

Cow, (N. Y.) 210. 

RBTURNUM AVERIORUM. — A 
judicial writ^ similar to the reiorno haJbendo.--^ 
Omell, 
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RBUS. — In the civil law, a defendant; 
j)i-uperiy the debtor to whom the question was 
put. the parties or litigants. Cum. Civ. 

L. 251. 

BEUS PBOMITTBITOL — See Betts 

STCPULAi^DI. 

BStJS STIPTTLANDI.— Tlie pai-ty to a 
stlpaUitiun is so called if he is the creditor or 
obligee, and the debtor or obligor to such a 
stipulation is called the “reus promiitendiP 
A\''hfcre there are several creditors or several 
debtors jointly entitled to or jointly liable under 
a stipn'latioii, they were respectively called 
^^correi/' i. e. joint rei — Brown, 

BBVB, or G-RBVE.— The hailifF pf a 
franchise or manor, an officer in parislies within 
forests, w ho marks the commonable cattle. — 
Cowell. 

Bevel, (defined). 12 B. I. 309. 

BBVELAOH. — Bebellion. — JDomesd. 

BEVEL AND, — The land which in Domes- 
day is said to have been thane-land, and after- 
wards converted into reveland. It seems to 
have been land which having reverted to the 
king after the death of the thane, who had it 
for life, was not granted out to any by the king, 
l)ut rested in charge upon the account of the 
reve or bailiff of the manor. Spel. Feuds c. 
xxiv. 

BEVELS. — Sports of dancing, masking, &c., 
formerly used in princes’ courts, the inns of court, 
and noblemen’s houses, commonly performed by 
night; there was an officer to order and super- 
vise them, wlio was entitled the “master of the 
revels.” — CowelL 

BEVEMOTB. — The court of the reve, reeve, 
or shire-reeve, 1 Beeves Plist. Eng. Law 6. 

BEVENDIOATION.— Upon the sale of 
goods on credit, by the law of some commercial 
countries, a right is reserved to the vendor to 
retake tliem, or he has a lien upon them for the 
price, if unpaid ; and in other countries lie pos- 
sesses a right of stoppage in t7'ansitu, only in 
ca^es of insolvency of the vendee. The Koman 
law did not generally consider the transfer of 
property to be complete by sale and delivery 
alone wltliout payment or security gdven for the 
price, unless tlie vendor agreed to’give a general 
rrodit to the purchaser; but it allowed the vendor 
to reclaim the goods out of the possession of the 
purchaser, as being still his own property. Qwd 
v&nduH (say the IPandects), non nliter^ fit acci- 
pimds, quam si ant pretium mhls solutum sitj aut 
satis en nomine datmij vel etiam fidem habuerimns 
mptori Hne ulld satisfactione. The present code 
of France gives a privilege or right of revendi- 
ention against the purchaser for the price of 
goods sold, so long as they remain in possession 
of the debtor. In respect to ships, a privilege 
is given by the same code to a certain class of 
Creditors, such as vendors^ builders, repairers, 
mariners, dsc,, tipon the ship, which takes efibet 
even agaimt subsequent purchHsei*s, until the 


ship has made a voyage after the purchase ; and, 
bv the general man time law, acknowledged in 
most, if not in all, commercial countries, hypothe- 
cations and liens are recognized to exist for sea- 
men’s wages and for repairs of foreign ships, and 
for salvage. (Story Oonfl, L. § 401.) — What'ton. 

REVENUE. — Income; annual profit 
received from land or other funds; also 
the profits or fiscal prerogatives of the 
crown, or government. Sf^e Exchkquer. 

Bevenue, (defined). 4 Blatclif. (U, S.) 311. 

Bevenue laws, (defined). 4 Biss. (U. S.) 
188; 1 Woolw. (U. S.) 170. 

(what are). 3 Pitlsb. (Pa.) 192; 15 

Int. Bev. Bee. 30. 

(what are not). 13 Blatchf. (U. S.) 

207. 

(in act of congress). 5 Blatchf. (U. 

S.) 514. 

Bevekues or the canal, (in State constitu- 
tion). 34 Barb. (N. Y.) 123, 134 ; 24 N. Y. 485, 
488. 

REVERSAL. — The annulling or mak- 
ing void a judgment or an outlawry. 

REVERSE. — To undo, repeal, or make 
void. A judgment is said to be reversed 
when it is set aside by an appellate court. 

Reverse, (as applied to a decree). 14 Wend, 
(N. Y.) 606. 

(as applied to a judgment). 7 Kan.s. 

254. 

Reversed, (defined). 1 Serg. <& B, (Pa.) 79. 

RBVBRSBR. — A reversioner. 

Reversio terra© ©st tanquarn terra 
revertens in possession© doiiatori, 
siv© hseredibus suis post donum fLni- 
tum (Co. Litt. 142) : A reversion of lan<l is, 
as it were, the return of the land to tlio p()sHe.H- 
sion of the donor or liis heirs after the termin- 
ation of the estate granted^. 

EEVERSION-^REVERSIONER.*-^ 

g 1. In land.-— Where a tenant in fee- 
simple grants the land to another porson 
for a term of years, or for life, or in tail, 
the estate so created is called a “particular 
estate,*^ being only a part, or partimla^ of 
the estate in fee, and the interest of the 
tenant in fee-simple, which still remains 
undisposed of, is called his “reversion.” 
It is a present or vested estate, by virtue 
of which he will have the possession of 
the land again on the determination of the 
particular estate. Similarly, if a tenant 
for life grants a lease for years, or if a ten- 
ant for years grants an underlease for a 
shorter term, the estate which remains in 
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him is called a “reversion.” The owner 
of a reversion is called the “ reversioner.” 

g 2. The relationship of tenure exists 
between the owner of the reversion and 
the particular tenant, and, therefore, fealty 
{q. V.) is nominally due from the latter to 
the former. A rent service or other ser- 
vice may also be reserved by the owner of 
the reversion, and thus made incident to 
the reversion, so that if the reversion is 
aliened the rent or service passes with it. 
The rent may be severed from the rever- 
sion, but the fealty cannot; therefore, if 
the owner grants the reversion to another 
person, he may reserve the rent to himself, 
but not the fealty. (Co. Litt. 142b et seq,; 
Wms. Beal Prop. 243. See Attornment; 
Bent, g 3.) A condition of re-entry may 
also be annexed to a reversion, and will 
pass with it on an assignment. Stat. 32 
Hen. VIIL c. 34; Co. Litt. 215 a, As to 
the difference between a reversion and a 
remainder, see Bemainder. 

g 3. Merger of reversion.— If A., being 
a tenant in fee-simple, grants a lease to B., 
and B. grants an underlease to C., reserv- 
ing a rent, this rent is incident to B/s re- 
version; consequently if A. grants his 
reversion to B., this causes a merger or 
destruction of B.*s reversion, and, at com- 
mon law, C.'s rent, being incident to it, 
would also be destroyed. B. would be 
tenant in fee-simple in reversion, but his 
right to the rent would be gone. To pre- 
vent this it has been enacted (in effect) 
that where the reversion expectant on a 
lease is surrendered or merges, the estate 
next in reversion or remainder shall, for 
the purpose of preserving the incidents to 
the reversion so merged, be deemed to 
be the reversion expectant on the lease. 
(Stat. 8 and 9 Viet o. 106, g 9 ; Wms. Beal 
3?rop, 251.) In the case supposed, there- 
fore, the rent payable by 0. would be con- 
verted into a rent incident to B.'s reversion 
in foe-simple. 

As to covenants running with the rever- 
sion, see Covenant, g 5f Bunnino with 
THE BeVERSION. 

g 4. In personalty.— ‘‘Beversion*^ is 
also used to denote a reversionary interest, 
<?. an interest in personal property sub- 
ject to the life interest of some other 
person. See Beversionary Interest, 


As to sales of reversions, see Beversion- 
ARY Interest, g 4. 

Beversion, (defined). 2 Dutch. (N. J.) 526. 

■ — (a right of entry is not). 12 N. Y. 121. 

(estates in). 4 Kent Com. 354; 2 Bl. 

Com. 175. 

(in a will). 13 Ves. 358 ; 2 Ves. Sr. 48. 

Beversion and remainder, (in a will). 10 
Wheat. (U. S.) 237 ; 1 T. B. 105. 

BEVBRSIONABY".— That which is to 
be enjoyed in reversion. 

BBVBRSIONARY INTEREST.— 

g 1. Any right in property, the enjoy- 
ment of which is deferred, is a reversionary 
interest in the wide sense of the term ; but 
in the ordinary sense of the term, rever- 
sionary interests are interests in property 
which are not reversions or remainders in 
the strict sense, but are analogous to them. 
Thus, if personal property is limited to A. 
for life, and after his death to B., this gives 
B. a reversionary interest analogous to a 
remainder in land. Similarly, if A. gives 
B. a life interest in chattels, A. retains a 
reversionary interest, analogous to a rever- 
sion in land. 

g 2. Be versionary interests were formerly 
only recognized by the Court of Chancery, 
being equitable interests. {See Equity.) 
They are usually created by means of 
trusts, the legal estate in the property 
being conveyed to trustees, as in the case 
of an ordinary marriage settlement of 
personal property. See Wms. Pers. Prop. 
310. See, aho, Settlement. 

g 3. Malins’s Act. — By Stat. 20 and 21 
Viet. c. 57, evei-y married woman, with the con- 
currence of her husband, may by deed dispose 
of every future or revei'sionary interest in per- 
sonal property, whether vestecl or contingent, to 
which she, or her husband in her right, may W 
entitled under any instrument made after the 
31st of December, 1857, or release or extinguish 
any power or equity to a settlement in regard to 
such pei'sonal pi’operty. Every such disposition 
must be acknowledged by her under the Fines 
and Recoveries Act, {See Acknowledgment, 
g 1.) The statute does not apply to marriage 
settlements, nor to reversionary interests whirh 
the married woman is restrained from alienating* 

g 4. Sales of reversions.— Formerly 
there was a rule in equity, that in the ease 
of the sale of a reversionary interest in 
real or personal estate, the purchaser was 
bound to show that he had given the fair 
market price for it, and if ho was unable 
to do so, the sale was set aside; this rule 
was abolished, in England, by Stat. 81 Viet* 
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c. 4, (Y^'ms. Eeal. Prop. 464; Poll. Cont. 
529 ; Earl of Aylesford v. Morris, L. E. 8 
Cb.490;) but in cases of fraud or unfair 
dealing equity still interferes. See Ex- 
pectant Heih; Inadequacy. 

REYBESIONABY LEASE.— One 

to take effect in futuro, A second lease to 
commence after the expiration of a former 
lease. All leases where a particular estate 
subsists are leases in reversion. Woodf. 
Land. <fe T. (10 edit.) 158, 160, 166. 

REVERSIONER. — One who has a 
reversion, 

REVERT, — To revert is to return. 
Thus, when the owner of an estate in land 
has granted a smaller estate to another 
person, on the determination of the latter 
estate the land is said to revert to the 
grantor. jSee Reversion ; Reverter. 

REVERTER. — In feudal times, on every 
giiint of land “a right remained in the grantor 
to the services of the grantee during the con- 
tinuance of his estate and to a return of the 
huid on its expiration. Whether this right of 
the grantor depended on an estate for life or in 
fee, it was of the same nature and indifferently 
called his ^ reverter,^ or ‘escheat;' but from the 
remoter probability of the return when the fee 
was granted, it became customary to call it, after 
a grant of the fee, his ^possibility of reverter;* 
by degrees that expression was applied to those 
cases only where a limited fee had been granted, 
and the word ‘escheat* was applied to those wliei'e 
the grant had conferred an absolute estate in fee- 
simple. A grant to a man and the heirs of his 
body, was at common law a limited fee ; and, 
therefore, after such a ^rant, a possibility of re- 
verter was said to remain in the grantor. When 
the Statute D& Donin converted such estates into 
estates tail, the return of the land wtis secured 
by it to the donor and wtis called his ‘reverter.* 
In all these cases, the words ‘reverter* and 
‘ j’eversion * are synonymous.** (Butler’s note to 
Fearne Rem, 881.) A revei'ter after an estate 
in fee-simple conditional, is still called a ‘possi- 
bility of reverter.** See P'ormedon; Pofssi- 
BXLITV, ? 2. 

Reverting, (in bankruptcy act). L. B. 6 
Ex. 279. 

REVEST. — To replace one in the pos- 
session of anything of which he has been 
divested, or put out of possession. (Bop. 
Ilusb. & W. 853.) It is opposed to divest. 
The words “revest^* and “divest** are also 
applicable to the mere right or title, as 
opposed to the possession.-— Brwn. 

REVIEW.— To examine again ; to re- 
vise or reconsider. Thus, when a taxing 


master or clerk has taxed a bill of costs, 
any party who is dissatisfied with the taxa- 
tion may, before the certificate or allocatur 
is signed, deliver to the opposite party and 
carry in before the taxing master an ob- 
jection specifying the items of which he 
complains, and apply to him to review the 
taxation accordingly. If any party is dis- 
satisfied with the result of this preliminary 
review, he may apply to a judge at cham- 
bers for an order to review the taxation, 
and the judge thereupon gives such direc- 
tions (if any) to the taxing master as he 
thinks proper. This is also called a “ re- 
taxation of the costs.** 

As to bills of review, see Bill op Review; 
as to the Court of Review, see Commission- 
ers, p. 236 n. 

Review, biles of, (distinguished from writs 
of error and appeal). 9 Pet. (U. S.)‘770 app. 

REVILINQ OHTJROH ORDI- 
NANCES. — An offense against religion^ 
punishable in England by fine and imprison- 
ment. 4 Steph. Com. (7 edit.) 208. 

Revising, (synonymous with “ correcting ’*). 
14 Me. 205. 

REVISING* BARRISTERS.—Biirris- 
ters appointed to revise the lists of voters for 
parliamentary elections, onVhich occasion they 
decide disputed claims to the right of voting. 
An appeal lies to the High Court in the Com- 
mon Pleas Division. 2 Steph. Com. ; Stiit. 
6 and 7 Viet e. 18; 36 and 37 Viet c. 70, and 
intermediate statutes. 

REVIVAL-REVIVOR.— 

I 1. Will. — The term revival is somo- 
time.s applied to wills. Thus, whores a tes- 
tator revokes a will, ho is said to revive it 
if he subsequently rc-oxe cutes it, or exo- 
cutes a will or codicil showing an intention 
to revive it. Jarm. Wills (4 oilit.) 145. 

§ 2. Divorce.— In the law of divorce, 
condonation (g. v.) being forgivonnss of a 
conjugal offense, with an implied condi- 
tion that the injury shall not ho ropouto<l, 
and that the condoning party shall bo 
treated with conjugal kindnesB, it follows 
that on breach of the condition, even by 
the commission of a slighter olTonae, the 
right to a remedy for the fortner injury is 
revived. Thus, in English divorce law, 
cruelty will revive condoned adultery. 
Browne Div. 102. 

? 8. Revivor of action, fec.-pTInder 
the practice of Courts of Chancery, when 
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a suit becomes defective by the death, 
iiiarriage or bankruptcy of one of the 
parties, or by an assignment of the sub- 
ject-matter of the suit pendente lite^ or by 
some other change in the interest of some 
of the parties, it is necessary to revive it, 
L e, take steps for carrying on the pro- 
ceedings. This is generally done by an 
order of revivor obtained as of course, but 
in some cases a new bill, called a “bill of 
revivor/' has to be filed. (Dan. Ch. Pr. 
1377 et seq.) Under the new English and 
codes practice, an order of revivor is only 
required where it is necessary to carry on 
the proceedings between the continuing 
parties and some new party; thus, where 
a defendant becomes bankrupt, an order 
of revivor may be obtained continuing the 
proceedings against his trustee as if he had 
originally been a defendant. Chorlton v. 
Dickie, 13 Ch. D. 160. See Abatement, g 5. 

i 4. Revivor of judgment.— In the 
common law courts, also, if six years 
elapsed, or if one of the parties died, after 
the recovery of a judgment, it became 
necessnry to revive it by writ of revivor, 
^dre fadas, or suggestion (Sm, Ac. 

(11 edit.) 300 d seq,; 8 Steph. Com. 591.) 
Under the new practice, when six years 
have elapsed from the recovery of a judg- 
ment, or any change has taken place in 
the parties to the judgment (e. g, by death), 
an application must be made for leave to 
issue execution; on that application the 
court or judge may either order execution 
to issue, or may direct any question neces- 
sary to determine the rights of the parties 
to be tried. See Judgment, ? 21. 

REVIVE.— To make oneself liable for 
a debt barred by the Statute of Limitations 
by acknowledging it ; or for a matrimonial 
offense once condoned by committing 
another. 

Bevived, (in statute of limitations). 37 Iowa 
206. 

REVIVOR, RlLilli OE.— Bill oe 
Bevivoe. 

Bevivor, bill of, (is the continuation of an 
old suit). 12Pet. (U.S.) 161 

REVIVOR, ORDER OF. See Order 

' OF Ekvivoe. 

REVOCABLE.— That which may be 
revoked.— Power; Revocation; Will. 


REVOCATION— REVOKE. — Latin’: 

revocare, to recall. 

J 1. To revoke literally means to recall. 
Thus, to revoke an offer or authority is to 
withdraw it. Revocation is the operntioii 
of revoking. Revocation is of three kinds : 
by act of the party; by operation of law, 
and by order of a court of justice (judicial 
revocation). 

I 2. By act of the party.— Revocation 
by act of the party is an intentional or 
voluntary revocation. The principal in- 
stances occur in the case of authorities 
and powers of attorney and wills. The 
two former require no particular form of 
revocation. (Stokes Pow.Att. ; Poll. Con t. 
10; Sm. Merc. L. 153.) A will may be re- 
voked by a subsequent inconsistent will or 
codicil, or by a writing declaring an inten- 
tion to revoke, and executed with the 
same formalities as a will, or by the burn- 
ing, tearing, or otherwise destroying the 
same by the testator, or by some person in 
his presence and by his direction, with the 
intention of revoking it. Wms. Ex. 123. 
As to revocation by marriage, see infra, 
I 3; and as to alterations in wills, see 
Alteration, &o., 1 4. 

? 3. In law, or constructive.— A re- 
vocation in law, or constructive revo- 
cation, is produced by a rule of law, 
irrespectively of the intention of the par- 
ties. Thus, a power of attorney is in gen- 
eral revoked by the death of the principal. 
(Stokes L of A.) But after the 31st De- 
cember, 1881, acts done under a power of 
attorney, without notice of its revocation, 
will, in England, be good. (See Power op 
Attorney.) A will is always revoked by 
the subsequent marriage of the testator, 
except when made in exercise of a power 
of appointment under which the property 
appointed would not, in default of appoint- 
ment, pass to the real or personal repre- 
sentatives or next of kin of the testator. 
As to the effect of insanity in revoking au 
authority, see Lotaoy, p. 777 n. As to 
powers of revocation, see Power, J 12. As 
to the revocation of a guarantee, see Guar- 
anty, g 5. 

g 4. JudioiaL— When a grant of pro- 
bate or letters of administration has heen 
improperly obtained, it may be revoked 
by the court at the instance of a person, 
interested. The grant is then produced at 
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the registry, and canceled. Coote Prob. Pr, 
164 et seq.; Browne Prob. Pr* 244. 

Eevocation, (of power of attorney). 8 
Wheat. (U. H.) 201, 

(of submission to aTbitration). 3 

Halst. (N. J-J 116 j 1 Cow. (IST. Y.) 335 ; 2 Barn, 
Ss Aid. 394,* 5 M. 507: 1 Marsh. 366 j 1 Moo. 
287. 

(of a will). Coxe (N. J.) 212 ; 4 Kent 

Com. 520; 1 Chit. Gen. Pr. 363. 

BBVOCATION AND NEW AP- 
POINTMENT. — The appointor may re- 
serve a power of revocation and new 
appointment in the deed of appointment, 
although not expressly authorized so toj 
do, by the assurance creating the power; 
and such a power may be reserved toties 
quotiea. By a revocation the original 
power revives. When a deed of appoint- 
anent contains no power of revocation, 
it is absolute and cannot be revoked, al- 
though there be a power of revocation in 
the assurance creating the power. When 
a power is executed by will, an express 
power of revocation need not be reserved, 
since a will is revocable, — Wharton^ 

EEVOCATION OF AGBNOY.— 
An agency is dissolved or determined in 
several ways — 

L By the act of the principal, either 
(a) Express, as 

(1) By direct and formal writing, 
publicly advertised ; 

(2) By informal writing to the agent 
privately; 

(3) By parol ; or 

[1) Implied from circumstances, as 
by appointing another person to do the 
Biime act, where the authority of both 
would be incompatible. 

The exceptions to the power of the 
principal to revoke his agent’s authority 
at mere pleasure, are 

(1) When the principal has express- 
ly Btipulatod that the authority shall 
be irrevocable, and the agent has also 
an interest in its execution. 

(2) Whore an authority or power is 
coupled with an interest, or is given 
for a valuable consideration, or is a 
part of a security, unless there is an 
express stipulation that it shall be 
revocable. 


(3) When an agent's act in pursu- 
ance of his authority has become 
obligatory, for nemo potest muiare cotjt 
silium simm in alterius injuriani, 

ir. By the agent’s giving notice to his 
principal that he renounces the agency; 
but the principal must sustain no damage 
thereby; otherwise the agent would be 
responsible therefor. 

III. By operation of law, as 

(а) By the expiration of the period 
during which the agency was to exist or 
to have effect. 

(б) By a change of condition or of 
state, producing an incapacity of either 
the principal or the agent, as 

(1) Marriage of a/eine sole principal. 

(2) Mental disability established by 
inquisition, or where the party is placed 
under guardianship. 

(3) Bankruptcy, exceptingaa tosuch 
rights as do not pass to the trustee un- 
der the adjudication. 

(4) Death, unless the authority is 
coupled with an interest in the thing 
vested in the agent. See Bailey v. Ool- 

I letfc, 18 Beav. 179. 

(5) By the extinction of the subject 
of the agency. 

(6) By the ceasing of the principal’s 
powers, 

(7) By the complete execution of 
the trust confided to the agent, who 
then is /mete offlelo, — WJiarion^ 

REVOCATION OP OFFEB.Sed 
Offer; Retract. 

REVOCATION OP PROBATE 
AND LETTERS OP ADMINIS- 
TRATION is effected in two ways: (1) 
By an action for the purpose ; (2) on an 
appeal to a higher tribunal to reverse the 
sentence by which they are granted. X 
Wms. Ex. (7 edit.) 671 etseq, 

REVOCATION OP WILL.- See 

REVOOATioiir, i 2, ' 

RBVOOATIONE PARLXAMENTL 
•—An ancient writ for recallmg a parliament 
4 Inst*v44. 

REYOOATXTR.— It is recalled. A phrase 
Indicating that a jiulgment is annulled by the 
court for an error of fact* 

REVOKE,-^ FmooxTim. 
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REVOLT. — An offense by seamen anal- 
ogous to mutiny {q, v.) See, also. United 
States V. Kelly, 11 Wheat. (U. S.) 417, and 
authorities cited under Confinement. 

Revolt, (what constitutes). 1 Sprague (U. 
S.) 374; 4 Wash. (U. S.) 402. 

(endeavor to make, defined). 2 Curt. 

(U. S.) 225; 1 Mas. (U. S.) 147: 4 Wash. (U. 
S.) 528 ; 11 Wheat. (U. S.) 417 ; Serg. Const. L. 
344. 

REWARD. — A recompense for any- 
thing done. In order to encourage the 
apprehending of certain felons, rewards 
are often bestowed on such as bring them 
to justice. As to advertising a reward for 
the return of stolen or lost property, see 
Advertisement, 2 3. 

Reward, (right of fin3er to sue for). 6 Mass. 
344; iNev. &M. 418. 

(when, cannot be recovered by suit). 

1 Mau. & Sel. 108. 

(offered by public advertisement is a 

contract). 4 Barn. <& Ad. 621. 

REX. — King ; the king. 

Rex est le^alis et politicus (Lane 
27) ; The king is both a legal and political 
person. 

Rex est lex vivens ( Jenk. Cent. 17) : 
The king is the living law. 

Rex est major sin^lis, minor uni- 
versis (BMCt. 1. 1 c. viii) : The king is greater 
than any single pei-son — less than all, 

Rex hoc solum non potest faoere 
quod non potest injuste agere (11 Co. 
72) : The king can do everything but an in- 
justice. 

Rex non debit esse sub homine, 
sed sub Deo et sub lege; quia lex 
faoit regem (Bract. 1. 1 fo. 5) : The king 
ought to be under no man, but under God and 
the law ; because the law makes a king. 

Rex non potest peooare (2 Roll. 304): 
The king can do no wrong, 

Rex nunquam moritur: The king 
never dies, i. e. the person only is changed ; the 
sovereign always exists. 

RHAITDIR.— A part in the division of 
Wales before the Conquest; every township 
comproh ended four gavels, and every gavel had 
four rhandira, and four houses or tenements con- 
stituted every rhandir. Tayl. Hist. Gav. 69, 

RHETORIC.— The art of speaking not 
merely eorrootly, but with art and elegance. 
^Latham. See Whate. EL Rbet. Introd. 2 1. 


RHODIAN LAW. — ^A code of maritime 
law made by the people of Rhodes, 

RIAL. — A piece of gold coin current for 10s. 
in the reign of Henry VI., at which time there 
were half-rials, and quarter-rials, or rial-far- 
things, In the beginning of Queen Elizabeth's 
reign, golden rials were coined at 15s. a-piece ; 
and in James I. there were rose-rials of gold at 
30s., and spur-rials at 16s. Lownd. Eas. Coins 38, 

RIBATJD. — A rogue; vagrant; whoremon- 
ger ; a person given to all manner of wickedness, 
—awelL 

RIBBONMEN. — ^Associations or secret 
societies formed in Ireland, having for their 
object the dispossession of landlords by murder 
and fire-raising. (See Alison’s Hist, of Europe 
I from 1815 to 1852, vol. IV. c. xx, 2 13.) — IVhar^ 

I ton. 

I Ribbons, (in act of congress), 4 Cliff. (U. S.) 
122 . 

Bice, (is not com). 6 Bos. & P. 213. 

RICHARD ROB, otherwise 
I TROUBLESOME. — The casual ejector 
and fictitious defendant in ejectment, whose 
services are no longer invoked. See John Dob j 
Ejectment, 2 2. 

RIDER, — ^A rider, or rider-roll, signified 
a schedule or small piece of parchment 
annexed to some part of a roll or record. 
In familiar use any kind of schedule or 
writing annexed to a document which 
^ cannot well be incorporated in the body 
of such document is called a rider.” 

RIDER-ROLL. — See Rider. 

RipiNO ARMED.— The offense of riding 
or going armed with dangerous or unusual 
weapons, is a misdemeanor tending to disturb the 
public peace by terrifying the good people of the 
land. 4 Steph. Com. (7 edit.) 357. 

RIDING- clerk;.— O ne of the six clerks 
in Chancery, who, in his xurn, for one year, 
kept the controlment books of all grants that 
passed the great seal. The six clerks were super- 
seded by the clerks of records and writs. 

RIDINGS.— Corru]^ed from inthmgs. The 
names of the parts or Divisions of Yorkshire, 
which, of course, are three only, viz.; Ept 
Riding, North Riding, and West Riding. 

RIENS IN ARRERE. — Nothing in 
arrear. The name of the plea in bar used by the 
plaintiff in an action of replevin when he 
alleges that the rent has been paid or satisfied 
before the distress was taken. The reply whicli 
hjrxs taken the place of the plea in bar under the 
new English practice is sometimes called by the 
same name. Woodf. Land. & T. 476. See 
Replevin. 
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BIBlSrS PASSA PER LE FAIT.— 
]SiOthing pa5?s€d by the deed. The proper form 
of plea by which to deny the validity or efiect 
of a conveyance. 

RIEKS PER BESGENT.— The plea 
pleaded under the common law practice by an 
heir-at-law sued for a debt of his ancestor when 
he had no lands by descent. Arch. Pr, 1013. 
See Judgment, § 12. 

RIBR, or RBER-OOU3SrTTr. — Close 
county, in opposition to open comity. It appears 
to be*^ some public place which the sheriff 
appoints for the receipt of the king’s money 
after the end of the county court. Fleta says it 
is dies erastinus post coimtatum. — JBncyd. Lond, 

RIPPIiARE. — To take away anything by 
force. 

RIFliETUM. — A coppice or thicket. — 
CowdL 

RIGHT.— 

I 1. In general. — A right, in its most 
general sense, is either the liberty (pro- 
tected bylaw) of acting or abstaining from 
acting in a certain manner, or the power 
(enforced by law) of compelling a specific 
person to do or abstain from doing a par- 
ticular thing. We may, therefore, define 
a ‘legal right* as a capacity residing in one 
man of controlling, with the assent and 
assistance of the State, the actions of 
others.’* (HoH. Jur. 56.) It follows that 
every right involves (1) a person invested 
with the right, or entitled; (2) a person or 
persons on whom that right imposes a cor- 
relative duty or obligation;* (3) an act or 
forbearance which is the subject-matter of 
the right.f In some cases there is also (4) 
an object, i. e. a person or thing to which 
the right has reference, as in the case of 
ownership. 

With reference to their ultimate object 
or purpose, rights and duties are either 
primary [substantive, original], or second- 
ary [adjective, sanctioning]. 

g 2- Primary rights are those which 
can be created without reference to rights 
already existing. Thus, if A. contracts to 
pay me $50, my right to the payment of 
that sum is a primary right. Primary 


rights are of two classes : (1) Those rights 
to which every member of the community 
is pnmd facie entitled; they consist of (a) 
personal (or absolute) rights (1 Bl. Com. 
123), e. g. the right to life, health and 
liberty of action (see Tort), and (b) public 
rights, which are those rights by which 
every member of the community is p 7 'hnd 
facie entitled to use certain things which 
either belong to the State, or, if they be- 
long to private persons, are subject to the 
right of public user ; such are the rights 
of the public in respect of the sea, navi- 
gable rivers, highways, public parks, <feo. 
(Seethe various titles, and Publici Juris.) 
(2) Those rights which arise from relations 
other than membership of a communitj^, 
and include the ordinary rights arising 
from ownership, contract, marriage, and 
similar relations. J6. 

? 3. Secondary rights can only arise 
for the purpose of protecting or enforcing 
primary rights. They are either preventive 
[protective] or remedial [reparative]. 

? 4. Preventive or protective sec- 
ondary rights exist in order to prevent 
the infringement or loss of primary rights. 
They are judicial when they require the 
assistance of a court of law for their en- 
forcement, and extrajudicial when they 
are capable of being exercised by the 
party himself. The right to prevent a 
threatened injury by injunction, ihe right 
to take proceedings to obtain a judicial 
recognition of a right whicli miglit be lost 
by lapse of time or adverse uam*, the right 
to institute proceedings for the ndniinis- 
tration of the estate of a deceased pfU'Hoa 
or the assets of an insolvent j^erson or 
corporation, and the right to Hocurity 
against the commission of a crime, are 
instances of judicial preventive rights, 
and the right of self-defense is an inHtiuice 
of an extrajudicial preventive right. Sepf 
akOf Administration; De Bene Esse; 
Lkoitimaoy; Kk Exeat Regno; Pkrckt- 
UATiON OF Testimony. 

g 5. Remedial, or reparative second- 
ary rights are also either judicial or ox- 


*It is sometimes said (e. g, 1 Steidi.'Com. 136) fMr. John Stuart Mill (3 Dinsert. and DIhc*,) 
that the correlative of “right’* is “wrong,” but sn^csts that the idea of bonoiit to the pcrs<»n 
this is hardly correct; a wrong is a right plus a entitled is involved in the con(ietaion of a riaht, 
violation ; in other woi*ds, a rigJit may exist but this is erroneous. The tiuestion of benefit is 
without a wrong. Possibly the ethical use ol Jbie one for the legislator, not for the jurist, 
words led to the confusion. 
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trajudicial. They may further be divided 
into (1) rights of restitution or restoration, 
which entitle the person injured to be 
replaced in his original position ; (2) rights 
of enforcement, which entitle the person 
injured to the performance of an act by 
the person bound; and (8) rights of satis- 
faction or compensation. A right of entry 
or re-entry^ is an extrajudicial right of 
restitution, a lien is an extrajudicial right 
of enforcement, a right of distress or re- 
tainer is an extrajudicial right of satisfac- 
tion, the right of bringing an action of 
ejectment or detinue is a judicial resti- 
tutive right, the right of obtaining an 
injunction for specific performance and 
the right to compel the payment of a debt 
are judicial rights of enforcement, and the 
right of bringing an action of damages for 
breach of contract or tort is a judicial 
right of satisfaction. See Eemedy. 


i 2). My right to liberty of action, so long 
as I do not interfere with other persons' 
rights, is a right in rem; if B. infringes 
that right by imprisoning or assaulting me, 
I acquire a right to recover damages 
against him, which is a right zn personayii 
belonging to the class of secondary rights. 
Supra, I 5. 

I 8. Primary rights in personobm are 
either affirmative [positive] or negative, 
according as they require for their per- 
formance an act or a forbearance. Thus, 
if A. contracts with B. not to carry on 
business in a certain place, B. has a nega- 
tive right against A. 

I 9. Primary rights in personam arc also 
subject to the following divisions : absolute 
and conditional, legal and equitable, per- 
sonal and transmissible, and of perfect and 
imperfect obligation.* See the various 
titles, and Conteact, ? 11 ; Obligatioit, 


With reference to the nature of the 
obligation which they impose, rights are 
either in rem [real rights, general rights, 
rights against the whole world, jurain rem,} 
or in personam [personal rights, relative 
rights, rights against determinate persons, 
jura in personam], 

i 6. Bights in rem.— A right in rem is 
one which imposes an obligation on per- 
sons generally, L e, either on all the world 
or on all the world except certain deter- 
minate persons. Thus, if I am entitled to 
exclude all persons from a given piece of 
land, I have a right in rem in respect of 
that land ; and if there are one or more 
pprsons, A., B., and C., whom I am not 
^jititled to exclude from it, my right is still 
a right in rem. So if 1 am entitled to the 
services of a servant, I have a right m rem 
which obliges all other persons not to in- 
terfere wrongfully with that relation. (See 
Master and Servant, | 3 ; Sekvioe.) A 
right in rem is always negative. 

g 7. Rig*hts in personam.— A right in 
personam is one which imposes an obliga- 
tion on a definite person- Thus, if A. 
agrees to pay me $50, niy right to tliat sum 
against A. is a right in personam, belong- 
ing to the class of primary rights (mpra, 

*As to lights generally, see Austin's 
clenoe, Markby's Elements of Law, and Jlolland's 
J iiriHiirudetu'C, pamm. 

The divisions of rights into public and pwvat^ 


3 4. 

? 10. *'Kig*ht” and •'estate.'—* 'Right" 
is used by the old writers on real property 
law in the technical sense of a right which 
an owner of land has when be has been 
disseised, so that be has only the right of 
recovering possession either by entry or 
action. His estate was then said to be 
turned to a right. (Co. Litt. 345a; Arch- 
er’s Case, 1 Co. 67 a.) If A. was disseised 
by B., and B. died while in possession, so 
that the land descended to his heir, A. 
could not recover possession by entry, but 
had to bring a possessory action. [See 
Descent Oast.) If A. further sulfered a 
certain time to elapse, or had judgment 
given against him in a possessory action, 
he could no longer recover by a possessory 
action, but only by an action on the right, 
meaning the right of ownership as opposed 
to the right to possession. Hence his es- 
tate was said to be turned to a mere, bare 
or naked right. (Co. Litt. 266a, notes to 
289a and 278 b.) These distinctions no 
longer exist, real actions having been 
abolished. 

3 11. “Right," like “title" (q, v,), some- 
times connotes the idea of a mode of ac- 
quisition. Thus, a person is said to hold 

and into normal and abnormal, are not given 
here, because they are merely another way of 
dassifying the law itself See Law ; Status. 
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or own property in his own right, or in 
right of another {in auter droit). If it de- 
scends to him, or he purchases it, he 
obtains it in his own right; but if he 
acquires it as representing another person, 
he is said to take it in auter droit. The 
principal mode of taking personal prop- 
erty in auter droit is by executorship or 
administration, for the executor or admin- 
istrator holds the goods of the deceased as 
his representative. So, in many jurisdic- 
tions, when a man marries a woman seised 
of land in fee in her own right, he gains 
an estate of freehold in her right, lasting 
during the coverture. (Co. Litt. 350b.) 
The difference is of importance with regard 
to the law of merger (g. v. g 3). 

g 12. Of common rigrht, — In the 
phrase “of common right,” the word 
“right” seems to be used in a somewhat 
similar sense. Thus, when it is said that 
the remedy of distress for arrears of a rent 
service exists of common right, (Co. Litt. 
142a; where, however, the phrase “com- 
mon right” is said to mean “common 
law,”) and that every freehold tenant of a 
manor has a right of common of pastui'e 
appendant of common right {Id. 122a), it 
is meant that the right is created by law, 
and not by agreement between the parties. 

g 13. “Right,” and “wrong.”— “Right” 
is used in law, as well as in ethics, as op- 
posed to “wrong.” Thus, a person may 
acquire a title by wrong. See Title. 

Eight, (d’efined). 6 !Neb. 37, 40; 7 How. 
(N. Y.) Fr. 124, 130. 

(synonymous with “estate”). 2 Cai. 

(N. Y.) 346. 

(not synonymous with “law”). 46 

Conn. 364, 

Eight, all my, (devise of). 6 Binn. (Pa.) 
97; 4MOO.&P. 445. 

(in a release). 2 Pres. Est. 62. 

Eight accbued, (in a statute). 3 Cai. (N. 
Y.) 325. 

RIGHT CLOSE, -WRIT OF.— An abol- 
ished writ which Jay for tenants in ancient de- 
mesne, and others of a similar nature, to try the 
light of their lands and tenements in tlie court 
of the lord exclusively. 1 Steph. Com. (7 edit.) 
224. 

Eight, debt on duty, (in a statute). 60 
Vt. 99. 

Eight heies, (who are). 53 Md. 650. 

(in a deed). 8 Ves. 235. 

(in voluntary settlement). 14 Ch. D. 

614. 

(in a will). 10 Ch. D. 146; 2 P, 

Wins. 135 * 1 T. B. 630 ; 2 Ves. 214 ; 4 Id. 766. 


RIGHT IN COURT.— Eectus ts 
CUEIA. 

RIGHT OP ACTION.— 
g 1, The right to bring an action. Thus, 
a person who is wrongfully dispossessed of 
land has a right of action to recover it. 
i See Actio Personalis Moritur Cum Per- 
sona; Cause of Action; Chose in Action; 
Remedy. 

g 2. In the old writers, “right of action ” 
is commonly used to denote that a person 
has lost a right of entry (g. u), and has 
nothing but a right of action left. Co. 
Litt. 363 b. See Eight, g 10. 

RIGHT OF DISCUSSION.— .Sfee Dis- 
cussion. 

RIGHT OP ENTRY.— 
g 1, A right of entry is the right of 
taking or resuming possession of land by 
entering on it in a peaceable manner. See 
Entry. 

Rights of entry are of two kinds — 
g 2. Original, or mere.— An original 
or mere tight of entiy is a right of entry 
and nothing more. Thus, where a person 
has been disseised of land, or where an 
estate has determined, so that he becomes 
entitled to the possession of the land, he 
has an original right of entry. This kind 
of right was formerly inalienable, but may 
now be disposed of, in England, by deed. 
(Stat. 8 and 9 Viet. c. 106, g 6 {see cases 
cited in note (6) as to the construction of 
this section); Wms. Seis. 124; Litt. g 414 
et seq.) It is sufficient to support a con- 
tingent remainder, if the estate of the dis- 
seisee was itself sufficient. Archer's Case, 
1 Co. 66 b. 

g 3. On breach of condition, &io.— A 
right of entry, by the exercise of which an 
existing estate is defeated, is a right at- 
tached to a reversion. Ifc was formerly 
called a “title of entry,” to distinguish it 
from an original right of entry, t)ecauso 
it could not be enforced by action, and 
was, therefore, not a right in the technical 
sense. (Co. Litt, 240 a, 345 b ; Foarnc Rom. 
381 n.) It is also sometimes called a 
“right of re-entry.” The commonest in- 
stance of this kind of right occurs in an 
ordinary lease, in which it is usual to 
reserve to the lessor the right of determin- 
ing the lease by re-entry, if the lessee faili 
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t(» VV rciii or pv^rform the covenants. 
(Litt, ^ iliis kind of right is inalien- 

able by itself, althougn die benefit of the 
condition nasses on an assignment of the 
reversion, so that the assignee can take 
advantage of any breach ot tne condition 
committed after the asaignn^eno. Hfint v. 
Bishop, 8 Ex, 680; Hunt u ICe.nnant, 9 
Ex. 640; Wms. Seis. 125; Woocli. Land. & 
T. 289. See Continual Claim; IVscent 
Cast ; Sight of Action ; Title. 

Sight of expectancy, (in a deed). 3 Hill 
(N. Y.) 641. 

Sight op pasturage usually enjoied, 
(in a statute), L. R. 9 Q. B. 162. 

EIGHT OF POSSESSION. — jSee 
Possession, g 3. 

Sight op pboperty, (what is). 12 Allen 
(Mass.) 348. 

RIGHT OP EEPRBSEJSTTATIOlSr 
AND PBRPORMANOB.-By the Acts 3 
and 4 Will. IV. c. 15, and 5 and 6 Viet. c. 45, 
the author of a play, openi, or musical composi- 
tion, or his assignee, has the sole right of repre- 
senting or ciuising it to be represented in puolic 
at any place in the British doininions during the 
same period as tlie copyright in the work exists. 
The right is distinct from the copyright, and 
requires to be separately registeiun. (Shortt 
Copyr. 114 ei seq,; Goryton on Stage-Sight.) 
At one time they were distinguished by being 
called “book copyright” and “stage copyright” 
(Seade v. Conquest, 11 Com. B. (N. s.) 479; see 
Stage-Eight), but this is inaccurate. 

? 2. The Act 7 and 8 Yict c, 12 provides for 
the protection, by order iu council, of the right 
of representing or performing in this country 
dramatic pieces or musical compositions first 
publicly represented or performed in a foreign 
country. 

RIGHT OP SEAROH.-;S<5fi Search. 


[ Right, titie and interest, (conveyance 
ofvL 3 Wheat. (U.S.) 452. 

(in a will). 4 Wheel. Am. C.L. 382; 

1 Salk. 234. 

Right, title, interest, claim and demand, 
(in a deed). 1 Yeates (Pa.) 154. 

RIGHT TO BEGIN. — On the hearing 
or trial of a cause, or the argument of a 
demurrer, petition, &c., the right to begin 
is the right of first addressing the court or 
jury. The right to begin is frequently of 
importance, as the counsel who begins has 
also the right of replying or having the 
last word after the counsel on the opposite 
side has addressed the court or jury. This 
rule is subject, in England, to the excep- 
tion that where the second counsel at a 
trial before a jury does not call witnesses, 
the counsel who began has no right of 
reply. 

The general rule is? that the plaintiff has 
the right to begin if the affirmative of the 
ifcsue is on him, or if the onus of proving 
any one material issue, or of proving the 
amount of damages, rests on him. Other- 
wise, if the affirmative of the issue lies on 
the defendant, he has the right to begin. 
Arch. Pr. 854, 368. 

Right to land, (implies what). 8 Wheat. 
(U. S.) 76. 

Right to redeem, (a grant of, passes cove- 
nants real). 3 Mete. (Mass.) 81. 

RIGHT, WRIT OP.—The highest 
writ in the law, sometimes called, to dis- 
tinguish it from others of the droitural 
class, the “writ of right proper.’' Abol- 
ished, in England, by 8 and 4 Will. IV. c. 
27. 3 Steph. Com. (7 edit.) 392, 415 n . ; 4 
Id. 412. 


RIGHT OF WAY, -See Rule of the 
Road; Way. 

Right of way, (defined). 76 III. 616: 50 
Wio. 71, 70. 

— (in a statute), 2 Barb. (N. Y.) 432, 

Right of way of an alley, (in a deed). 
9 N. W. Bep, 426. 

. Right or interest in land, (a reversion 
is). 4 Mas. (U.S.) 467, 488. 

RIGHT PATENT.— An obsolete writ, 
w,hic'h was brought for lands and teneuienta, ana 
not for an advowsou, or coiniuon, and lay only 
for an estate in fee-simple, and not fox* him who 
had a lessor estate, as tenant In ta^ tenant in 
fruuk marriage, or tenant for life,— JPl N. J3 A » 

Right, fower, or frivxlege, (in a local 
government act)* L. R. 7 Q. B. 690. 


Rights, (defined). Hob. 242, 

Bights aooxiued, (what are not). 41 Iowa 

112 . 

Rights and PErviLEGES, (in hill of rights). 
18 Minn. 199. 


RIGHTS, BILL OW.See Bill of 
Rights. 

RIGHTS, PETITION OP. — See 

Petition op Rights, 

Ring, (in a will). 1 Atk. 416 w* ; 1 Yes. & B* 
364, ‘ 

Binghone, (defined), Oliph. Hors. 48, 50, 

RING-DROPPING,— A trick variously 
practiced. One mode is as follows, the circum** 
stances being taken from Patch’s Case, 2 East P# 
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C. 678 : The priuoner, 'vvith accomplices, being 
with, their victim, pretend to find a ring wrapt 
in paper, appearing to be a jeweler’s receipt for 
a ‘‘rich brilliant diamond ring” They oifer to 
leave the ring with tlie victim if he will deposit 
some money and liib \yatch as a security. He 
lays his watch and mciney, is beckoned out of 
the room by one of the confederates, ^yhlle the 
otlieis take away his watch, &c. Tliis is a lar- 
ceny. See, farther, 2 Euss. Cr. & jM. (4 edit.) 
226 et seq . — Wharton. 

nmama the changes.— a trick 

practiced by a ci;iniinal, by which, on receiving 
a good piece of money in payment ot an article, 
he pretends it is not good, and, changing it, 
returns to the bnyer a counterfeit one, as an 
Frank’s Case, 2 Leach G4: A man having bar- 
gained with the prisoner, who was selling frnit j 
about the street, to have five apricots for six- 
pence, gave him a good shilling to change. The 
priboner put the shilling into his mouth, as if to 
test it by biting, and returning a shilling, said it 
was a bad one. Tlie buyer gave him a second, 
which he treated like "the first, and returned 
with the same words, and so with a third shil- 
ling. The shillings he returned being bad, this 
was an uttering of false money. (1 Buss. Cr. & 
AX. (4 edit.) 125.) — Wharton, 

BINQ:Q,—Se6 Givino Kings; Sebjeants 
AT Law. 

EIOT— I 

? 1. A riot is an unlawful assembly which j 
has actually begun to execute the purpose 
for which it assembled by a breach of the 
peace, and to the terror of the public. A 
lawful assembly may become a riot if the 
persons assembled form and proceed to 
execute an unlawful purpose, to the terror 
of the people, although they had not that 
purpose when they assembled. Bub a riot j 
dannot take place unless three persons at 
least are present. Every person convicted 
of riot is liable to be sentenced to fine and j 
imprisonment. Stcph, Cr. Big. 41; 1 Euss. 
Cr. & M. 3G4 et 889. 

g 2. Reading the Riot Act,— In English j 
law, where twelve or more persons are commit- 1 
ting a not, it is the duty oi the mayoi’, sherifij j 
and certain other ofiiccns to make a proclamation 
in the queen’s name, commanding them to dis- 
perae ( commonly called reading the Riot Act) ; 
and every person who obstructs the making of 
tlie proclamation, or continues to riot for one 
hour afterwards, is guilty of felony, and liable 
to penal servitude for life, or three yearn’ im- 
prisonment with hard labor. (Stat. I Geo, T. st. 
2, 5 ; 1 Russ. Cv, & M. 374.) Similar prochir 

rnations liave been occasionally made in America 
during public disUu'bances. 

i t'i. Bio’fous injuries to propert:^.— • 
The riotouH demolition, or attempted demolition, 
of any building, machinery, or mining plant, isj 
felony, punishable in England with penal sorvi - 1 


tilde for life, or two yeara’ imprisonment with 
hard labor. Eiotous damage or injury to any 
building, machinery, or mining plant, is a mis- 
demeanor, punishable with seven years’ penal 
servitude, or two years’ imprisonment. (Stat. 

I 24 and 25 Viet. c. 97 ; 1 Euss. Cr. & M. 3GS. 
See, aiso, Stat. 33 Geo. III. c. 67.) Similar 
offenses are punished by statute in the several 
States. See Affray ; Bout ; Unlawfui. As- 
sembly. 

Riot, (defined). 42 Ind. 273, 275; 2 McCord 
(S. C.) 117; 8 Wheel. Am. C. L. 1 ; 3 Crim. L. 
Mag. 225. 

(what is). 10 Mass. 518 ; Add. (Pa.) 

190; 1 Hill (S. G.) 361 ; 1 Oreg. 163; 2 Campb. 
358; 11 Mod. 101, 116. 

(what is not). 1 Craiich (U. S.) C. 0. 

140. 

BIOT A.CT.See Biot, § 2. 

Eiotoits and tumui.tuous manner, (in a 
statute). 59 Ind. 572. 

RIOTOUSLY.— A technical word, 
properly used in indictments for riot. It 
of itself implies force and violence. 2 
Chit. Crim. L. 489. 

RIP A. — ^In the civil law, the bank of a 
river, 

BIPARIA. — A medijvvnl-Latin word, 
which Lord Coke takes to mean water running 
between two banks; in other places it is ren- 
dered bank. 

RIPARIAN. — Thnt which relates to or 
is connected with the bank of a river. 
(Not the bed of the river: Lyon v. Fish- 
mongers’ Co., 1 App. Gas. 683.) A ripar- 
ian proprietor or owner is a peraon who 
owns land through or past which a river 
runs; and riparian rights are those aris- 
ing from such a property. Tho riparian 
owner whoso land is nearer the source of 
the river is called the “upper riparian 
owner” as compared with him whoso land 
is more remote from the source. Bwiudou 
Waterworks Co. v, Wilts, &c., Co., L. R. 7 
H. L. 697. 

As to the rights of riparian owneris, see 
Water. 

RIPARIAN NATIONS.— In inter- 
national law, those who poHsess opposite 
banks or different parts of banka of one 
and the same river, 

Ripartan frofrietobs, (defined). 22 Pick. 
(Musa.) 356. 

RIPARIAN mQST&.^See Ripah- 
xan; Water. 
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RIPTOWELL, or REAPTOWEL.— 
A gratuity" or reward given to tenants after they 
tad reaped tlieir lord’s com or done other cus- 
tomary duties. — Cowell, 

BEPUARIAN LAWS.— A code of laws 
belonging to the Franks, who occupied the coun- 
tij upon the Rhine. 

RIPUARIAN PROPRIETORS.— 
Owners of lands bounded by a river or 
water-coarse. See RiPAKiAiir, 

RISK.— 

§ 1. In the law of marine insurance, 
risk denotes (1) a danger or peril insured 
against; (2) the possibility of the loss hap- 
pening under such circumstances as to 
make the underwriter liable, {see lonides 
V. Pender, L. R. 9 Q. B. 538;) when this 
possibility has arisen (e. g, by the depar- 
ture of the vessel), the risk is said to com- 
mence or attach (Maud. & P. Mer. Sh. 428), 
and the assured's interest is said to be “ at 
risk.” Allison u Bristol, <fec., Co., 1 App. 
Gas. 209. 

? 2. Entire— Divided. — When the in- 
surance is of such a nature that the peril 
w’hicb would make the underwriter liable 
for a total loss may happen as soon as the 
risk commences, the risk is said to be 
” entire;” if, on the other hand, some cir- 
cumstance which would have contributed 
to the happening of the peril insured 
against has not taken place, the risk is 

divided” or apportion able.” For in- 
stance, if the ship deviate, the under- 
writer is discharged, but inasmuch as if 
she had been lost before the deviation he 
would have been liable, he has run the 
wiiole risk, and it is, therefore, said to be 
‘"entire;” but if part of the risk insured 
against has not been run (as where part of 
the cargo insured has not been shipped), 
the risk is “divided,” and the assured is 
entitled to a return of that proportion of 
the premium which covered the risk not 
run. Maud. P. Mer. Sh, 429; Sm. 
Merc. L. 398 et seq. 

Risk, (stock subscription is not). 18 Ran. 
8C9. 

RIVAG-E, or RIVAGIIJM.— A toll 
anciently paid to the crown for the passage of 
boats or vessels on certain rivers,-- 

RIVE ARE,— To have the liberty of a river 
ftr fishing and fowling,— 


RIVER.— 

2 1. Public. — A public navigable river 
is one which is actually navigable and 
(according to English law) in which the 
tide ebbs and flows; all other rivers on 
which navigation is carried on are private 
rivers over which the public have acquired 
a right or easement of navigation. (Coals. 
& F. Waters 58.) The ownership of the 
bed of a public navigable river is prim^ 
facie in the sovereign. As to the right of 
navigation, see Kavigable. As to the right 
of fishing in a public river, see Fisheey, 
2,5. 

2 2. Private. — ^All rivers and streams 
above the flow and reflow of the tide are 
prima facie private, although many have 
become by immemorial user or by statute 
subject to public rights of navigation. The 
right of navigation gives no right of 
property, or of fishing. 

§ 3. When a private river runs through 
land belonging to one person, he is primA 
facie the owner of the bed ; when a private 
river separates the lands of two owners, 
each is prim^ facie owner of the soil of the 
bed to the middle of the stream [ad medium 
fllum aqim), (Couls. <fe F. Waters 92 
et seg,) As to the efifect of alluvion and 
dereliction, see those titles; sec further as 
to rivers, and as to the rights of riparian 
owners, title Watee, 

§ 4. The pollution of rivers is forbidden, 
in England, by the Rivers Pollution Act, 
1876, and in the several States by special 
statutes. 

River, (defined), 14 !N. H. 467 ; Ang. Waterc. 
I 3 w. 

(title to an island in). 6 Cow. (N. T.) 

219. 

River-feeder, (in a lease), 13 Picki 
(Mass.) 50* 

BIX A#— In the civil law, a dispute or 
quarrel. 

RIXATRIX OOMMUOTS.— A common 
scold (g* V.) 4 fciteph. Com, (7 edit.) 270, 

ROAD.— A way or passagje ; a highway; 
a secure place for the anchoring of vessels. 

Road, (defined). 2 Hughes (IT. S.) 17; 39 
Conn, 118, 120. 

(distinguished from **path”). 11 

Wheat. (U. S.) 230. 

(synonymous with ^‘highway”), 3 

Teates (Pa.) 421, 
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Road, (not synonymous with “way”). 3 
Nev. 361. 

(in a statute). 23 Pick. (Mass.) 201 ; 

2 T. E. 232, 234. 

(bridges are essential parts of). 23 

Wend. (N. Y.) 258. 

(when becomes a public highway). 7 

Johns. (N. Y.) 106. 

(title to land over which it passes). 

12 Wend. (N. Y.) 371. 

Roads, (in a statute). 4 Zab. (N. J.) 486. 

Roadstead, (defined), 2 Hughes (IJ. S.) 17. 

ROBBERY . Teutonic: roup; Anglo- 

Saxon : reaf, the act of violently tahlnjf away some- 
thing from the person of ajiother, especially armor or 
clotliing from a vanquished enemy, rschmitt. Worth. 
8. V Raub ) Spelmau and Coke (Co. Litt 28sa) derive 
it from roha, while in truth roha comes from roup, 
Littre « v. Derober , Robe. 

Robbery is where a person, either with 
violence or with threats of injury, and put- 
ting the person robbed in fear, takes and 
carries away a thing which is on the body, 
or in the immediate presence of the person 
from whom it is taken, under such circum- 
stances that in the absence of violence or 
threats the act committed would be a 
theft. Steph. Cr. Dig. 208; 2 Russ. Or. 78. 

The punishment for robbery is imprison- 
ment, varying according to the nature of 
the violence or threats used. 

Robbery, (defined). 3 Wash. (U, S.) 209; 
58 Ala. 98; 15 Ind. 288; 23 Id. 21; 3 Coldw. 
(Tenn.) 350; 12 Tex. App. 277; 2 East P. C. 
707. 

(what is). 7 Mass. 242 ; 59 Mo. 318 : 

83 ISf. Y. 418- 

(what is not). 35 Ind. 460: 8 Sm. <Ss 

M. (Miss.) 401. 

(indictment for). 39 Ga. 583 ; 68 Mo. 
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(in a statute). 1 Baldw. (U. S.) 78: 

8 Wheat. (U. S.) 630; 2 Wheel. Or. Cas. xxx. 

( on the h igh seas) , Serg. Const. L. 335. 

Robbery oe the maid, (in a statute). 2 
Wheel. Or. Cas. xliv. 

ROBBRDSMAN, or ROBEBTS- 
MAN. — A bold and stout robber or night 
thief, so called from Robin Hood, the famous 
robber, but perhaps a corruption of “robber’s 
man,” 3 Inst, 197. 

ROD. — A lineal measure of sixteen feet 
and a half, otherwise called a perch.” 

ROD KNIGHTS. — Certain servitors who 
held tlieir land by serving their lords on hoi-se- 
back. — Cowell, 

ROGATIO TBSTITJM, in making a 
nuncupative will, is where the testator 
formally calls upon the persons presept to 
bear witness that he has declared bis will, 
Wms. Ex. 116; Browne Prob. Pr. 69. 8ee 
Wiht* 


ROGATION.— In the civil law, the de- 
mand by the consul or tribunes of a law to be 
passed by the people. 

ROGATION WEEK.— The second week 
before Whit Sunday, thus called from three fasts 
observed therein, the Monday, Tuesday, and 
Wednesday, called “ Rogation days,” because of 
the extraordinary prayers then made for the 
fruits of the earth, or as a preparation for the 
devotion of Holy Thursday. 

Rogationea, qusestiqnes, et posi- 
tiones debent esse simplices (Hob. 
143) : Demands, questions, and claims ought to 
be simple. 

ROGATORY LETTERS.— Let- 
ters Rogatory. 

ROGUE.— A wandei'ing beggar; vagrant; 
vagabond. (iSlse Vagr-\ncy. 3 Steph. Com. (7 
edit.) 57, 122 ; 4 Id, 287.) As to when it is a 
slander to call a man a “ rogue,” see Add. Torts 
(3 edit.) 766. 

Rogue, (when an actionable word). 3 Harr. 
& J. (Md.) 38; 1 Johns. (N. Y.) Cas. 129; 8 
Wheel. Am. C. L. 109, 111. 

ROGIJS. — A funeral pile; a great fire 
wherein dead bodies were burned; a pile of 
wood. — Clavs, 5 lien. III, 

ROLE D’BQUIPAGE.— In French mer- 
cantile law, the list of a ship’s crew; a muster- 
roll, 

ROLL.— Rolls, ? 1, 

ROLL OP COURT.— Rolls, 2 4, 

ROLLING STOCK.— In England, the 
rolling stock of a railway oonniiiny cannot be 
token in execution, (sec Midlanci Waggon Co. v* 
lotteries Rail. Co., 6 Q. B. D. 36; sec Execu- 
tion, ?, 7 ;) and the rolling stock of a railway 
company, when in use in a manufactf)ry, pier, 
mine, or similar i)laco belongin/^ to some person 
or company other tlian the railway company, 
cannot be taken in distress for rent payable by 
the tenant of tlie manufactory, pier, mine, 
provided it is conspicuously marked sis belonging 
to the railway company. Stat. 35 and 36 Yict. 
c. 60. 

ROLLS,— 

I 1, In ancient times all tbe principal 
records were written on pieces of parch- 
ment stitched together so as to form a long 
continuous piece, which was rolled up 
when not in use. Hence, such records 
were called ** rolls.” This practice was 
followed up to modern times in the Court 
of Chancery, when decrees were not un- 
frequently enrolled, (.see Enrolment, i 8,) 
and seems to be still employed, in Eng* 
land) in the case of recogniaauces enter^ 
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into by receivers, liquidators, &c., ap- 
pointed by the High Court. In most 
other crises, however, the practice of writ- 
ing on rolls lias been abandoned for the 
more convenient method of inscribing in 
books. 

? 2. Parliamentary.— Tlie Parliament 
Bolls are the records of the proceedings of par- 
liament, especially acts of parliament, and there- 
fore wlien any misprint appears in a printed 
copy of a statute, the parliament roll is con- 
sulted to correct the error. Formerly there was 
a distinction between the parliament rolls and 
the statute rolls fl Bl. Com. 182} ; but tliis seems 
not to exist at the present day. See In re Ven- 
our’s Settled Estates, 2 Oh. I)I 625. 

I 3. Patent and closed rolls, The 
Patent Rtdls contain grants of liberties, privi- 
leges, lands, offices, (fee., creations of peers, and 
other letters patent [q, v.), while the Close Bolls 
are the records of letters close (q, v,) (Beport 
on Public Kecords, 1837, 67 ; 1 Steph. Com. 618.) 
There are also numerous other kinds of rolls of 
a similar nature, such as the charter roils, fine 
rolls, liberate rolls, perambulation rolls, hundred 
rolls, &c. Beport on Public Becords, 1837, 67 ; 
1 Steph. Com. 618- i 

The rolls above described form part of the 
public records of the kingdom, and are kept at 
the Public Becord Office in London. 

? 4. Court rolls of manor.— The court 
rolls of manors were, in ancient times, long 

E ieces of parchment, rolled up into convenient 
undies; but in modern times what is called the 
court roll is neither more nor less than a large 
book in which the stewai'd enters every transac- 
tion relating to the copyhold lands of the manor. 
Wma. Seis. 37, See Copyhold, J 1. 

? 5. Roll of solicitors. — The admission 
of every solicitor of the English Supreme Court 
requires to be enrolled in a roll or book kept for 
that purpose by the clerk of the Petty Bag. 
(Solicitors Act, 1877 ; Beg. 2, Nov. 1875; Arch. 
Pr. 63.) A solicitor is said to be “ struck off the 
rolls” when his name is taken out of this roll, 
either on his own application, where he wishes 
to cease practicing as a solicitor, or on the appli- 
cation of some one else, when he has been guilty 
of miBconduct. A similar practice of enrolling 
the names of lawyers admitted to practice, and 
of striking them off the roll for misconduct, ex- 
ists in the several States. See Disbar. 

? 6. Common law practice,— In the 
common law practice, the steps in every 
action wore entered on a roll, which was 
called the “ plea roll,” the "'issue roll,” and 
the "judgment roll,” according to the stage 
which the action had reached. This kind 
of roll no longer exists, the " cause book ” 
and "judgment book” having taken its 
place. Sm. Ac. 50 et aeq. 

ROLLS OF PARLIAMENT, 
Bolm, g % 


ROLLS OP THE EXCHEQUER.— 
Theie are several in liiia court lelating to tho 
revenue of tlie country. 

ROLLS OF THE TEMPLE.— In each 
of tlie two Temples is a roll called the calves- 
hcad roll, wherein every bencher, barrister and 
student is, taxed yeaily ; also meals to the cook 
aD(l.<other officers of the houses, in consideration 
of a dinner of calves-head, provided in Easter 
Term. — Grig. Jurul. 199. 

ROLLS OFFICE OF THE CHAN- 
CERY. — An office in Chiincery Lane, London, 
whicli coiitaiiih rolls and records of tlie High 
Court of Chancery, the master whereof is tlie 
second ]>ei’hon in the Chancery, <fec. The Rolls 
Court was there held, the master of the rolls 
sitting as judge ; and that judge still sits there as 
a judge of the Chancery division of the High 
Court of Justice. 

This liouse or office was anciently called 
“Domus Ocfjtvet'8oruni/^ as being appointed by 
King Henry HI. for the use of converted Jews, 
hut their irregularities occasioned King Edward 
II. to expel them thence, upon whicli the place 
was deputed for the custody of the rolls. — 
JEJnctfcL Lond. 

ROMA PEDITiB. — Pilgrims that traveled* 
to Rome on foot. Mat. Paris, A. d. 1250. 

ROMAN CATHOLICS.— The only dis- 
abilities to which Roman Catholics are now sub-- 
ject, in England, seem to be inability to present 
to a benefice, and incapacity to hold certain pub- 
lic ‘offices, especially that of lord chancellor, lord 
lieutenant of Ireland, or any office in tlie Church 
of England or Scotland, or in the ecclesiastical 
coiii’ts, or in the universities, colleges or public 
schools of the kingdom. Stat. 10 Geo. IV. c. 7 1 
2 Steph. Com. 711. 

ROMAN LAW. — The civil law comprised 
in the Digest, Code, and Institutes of Justinian, 
is so called. It has no authority in England, 
otherwise tlian as it is approved by the courts as- 
being consistent with honor, in the absence of 
any statute or common law j>riuciple to the con- 
trary. See Civil Law, § 2. 

ROMAN LAW OF DESCARTES. 
— See Hale 0. L. 29. 

ROMB-SOOT, or ROME-PBNNY.— 
Peterpeuco (g, v .) — CowelL 

ROMNEY MARSH. — A tract of land, in* 
Kent, governed by certain ancient and e(|iutab)e' 
laws of sewers, from which conunissionerH of 
sewers may receive light anil direction. 4 Inst 
276; 3 Steph, Com. (7 edit.) 296. 

ROOD, or HOLT ROOD.-The holy 
cross. 

ROOD OF LAND. — The fourth part 
of an acre in square measure, or one 
thousand two hundred and ten square 
yards. 
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Room, (not a public place). 4 Ohio St. 467. 

(devi&e of the use of). 1 Harr. 

(N. J.) 202, 213. 

Rooms, resebvikg two, (in a will). 3 Watts 
(Pa.) 240. 

ROOT OF DSSOENT.— Thesameas 
** stock of descent.” See Descent, i 3 
ei seg. 

ROOT OP TITLE.— The document 
■with which an abstract of title properly 
commences is called the “root” of the title. 
See Title. 

Roots, (in a policy of insurance). 7 J" ohns. 
(^\ Y.) 385 ; 8 Wheel. Am. C. L. 240. 

BOS.— A Idnd of rushes, which some tenants 
ji^ere obliged by their tenure to furnish their 
lords -withal. — Cowell, 

ROSLAllTD.— Heathy ground, or ground 
full of ling ; also, watery and moorish land. 1 
Inst. 5. 

ROSTER.— A list of persons who are 
to perform certain legal duties when called 
upon in their turn. In military affairs it 
is a table or plan by which the duty of 
officers is regulated. 

BOTA. — (1) The system by which succes- 
sion to the functions of a temporary office is 
regulated among the pereons who are to dis- 
charge them, (2) The name of two ancient 
"Courts, one held at Rome and the other at 
•Genoa. 

BOTHER-BEASTS.— Oxen, cows, steers, 
t heifers and such like horned animals.— 

ROTTEN BOROUGHS. — Small 
boroughs, in England, which, prior to Reform 
Act, 1'832, returned one or more members. 

BOTXJLXJS WINTONI-aBJ.— The roll of 
Win ton. An exact survey of all England, made 
by Alfred, not unlike tliat of Domesday; and it 
was so called for that it was kept at Winchester, 
among other records of the kingdom, but this 
roll time has destroyed: Ingulph. Hist. 516. 

ROUND-ROBIN. —A circle divided 
from the center, like Arthur’s round table, 
whence its supposed origin. In each com- 
partment is a signature, so that the entire 
circle, when filled exhibits a list, without 
priority ' being given to any name. A 
common form of round-robin is simply to 
write the names in a circular form. — 
Wharton, 

BOUP.— Tn the Scotch law, a sale by auc- 
tion*— Dial, voc. Auction* 


BOUT. — A rout is an unlawful assem- 
bly which has made a motion towards the 
execution of the common purpose of the 
persons assembled. (Steph. Cr. Dig. 4lj 
1 Russ. Cr. S72.) It is, therefore, between 
an unlawful assembly and a riot [q. v.) 
Taking part in a rout seems to be a niiacle- 
meanor at common Jaw. Id, 389. See 
Unlawful Assembly. 

Rout, (defined). 8 Wheel. Ara. C. L. 1 n,\ 
3 Grim. L. Mag. 225. 

Route, (in charter ofi rail road company). 36 
Wis. 466. 

Route, along its, (construed). 1 Otto (U, 
S.) 454. 

BOY. — A king ; the king. 

Boy est Toriginal de touts fran- 
oliises (Keilw. 138) : The king is the original 
of all franchises. 

Boy n*est lie per asoun statute si il 
ne soit ©xpressment nosme (Jenk. Cent, 
307) : The king is not bound by any statute, 
unless expressly named. 

Roy poet dispenser ove malum 
prohibitum, mais non malum per se 
(Jenk. Cent. 307): The king can gram a dis- 
pensation for a malum prohibitum^ but not for a 
malum per $e. 

BOYAL ASSENT.-y-The royal assent is 
the last form through , which a bill goes pre- 
viously to becoming an act of parliament ; it is, 
in the words of Lord Hale, *Uhe complement 
and perfection of a law.” The royal assent ia 
given either by the queen in person, or by royal 
commission by the queen herself^ signed with 
her own hand. It is rarely given in person, ex- 
cept when at the end of the session the queen 
attends to prorogue imdiament, if she should do 
so. See Le Roy le Veut ; Veto, 

BOYAL BURGHS in Scotland arc incor- 
poi'ated by royal charter, giving jurisdiction to 
the magistrates within certain bounds, and vest- 
ing certain privileges in the inlmbitants and 
biu'gesses. A burgh is called a “ royal burgh ” 
if it hold of the crown ; if it hold of a subject 
it is termed a “ burgh of barony.” See 3 and 4 
Will. IV. c. 40 : Id, c. 77, explained by 4 and 5 
Id, c. 87. 

BOYAL OOUBTS OF JUBTXOE.— 
Under the Stat. 42 dc 43 Vi(!t. c. 78, ? 28, this is 
the name given to the biul<lingfl, together with 
all additions thereto, erocte<l under the Courts 
of Justice Building Act, 1865, (28 and 29 Viet 
c. 48,) and Courts of Justice Ooinfentration (BUe) 
Act, 1865, (28 and 29 Viet c. 49.) — Brown, 

BOYAL FISH are whale and sturgeon, 
and those, when either thrown tishore or caught 
near the English coast, are the property of the' 
king, 1 Bl. Com. 290. Bee PjamooATiVJB^ § % 
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KOYAIj G-KAWTS.— Conveyances of 
record, in England, Tliey are of two kinds: 
( 1 ) Letters-patent, and (ii) lettei’S-close, or writs- 

ciose. 1 Stepli. Com. (7 edit.) 615-618, 

BOYAL MIKES.— Those mines which 
are properly royal, and which the king is 
entitled to when found, are mines of gold and 
silver, and no other mines. Bainb. Mines, by 
Brown (4 edit.) See Mi^ESiLLS, § 2. 

ROYAL PREROGATIVE.— ^eepBE- 

ROOATIYE. 

ROYALTIES. — ^Regalities; royal property. 
ROYALTY,-. 

§ 1. A payment reserved by the grantor 
of a patent, lease of a mine, or similar 
right, and payable proportionately to the 
nee made of the right by the grantee. It 
is usually a payment of money, but may 
be a payment in kind, i. e, of part of the 
produce of the exercise of th»e right. Van 
Mining Co. v. Overseers of Llanidloes, 1 
Ex. D. 310, See Rent, § 6. 

§ 2. Royalty, also, sometimes means a 
pfiyment which is made to an author or 
composer by an assignee or licensee in 
respect of each copy of his work which is 
sold, or to an inventor in respect of each 
article sold under the patent. 

RUBRIC, — Directions printed in books of 
law and in prayer books, so termed becatise they 
were originally distinguished by red ink. 

RUBRIC OP A STATUTE.— Its title, 
whicli was anciently, printed in red letters. It 
serves to show the object of the legislatui'e, and 
thence adbrds the means of interpreting the body | 
of the act. Hence the phrase of an argument, I 
d ru^bro ad nigrmu 

RUBRICAS. — Constitutions of the church 
founded upon the Statutes of Uniformity and 
I^iblic Trayer, via., 5 and 6 Edw. VI. c, 1 : 1 
Elia. c. 2; 13 and 14 Car, II, c. 4. 

^ EULB.- 

g 1. A ride is a regulation made by 'a 
court of justice or public otTxce with refer- 
ence to the conduct of business therein. 
Most rules are made under the authority 
of a statute, and then have the same eifect 
as an enactment of the legislature; such 
arc the supplemental rules of court made 
by the English judges under the Judica- 
ture Acts, and the rules issued under the 
Land Transfer Act. See Lmx> REaxsTEUES, 
$5. 

i 2. also signifies an order or 


direction made by a court of justice in an 
action or other proceeding. The term is 
confined to the practice of the common 
law courts, the word order” having taken 
its place in the modern English practice 
(except in the Queen's Bench Division), 
and in that of the States having adopted 
Codes of Procedure. 

g 3. Absolute, to show cause.— A rile 
I is either (1) absolute in the first instance, or (2) 

I calling upon the opposite party to show cause 
why the rule applied for should not be granted ; 

I a rule of the latter kind is called a “ rule to show 
cause,” or a “rule nisi,” because if no sufficient 
I cause is shown, the rule is made absolute ; otlier- 
wise it is discharged. On a motion for a new 
trial, the rule is in the first instance a rule nisi 
only. In certain cases, to save time, the party 
against whom the rule is applied for agrees, with 
the permission of the court, to ^^show cause in 
the first instance,” i e. to argue against the grant- 
ing of a rule absolute when the application is 
first made, instead of compelling the opposite 
party to obtain a rule nisi, and then showing 
cause or arguing against it. Arch. Pr. 1254 et 
seq. See Absolute ; Nisi ; Okdee, g S. 

§ 4. Rules of the kind above described are 
obtained on motion by counsel (see Motion); 
but there are some cases in which rules are ob- 
tained without any motion. Tims, a rule to 
make a submission to arbitration a rule of court 
is granted upon the mere production of a motion 
paper signed by counsel. Other rules may be 
obtained without the assistance of counsel, gen- 
erally by leaving at the proper office a prcedpe 
or memorandum of the rule required. Formerly 
many rules of this kind were moved for by the 
attorneys at the side bar in court, and were lienee 
called “side-bar rules.” A rule that a slierilf 
return a writ, is an example of a side-bar rule. 
There are also certain rules which are obtained 
upon a judge’s fiat. Arch. Pr. 534, 1268 ; AngeU 
ti. Baddeley, 3 Ex. D. 40. 

i 5. Rale of law. — “Rule” somotimos 
means a rule of law. Thus, we speak of 
the rule against perpetuities, the rule in 
Shelley's Case,&o. 8VeLAw; PEErETUiTY. 

RULE IK SHELLEY’S OASB.-^ee 

Shellev's Case. 

RULE KISI.— /See Rule, g 3. 

OP COURT. -Generally 
means a rule of procedure. {See ’Rule, 

I 1.) Sometimes, however, it means an 
order made by a court in a particular 
action or matter. Thus, a submission to 
arbitration may provide that it may be 
made a rule of court, and if so either party 
may obtain an order of the court to that' 
effect, the operation of which is that the 
award becomes enforceable by judicial 
moans. See Awaed, 5 4; Rule, J 2. 
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Kin.E OP COURT, (what constitutes legal notice 

-> 1 ). 1 Gr. (N. jr.) 245. 

RULE OF LAW. -See Rule, § 5. 

BtTLE OF THE BOAD.— The popular 
Englisli name for the regulations goyerning the 
navigation of vessels in public watei'S, with a 
view to preventing collisions. The regulations 
aj-vplying to the high seas are contained in an 
order in council of the 14th of August, 1879, 
n\iuie under tiie 25th section of the Merchant 
Hiupping Act, 1S62. (They are set out in Goals. 
. & h’. Waters 403, and are printed in the Law 
Ueports, 4 P. P. 24L.) Additional regulations 
were made on the 24th of March, 1880, 17th of 
Sopteiuher, 1880, and 14th of Pecerabe-i^ 1880. 
(5 P. D. 269 ef seq.) The regnlatioiia applying 
to the Thames are contained in the by-laws made 
by the Thames Conservancy on the 6th of 
February, 1872, 25th of November, 1874, 17t)i 
of March, 1875, 11th of July, 1877, 11th of 
November, 1879, and 18th of March, 1880. 
Goals. & F. Waters 673. 

BULB, TO. — Is commonly used in two 
senses: (1) For coininanding or requiring 
by a rule or order of court, as to rule a 
sheriff to return a writ, &c.; (2) for laying 
down, or deciding, or settling a point of 
law. 

BULBS OF THB KING’S BENCH 
PBISON, — Certain limits without the walls, 
within which all prisonei*s in custody in civil 
actions were allowed to live, upon giving 
security by bond witli two sufficient sureties to 
the marshal not to escape, and paying him a 
certain percentage on the amount of the debts 
for which they were detained. 

BUMOB. — Common rumor is not 
admissible in evidence for any purpose; 
nor does such lumor affect a purchaser or 
mortgagee with notice. But a commoa 
rumor may suggest inquiry, and in that 
way lead to notice or to the discovery of 
evidence properly so called. Also, when 
the conduct of a person is in question, he 
may be asked whether a certain rumor 
had reached his ears at a particular time, 
because in such a case the rumor so reach- 
ing him or not might be part of the m 
pesfa?.— Bro'Wit. 

BUN. — To take effect in point of place, 
as of a writ running in given localities ; or 
in point of time, as of the running of the 
Statute of Limitations. 

Km, (eqtifvalent to or '^spread''). 

SO Conn. 304, 307. 

Km with: tjie LiiKD. (what covenants do). 
10 East 138. 


BUNCABIA. — Land full of brambles and 
briars. 1 Inst. 5 a. 

BTJNOILTJS— BUNOINUS.— -A load- 
horse, faurapter-horse, cart-horse.— 

RUNDLBT, or BUNLBT.— A measure 
of wine, oil, »&c., containing eighteen gallons and 
a hdf. (1 B. III. a 13,)— CawelL 

RUNNING ACCOUNT.- An open 
account. See Account, | 5. 

BuNiTrNC+ ACCOUNT, (defined). 1 Jnd. 333. 

(what is). Coxe (N. J.) 196; 2 Mod, 

312 

— (what is not). 3 Pick. (Mass) 96. . 

(will not sustain a suit for eacii separate 

delivery). 13 Wend. (N. Y.) 646. 

Eunneng at large, (defined). 26 Minn. 
154. 

(in a statute). 53 Iowa 632 ; 21 Hun 

(N. Y.) 246 ; 50 Vt. 130 ; 23 Alb. L. J. 504, and 
cases cited. 

RUNNING DAYS.— Where a char-^ 
ter-party contains a clause of demiirrnge, 
it may be a question w^hether the days 
allowed by it (lay days) are meant to be 
woiking clays, i, e. excluding Sundays, or 
running days, i, e. including Sundays. By 
the custom of London, lay days are taken 
to moan working days, while, in tlio al)- 
sencG of custom, they mean running days, 
Sm. Hero. Law 293; Brown v. Johnson, 10 
Mees. & W. 331. See Demurrage; LtAY 
Days. 

Eunning days, (in a statute). 16 Gray 
(Mass.) 471. 

Running to the shore, (in a deed). 6 
Mass. 437. 

RUNNING WITH THB LAND.— 
A covenant is saitl to run with the buid 
when either the liability to perform it, or 
the right to take advantage of it, passes to 
the assignee of that land. Thus, if A 
grants B. a lease of the land for twenty- 
one years, and the lease contains, amongst 
other covenants, a covenant on the part 
of A. for the quiet* enjoyment of the land 
by B. during the term, and also a covenant 
on the part of B. to cultivate the land de- 
mised in a particular manner, and B. 
afterwards assigns the land to 0. for the 
residue of the term, in this case the lia- 
bility to perform the covenant ntade by B. 
and the right to take advantage of the 
covenant made by A. would devolve upon 
C. as assignee of the land to which the 
covenants related, and, in «o doing» they 



EUJsriNriNa 


(1141) 


SABBATH. 


would be said to “run with the land.” 
(Noke V. Awder, Cro. Eliz. 436 ; Cockson 
V. Cock, Cro. Jac. 125.) In Spencer’s Case, 
otherwise Spencer v. Clark, 5 Co. 16, de- 
cided in the twenty-fifth year of the reign 
of Elizabeth, it was resolved what cove- 
nants were personal and what real, so as 
to run or not with the land (or with the 
reversion) ; and the reasons for such reso- 
lution are given in the case of Baily v, 
Wells, reported in Wilm. 344, See Cove- 
nant, I 5. 

Bunning- with the liANU, (covenants). 4 
Paige (N. y.) 514, 578 j 17 Wend. (N. Y.) 137; 
Penn. (N. J.) 410. 

RUNNING WITH THE REVER- 
SION. — A covenant is said to “ run with 
the reversion” when either the liability to 
perform it, or the right to take advantage 
of it, passes to the assignee of that rever- 
sion. Thus, if A. grants a lease of land to 
B. for twenty-one years, and the lease, 
among other covenants, contains a cove- 
nant on the part of A. for the quiet enjoy- 
ment of the land by B. during the term, 
and also a covenant on the part of B. to 
cultivate the land demised in a particular 
manner, and A. afterwards assigns fhe re- 
version in the land to 0., in this case the 
liability to perform the covenant made by 
A., and the right to take advantage of the 
covenant made by B., would devolve upon 
0., as assignee of the reversion in the land 
to which the covenants related ; and, in so 
doing, they would be said to “ run with the 
reversion.” (Noke v, Awder, Cro. Eliz. 436; 
Campbell v, Lewis, 3 Barn. <fc Aid. 392; 
Middlemore v, Goodall, Cro. Oar. 503; 
Cockson V. Cock, Cro. Jac. 125.) In Spen- 
cer^s Case, otherwise called Spencer v. 
Clark (5 Co. 16), 25 Eliz., as explained in 
Baily v. Wells (Wilm. 344), the principle 
of covenants running or not with the re- , 


version (or with the land) is expounded* 
See Covenant, ? 5. 

I RUNRIG LANDS. —Lands in Scotland 
where the ridges of a field belong alternately to 
difierent proprietors. Anciently this kind of 
possession was advantageous in giving an united 
interest to tenants to resist inroads. By the Act 
1695, c. 23, a division of these lands was author- 
ized with the exception of lands belonging to 
corporations. — Wharton. 

Buns, (sometimes used interchangeably with 
creeks). 7 Wheat. (U. S.) 162. 

RUPTARII, or RUTTARII.— Soldiers. 
Mat. Par. anno 1199. See Cowed. 

RUPTURA. — ^Arable land, or ground broke 
up. — Cowell. 

RURAL DBANBRT.— Buhal 
Deans. 

RURAL DEANS are very ancient officers 
of the English church, but their authority is 
almost grown out of use. (l.Bl. Com. 383.) A 
rural deanery is a subdivision of an arch- 
deaconry. The duties of a rural dean seem to 
consist in executing all processes (or writs) di- 
rected to him by the bishop, in inspecting and 
reporting to the bishop on the lives and manners 
of the clergy and people within his district 
(Phillim. Eec. L. 251 et se^,), and in examining 
candidates for coufirmatiou. 2 Steph. Com. 679. 
^ee Dean. 

RUSE DB GUERRE.— A trick in war; 
a stratagem, 

RUST 1 01. — Churls; clowns; orinfenor 
country tenants, who held cottages and lantls by 
the services of ploughing, and other labors of 
agriculture, for the lord. The land of such ig- 
noble tenure was called by tlie Saxons gnfaUnnd^ 
as afterwards “socage tenure,” and was some- 
times distinguished by the name of term rush’- 
corum. — Par. Antiq. 136. 

RUTA. — In the civil law, things extracted 
from land, as sand, chalk, coal, and such other 
znattei'S. 

RUTA C-ffilSA. — In Boman law, were 
things dug up [ruta] and things cut down (caw<), 
out of or upon land ; and unless they were ex- 
pressly included, they were not deemed to pass 
with the laud sold (D. 19, 1, 17, 6). — Brown. 


s. 

S. P. — (1) An abbreviation of sine prole, SABBATH.— One of the names of the 

without issue. (2) An abbreviation of first day of the week, more properly called 
“same principle,” or “same point,” indi- “Sunday” {q. v.) 
eating, when inserted between two cita- 
tions of cases, that the second one involves SABBATH BRBABHNG. — An of- 
tbo same doctrine as the first. fenso against religion and good morals* 
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It is punished by statute in the several 
States. 

Sabbath breaking-, (what constitutes). 36 
^rk. 222; 76 Ind. 310; 13 Lan. Bar 102; 38 
Leg. Int, 479 ; 12 Eep. 700. 

(in a statute). 45 Md. 432. 

Sabbath night, (defined). 78 HI. 294. 

SABBATUM. — The Sabbath; also, 
peace. — D<mesd* 

SABBXJLONARnJM.--(l) A gravel pit, 
or liberty to dig gravel and sand; (2) money 
paid for the same. — Cornell. 

SABLE. — The heraldic term for black. It 
is called “Saturn/' by those who blazon by 
planets, and “diamond/' by those who use the 
names of jewels. Engravers commonly repi*e- 
sent it by numerous perpendicular and horizon- 
tal lines, crossing each other. — Wharton. 

SAC. — The privilege enjoyed by a lord of a 
manor, of holding courts, trying causes and 
imposing fines. — Cowell. 

SAGA. — Cause; sake. 

SAOABUBTH, SAOABERB, or 
SAKABBRB. — that is robbed, or by 
theft deprived of his money or goods, and puts 
in surety to prosecute the felon with fresh 
suits.— iroci. 1. 3, c. 32. The Scots terra it 
elkerhorgh {i. e. securum plegium). — Spd. Gloss. 

SAOOULABII. — In the Roman law, cut- 
purses. 4 Steph. Com. (7 edit.) 125. 

SAOCTJS OHM BROOHIA.— A service 
or tenure of finding a sack and a broach (pitcher) 
to the sovereign for the use of the army. Bract. 
1. 2, c. xvi. 

SAOQHIER, — An ancient officer, whose 
business was to load and unload vessels laden 
with salt, corn, or fish, to prevent the ship's crew 
defrauding the merchant by false tale, cheating 
him of his mercliandise. — yVharton. 

SACRAMENT, REVILING- THE.— 
An indecent and arrogant crime against religion, 
punished by fine and imprisonment. 1 Edw. 
Vl. c. I ; 1 Eliz. c. 1 ; Id. q. 2; 9 and 10 Will. 
III. c. 32 ; 4 Steph. Com. (7 edit.) 208, 

SACRAMENTI AOTIO.— In the Roman 
law the general legis aciio^ to whi(*h resort might 
always be had, failing a right to use any of the 
four other or shorter forms of the Ugis aetiones. 

SAORAMBNTHM. — An oath; money 
deposite<l to await the determination of a suit ; 
an action or suit. 

SAORAMBNTHM BBCISIONIS.— 
In the civil law, the decisive oath. ’Where one 
of the parlies to a suit was unable to prove his 
case, he might offer to refer the decision of the 
cause to the oath of his adversary, who was 
bound to accept, or allow his opponent to take 


the decisive oath, or else the matter stood as con- 
fessed. 3 Bl. Com. 342. 

Saoramentum si fatuum fuerit, licet 
falsum, tamen non committit per- 
jurium (2 Inst. 167) : A foolish ath, though 
false, makes not perjury. 

SAORILBQ-B.— In English law, a person 
who breaks into a place of divine worship and 
commits any felony therein, or who being in a 
place of divine worship commits any felony 
therein and breaks out of it, is liable to imprison- 
ment for two years or penal seivitude for life 
(maximum), (Stat. 24 and 25 Viet. c. 96, § 50; 
2 Russ. Cr. & M. 55.) And any person who 
unlawfully pulls down, defaces or breaks any 
altar, crucifix or cross in any church, cJiapel or 
churcliyard is liable, on summary conviction, to 
imprisonment for three montlis, or until he 
repents. Stat. 1 Mary (sess. 2) c. 3; 4 Russ. Cr. 
& M. 399. jSfee, also. Arson. 

Sacrilegus omnium prsedonum cupi- 
ditatem et soelera superat (4 Co. 106)* 
A sacrilegious person transcends the cupidity 
and wickedness of all other robbers. 

SAORISTAN.— A sexton, anciently called 
sagerson^ or sagisfon; the keeper of things be- 
longing to divine woi*slup. 

SADBERGE. — A denomination of part of 
the county palatine of Durliam.— Cmid. Brit. 

S.fflMEND. — An umpire, or arbitrator.— 
Anc. Jjfist. Eng. 

Sssp© viatorem nova, non vetus, 
orbita fallit (4 Inst. 34): A new road, not 
an old one, often deceives the traveler. 

Ssepenumero ubi proprietas verbo- 
rum attenditur sensus veritatis amit- 
titur (7 Co. 27): Many a time wliere the 
liteml meaning of words is attended to, the true 
meaning is lost. 

S-ffiVITIA. — CrnoUy, especially as a 
ground for divorce, CRUEX/rv, 1, 2. 

Safe and convenient, (towns are bound to 
keep their highways). 37 Me. 250. 

(in statute of roads). 33 Me, 460* 

SAPE-OONDUOT*-(1) Oonvoyj 
guard through an enemy's country, (2) 
A document allowing such a journey. It 
is a prerogative of the gjovoroign to grant 
safe-conducts. 

Safe-conduct, (defined)/ 3 Kent Com. 306. 

SAEB0HARI).— A protection of the 
crown to one who is a Htmnger, that fears vio-^ 
lence from some of its subje<!t«, for necking his 
right by course of law. — Meg. Grig. 26* 

Safely and secueely, fan undertaking to 
carry goods). 2 Ld. Eaym. 909, 9X1* 
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SafeIiYj to kjsep, (goods delivered). Willea 
118. 

S APE-PLSDGrS.— A surety appointed for 
one's appearance at a day assigned. — Bract. 1. 4. 

Safety, (defined), 6 Wheel. Am. C. L. 141. 
Safety, moored in, (in an insurance policy). 
6 Mass. 814. 

SAGtAMAN*. — A tale-teller; a secret 
accuser. 


SAILORS.— Seamen. 

SAINT MARTIN LB G-RANR, 
COURT OP. — A writ of error formerly lay 
from the sherifi’'s courts in the city of London 
to the court of hustings, before the mayor, 
recorder, and sheriffs; and thence to justices 
apj)ointed by the royal commisfoion, who ubevl to 
sit in the church of St. Martin le Grand ; and 
from the judgment of those justices a writ of 
error lay immediately to the House of Lords. — 
R m B. 32. 


SAaiBARO— SAOHBABO.— Ajudge. 
— Leg. IruB. c. vi. 

SAID. — Before mentioned. This word 
is constantly used in contracts, pleadings 
and other legal papers, with the same 
force as aforesaid.” 


Said, (is a word of reference). 1 Bing. 314. 

(not equivalent to “saith"). 3 Bowl. 

P. 0.455; 6Tyrw. 891. 

(when, may be rejected as surplusage). 

8 Bowl. <& Ry. 72. 

(in an affidavit). 1 Gale 47. 

(in an entry of land). 1 A. K. Marsh. 

(Ky.) 417. 

(in an indictment). 10 Ind. 372. 

(in pleading). 3 Bouv. lust. 279; 2 

Ld. Raym. 1178. 

(in a will). 5 Paige (N. Y.) 184. 

Said indenture, (profert made of ). 3 Bam. 
& Ad. 396. 

Said mortgage deed, the read estate 
THEREBY CONVEYED, (in a deed). 102 Mass. 
827, 328. 

Said offense, (conviction for). 1 T. R. 
249, 

Said fabties, (in a pleading). 14 Pick. 
(Mass.) 165. , ^ 

Sail on ob before, (ship warranted to). 
2 Oampb. 247. 

Sailed, (in a policy of insurance). Cowp. 


601. 

Sailing, (equivalent to 
Tyrw. 498, 501. 


** departure 


6 


SAINT SIMONISK.— An elaborate form 
of non'comrounistic socialism. It is a scheme 
which does not contemplate an equal, but an 
unequal division of the produce; it does not 
propose that all should be occupied alike, but 
differently, according to their vocation or 
capacity ;* the function of each being assisned, 
like grades in a regiment, by the choice of the 
directing authority, and the remaneration being 
by salaiy, proportioned to the importance, in the 
eyes of that authority, of the function itself, and 
the merits of the person who fulfills it. 1 Mill 
Pol. Rc. 2o8. 

SAISIE- ARRET.— In the French law, 
an attachment of property in the possession of a 
third pei-son. 

SALADINE TENTH.— A tax: imposed 
in England and France, in 1188, by Pope 
Innocent III., to raise a fund for the crusatle 
undertaken by Richard I. of England, and 
Philip Augustus of Fmnce, aj^ainst Saladin, 
Sultan of Egypt, then going to besiege J erusalem. 
By this tax every person who did not enter him- 
self a crusader was obliged to pay a tenth of Ida 
yearly revenue and of the value of all hia 
imoj^al^les, except his wearing apparel, books and 
arms. The Carthusians, Bernanlines, and some 
Other religious persons, were exempt. Gibl)on 
remarks, that when the necessity for this tax no 
longer existed, the church still clung to it tus too 
lucrative to be aWndoned, and tlius arose the 

tithing of ecolesiastical boneliees for the pope or 
Other sovereigns. — Bnegd. Lo)id. 


SAILING INSTRUCTIONS. 
—Written or printed directions, delivered 
by the connnanding officer of a convoy to 
the several masters of the ships under his 
care, by which they are enabled to under- 
stand and answer his signals, to know the 
place of rendezvous appointed for the 
fleet in case of dispersion by storm, by an 
enemy or otherwise. Without sailing in- 
structions no vessel can have the protection 
and benefit of convoy. (Marsh. Ins. 868.) 
— Wharton. 


Sailing of a. shif, (what is). 3 Barft. & 0. 
495. 

(what is not). 3 Barn. <fe Ad. 514 ; 5 

Id. ion ; 3 JMau. ds Sol 461 ; 1 Moo. & M. 309. 
Sailing on a voyage, (in insurance policy). 
' 20 Pick. (Mass.) 276. 


Salaried officer, (cannot claim extra com- 
pensation for performing a new duty). 1 Hill 
(N. Y.) 302. 

SAL ART.— A recompense or consider- 
ation made to a person for his pains and 
industry in another person’s business; also 
wages, stipend, or annual allowance. — 
Cowell. 

The ancients derive the word from sal, 
salt {FUn* JET. N. xxxi. 42) ; the most nec- 
essary thing to support human life being 
thus mentioned as a representative of all 
others, and the word, if thus derived, bears 
a most striking resemblance in its origin 
to pin-money (q. v.) Balanum, therefore, 
comprised all the provisions with whicli 
the Roman officers were supplied, as well 
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as their pay in money. In the time ot the 
republic, the name mlarmm does not ap- 
pear to have been used; it was Augustus 
who, in order to place the governors of 
provinces and other military officers in a 
greater state of dependence, gave salaries 
to them, or certain sums of money, to 
whioa afterwards various supplies in land 
were added. — Smith Diet, Antiq, 

Sajla-RY, (defined), 54 Ala. 47 ; 10 Ind. 83. 

SALE.— 

O- A sale is a transmutation of prop- 
erty or of a right from one man to another, 
in consideration of a sum of money, as 
opposed to barters, exchanges and gifts 
(^. u) (Chit. Oont. 346; Sm. Merc. Law 
479; Benj. Sales 2.) Almost any right 
may be transferred for a price, but the 
term “sale ” is only applied to cases where 
the whole right of the rentlor is transferred, 
not to cases where he creates a new or lim- 
ited right in consideration of a money pay- 
ment: thus a mortgage or lease is not a 
sale. 

J 2. Every sale includes (1) the agree- 
ment (“ agreement” is here used in its sim- 
plest sense, as denoting the common inten- 
tion of two persons, not in the sense of 
“contract,” see Agreement, | 1,) or bar- 
gain; (2) the payment of the price, and 
(3) the delivery or conveyance of the 
property. Sometimes the three transac- 
tions take place simultaneously, as where 
I go into a shop, select an article, pay the 
price and take it away, and then the trans- 
actioti is a simple sale. But either the 
payment of the price, or the delivery (or 
conveyance) of the property, or both, may 
be postponed to a future time, giving rise 
to a contract or agreement to do some- 
thing in faluro. (Benj. Sales 8.) When 
the vendor brings an action for the price 
of goods which have been delivered, hia 
claim is for “goods sold and delivered;” 
if the goods have not been delivered his 
claim is for “goods bargained and sold.” 

g 3. Bargain and sale,— In the caso 
of chattels, such a postpimement does not 
prevent the properly or ownership from 
])n8sing from the vendor to tlie vendee, 
provi<led that the thing sold is existent 
and ascertained, and that the contract of 
sale fnhills the legal requisites (jiee Statutk 
0 k' Ekauds), and therefore the “sale” is 


complete as soon as the ct)ntraet has been 
entered into; such a transac-tion i^ called a 
“bargain and sale’' (^. v ), or an “ executed 
contract of sale” (Benj. Sales 3), although 
the contract has not been performed. 

^ 4. Executory sale. — But in the caoe 
of an agreement for the sale of land or of 
unascertained goods (e g ten sheep to be 
selected from a given dock), the ownership 
does not pass, and, therefore, the sale is not 
complete until the land has been conveyed, 
or the goods ascertained ; such a transac- 
tion is an executory contract of sale, 
Wms Pers. Prop. 44; Benj. Sales 3, 227, 
See ArPROPKiATiON, I 2. 

g 5. Sale by non-owner.— Ordinarily 
the person who sells is the owner of the 
property or his agent, but in some cases a 
person may sell property which does not 
belong to him, e. g a sheriff who has taken 
goods in execution. So a person may 
have a power of sale over propeity witli- 
out having the ownership in it, as in the 
case of an ordimvry mortgagee of land or 
a pledgee of chattels. {See Mortgage, § 8; 
Power, 5, 6.) So when a person has a 
charge on property, he may take proceed- 
ings in the proper court to have it sold in 
satisfaction of the debt. This is sometimes 
called a “judicial sale.” See Hypotheca- 
tion, g 2. 

I 6. Compulsory sale.— Again, a sale 
is usually a voluntary act, but in some 
cases the owner of property may bo (5om- 
pcllod to sell it by the order of a court. 
Thus, in an action for partition the court 
may order a sale instead of a partition if 
the nature of the property makes that 
course preferable, and then oven the non- 
assentiug co-owners are ordered to j<an in 
the conveyance, or the conveyance is cd- 
fected without their concurronoe. (Dart 
Vend, 1100 et seq. See Vesting Order.) 
Railway and other companies arcs fre- 
quently empowered to i)ur<din.se laixl, tfee., 
from the owners against thoir will. See 
Power, | 2. See^ also, Bill of Sale; (Con- 
tract, i 14; Rkmade; Vendors and Pur- 
chaserb; Warrants* 


Salw, (defined). 58 Ala. 1G5 ; 64 Td, 258 ? 1 
Tnd. m ; 12 Allen (Mass.) 48 ; U Abb. (N. Y.) 
Pr. N. s. 132; 14 N. Y. 117 ; 71 N. 0. 451; 2 
Kent Cioin. 625 ; 2 BL Com. 446 j Long Bales L 

(what is). Coxo (N, J.) 261 ; 6 Paifd 

(K.Y.) 480; 4 East 015. 
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SA 1 .E, fwhat is not). 5 Pet. (U. S.) 347; 21 
Wend. (N. Y.) 493; 1 Rand. (Ya.) 3. 

(distinguished from discount of note). 

2 Harr. (N. J.) 209. 

(distinguished from pledge). 6 East 

17j 41- 

(distinguished from a contract for sale). 

4 East 394. 

(distinguished from a conveyance), 3 

Mass. 501. 

(of chattel). 13 Vr. (K. J.) 424. 

(of note, what is). 7 Pet. (U. S.) 103. 

(who may question validity of). 7 

IMass. 488. 

(when will be opened). 2 Ves . 54. 

(slieriff's right of discretion in). 7 

Halst. (N. J.) 307, 308. 

(by trustee to himself is void). 2 

Halst. (N. J.) 175. 

(in a policy of insurance). 1 Abb. 

(3S". y.) Pr. N. s, 349. 

(in a statute). 30 Ala. 591; 20 Kan. 

243,245 ; 48 N. Y. 17. 

(of intoxicating liquom includes the 

giving away ) . 48 Ind. 306. 

Sale, absolute, (what is not). 9 Pick. 
(Mass.) 442. 

Sale, alienation or transfer, (in an in- ! 
surance policy). 1 Robt. (N. Y.) 56. 

Sale, auction, (what is not). 28 Ohio St. 
479. 

Sale by sample, (what is). 8 Pick. (Mass.) 
250; 5 Johns. (N. Y.) 404; 12 Wend. (N. Y.) 
413, 566 ; 18 Id. 425. ; 

(what is not). 9 Wheat. (U. S.) 645; : 

19 Wend. (N. Y.) 159. 

(what is, a question for the jury), 3 

Rawle (Pa.) 32. 

(efJect of). 13 Mass. 139. 

Sale, contract of, (defined). 2 Kent Com. 
468. 

Sale, fraudulent, (in penal law). 45 Cal. 
342 ; 5 Heisk. (Teuu.) 555. 

SALE NOTES.— fi'ee Bought and 
Sold Notes. 

SALE OF LAND.— This may take 
place either by public auction or by private 
contract, and in either case is according to 
certain previously agreed upon conditions 
of sale. A deposit is usually paid, but 
unless by the express agreement of the 
partiea no deposit is necessary to complete 
the bargain as a binding 'ontract. In due 
course, an abstract of tiue is delivered by 
the vendor to the purchaser, or prepared 
at the instance of the latter, who examines 
and satisfies himself regarding the title, 
its sufficiency or insufficienGy. In case 
the title is insufficient or bad, and cannot 
be perfected or cured, the contract is usu- 
ally off, and the deposit money is returned, 
the purchaser being generally entitled to 
moderate damages in addition ; but other- 


wise the contract proceeds, and is finally- 
completed by payment or securing of the 
residue of the purchase money and obtain- 
ing a legal conveyance of the hind, free 
from incumbrances, and by delivery over 
of the title deeds to the purchaser. 

Sale of land, (a mortgage is not). 45 Cal, 
342, 844. 

(implies a conveyance). 1 Ind. 69. 

SALE ON APPROVAL.— This 
phrase and the corresponding phrases, 
“sale on trial*’ and “sale or return,” de- 
note a sale dependent upon a condition 
precedent, viz., the condition of the pur- 
chaser being satisfied with or approving 
the gOQds. The approval may be implied 
from keeping the goods beyond a reason- 
able time, Benj. Sales 483. 

Sale or return, upon, (in an agreement to 
supply goods). 2 Campb. 83. 

Sale, power op, (in a will). 1 Jac. & W. 
189. 

(not executed by partition). 11 Ves. 

467. 

Salable underwoods, (construed). 10 Bast 
219, 224, 440, 

(when I’atable under poor laws). 

L. R. 2 Q. C. 135. 

Sales, (what, may be made in market overt). 
1 Tyler (Vt.) 341. 

SALBT.— In old English law, a head-piece ; 
a steel cap or moidon . — OowdL 

SALFORD HUNDRED COURT OF 
RECORD. — An inferior and local court of 
record having jurisdiction in peraonal actions 
where the debt or damage sought to be recovered 
does not exceed £50, if the cause of action arise 
■Nvithin the Hundred of Salford. Stat. 31 and 
32 Viet c. 130 ; Oram v. Breary, 2 Ex. D. 346, 
S&e Hundred. 

SALIO, or SALIQUE LAW. — An 
ancient and fundamental law of the kingdom of 
France, usually supposed to have been made by 
Pliararaond, or at least by Clovis, in virtue of 
which males only are to reign. 

Some, as Postellus, will have it to have been 
called *^SuliG, q. d. Gallic/^ because peculiar to the 
Gauls. Cenal takes the reason to be, that the 
law was only ordained for the royal aaUes or 
palaces. Per. Montanus insists it Wiis because 
Pharainond was at first ctilled others, 

with the Abbot of Usperg, derive its name frotn 
Bixlogast, Pharamond’s principal minister; and 
others from the frequent repetitions of the words 
si aiiqm, at tlie beginning di the articles. The 
most probable opinion is that which derives the 
word from the ancient Franks, who were called 
and “/SVdw< 7 <?,” on account of the 
Sala, a river of ancient Germany. Bouterone 
gives another plaunible origin to the word ; he 
says it comes from the word sahWi, which, in the 
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old Teutonic language, signified salutary ; and 
that the Prench in this law imitated the policy 
of the ancient Romans, who made salutary laws, 
which the magistrates were to have before them 
when they administered justice. This he con* 
firms by a curious figure taken out of the Notitia 
‘ Imperii, where the hook is represented covered 
with gold, with the Wcription, leges mltiiarice. ^ 

It,is a popular error to suppose that the Salic 
law was established purely on account of the 
succession of the crown, since it extends to 
private pei*snns as much as to the royal family. 

Tlie Salic law had not in view a preference of 
one sex to the other, much less had it a regard 
to the perpetuity of a family, a name, or the 
succession of'land. It was purely a law of 
economy which gave the house, and the land 
dependent on tlie house, to tlie males who should 
dwell in it, and to whom it consequently was of 
more service. 

In proof of this, the* title of allodial lauds of 
the Salic law may be thus stated : 

(1) If atnan die without issue, his fathei* or 
mother shall succeed him. 

(2j If he have neither father nor mother, his 
brother or sister. 

(3) If he* have neither brother nor sister, the 
sister of )us mother. 

(4) If, lus mother have no sister, the sister of 
his hither. 

. (5) If Ills father have no sister, the nearest 
relation by the male. 

(6) No part of the Salic land shall pass to the 
females, but it shall belong to the males ; the 
male children shall succeed their father. {Encycl. 
Lond.; Hallam. Mid. Ages c. ii., p. 278, n, (3).} 
— Wharton. 

I 

Saloon, (defined). 26 Mich. 325. 

(what is not). 36 Tex. 364. 

Salt lick, (synonymous with “salt spring”). 
3 McLean (U. S.) 151, 154. 

Salt riabesh land, (what is). 26 Cal. 336. 

Salt ivJABsn lands, (in a statute). 32 Cal. 
364. 

SALT-SILVBR.—One penny paid at the 
feast day of JSt. Martin, by the tenants of some 
manors, as a commutation for the service of car- 
rying their lord's salt from market to his larder. 
— JPar. Ajitig. 41)6. 

Salt works, (devise of). 6 Munf. (Va.) 
131 

SALTIJS.-A glade. 

SALUS. — Health; prosperity; safety. 

Salus populi est suprema lex (11 Co. 
139) : The salety of the people is the supreme 
law. 

Salus poputj tot wprmma lex, (applied), 

88 Me. 379, 412; 17 Wend. (N. Y.) 292. 

Salus reipublios© suprema lex: The 
safety of dm state is the supreme law# 

Balus ttbi multi oonsiliarii (4 Inst. 1): 
Where there ai'e many counselors, there is 
safety. 


SALUTE. — A coin made by Henry V., after 
his conquests in France, whereon the arms of 
England and France w'ere stamped and quar- 
tered. — Stow ChroTL, 589. 

SALVA O-ABDIA. — Safe-guard {q. v.) 
See De Salva Gabdia. 

SALVAGE)— SALVORS. — 

g 1. Salviige is the compensation allowed 
to persons (salvors) by wdiose assistance a 
ship, or boat, or the cargo of a ship, (or, in 
English maritime law, the lives of the per- 
sons belonging to her,) are saved from dan- 
ger or loss, ill cases of shipwreck, derelic- 
tion, capture, or the like. The assistance 
must be voluntary, and not under any con- 
tract or duty, and must involve skill, enter- 
prise and risk on the part of the salvors, 
(Mftud. & P. Mer. Sh. 477; Sm. Merc. Law 
331; Eng. Merch. Shipp. Act, 1854, pt. viii.; 
The Cleopatra, 3 P. D. 145.) Salvors have 
a retaining lien for their remuneration on 
the property rescued. (Maud. & P. Mer. 
Sh.487. See Lien, U 4» 0.) In the aiisence 
of an agreement between the salvors and 
the owners of the property salved, the 
court will assess the amount which ought 
to be paid to the salvors. In doing so the 
court will have regard to the skill, enter- 
prise and risk involved, and to the fact that 
if their efforts had boon unsuccessful, 
they would not have been paid anything, 
(Aitchison v. Lohre, 4 App. Cas, 755.) The 
court will refuse to enforce an exorbitant 
salvage agreement. The Silesia, 5 P. L, 
177. See Tow’age. 

^ 2. Claims for salvage are anually en- 
forced in courts having admiralty jtirisdio- 
tion. Wms. B. Adm. ftl et seq. See 
Action, g 12; AnMtRALTV, g 2. 

g 3. Equitable sal'vage.—By analogy, 
the term “salvage” is hohuoUuioh also used 
in cases which have niUliing to do with 
inaritimo peril«, but iu which property baa 
been pres(%rvod from Iohh by the last of 
several advances by dillbrent jjcmons. Xa 
such a case, the person making the last 
advance is frequently entitled to pri<»rity 
over the others, on the ground that, with- 
out bis advance, the property would have 
been lost altogether. This riglat, which is 
sometimes called that of equitable salvage, 
and is in the nature of a lion, is chiefly of 
importance with reference to payments 
made to prevent leases or policies of insure 
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ance from being forfeited, or to prevent 
mines andsimilar undei'takings from being 
stopped or injured. See 1 Fish. Mort. 149; 
2 Id. 620; Ex parte Grissell, 3 Ch. D. 411; 
Shearman u. British Empire Ins. Co., L. R. 
14 Eq. 4; Saunders v. Dunman, 7 Ch. D. 
825. 


Salvage, (defined), 1 Cranch (U. S.) 28 ; 2 
Paine (U. S.) 466 ; 2 Pet. (U. S.) Adm. 424, 425 ; 
7 East 34, 35; 3 W. Bob. 138; 3 Kent Com. 


245. 


(what constitutes). 1 Cliff. (U. S.) 
210; 7 K. Y. 555, 559. 

— (when not allowed). 9 Cranch (U.S.) 

367 ; 31 L. J., Adm. 46. 

(who cannot claim). 23 Wall. (U. * 

S.) 1, 

SALVAGE -LOSS.— The difference; 
between the amount of salvage, after de- 
ducting the charges, and the original value 
of the property. 


Salvage service, (defined). Abb. (XT. S.) 
Adm. 222, 228. 

(risk of life is not necessarily). 1 Bond 

(U. S.) 117, 270. 


SALVO. — Without prejudice to. 


SALVOR.— A person who renders 
assistance to a ship or vessel in distress, 
whereby he becomes entitled to a reward. 
See Salvage. 

Salvor, (defined). 1 Low. (XT. S.) 23; 1 
Newb. (U. S.) Adm. 329; 2 Paine (U. S.) 131. 

SALVXJS PLEGIVS.— A safe pledge; 
called, also, “ceriita plcgius,^^ a sure pledge. 
Bract. ICO b. v 


Same, (defined). 40 Iowa 487, 493. 

(not synonymous with “aforesaid”). 

8 Wils. 340; 1 Chit. Crim. L. 173. 

(in a contract). 66 111. 99. 

(in a deed). 8 Mass. 175. 

(in a will). 14 Pick. (Mass^) 70. 

Same cause, (defined). 2 Mass. 356. 

(in a statute). 1 C. P. D. 97. 

Same cause op action, (means an action 
suppoited by the same evidence). 2 Hall (N. 
Y0 4o4. . , 

Same dbsorietion, (in railway clauses act). 
L. B. i H. L. 226. 

Same OFFENSE, (in United States constitution), j 

I Hughes (U. S.) 552. 

Same, *or the greater part of, (in 

charter). 3 Howl. & By. 75, 82. 

Same voyage out and home, (in a statute), 

II East 683. 


SAMPLEJ.— A small quantity of a 
commodity exhibited at public or private 
gales aa a specimen. Where goods are 
warehoused, certain small specified quanti- 


ties are, by the regulations at the custom 
house, allowed to be taken out as samples, 
without payment of duty. 

SAMPLE, SALE BT.-A eale. at 
which only a sample of the goods sold is 
exhibited to the buyer. In such a sale 
there is an implied warranty that the bulk 
of the property corresponds, as to quality, 
with the sample shown, 

SANOTA.— Beliques of saints, upon which 
oaths were made. . 

SANCTION.— In the original sense of 
the word, a sanction is a penalty or puuisli- 
menb provided as a means of enforcing 
obedience to a law; (2 Just. Inst. 1, 10.) 
In jurisprudence, a law is said to have a 
sanction when there is a State which will 
intervene if it is disobe'yed or disreg^arded. 
(Holl. Jur. 60.) Therefore, international 
law has no legal sanction. 

SAT70TI0NS, VARIETIES OP.— 
Sanctions have been described as civil (i.e. pri- 
vate) and as criminal (i. e. public)— the difference 
between them according to Austin being tliat the 
civil sanction may be remitted or enforced at the 
option of the individual, but that the criminal 
sanction cannot be so remitted or so enforced, but 
that only the public (L e, sovereign) may remit or 
at its option enforce the sanction. A criminal 
sanction is in fact merely a punishment; and a 
civil sanction is simply a right or a right of 
action with its consequences to the unsuccessful 
party. In a more general sens<^ a sanction has 
been defined as a conditional evil annexed to a 
law to produce obedience to that law ; and in a 
still wider sense, a sanction means simply aa 
authorization of anything. OcoaBionally , sanction 
is iised (e. g. in Roman law) to denote a statute, 
the part (penal clause) being used to denote the 
whole.— 

SANOTUAET.— In old English law, a 
place privileged for the safe-guard of offenders* 
fives, being founded on the law of mercy, and 
the great reverence and devotion which the 
prince bears to the place whereunto he grants 
such privilege. 3 Hallam Mid. Ages c. ix. pt. 
I;P'S02. , . 

All privilege of sanctuary, and abjuration con- 
sequent thereon, is utterly taken away and abol- 
ished. 21 Jac. 1. c. 2U 

Sand, (in a deed). 41 Me. 352. 

SAND-GAVEL.— A payment due to the 
lord of the manor of Bocfley, in the county of 
Gloucester, for liberty granted to the tenants to 
dig sand for their common use.— OoweU. 

SANE MEMORY. — Sound mind, 
memory, and understanding. This is one 
of the essential elements in the capacity 
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of contracting; and the absence of it in 
lunatics and idiots, and its immaturity in 
infants, is the cause of their respective 
incapacities or partial incapacities to bind 
themselves. The like circumstance is their 
ground of exemption in cases of crime. 
See Lunacy ; Memory ; Non Compos Men- 
tis. 

Sane or insane, (in life policy). 19 Am. 
Eep. C28 w. 

SAJ^Or, or SANG.— In old French law, 
blood. 

SANGUINE, or MURREY.— An her- 
aldic term for blood-color, called in the arras of 
princes ‘^di’agon’s tail,” and in those of lords 

sardonyx.” It is a tincture of very infrequent 
occurrence, and not recognized by some writers. 
In engraving, it is denoted by numerous lines in 
saltire. — Wharton. 

SANGUINBM EMBRE.— A redemp- 
tion by villeins, of their blood or tenure, in 
order to become freemen. 

SANGUIS.— The right or power which the 
chief lord of the fee had to judge and determine 
cases where blood was shed. * Mon. Ang. t. i. 1021. 

SANIS.— A kind of punishment among the 
Greeks ; inflicted by binding the malefactor fast 
to a piece of wood . — BiicycL Lond. 

SANITARY AUTHORITIES.— 

2 1. In the English law, bodies having juris- 
diction over their respective districts in regard 
to sewerage, drainage, scavenging, the supply of 
water, the prevention of nuisances and oflensive 
trades, &c., all of which come under the head of 
" sanitary matters ” in the special sense of the 
word. Sanitary authorities also have jurisdic- 
tion in mutters coming uiulet the head of “ local 
government” (;q. v.) Public Health Act, 1875, 
passim. 

2 2. Urban — Rural — Port. — Urban san- 
itary authorities have jurisdiction in Imroughs, 
towns, and other places having known and de- 
fined boundaries,” {See Reg. v. Northowram, 
L. E, 1 (i. B, 110.) Rural sanitary authorities j 
have jurisdiction in poor law parishes and unions ' 
not lieing within an^ urban district (Public j 
PI ealt Ji A ct, 187 5, pt. i i . ) A i)ort sanitary autlior- 
ity is one having jurisdiction over a port. {/d. 
^ 287 H seq.) Lomiou is subject to spe(!ial acts 
called the Metropolis Local Management Acte.” 
(EHi)ocially 8tat. 18 and 19 Viet, c. 120.) See 
Board op IIkaia’ii; Metropolitan Board 
OF WouKHj Nqisanoe; Bate. 

SANITY.— Sound tmderetancling ; tho 
reverse of insanity {q, v,) 

SANS CEO QUE.— Without this. See 
ABfcKiUE Hoc. 

SANS PRAIS.-Witliout expense* See 
Bbtour Bans 1*rotet. 


Sans frais, (in a bill of exchange). 1 Bouv, 
Inst. 461. 

SANS IMPEACHMENT BE WAST. 
— Without impeachment of waste. Litt. § 152. 
See Absque Impetitione Vasti. 

SANS NOMBRB. Without number. 

As applied to rights of common, this phrase 
means not a common for innumerable beiists, but 
for a number not certain, {per Babington, C. J., 
11 Hen. VI. 22 B, cited Cooke Inch 26,) the 
limit being fixed by some other standard than 
that of number, 

§ 2. Common of pasture in gross sans nombre 
is a right to turn on the common so many cattle 
as the common will maintain beyond the cattle 
of the lord and those who have common append- 
ant and appurtenant tliex*e. Elt. Comm. 79 ; 
Cooke Inch 27. 

g 3. As applied to common of pasture appur- 
tenant, the term **sans nombre^^ can mean no 
more than that the measure of the right is le- 
vancy and coucliaucy {q. v.) Elt. Comm. 193, 67. 

SANS RBOOHRS.— Without recourse 

(«- *•) 

Sans recours, (indorsed on a bill of ex- 
change). 1 Bouv. Inst. 463. 

SAOI. — A tip-staff or serjeant-at-arms. 

Sapientia supplet setatem : Wisdom 

supplies age. 

A maxim of evidence applicable to children 
of tender years, e. p. under seven or thereabouts. 
Prima facie the evidence of such children is not 
receivable by reason of a supposed immaturity 
of intellect or defectiveueSvS in the appreciation 
of an oath. But upon tins maxirn, the child 
maybe examined in order to ascertain the meas- 
ure of its iutelligonce and religious feeling; tind 
when its intelligence and sentiments are found 
to be suHieient, then its delicicriKiy of years is sup- 
plied by Ibis maxim : Intelligenco and sobriety 
supply the defecst of years. See Malitia 8ui»- 
PLKr'iE'i’ATEM ,* Voiit Dire. 

« 

Sapientia judiois est ooffitare tan- 
turn sibi esse permissum, quantum 
oommiesnm et oreditum (4 lust. 163); 
It is the part of a wise judge to consider that so 
mu(di only is permitted to him as is committed 
and intrusted to him. 

SAROTTIiATtrRA UNA.— A tenants 
service of one yearns weeding for his lord. Par. 
Antiq. 403. 

SARDIN- TIME.— The time or mmn 
when husbandmen weed their corn . — ChwelL 

SARKELLXJS*-— An unlawful net or en- 
gine for destroying ush . — GowelL 

SARSAipARrLLA^ (is not a root perishable in 
its nature). 7 Johns. (N. Y.) 885. 

SABT.— A piece of woodland turned Into 
amble. See Assart. 
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SASSONS . — The corruption of Saxons. 
A name of contempt formerly given to the Eng- 
while they affected to be called Angles; 
they are still so called by the Welsh. 

SATISDABB. — In the civil law, to 
guarantee the obligation of a principal. 


SATISDATIO. — In Roman .aw, was the 
security (consisting in money or in some other 
form) given by certain persons in certain legal 
proceedings, whether actions or not ; usually, a 
trustee or tutor, unle.ss appointed by will or ex 
inquisitione {L e. after inquiry), was required 
(just as in English law) to give security for his 
faithful administration of the trust. And in 
actions, a person suing or being sued per procu- 
rator em (i. e. by proxy) was required to give the 
satisdatio called otherwise “ ratam rem 

dommiim habititriim^’ {L e. tliat his px-incipal 
would ratify or abide by the result whatever it 
was). And a defendant had usually to give also 
the satisdatio called '\judicutnm soln,^^ L e, that 
the judgment (if against him) would be carried 
out by him — which carrying out involved in the 
case of lands the restitution of the possession 
and also of the interim rents and profits (prcedes 
l(fis ei vincUciai urn). There was also a species of 
satisdatio called *‘pro 8ud inuium persondy^* L e. 
for the person of the defendant only, and tliis 
in Englibli law corresponds to bail Tby defend- 
ant to appear in a personal action. — Brown. 

SATISDATION. — In the civil law, satis- 
faction ; suretyship. 

SATISFACTION.— 

2 1. The exhaustion of an obligation by 
performance [q. v.), or some act equivalent 
to performance. Thus, where a debt is due 
by one person to another, payment by the 
debtor or retainer by the creditor produces 
satisfaction of the debt. 

§ 2. Judgment mortgage— Satisfac- 
tion piece.— A mortgage may be satisfied 
by pjvyment, or a judgment by payment 
or execution, and when this has been done 
the defendant or mortgagor is entitled to 
have satisfaction entered; to do this a 
satisfaction piece or slip of paper, showing 
that the judgment or mortgage has been 
satisfied, is produced at the office where 
the judgment or mortgage is recorded. 
(Chit, Gen. Pr. 721; Cattlin v. Kernofc, 3 
Com. B. N. s. 796.) As to the entry of 
satisfaction, in England, in the case of | 
registered judgments, lites pendenleSy <fec., i 
Bee Stats. 23 and 24 Viet. c. 115; 30 and 81 j 
Viet. c. 47. In most of the States, an entry 
to the eflect that a mortgage has been sat- 
isfied is made on the margin of the record. 
In some States the mortgagee is compelled 


by law to make this entry, in others the 
register or recorder of deeds may make it 
on proof that the mortgage is satisfied. 

?3. Satisfaction in equity. — In equity, 
the doctrine of satisfaction is chiefly made 
use of in cases where satisfaction is implied 
from the ambiguous acts or language of 
testators or settlors. Thus, if a parent 
bequeaths a legacy to a child by way of 
portion, and afterwards {e. g. upon the 
marriage of the child) gives him a sum by 
way of portion, the latter sum generally 
operates as a satisfaction of the former, 
either completely or pro tanto; i. e. the 
child cannot claim the legacy on the death 
of the parent. So, if a testator gives a 
legacy to his creditor, it operates as a 
satisfaction of the debt, provided that the 
legacy is equal to or greater than the debt, 
and that no contrary intention appears. 
Haynes Eq. 323; Snell Eq. 194; Wats, 
Comp. Eq. 846; 2 White <fc T, Lead. Cas. 
349 

I 4. Sometimes “ satisfaction ” is distin- 
guished from ademption,” the former 
being applied to cases where a person has 
entered into an agreement or covenant to 
settle property on another, and afterwards 
gives that person an equal or greater bene- 
fit by his will, in such a manner that he 
must be presumed to have intended the 
gift to operate as a satisfaction of his 
agreement or covenant, and not to be an 
additional benefit; while “ademption” is 
the converse case of a person giving 
property by will and afterwards giving a 
similar benefit by deed impliedly in satis- 
faction of the former gift. The distinction 
lies in the difference between revocable 
and irrevocable instruments, and is of im- 
portance in this respect, that in cases of 
satisfaction the persons intended to be 
benefited by the covenant and the will 
must be the same, while in cases of ademp- 
tion they may be different. Lord John 
Chichester v. Coventry, L, R. 2 H. L. 71. 
See OmwhkTTVE; Eleotion, i 2; Perform- 
ance. 


Satisfaction, (distinguished from perform- 
ance”). 8 .Com, Dig. 920. 

(equivalent to pecuniary compensa- 
tion”). 3 Bos. <& P. 65. 

(when a devise is deemed). 4 Wheeh 

Am. C. L. 438 ; 6 /d 418. 

— r- (when legacy is not). 12 Wend (N* 

Y.) 67 ; 1 Bro. Ch. 129, 
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Satisfaction, (in tliirty-second section of 
Orplianij' Court Act, Ke vised Laws, 7S7}. 7 
Halsit. (2^^. J.) 316. 

SATISFACTION IN EQUITY.— 

See Satisjfaction, ? 3. 

Satisfaction of a debt, (what is), 8 Conn. 
426; 14 Wend. (aST.Y.) 116. 

(what is not). 2 Ark. 578 ; 12, Mass. 

214 13 Wend. (X. Y.) 100; o Kawle (Pa.) 

166 ; 4 AVatts (Pa.) 378 ; 5 East 230. 

(when a legacy is). 12 jVIass- 391 ; 10 

Pick. (Mass.) 215; 1 Green (N. J.) Ch^l. 

(when a legacy is not). 10 Yes. 1, 13. 

Satisfaction of an execution, (what is). 
1 Cow. (N. Y.) 47 n. 

Satisfaction of a JUDGJvrENT, (what is). 5 
Watts (Pa.) 99. 

(what is, a question for the jury). 3 

(Pa.) 13. 

{what is not). 2 Hill (N. Y.) 329 ; 1 

Pa. 425 ; 6 Watts (Pa.) 445. 

(when. levy is). 15 Mas?. 137. 

(wlien levy is not). 11 Wend. (N. Y.) 

125; 14 7d 260; 23/7.490. 

SATISFACTION PIECE.— See Sat- 
isfaction, i 2. 

Satisfaction, shald be, (in a release). 2 
Hen, <fc M. (Va.) 38, 42. 

Satisfaction, to make, (in an agreement). 
34 Ala. 491. 

Satisfactory bond, (in a hank charter). 3 
Pick. (Mass.) 335. 

Satisfactory proof, (in a statute). 10 
Johns, (H. Y.) 167 ; 11 Id. 175. 

Satisfactory to selectmen of said town, 
(in subscription to railroad company). 67 Me. 
295. 

Satisfied, (in charge to jury). Phill. (H. C.) 
L. 146. 

(in covenant for price of land). 2 

Johns. (H. Y.) 395. 

(indorsed on execution). 1 Bail. (S. 

C.) 23. 

SATISFIED TEBM,—See Term. 

Satius est petere fontes quam sec- 
tari rivulos (Loli’t 606) : It is better to seek 
the source than to follow the streamlets. 

SATURDAY'S STOP. — A space of time 
from evensong on Saturday till sun-rising on 
Monday, in which it was not lawful to take 
salmon in Scotland and the northern parts of 
England .— CowelL 

S AUNKEFIN. — The determination of the 
lineal race ; a descent of kindred. — JBrit. c. cxix. 

SAVE AS AFOBESAm.-/Se6 Absque 
Hoc. 

Sate harmless, (construction of a promise 
to). 17 Mass. 172. 

(in a bond). I Johns. (K Y.) Gas. 

173; 2 Glut. 487; 1 Cro, 394; 2 Bowl. <& By, 
133; 3 Dyer 323 b; 8 East 693. 


Save harmless, (in a covenant). 8 Johns. 
rN. Y.) 198; 1 Barn. & C. 29; 2 Ch. Rep. 146 
3 Salk. 109 ; 1 Str. 400; 1 Vern. 189. 

S A V B R “D B -F AU L T .—To excuse.— 
Termes de la Ley. 

SAVIQNY.— Friedrich Carl von Sav- 
igny, the greatest modern jurist, was born 
February 21st, 1779, at Frankfort-on-the- 
Main ; became professor at Marburg, Land- 
shut and Berlin, where he was made min- 
ister for the revision of the statutes; and 
died October 25th, 1861. He founded the 
historical school of jurisprudence. His 
principal works are— The Right of Posses- 
sion (translated into English by Sir Erskine 
Perry); The Capacity of our Age for Leg- 
islation and Jurisprudence (translated into 
English by A. Hayw’ard, under the title of 
‘‘The Vocation of our Age, &c.''); History 
of Roman Law in the Middle^ Ages; Sys- 
tem of Modern Roman Law ; and the Law 
of Obligations. Holtz. Encycl. 

Saving, (distinguished from excepting). 
Plowd. 361 a. 

(in a lease). Com. L. & T. 77. 

(in a statute, when void). 1 Bl. 

Com. 89. 

SAVENO* THE > STATUTE OF 
LIMITATIONS.— A creditor is said to 
“save the statute of limitations ” when he 
saves or preserves his debt from being 
barred by the operation of the statute. 
Thus, in the case of a simple contract 
debt, if a creditor commence an action 
for its recovery within six years from the 
time when the cause of action accrued, he 
will be in time to save the statute. 

SAVINGS BANKS— 

2 1. In American ia-w*.— Institutions 
for the safe custody and increase of the 
savings of the industrious poor and per- 
sons of small means. They are Banks to 
receive deposits of money however small, 
which is to accumulate at interest, and to 
be paid out to the depositors as required. 

J 2. In English law.— Provision was made 
by various statutes from 9 Geo. IV. c. 92, to 23 
and 24 Viet. c. 137, for the formation and regu- 
lation of savings banks. By the Stat. 26 and 27 
Viet. c. 87, these acts were repealed, and ^ fresh 
provisions were made on the subject ; but it was 
enacted that no new banks should be formed 
under the act unless approved by the CoimniH- 
sioneiB for the Reduction of the National Debt, 
The moneys of savings banks certified under the 
act are paid into the Bank of England to the 
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credit of the commissioners, and interest is al- 
lowed on them. Puri*ha&es of government stocks 
mav be made by depositors in savings banks. 
(vStat. 16 and 17 Yict. c. 45.) Savings banks 
have also been established by government in 
connection with the post office under the acts 24 
Yict, c. 14, and 26 Yict, c. 14. For the other 
acts, see Cliit. Stat. tit. Savings Banks. 

Satogs bakes, fnot charitable or benevolent 
corporations). 23 Minn. 92. 

SAVOUR. — To partake of the nature of; 
to bear affinity to. 

S AVOV. — One of the old privileged places, 
or sanctuaries. 4 Steph. Com. (7 edit.) 227 n. 

SAXON-LAQ-B. — The law of the YTest 
Sasons. 

Say not less than, (in an agreement). 3 
Eng. L. & Eq. 365. 

SOABINI. — A word used for wardens at 
Lynn, Norfolk. — Norf, Chart. Hen, VIII, \ 

SCAOOARIUM. — A chequered cloth re- 
sembling a cliess-board which covered the table 
in the Exchequer, and on which, when certain of 
the king’s accounts were made np, the snms were 
marked and scored with counters. Hence the 
Court of Exchequer or mrUi scaccarii derived its 
name. 3 Bl. Com. 44. 

SOALAM.— The old way of paying money 
into the Exchequer. — CowelL 

SO AIiB OF COSTS.— By the additional | 
rules made by order in council, dated the 12th 
August, 1875, a new scale of costs for the English 
Suj>rerne Court is provided. There is a higher 
and a lower scale, which are appliaible respec- 
tively to the matters specified in Ord. vi. of those 
rules ; but the coui't or a judge may in any case 
direct the fees set forth in either of the two 
scales to be allowed to all, or either, or any of 
the parties, and as to all or any part of the costs. 
— Wharton, 

SOAMlSrUM OADUOUM.— Inold 
records, the cucking-stool {q, v,) — CowelL 


SCANDALOUS MATTBR.—^^ 

Scandal, g 2. 

SO AND ALUM MAG-NATUM. 
— Slander of great men. Words spoken in 
derogation of a peer or judge, or other great 
officer of the realm. They are held to be par- 
ticularly heinous, and although they may be 
such as would not be actionable in the case of a 
common person, yet when spoken in disgrace of 
such high and respectable charactera, they 
amount to an atrocious injury, which is redressed 
I by an action on the case* founded on many 
ancient statutes, as well on behalf of the crown, 

I to inflict the punishment of imprisonment on 
the slanderer, as on behalf of the^ party, to 
recover damages for the iufuries sustained. But 
this action is now obsolete. ^ Steph. Com. (7 
edit.) 611 ; 3 Id. 378 n.; 1 Broom & H. Com. 
484* 3 Id. 132. 

SOAPBLLARE. — To chop; to chip or 
haggle. — Spel. Gloss, 

ScATTEEiNG, (on a ballot). 71 Me. 373. 

SC AVAG-E — SCHE VAGB 

SCHBWAGB, or SHEWAGB.— 
A kind of toll or custom, exacted by mayors, 
sheriffi?, &c., of merchant strangers, for wares 
showed or offered for sale within their liberties. 
ProliibiLed by 19 Hen. VII. c. 7 . — CowelL 

SOAVAIDUS.— The officer who collected 
the scavage money. — CowelL 

ScAVENGEE, (is a trader within the bankrupt 
laws). 1 Ves. & B. 217 ti. 

(is not a trader witliin the bankrupt 

laws). 1 Rose 373. 

SCEAT, — ^A small coin among the Saxons^ 
equal to four farthings. 

SCBITHMAN.— A pirate or thief. 

SOEPPA SALTS. — An ancient measure 
of salt, the quantity of which is now not kaowm 
— WJiartow, 

SCHAFFA,— A scheaf.— CowefZ. 


SCANDAL.— 

? 1. A report, rumor or action whereby; 
one is affronted in public, 
g 2, In pleading*, “ scandal consists in 
the allegation of anything which is unbe- 
coming the dignity of the court to hear, or 
is contrary to good manners, or which 
charges some person with a crime not 
necessary to be shown in the caOse: to 
which maybe added, that any unnecessary 
allegation, bearing crueilly upon the moral 
character of an individual, is also scandal- 
ous.^' ^ Ban. Ch. Pr. 290. 

Scandalous matter in a])leading is liable 
to be struck out on motion. 


SOHAB-PBNNY — SOHARN- 
PBNNY, or SCHORN-PENNY.— 
A small duty or compensation.— 


SCHBDITLB.— A small scroll; a 
writing additional or appendant; an in- 
ventory. 


Schedule, (omission of, in an assignment), 

(when not necessary in a bill of sale)r 

4 Wheel. Am.C. L.362. 


SCHEME.— 

1 1. In English law, a scheme is a document 
containing provisions for regulating the manage- 
ment or distribution of property, or for making 
an arrangement betw%su pei*8ons having con- 
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tiicting rights. Thus, in the practice of the 
Chancery Division, where the execution of a 
charitable trust in the manner directed by the 
ftuinder is difficult or impracticable, or requires 
supervision, a scheme for tlie management of the 
charity will be settled by the court. Tud. Char. 
Trusth 257 ; Hunt. Eq. 24S ; Dan. Ch. Pr. 17(55. 

^ 2. By the Charitable Trusts Acts (q.v.) the 
charity conimissionere are empowered to pro- 
visionally approve and certify schemes wliich 
cannot be carried into eflect without the author- 
ity of parliament, and leport them to parliament 
to be included in a genenil act. \Vats. Corap. 
Eq. o8. See Cv-rREs; l:tCL0SURE Commis- 
sioner.?. 

§ 3. By the Bail way Companies Act, 1867, 
when a company is miable to meet its engage- 
ments with its creditoi’S, the directoi's may pre- 
|^)are a sclieme of arrangement between the 
company and tlie creditors, and file it in the 
Chancery Division ; if it is assented to by thiee- 
fouiths of each cljif>s of creditors and a majority 
of the shareholders, it may be confirmed by the 
court and enrolled, and then has tlie force of an 
act of parliament. Stat. 30 and 31 Viet. c. 127, 
i Get seq.; Dan. Cli. Pr. 1S8S. 

SGHETBS.— Usury.— Cnwe/Z. 

SOHILLA. — A little bell used In monas- 
teries. 

SOHIREMAN.— A sheriff; the ancient 

naipe for an earl. 

SOHIBRBNS-GBLD.— A tav paid to 
sheriffs for keeping the shire or county court. — 
Cowell, 

Schism, (in religions society, defined). 5 
Bush (Ky.) 401, 402, 416. 

SOHISM-BILL. — The name of an act 
pijssed in the reign of Queen Anne, wliich re- 
strained Protestant dissenters from etlucating 
their own children, and forbade all lutore and 
schoolmasters to be present at any conventicle 
or diMsenling place of worship. The queen died 
on the day wdien this act was to have taken 
effect, (August 1, 3714,) and it was repealed in 
the fifth year of Geo. 1 . — IF/iarion, 

Schist, (defined), 1 Holmes (U. S.) 167, 168. 

Si'HXAPPS, (is gin manufactured at Scheidain). 
45 Cal. 467. 

SCHOOL. — In the most general sense, 
any institution of learning, including 
academy, college, common school, high 
school, seminary, university, <fec., (see the 
various titles,) but commonly restricted to 
institutions of a subordinate or ordinary 
cliiiracter which teach elementary learn- 
ing to young people, in distinction from 
places for more ad vanced instruction. Of 
schools in this sense, there are two kinds — 
those which are maintained by private 
means, and in which fach pupil enters by- 


virtue of a contract with the proprietor or 
teacher, and common or public schools, 
being those w^hich are maintained at the 
expense of the public, and are open to all 
children of the locality for which each 
particular school is established. In a ma- 
jority of cases in -which the word ‘‘school ’’ 
is used in reports and statutes of the States, 
it probably refers to these common schoeds, 
the schools thus specially knowm to the 
law^; though this limitation is deduced 
from the connection only; it is not in the 
meaning of the word. — Abbott. See Educa- 
tion Acts. 

School, (in act making it a criminal offense 
to interrupt). 28 Conn. 232. 

(trust of^ when is not a charity). 34 

Ves. 7. 

School districts, (in State constitution). 82 
111. 356. 

School-house, (Lsnotan “ont-house” within 
the act concerning crimes and punishments). 10 
Conn. 144. 

(in tax act). 13 N. Y. 220. 

School-keeping, (is a “ bubinesb ”). 1 Mau. 
& Sel. 95, 99. 

SOHOOLMASTBR.---Ono employed 
in teaching a school. 

Schoolmaster, (not an addition). 5 Taunt. 
759. 

(in militia act). 3 Pick. (Mii.s8.) 390, 

Science, (mhsic is). 8 JMod. 211. 

SCIENTER. — Knowingly. An allega- 
tion in a pleading or indictment that the 
defendant or accused person did a thing 
knowingly. Thus, in an indictment for 
receiving stolen goods, the allogsition that 
the prisoner knew them to have been 
stolen is called the sol enter (Pritch. Q. 
S. 825.) So where a person keeps an ani- 
mal of a savage disposition, he is answer- 
able for any injury it may do (even though 
he has done his best to keep it from doing 
harm), if reasonable^ ground can be shown 
for presuming that its ferocious cliaracter 
was known to him; this knowledge is 
technically called the '^scienterJ^ (Oampb. 
Neg. 53; Underh. Torts 141..) Proof of 
the sclentef is not necessary in aoiions for 
injury by dogs to sheep or cattle. (Stat. 28 
and 29 Viet, o, 60.) The form was q%are 
quosdam canes ml mordmdae oves conauetos 
o^ud B, adenter retinuit (Reg, Brev. 130b), 
thus justifying the decision that every dog 
was entitled to at least one worry,’* Flein* 
ing V. Orrs, 2 Maoq, 14* 
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Scienter, (how proved), 3 Wheel. Or. Cas. 
520. 

Scienti et volenti non fit injuria 
(Bract. 20) : An injury is not done to one who 
knows and wills it. 

Scientia sciolorum est mixta ignor- 
antia (8 Ca. 159) : The knowledge of smatler- 
ers is diluted ignorance. 

Scientia utrinque par pares oontra- 
lientes faoit (3 Burr. 1010): Equal knowl- 
edge on both sides makes the contracting parties 
equal. 

SCILICET. — That is to say; to wit. 

This is not a direct and separate clause, 
nor £i direct and entire clause, in a convey- 
ance, but intermedia; neither is it a sub- 
stantive clause of itself, but it is rather to 
usher in the sentence of another, and to 
particularize that which was too general 
before, or distribute that which was too 
gross, or explain that which was doubtful ; 
and it must neither increase nor diminish 
the premises or habendum, for it gives 
nothing of itself ; but it may mate a re- 
striction where the precedent words are 
not so very express but that they may be 
restrained. Hob. 171. 

Scilicet, (ofSce of). 2 Pick. (Mass.) 222. 

(effect of, in pleading). Yelv, 93 : 1 

Chit. PL 308. 

(when may be rejected). 6 Binn, 

(Pa.) 12. 

(repugnant to the preceding matter is 

void). 7 Cow. (K Y.) 42, 45 ; 4 Johns. (N. Y.) 
450 ; 2 Saund. 291 n. 

SCINTILLA JURIS.— A spark or 
fragment of right. If a conveyance of 
land is made tq A. and his heirs to the use 
of B. and his heirs until the happening of 
a certain event, and then to the use of 0. 
and his heirs, the use is executed in B. and 
his heirs, by the Statute of Uses, so that A. 
has no seisin left in him. If then the 
event happens, who is seised to the use of 

? Formerly, it was supposed that on 
the happening of the event the original 
seisin reverte<l back to B., so that ho was 
seised to the use of 0., and that meantime 
a possibility of seisin, or scintilla juris, 
renmined in him. (Wms. Real Prop. 295.) 
This doctrine was always discountenanced 
by the best authorities, (1 Hayes Oonv, 61 
etseq.; Sugd. Pow. 19; Fleta273,) and.was ; 
formally abolished, in England, by the Sta-t. i 
23 and 24 Viot. o. 38, 8 7. 

VOL. IL 


I SCIRE FACIAS.— 

§ 1. A scire facias is a writ founded upon 
some record, such as a judgment, recog- 
nizance, letters-patent, &c., and directs the 
sheriff to make known to [scire facias) or 
warn the person against whom it is brought 
to show cause why the person bringing it 
should not have advantage of the record, 
or (as in the case of a scire facias to repeal 
letters-patent) why the record should not 
be annulled and vacated. It is in all cases 
considered in law as an action, because the 
defendant may plead to it, (Co. Litt. 200 1>; 
Chit. Gen. Pr. 1140; Tidd Pr. 1090; Post. 
Sci. Fa. 13; 2 Wms. Saund. 22, 71,) but in 
some cases it is an original writ, wliile in 
others it is rather a writ of execution. 

8 2. Formerly the writ always issued, in 
England, from the court in which the record on 
which it was founded was supposed to remain 
(Arch. Pr. 935), so that a scire facias on a judg- 
ment in the Queen’s Bench would be issued out 
of the Court of Queen’s Bench. At the present 
day, therefore, it would seem that such 3 .scue 
facias would be brought in the Queen’s Bench 
Division. (Jud. Act, 1873, § 34.) Similarly a 
scire facias on a receiver’s recognizance is issued 
out of the Petty Bag Office [q, v.) Dan. Cli. Pr. 
1606. 

§ 8. If the sheriff executes the writ by 
warning the defendant, he returns scire feci 
(“ I have caused to be warned ; if he does 
not warn him, he returns nihil. After the 
return the plaintiff enters a rule to appear 
[see Rule, 8 2); if the defendant fails to* 
Appear, judgment goes against him by de- 
fault. If, however, he appears, the plaint- 
iff delivers a declaration praying execu- 
tion, and the pleadings proceed as in an 
action at law. Dan. Cli. Pr. 1069 et seq» 
See Pleading, § 10. 

8 4. Scire facias to repeal letters* 
patent. — In England, a scire facias is an 
original action when it is issued to repeal 
letters patent: thus, if the queen by her 
letters patent has granted one and the self-- 
same thing to several persons, the first 
patentee may sue out’ a scire facias to re- 
peal tbo subsequent letters patent; or 
when the queen has been deceived or mis- 
taken she nxay by scire facias repeal her 
own grant. (For other instances, see Fostt 
12, 228, 230. See, also, 3 BI. Com 2(50; Chit. 
Prerog. 830.) By the act of congress of 
February 21st, 1793, oh. ii.. process’ in the 
nature of a scire facias, founded on a 
record to be made of the preliminary pro* 
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eeediiip^s, is presciibed as tfie mode for re- 
letters patent. The jurisdiction is 
vested in the United States Circuit Courts. 

§ 5. On recognizance . — A scire facias 
is a judicial writ, but in the nature of an 
original proceeding, when it is issued by 
the conusee of a recognizance {q. v.) to 
have execution against the conusor for 
the debt. (Fost. 229, 279, 327; 2 Wins. 
Saund. notes to Underhill v. Devereux; 
Chit. SS8, 1096.) The seire facias is in lieu 
of an ordinary action. 

g 6. A scire facias is sometimes a continu- 
ation of a former action, being merely an 
interlocutory proceeding and in the nature 
of process or execution, as in the case of a 
.scire facias quare executionem non {infra, § 
11); sometimes a proceeding after the ac- 
tion has terminated, as in the case of a 
scire facias ad rehabendam terrani {infra, § 9). 
Obit. 1140. 

g 7. Against shareholders. — The 
jnost important instance in which a scire 
Jacias of this kind is now brought is where 
rit is required to enforce a judgment against 
the shareholders of a company. By Stat, 
7 Geo. IV. c. 46; 7 Will. IV. and 1 Viet. c. 
73 ; 8 and 9 Viet. c. 16, and other acts, if 
■ execution has been issued against a com- 
pany subject to one of those acts {e, a 
railway company), and the property is in- 
sufficient, a scire facias may (with certain 
limitations as to past members, the amount 
for which each shareholder is liable, ob- 
taining leave of the court, cfeo.,) be issued 
against any of the shareholders, requiring 
them to show cause why execution should 
not be awarded against their property. 
(Chit, 1177-1196; Hodges Railw, 80 et seq,; 
Ilfracombe Rail. Co. v, Devon and Somer- 
set Rail, Co., L. R. 2 0. P. 15 ; Portal v, Em- 
mens, 1 C. P. D. 664; Sm. Ac. (11 edit.) 
339; Fost. 106.) It is stated in Archbold^a 
Practice (p. 935) that an action of sdre 
facias against shareholders is commenced 
by writ of summons in the same way as an 
ordinary action and follows a similar 
course. This may be open to question. ^ 

2 8- The other kinds of sovre facias in the 
natiu*e of process or execution iix'e either obso- 
lete or very rare. Thus, a sinii)le application to 
the court has, in most jurisdictions, been substi- 
tuted for the scire facias formerly required to re- 
vive a judgment, or to issue execution on ajudg- 
tiieiit of assets qwmdc acciderinf. See Sm. Ac. 177, 
202. See^ also. JunaMJENT, | 12; lijEviVAL, g 4. 


The following are the principal kinds of scire 
facias having distinctive names: 

9. Ad rehabendam terrain — By 
crown. — A scire facias ad rehabendam tevram 
lies to enable a judgment debtor to recover back 
his lands taken under an elegit when the judg- 
ment creditor has satisfied or been paid the 
amount of his judgment. (Chit. 692 ; Fost. 58. 
See Elegit.) A sdre facias in the nature of 
execution is sometimes required by the crown, 
e, g. to have execution of a debt secured by re- 
cognizance, or to issue execution on an office 
found (q. v.) (Fost. 233) ; if it is determined in 
favor of the crown an extent may be issued. 
Man. Exeh. Pr. 136 et seq. See Extent. 

I 10. Quare restitutionem non. — Scire 
facias quare restitutionem non lies where execu- 
tion on a judgment has been levied, hut the 
money has not been paid over to the plaintiff, 
and the judgment is afterwards reversed in error 
or on appeal ; in such a case a scire facias is 
necessary before a writ of restitution can issue. 
Chit. 582; Fost. 64. 

1 11. Ad audiendum errores— Quare 
executionem non. — Sdre faems ad aiidien^ 
dum erro 7 ’es and quare executionem non were writs 
used in proceedings in error, the first by the 
plaintiff; the second by the defendant in error, 
to compel the opposite party to plead. They 
are Wh obsolete. Chit, 1341 et seq.; Fost. 213. 

Scire facias is sometimes employed in proceed- 
ings in the Mayor’s Court of London. 

I 12. Lord Mayor's Court. —In proceed- 
ings in foreign attachment {q.v.), when a ceilaift 
period has elapsed after the attachment has been 
served, the plaintifiT is at liberty to issue a scire 
facias, which is a warning to the garnishee to 
appear to sliow cause why the plaintiff should 
not have execution of the money, &c., attached ; 
the garnishee either appears or snfiei’s judgment 
to go by default. Brand. For. Att. 13. 

g 13. If in a suit in the Mayor’s Court the 
defendant’s property 1ms been attached and exe- 
cution issued against the garnishee, tJie defend- 
ant cannot appear to the plaint in the ordinary 
coui-se, because the proceedings in attachment 
are founded on his fictitious default in appearing 
to the plaint; and, therefore, if ho wishes to 
dispute the plaintiff’s claim, he must issue a 
writ of scire facias ad disprohfmdum dchitum^ 
when the plaintiff has appeared to the writ the 
defendant declares, and the action proceeds as in 
ordinary cases unless the plaintifl prays siet billq 
{q. V.) Brand. For. Att/ 113. 

ScTRB FACIAS, (defined). 66 Ala. 255; 2 
Saund. 71 n./ Co. Litt. 290 b. | 

(is a new and independent action). 1 

Halst. (N. J.) 305. 

(when lies to revive a judgment). 

Coxe(N.J.)U8. 

(must issue from the court rendering 

judgment). Penn. (K J.) 529. 

SCIRE FACIAS AD AtTDIEKDXJM 
EBRORBS,— >Sfee SciRE Faoia^, S 11. 

SCIRE FACIAS AD DISPKOBAJST- 
DUM DBBITUM.— /Sfee SoiJiB Facub> i 12. 
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SOIBB FACIAS AD REHABBN- 
DAM TBKRAM. — See Scire Facias, § 9. 

SCIRE FACIAS FOR THE 
C R O W IT . — See Scire Facias, § 9. 

SCIRE FACIAS QtTARB RESTI- 
TUTIONEM NON. — See Scire Facias, 
§ 10 . 

SCIRE FECI. — The sherijfTs return on a 
scire faciasy that he has caused notice to be given 
to the party against whom the writ was issued. 

SCIRE FIERI INQUIRT.—In English 
law, a writ issued against an executor against 
whom judgment has been obtained for a debt 
due by liit testator when the property of the tes- 
tator lias been found insufficient (technically 
when the sheritf has returned nulla hona to a Ji. 
fa. de bonis testatoris), and tlie executor is sup- 
posed to have committed a devastavit. It com- 
mands the sheriff that in case there shall be no 
goods of the testator remaining in the hands of 
tlie executor, he shall summon a jury to inquire 
if the defendant has wasted the goods of the tes- 
tator; and if a devastavit be found, that he shall 
wara the defendant to show cause why the plain- 
tiff should not have a Jieri^acias de bonis propriis 
against him. The name is compounded of the 
names of the three proceedings, scire facias, fieri 
facias, and inquiry, of which tlie process consists. 
It is seldom adopted in practice. Sm. Ac, (11 
edit.) 309; 1 Wms. Saund. 248. Devasta- 
vit; Fieri Facias, § 3; Judoment, i 13. 

Scire propri© est r^m ratione ©t per 
causam cogrnosoer© (Co. Litt. 183; Loffi 
1(>(3) : To know properly is to know the reason 
and cause of a thing. 

SCIRB’WYTB. — The annual tax, or pres- 
tation paid to the sheriff for hokling the assizes 
or county courts. Par. Antiq. 573. 

SCITE, or SITE, — The setting or stand- 
ing of any place ; the seat or situation of a capi- 
tal messuage, or the ground whei'eon it stands. — 
Jacob. 

SCOLD. — A troublesome and angry woman, 
who, by brawling and wrangling amongst her 
neighbors, breaks the public peace, Increa-ses dis- 
cord, and beoomes a public nuisance to the 
neighborhood, 4 StepTi. Com. (7 edit.) 27C. 
See Castioatory ; Common Scold : Cuckino 
Stool. 

Scold, common, (what is necessary to consti- 
tute). 6 Mud. 213, 

SCONCE. — mulct or fine. 

Scope, (of duty of officer). 76 111. 246, 

SCOT. — In old English law, a tax ; a tribute. 

SCOT AND LOT.-/9ce Lot and Scot. 

^ SCOT AND LOT VOTERS.— Voters 
in cerUiiu boroughs entitled to the franchise in 


virtue of their pajung this contribution. 2 Steph. 
Com. (7 edit.) 360. 

^ SCOTAL, or SCOTALE.— An extor- 
tionate practice by officers {)f the forest who kept 
ale-houses, and compelled the people to diinfc 
at their houses for fear of their displeasure. 
Prohibited by the Charter of the Forest, c. 7.— 
WbartoTi. 

SCOTCH PEERS. — Peers of the kingdom 
of Scotland; of these sixteen are elected by the 
rest and represent the whole body. They are 
elected for one parliament only. &e 6 Anne c. 
23, amended by 10 and 11 Viet. c. 52; 14 and 
15 Viet. c. 87 ; and 15 and 16 Viet, c. 35. 

SCOTS. — Assessments by commissioners of 
sewers. 

SCOTT ARE. — To pay scot, tax or custom-* 
ary dues . — CowdL 

ScotTNDREL, (not an actionable word) , 1 Chit. 
Gen. Pr. 44. 

Scram B i.iNG possession, (in forcible entry). 
54 Cal. 176. 

SCRAWL.— Used in some States for 
scroll {q. V.) “The word *seal,’ written in 
a scrawl attached to the name of an obligor, 
makes the instrument a specialty.” 2 Pla. 
418. 

Screened coal, (in a contract). 77 Pa. St. 
170. 

SORIBA. — A scribe; a secretary. Scriha 
rerjis: a king^s secretary; a chancellor. — Spd, 
dloss, 

Scriber© est a^er© (2 RolJe 89] : Writing 
is equivalent to “doing.” 

In treason, for example, if treasonable woyds 
be set down in writing, this writing, as arguing 
more deliberate intention, has been held to be 
an overt act of tx'eason. 

SCRIP.— Scrip certificate” seems to be a con 
traction tor “ subscription certificate,” i, e. a certificau 
of the amount subscribed for by the applicant. 

gl. A scrip certificate (or shortly “scrip”) 
is an acknowledgment by the projectors o( 
a company or the issuers of a loan that th< 
person named therein (or mone commonly 
the holder for the time being of the certifi 
cate) is entitled to a certain specified num 
her of shares, debentures, bonds, <fcc. It ii 
usually given in exchange for the letter of 
allotment, and in its turn is given up for 
the shares, debentures or bonds which it 
represents. (Lind. Part. 127.) Scrip is 
chiefly used in the case of bonds and shares 
which are payable by instalments, so that 
they cannot he issued uqtil all the instal- 
ments are paid; therefore, as soon as bonds 



SCEIP. 


(1156) 


SEA. 


or shares have been allotted to a subscriber 
or applicant, a scrip certificate, certifying 
that on due payment of the unpaid instal- 
ments, the bearer will be entitled to receive 
Ijonds or shares to the amount of the cer- 
tificate, is given to the allottee. [See Allot, 
I ) Scrip certificates are negotiable in- 
struments, Goodwin v. Kobarts, L, It. 9 
Ex. So7 ; 1 App Cas. 476 ; Rum ball r. Met- 
ropolitan Bank, 2 Q. B. D. 194. 

\ 2. Scrip companies.— It is said that 
there are companies (called “scrip com- 
panies ”) in which the scrip is not required 
to be exchanged for shares, the scripholders 
being the shareholders. Lind. Part. 128. 

Scrap EECEIPTS, (are not shares), 2 Car. h 
P. 521. 

SCEIPT.— 

§ 1. A writing; the original or principal 
document. 

g 2. In English probate practice, a will, codi- 
cil, draft of will or codicil, or written instruc- 
tions for the same. If the will^ is destroyed, a 
copy or any paper embodying its contents be- 
comes a script, even though not made under the ! 
dii'ection of the testator, Browne Prob, Pr. 280. 

ScriptsB obligationea eoxiptis tollun- 1 
tur, et nudi consensus obligatio, oon- 
trario consensu dissolvitur ( Jur. Civ.) : 
Written obligations are superseded by writings, | 
and an obligation of naked assent is dissolved by 
assent to the contrary. 

SCRIPTORIUM. — ^In old records, a place 
in monasteries where writing was done. — Spd. 
Gloss. 

SORIPTUM. — A writing; something writ- 
ten. Fleta 1- 2, c. 60, g 25. 

SCRIPTURE, — The canonical books of 
the Old and Kew Testament. All profane scof- 
fing of the Holy Scripture, or expo-sing any part 
thereof to contempt and ridicule, is punishable 
by fine and imprisonment. 4 Steph. Com. (7 
edit.) 207, 

SCRIVENER. — ^In English law, one who 
draws contracts ; one whose bubiness is to place 
out money at interest, receiving a bonus or com- 
mission for his trouble. 

When a solicitor is the general depositaiy of 
money of his client and other persons wlio em- 
ploy him, not simply in his character of solic- 
itor, hut as a money agent, to invest their money 
on securities at his discretion, allowing him 
procuration fees for any sum laid out on bond or 
mortgage, as well as a fee or charge for prepar- 
ing the deeds, such a course of dealing is sub- 
stantially the business of a scrivener. 1 Holt 
697; SCampb. 639. 

SCRTVEOTR, (defined). 3 Doug, 214: Mont. 
82; 2 Sck. Jfc L. 416. 


ScRrvENEB, (what constitutes). 2 Esp. 656. 

(who is not). 3 Campb. 537 j Holt 

654; 1 Rose 402; 2 Ves. & B. 31, 176. 

SCROLL. — A mark which supplies the 
place of a seal. 

Scroll, (is a sufficient seal). 1 Wash. (XT. 
S.)43: 3 Gill & J. (Md.) 234. 

— (is not a seal), B Pet. (U. S.) 871 ; 2 

Pick. (Hass.) 11; 6 Halst. (N. J.) 174; 1 Harr. 
(N. J.) 328. 

— (on a contract to be performed in an- 
other State, where it constitutes a seal, w’ill 
not sustain covenant in this State). 4 Cow. (N. 
Y.) 508. 

SCROOP’S INN.— An obsolete law society, 
also called “Serjeants’ Place,” opposite to St. 
Andrew’s Church, Holborn, London. 

SCTm. — ^A common mode of writing Scitum, 
a decree of the Roman people. 

SCULPTURE.— /See Copyright, 2 4; 
ReGISTEATIOIT of DESIGi>^S. 

SOUSSUS. — Shaken or beaten out ; 
threshed grain. — Spd. Gloss. 

SCUTAQ-B. — Escuage (g. v.) 

ScxJTAGE, (defined), 1 Bl. Com. 310 ; 2 Td. 
74. 

SCTtJT AGIO H ABKNDO.— 5e6 Db Sctt- 

TAGIO HaBENDO. 

SCUTE. — ^An ancient French gold coin of 
the value of 3s. 4d- 

SOUTBLLA. — A shuttle; anything of a 
flat or broad shape like a bliicld . — CoivdL 

SOUTBLLA ELBBMOSYNABIA-— 
An alme-basket, 

SCUTUM ARMORUM.— A filiield or 
coat of arms,— Cowell. 

SOYLDWIT.— A mulct for any fault. 

i SOYRA. — A fine imposed tipon such ^ as 
negleptetl to attend tlie scyregemot courts, which 
all tenants were bound to do. 

SOYREGEMOT, or SOIREMOT.— 
A court held by the Saxons twice every year, by 
the bishop of the diocese and the eurldorman iu 
shires that had earldormen ; and by the bishop 
and the sherijBT where the counties wore com^ 
mitted to the sheriflf, <&c., wherein both the 
ecclesiastical and temporal laws were given in 
charge to the county.— /S'e/d, Tit. lion. 628, 

SB DEFBNDENDO.— HoMicrM, 

SEA.— T1)0 main or high eeas are not 

subject to the common law. The main sea 
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begins at the low-water mark, but between 
the high-water mark and the low-water 
mark, where the sea ebbs and flows, the 
common law and admiralty have divimm 
iniperium, and alternate jurisdiction; the 
one upon the water when it is full sea ; the 
other upon the laud when it is an ebb. — 
Wharton, See Admiralty; High Seas; 
King's Chambers; Navigation; Terri- 
torial Waters. As to sea-walls, see 
Frontage, 

Sea, (defined). 1 Tuck. (N. Y.) 44. 

(tidal, navigable river not). 44 L. T. 

(n. s.) 747. 

(public have no common law right of 

bathing in). 5 Barn. & Aid. 268. 

(in statute of wills). 8 N. Y. 196, 199. 

Sea, at, (in an insurance policy). 14 Mass. 
35. 

SEA BATTBBIBS. — Assaults by 
masters in the merchant service upon sea- 
men, at sea. 

SBA-BBD. — All that portion of land 
under the aea that lies beyond the sea- 
shore, and which, equally with the sea- 
shore, belongs prima facie to the sovereign, 
but may be acquired by the subject, either 
by grant or adverse possession. 

SBA-Q-RBBNS. — In the Scotch law, 
gi’ounds overflowed by the sea in spring tides. — 
Bed Diet, 

Sea-grotods, oyster layings and shores, 
(in a deed), 4 Barn. 0. 486, 496. 

SEA-LAWS. —Laws relating to the 
sea, as the laws of Oleron, <feo. 

SEA-LETTER, or SEA BRIEF.— 
A document expected to be found on 
board of every neutral ship. It specifies 
the nature and quantity of the cargo, the 
place whence it comes, and its destination. 
See Arn. Ins. (4 edit.) 669. 

Sea-letter, (in an insurance policy). 1 
Johns. (N. Y.) 192; 2 Jd. 531. 

Sea, reril oe the, (what is). Peake Add. 
Cas. 183. 

(in an insurance policy). 3 Mass. 460. 

Sea, proceed to, (in act for the regulation 
of seamen). 9 Serg. & R. (Pa.) 154. 

SEA-REEVE. — An officer in maritime 
towns and places, who takes care of the maritime 
rights of the lord of the manor, watches tlie 
shore, and collects the wreck. 

Sea risk, (what is not). 11 Johns. (N. Y.) 9. 

(in policy of insurance). 8 Pet. (U. 

8.) 685. 


SEA ROVERS. — Pirates and robbers at 
sea. 


Sea service, (in United States militia laws). 
14 Mass. 394. 


SEA-SHORE. — The space of land 
between high and low- water mark. See 
Foreshore. 


Sea-shore, (defined). 15 Me. 237 ; 6 Mass. 
435, 439. 

(in a deed). 5 Gray (Mass.) 336. 

Sea stores, (in a statute). 1 Btildw. (U. S.) 
504. 

Sea, used the, (in a statute). 1 East 472. 

Sea tteed, (cast on shore, belongs to tlie 
owner of the soil). 2 Johns. (N. Y.) 322. 

SEAL.— 

§ 1. Wax or wafer with an impression. 
The formality of affixing a seal to a docu- 
ment is one of the oldest modes of express- 
ing the intention to be bound by it, derived 
from the times when few persons could 
sign their own names. (Wms. Real Prop, 
147.) It is still a solemn mode of express- 
ing assent to a written instrument, and 
when done with that intention makes the 
instrument a deed: the intention is gen- 
erally expressed by the additional formality 
of delivery {q, v,) ; and, see Deed; Execu- 
tion; Sign. 

i 2. Corporation.— Every corporation 
aggregate must have a common seal, for 
being an invisible body it cannot manifest 
its intention by any personal act or dis- 
course, but only acts and speaks by its 
common seal, (1 BL Com. 475; Shep. 
Touch. 56,) except where it is represented 
by an officer, agent or attorney, and in a 
few cases where it would be inconvenient 
to require the seal, e, g, in every-day 
matters of business. Poll. Gout. 130. 

As to the seals of the crown, see Great 
Seal; Privy Seal; see, a&o, Sign Manual; 
Signet. 


Seal, (defined), 5 Pick. (Mass.) 496; 5 
Johns. (N. Y.) 244; 4 Kent Com. 452. 

(what is). Hempst. (U. S.) 624; 3 

McLean (U. S.) 332, 335; 3 Gill & J. (Md.) 
234: iHalst. (N. J.) 169; 6 ffM74; 5 Duor 
(N. Y.) 462 ; 1 Serg. & R. (Pa.) 72, 

. — r- (what is not). 50 Me. 549 ; 10 Allen 
(Mass.) 251; 2 Pick. (Mass.) 11; 12 Johns. 
(N. Y.) 198; 2 Serg. A R. (Pa.) 602; 1 Muni. 
(Va.) 487. 

(history and origin of a common seal), 

Ang. & A. Corp, g 215. 

(distinguished from. “ scroll ”). 1 Harr. 

(N. J.) 328. 
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Se.\l, (impressed directly upon paper, is a 
nuJlity). 3 Hili (N. Y.) 49^ 

(at common law, must be impressed 

upon wax). 2 Hill -2*- 

(is an essential part of a deed). 16 

Mass. 47. 


(promissory note under, is not negotia- 

'ixr J /-vr V N 


ble). 15 'VVend.^ (N. Y.) 256. 

(omission of, to a referee’s report). 


Serg. & B. (Pa.) 204. 

■ (cannot be used a second time). 


Johns. (X. Y.) 170. 

(of a private corporation is not evi- 
dence of its own authenticity). 2 Halst. (N. J.) 


(of one State is taken notice of judi- 

cally in the courts of others). 2 Conn. 85; 
1 Hen. (]S". Y.) 376. 

Seax and execute, (in an award). 1 Mod. 


Seal, corporate, (affixed to a deed is prmd 
Jacie evidence that it was affixed by authority). 
6 Paige (N. Y.) 54. 

Seal of a court of a foreign country, 
(must be proved). 3 Leigh (Va.) 816 ; 5 Wheel. 
Am. C. L. 130. 

Seal of a foreign state or nation, 
(proves itself). 3 Leigh (Va.) 816. 

Sealer, (inserted in a written instrument, 
effect of). 1 Harp. (S. C.) 3; 2 Wheel. Am. 
C. L. 192. 


SEALED AND DELIVERED.— 
The common formula of attestation of 
deeds and other instruments, written im- 
mediately over the witnesses’ names. This 
has been retained without change from the 
old practice, when sealmg alone, without 
signing, constituted a sufficient execution 


from production, he may, by leave of the 
court, seal up that part, if he makes an 
affidavit stating that it is irrelevant or 
privileged. (Dan. Oh. Pr. 1681.) The 
sealing up is generally done by fastening 
pieces of paper over the part with gum or 
wafers. 

SEAL-PAPER. — ^A document issued by 
the lord chancellor, previously to the commence- 
ment of the sittings, detailing the business to be 
done for each day in his court, and in the courts 
of the lords justices and vice-chancellors. Tlie 
master of the rolls in like manner issued a seal- 
paper in respect of the business to be heard 
belbre him. Sm. Ch. Pr. 9. 

SEAMEN.— 

1 1. Sailors ; mariners ; persons whose 
business is navigating ships. In its most 
general sense, “seaman” includes the 
master or other officer of the ship, as well 
as one of the crew, but generally it means 
a common sailor only, 

§ 2. The principal statutory enac^tments 
for the protection of seamen dire those re- 
quiring agreements for service on board 
ship to contain certain particulars [see 
Shipping Articles), and requiring vessels 
to carry proper provisions, water, lime or 
lemon juice, and medicines. The enact- 
ments with regard to wages, advance notes, 
<fcc., are referred to under title Allot, § 4. 
Those with regard to unseaworthy ships 


or authentication. 


(2 Bl. Com. 306. 


See 


are referred to under title Seaworthiness. 


15 Ohio 107.) — BurrilL 

Sealed and deltyered, (in a written in- 
strument). 4 Wheel. Am. 0. L. 241, 

Sealed instrument, (what is not). 1 Halst. 
(N. J.) 176 ; 6 Johns. (N. Y.) 239. 

(signed by one partner in the firm 

name). 5 Watts (Pa.) 159. 

Sealed up, (meaning of). 44 Conn, 225, 
227. 

Sealed with my seal, (effect of, on a bond 
when not inserted in). Dyer 19 a. 

Sealed with our seals, (in a bond). 1 
Car. & P. 417. 

SEALER.™ An officer in Chancery who 
sealed the writs and instruments. The offices 
of sealer and deputy sealer are abolished by 15 
•nd 16 Viet. c. 87, i 23. 


As to overloading and defective loading of 
grain ships, &c,, see Merchant Shipping. 

SEANCE.— In the French law, a session, as 
of some public body. 

SEARCH,— In international law, the 
right of search is the right on the part of 
ships of war to visit and search merchant 
vessels during war, in order to ascertain 
whether the ship or cargo is liable to seiz- 
ure. Resistance to visitation and search 
by a neutral vessel makes the vessel and 
cargo liable to confiscation. Numerous 
treaties regulate the manner in which the 
right of search must be exercised. Man. 


Sealing, (of a deed). 1 Stark. Ev. 332. 

(is not necessary to a devise), 8 Com. 

Dig. 409. 

SEALING UP.— Where a party to an 
action has been ordered to produce a docu- 
ment, part of which is either irrelevant to 
the matters in question or is privileged 


Int. Law 488. See Oontrabanjd. 

Search, (for paper, when sufficient to admit 
secondary evidence). 7 Pet* (U. S.) 99- 

SEAROH WARRANT.— An author- 
ity requiring the officer to whom itis ad- 
dressed to search a house or other place 
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therein specified, for property therein 
alleged to have been stolen or secreted. 4 
Steph. Com. (7 edit.) 847. 

Search warrant, (necessary requisites of). 
13 Mass, 286. 

(when legal), 10 Johns. (N. Y.) 263. 

(trepass will not lie against a person 

having), 6 Wend. (N. Y.) 382. 

SBAJR.OHER. — In English law, an officer 
of the customs, whose business it is to examine 
ships outward-bound, in order to ascertain if they 
have any prohibited or unaccustomed goods on 
board, &c. Also, a similar officer who examines 
the baggage of passengers arriving by ship, with 
a similar object. 

SEARCHES.— 

2 1. On a contract for the sale of real 
estate, it is usual for the purchaser, before 
the completion of the purchase, to examine 
certain recoi'ds and registers for the pur- 
pose of seeing whether they contain notice 
of any fiict affecting the title to the prop- 
erty. This is called searching for incum- 
brances,” or ” searching the title.” The 
searches generally made are for convey- 
ances, mortgages, judgments, lites pendenteB 
and other charges on the land. Sometimes 
also the lists of bankrupts and insolvents, 
and the register of bills of sale, are searched, 
if any doubt exists as to the pecuniary cir- 
cumstances of the vendor. Hart, Vend. 454, 

2 2. Siniilarly on the sale or mortgage of 
a ship, the register of ships is searched, to 
ascertain the condition of the title. See 
Merchant Shipping; aUo , Annuity; Judgh 
MENT, 2 16; Land Registry; Lis Pendens; 
Vendors and Purchasers. 

Seas, beyond the, (in statute of limitations). 
7 Otto (U. S.) 628. 

Season, (what is, as applied to the pasturing 
a cow). 14Eaijt 283. 

Seasonable time, (what is). Willes 202. 

SEATED LANDS.— In the early 
land legislation of some of the United 
States, seated is used, in connection with 
improved, to denote lands of which actual 
possession was taken. (5 Pet. (U. S.) 
468.)— 

Seated lands, (defined). 6 Watts (Pa.) 269. 

SE ATJPWBRPEI. — In old records, wreck ; 
that which is cast up by the sea . — SjpeL Gloss* 

SEAWORTHINESS.- 

2 1. The question whether a ship is or 
was at a given time seaworthy is chiefly 
of importance with reference to the liabil- 


ity of the owner and the underwriters or 
insurers in the event of her loss. In this 
use of the term, “seaworthiness” means 
that the vessel is in a fit state, at the time 
of sailing, (not merely at the time of load- 
ing the cargo; Cohn v. Davidson, 2 Q. B. 
D. 455,) as to repairs, equipment and crew, 
and in all other respects, to encounter the 
ordinary perils of the voyage insured, 
Maud. & P. Mer. Sh, 387. 

2 2. Warranty of seaworthiness.— 
Where there is no agreement to the con- 
trary, a ship-owner who contracts for the 
conveyance of merchandise in his ship, or 
contracts for her insurance, impliedly 
warrants that she is seaworthy ; that is to 
say, if she is lost, and it turns out that she 
was not seaworthy at the time of sailing, 
in the one case the owner is liable to the 
owner of the goods for their loss, and in 
the other case the insurers or underwriters 
are discharged from liability under the 
policy, notwithstanding the bond ftdes and 
honesty of the ship-owner. Kopitoff v. 
Wilson, 1 Q. B. D. 377; Cohn v, Davidson, 
2 Id. 455; Maud. & P. Mer. Sh. 887; Sm. 
Merc. L. 377. 

2 3. Survey of unseavrorthy ships. 
— If it is alleged by one-fourth of the sea- 
I men belonging to a ship, that by reason 
of unseaworthiness, overloading, defective 
equipment, or the like, she is not in a fit 
condition to go to sea, the court having 
cognizance of the case may have the ship 
surveyed. In England, the board of trade 
may also order a survey if they receive a 
complaint, or have reason to believe that 
a ship is unfit to proceed to sea. Stats. 34 
and 35 Viet. c. 110; 86 and 37 Id* 85; 89 
and 40 Id* 80. 

2 4. Provision is made by the English Mer- 
chaiit Shipping Act, 1854, and by the Passengers 
Acts, 1855, 1863, and 1870, for the proper equip- 
ment and survey of ships in the interest of pas- 
sengers. 

2 5. Every person who sends a ship to sea in 
an unseaworthy state, so as to endanger the life 
of any person on board, is guilty of a misde- 
meanor, unless he proves that he used all reason- 
able means to make her seaworthy. Stat. 39 
and 40 Viet. c. 80. 

Seaworthiness, (what constitutes), 19 How. 
(U.S.) 162; 1 Am. Dec. 165 n. 

(in an insurance policy), 2 Mete. 

(Mass.) 432. 

(implied warranty of- requires what)# 

4 Duer (N. T*) 234. 
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Seaworthy, (defined). 12 Cubh. (Mass.) 
517, 521 ; 3 Taunt. 299 ; 3 Sent Com. 287. 

(in law, a ship is prebumed to be). 6 

Wheat. Am. C. L. 107. 

(when there is an implied warranty 

that a ship is). 8 Bos^v. (N. Y.) 33. 

(what is necesssary to constitute a ship). 

4 Sawy. (U. S.) 292. 

SBBASTOMANIA.— In medical 
jurisprudence, religious insanity; demono- 
niania, 

SEOX is technically applied to certain ser- 
vices and obligations to signify that they create 
no tenure bet^v een the person from whom and 
the person to wliom they are due, as opposed to 
those services of “homage, fealty, and escuage, 
which c.'uinot become secke or dj-y, but make 
tenure wliereiinto distresses, escheats and other 
profits be incident.’’ (Go. Litt. 151a.) At the 
present day the term is hardly ever used except 
in the phrase “rent seek.” See Co. Litt. 147 b 
and 151 b, and Hargrave’s note (5). See, also, 
Rent, J 8. 

Second cousins, (in a will). 13 Cent. L. J. 
5, and cases cited. 

SECOND DELIVERANCE, WRIT 
OF. — A judicial writ that lies, after a nonsuit 
of the plaintifl’ in replevin, and a retomo hahendo 
of the cattle replevied, adjudged to him that 
distrained them, cominanding the sheriff to re- 
plevy the same cattle again, upon security given 
by the plaintiff in the replevin for the re- 
delivery of them if the distress be justified. It 
is a second writ of replevin, and is practically 
obsolete, F. N. B. 68; 2 Chit. Arch. Pr. (12 
edit.) 1087, 1094. See Replevin, g 3. 

SECOND DISTRESS.— By 17 Car. 11. 
c. 7, g 4, in all cases where the value of the 
cattle distrained shall not be found to be of the 
full value of the aiTears distrained for, the party 
to whom such aiTeai's are due, his executors or 
administratois, may distrain again for the said 
arreai-s ; but a second distress cannot, it seems, 
he at all justifiied, where there is enough which 
niiglit liave been taken upon the first, u the dis- 
trainer liad then thought proper ; for a man who 
has an entire duty, as rent, for example, shall 
not b])lit the entire sum, and distrain for one 
part of it at one time, and for the other part of 
it at another time, and so toties quoties for several 
times, for that would be great oppression. — 
Wharton* 

SECOND SDROHARGB, WRIT 
OF. — If, after admeasurement of common, upon 
a writ of admeasurement of pasture, the same 
defendant surcliarges the common again, the 
plaintiff may have this writ of second surcharge 
de secnndd superonemiionef which is given by the 
8tat. West. 2, 13 Edw. I. c. 8. — Wharton. 

SECOND ARIT. — An officer of the Courts 
of King’s Bench and Cornmmt Pleas, so called 
because he W4is second to the chief officer, e. to 
ihe sheriff) semdle, for he was and is the chief 


executive officer, the judge being judicial merely 
and not executive. Tiie secondancs of these 
courts were abolished by 7 Will. and 1 Viet, 
e. 30 (1 Arch. Pr. 11), and the existing masters 
were by the same act appointed in their stead. 
But at the present day there is still a law officer 
in the city of London who bears the name of 
secondary, soil, because he is second to the cliief 
officer (i. e, semble, the judge) of the City of Lon- 
don Court, and who was originally the sheriff; 
whence the secondary is for some purposes like 
an under-sheriff. His principal duties as second- 
ary are to assess damages on writs of inquiry upon 
judgments given in any of the courts sitting 
witfin the city. — Brown. 

SECONDARY CONVEYANCES. 
-—Those which presuppose some other 
conveyance precedent, and only serve to 
confirm, alter, retain, restore, or transfer 
the interest granted by the original convey- 
ance. They are otherwise called “deriva- 
tive,” and are: (1) Releases; (2) coiifirnui- 
tions; (3) surrenders; (4) assignments; and 
(5) defeasances. See Convey, g 4. 

SECONDARY EVIDENCE. -That 
species of proof which is admitted on the 
loss of primary evidence. There are no 
degrees of this evidence. For example, if 
a letter be lost it is as good to recite it from 
memory as to produce a copy. It is the 
province of the judge to decide whether a 
document produced be original or not, and 
until he decide it is not, no secondary evi- 
dence can be put in. See Evidence, § 11 ; 
Hearsay Evidence; Notice to Admit; 
Notice to Produce. 

SECONDARY USB.-A use limited 
to take effect in derogation of a preceding 
estate; otherwise called a “shifting use,” 
as a conveyance to the use of A. and his 
heirs, with a proviso that when B. returns 
from India, then to the use of G. and his 
heirs. 1 Steph. Com. (7 edit.) 546. 

SECONDS. — Assistants at a duel. 
They are equally guilty with the principals 
under most of the statutes against dueling. 
See Challenge to Fight ; Duelling. 

SECRET COMMITTEE. — A secret com- 
mittee of tlie House of Commons is a committee 
specially appointed to investigate a certain rmit* 
ter, and to wdiich secrec^r bein|t? <ieemed not^esHiiry 
in fnrtlierancG of its objects, its proceedings are 
conducted with closed doois, to. the exclusion of 
all persons not membei's of the oonmuttee. All 
other committees are open to members of the 
house, although they may not be serving upon 
them.— i?rom 
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Sectbet PARTITERSHIP, (defined). 5 Pet. (U. 
S.) 555; 49N.H. 225. 

SBCEET TEUSTS-— Where a testa- 
tor gives property to a person, on a verbal 
promise by the legatee or devisee that he 
will hold it in trust for another person, 
this is called a “secret trust.” The English 
rule is, that if the secret trust would have 
been valid as an express trust, it will be 
enforced against the legatee or devisee, 
while if it would have been invalid as an 
express trust, e. g by contravening the 
provisions of the Mortmain Act, the gift 
fails altogether, so that neither the devisee 
or legatee, nor the object of the trust, takes 
any benefit by it. Lew. Trusts 51 ; Wats. 
Oomp. Eq. 54. 

SECEBTARY’. — One intrusted with 
the management of business; ore who 
writes for another ; an officer attached to 
a public establishment. 

Secretary, (of a banking company is not a 
certifying officer). 14 Mass. 178 j 3 Wheel. Am. 
C. L. 491. 

(who signs a lottery ticket is not liable 

to the holder). 2 Binn. (Pa.) 201. 

(in statutes regarding the service of 

attachments and executions). 6 Conn. 428. 

SEOEETAEY OP DBORBES AISTD 
nrjUNOTIONS. — An officer of the English 
Court of Cluujcery. The office was abolished by 
16 and 10 Vict. c. 87, g 23. 

SBCEETAEY OP PEBSBNTA- 
T I O N S . — JSee Presentation Office. 

SBCRBTAEY OP STATE.— 

g 1. In American law, — A cabinet of- 
ficer of the United States. {See Cabinet.) 
In most if not all of the State governments 
there is also a secretary of State, whose 
office is one of importance and responsi- 
bility. 

g 2. In English law, the secretaries of 
State are cabinet ministers attending the sover- 
eign for the receipt and dispatch of letters, 
grants, petitions, and many of the most import- 
ant afiairs of the kingdom, both foreign and 
domestic. There are five principal seci'etaries, 
one for the home department, another for foreign 
afiairs, a third for the colonies, a fourth for war 
(26 and 27 Viet. c. 12), and a fifth for India. 
(21 and 22 Jd. 106.) These have under their 
management the most considerable afiairs of the 
nation, and are obliged to a constant attendance 
on the sovereign; they receive and dispatch 
whatever comes to tl^eir hands, be it for the 
crown, the church, the army, private grants, 
pardons, dispensations, <&c., as likewise petitions 
to the crown, which, when read, are returned to 


the secretaries for answer; all which they dis- 
patch according to the sovereign’s command and 
direction. Each of them has two under-secre- 
taries, and one or more chief clerks, besides a 
number of other, clerks and officers, wholly de- 
pending on them. The secretaries of State Juive 
power to commit for tieason and other ofienties 
agahist the State. Some say this power is inci- 
dent to their office, and others that they derive 
it m virtue of being named in the commissions 
of*the peace for every county in England and 
Wales. They have the custody of the signet, 
and the direction of the signet office and the 
paper office. Ireland is under the direction of 
a chief secretary to the loi*d-lieutenant, who htis 
under him a resident under-secretary. {EncycL 
Lond. See, also, 27 and 28 Viet, c, 34.) — 
Wharton. 

Secreting op property, (in a statute). 13 
Wend. (N. Y.) 899. 

Secretly, (examination of a witness). 2 
Hagg. Cons. 263, 267. 

SEOTA (from the Latin segui, to follow,) 
literally means “a following.” The word is 
chiefly used to denote a service, due by custom 
or prescription, which obliges the inhabitants of 
a particular place to make use of a mill, oven, 
kiln or similar structure (secta ad molendinvm, ad 
furnum, ad torrale, In such a case the 

owner of the mill, oven or kiln may have an 
action against any inhabitant who “withdraws 
his suit,” i. e. goes to another mill, oven or kiln. 
The theory is that the mill or other structure 
was erected by the ancestors of the owner for the 
convenience of the inhabitants, on condition Uiat 
they should use it to the exclusion of any other, 
3 ]^1. Com. 235. 

g 2, In the old common law practice, secia 
meant the followers or witnesses whom the 
plaintiff brought into court with him to prove 
his case. The actual production of the secta has 
been disused since the reign of Edward III.; but 
the declaration in every action contained a ficti- 
tious statement on the subject, until comparatively 
modern times. 3 Bl. Com. 295, 344. 

SEOTA AD CURIAM.— A writ that lav 
against him who refused to perform his suit 
either to the county court or the court-baron. — 
Cowell. 

SEOTA AD PURKUM,-Suit to a pub- 
lic oven, or bake-house. Abolished. 

SEOTA AD JUSTIOIAM FAOIEK- 
DAM. — A service which a man is bound to 
peilorra by his fee. — Bract. 

SEOTA AD MOLBNDINUM.— Be 
Secta Ad Molendinum. 

SECTA AD TORRALE.— Suit to a kiln 
or malt-house. Abolished. 

SEOTA OURI.®. — Stilt and service done 
by tenants at the lord’s court. — Cowell, 

Seota est pugrna civills ; stout 
aotores armantur aotlonibus, et quasi 
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g*ladiis aocing’untur ita rei munitmtnr 
exceptionibus et defendtmtur quasi 
cl 3 rpeis (Hob, 20 J : A huit is a civil warfare; 
for as the piaiutifis are armed with actions and 
as it were girded with swords, so the defendants 
are fortiiied with pleas, and aie defended as it 
were by sliields, 

SECTA FAOIENDA PEB ILLAM 
QUiB HABBT BNIOIAM PARTBjVL-;- 
A writ to compel the heir, who lias the eldei*’s 
part of the co-heirs, to perform suit and services 
for ail the copai’ceiiei:s. — B,tg, Ortg. 177. 

SECTA NON FACIEKDIS.— A writ 
for a woman, who, for her dower, ought not to 
perform suit of court. — Meg, Ortg, 174. 

Secta qu^ soripto nititur a scripto 
variari non debet (Jenk. Cent. 65) : A suit 
which is based upon a writing ought not to vary 
from the writing. 

SECTA REG-ALIS.— A siu't so called by 
which all persons w'ere bound twice in the year 
to attend in the sheriff’s tourn, in order that they 
might be informed of things relating to the pub- 
lic peace. It was so called because the sheriff’s 
tourn was the king’s leet, and it was held in oi'der 
tliat the people might be bound by oath to bear 
true allegiance to the king. — Cowell, 

SECTA ITNICA TANTHM FAOI- 
BITOA PBO PLUBIBITS HJBBEDI- 
TATIBITS. — A writ for an heir who was 
distrained by the lord to do more suits than one, 
that he should be allowed to do one suit only in 
respect of the land of divers heirs descended to 
him. — CowelL 

SBCTABES. — ^In the civil law, bidders at 
an auction, 

SEOTATOBES. — Suitora of court who, 
amongst the Saxons, gave their judgment or 
verdict in civil suits upon the matter of fact and 
law. 1 Eeeve Hist. Eng. Law 22. 

SECTION.-^ 

i 1. Of land. — The public lands of the 
United States are divided by surveys into 
(1) townships (six miles square); (2) sec- 
tions (six hundred and forty acres). These 
sections are again subdivided, for sale, into 
half-sections (three hundred and twenty 
acres) and quarter-sections (one hundred 
and sixty acres), and still further into what 
are called in the statutes "half quarter- 
sections ” and " quarter quarter-sections ; '' 
but these last are, in practice, quite as often 
called " eighties and " forties ” from the 
number of acres they respectively com- 
prise; or are called "fractions of a sec- 
tion/'^A65o«, 

i 2. In many treatises, codes and statute books 
of the law, as well as books upon other scientific 


topics, the smaller subdivisions of the text are 
allied "sections.” The order of division gener- 
ally is, books, parts, titles, chapters and sections. 

SBCULiAB.— Not spiritual ; relating 
to affairs of the present ^vorlcl {in seculo). 

SECULAR OLE R G- TT Pcaroehhd 
cleigy who perform their ministry m seculo; 
and are contradistinguished from the regular 
clergy. 

SEOUNUUM.— According to; following. 
The first word in some phrases— 

Secundum allegata et probata : Ae- 
cording to that wdiich is alleged and proved. 
This maxim means literally according to the 
pleadings and the evidence; and is a maxim 
wherebv a party recovers in his action only 
according to his claim as stated and as proved. 

SECUNDUM FORM AM STATUTI. 
— According to the form of the statute. 

SECUNDUM LEGtEM COMMU- 
NBM. — ^According to the common law. 

Secundum naturam est, oommoda 
cujusque rei eum sequi, quern sequ- 
untur incommoda (D. 60, 17, 10) : It is 
natural that the advantages of anything should 
follow him whom the disadvantages Ibllow. 

SECUNDUM NORMAM LBGHS.— 
According to the rule of law ; by the rule of 
law. 

SECUNDUM SUBJBCTAM MA- 
TBBIAM. — With reference to the subject- 
matter. The meaning of a word or plirase often 
depends on the subject about which it is used ; 
for instance, the word layman f < 7 . ?;.), if it be 
used in a conversation concerning the church, 
means one who is not a clergyman ; if it be used 
in a convensation about tiie law, it means one 
who is not a lawyer. — Wharton, 

Secured, (in act respecting duties). 1 Paine 
(U. S.) 618 ; 12 Wheat. (U. S.) 487. 

SECURED CREDITOR.— Obbd- 

ITOR, ^2et seq, 

SECURED DBBT,See Debt, S 8. 

Secures, (in an agreement for the sale of 
real estate). 69 Barb. (N. Y.) 88 . 

Securii^g, (in United States constitution). 8 
Pet. (U. S.) 591, 660. 

SECURITAS.— In old Knglisli law, isecuiv 
ity ; surety. In the civil law^ an acquittance, or 
release. — JSpel. Gloss,; Calo, Lex. 

SBCURITATEM INVENIENDI, 

— An ancient writ, lying for the sovereign, 
against any of his subjects, to stay them I'rom 
going out of the kingdom to foreign parts ; the 
ground whereof is that every man is bound to 
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nerve and defend the commonwealth as the 
cro\7n shall think fit. — F. F. B, 115. 

SBOnBITATIS PACIS.— A writ that 
lav for one who was threatened with death or 
bodily harm by another, against him who so 
threatened. — Beg, Grig, 88. 

SEOCiiinES, (includes stock). 4 Yes. 730. 

(signature of, to a promissory note). 2 

Hill (H. Y.) 663. 

(in a will). 2 Com. Dig. 659 ; 8 Id. 

475. 

Securities for money, (in a will). 9 Bam. 
& C. 267 ; 10 Bing. 44 ; 1 Jur. 234; 5 Sira. 451, 
455 ; 6 Id, 115 ; 1 Sim. & S. 500 ; 1 Chit. Gen. 
Pr. 355 ; 2 Id. 31 app. 

Securities, real, (defined). 3 Atk. 808. 

(in a will). Love. Wills 254. 

Securities, real or personal, (power to 
lend money upon). Coop. Ch. Cas. 33. 

SECURITY.— 

g 1. A security is something which makes 
the enjoyment or enforcement of a right 
more secure or certain. 

With reference to its nature, a security 
is eiti^er a personal security ; or a security 
on property, (called in jurisprudence a 
“real security;” as to the ordinary mean- 
ing of real security, see § 4, infra;) or a 
judicial security. 

? 2. Personal.— A personal security 
consists in a promise or obligation by the 
debtor or another person, in addition to 
the original liability or obligation intended 
to be secured- Sometimes the security 
consists of an instrument which facilitates 
the enforcement of the original obligation 
or extends its duration, as in the case of a 
^ bond, bill of exchange, promissory note, 
&c., given by a debtor for an existing debt, 
the liability on such instruments being 
easy of proof. When the security consists 
of a promise or obligation entered into by 
’ n third person, it generally takes the form 
of Ji guaranty bond, promissory note, 
or the like. jSre Scjeety. 

S 3. Security on property. — A 
pcairity on property is where a right over 
property exists, by virtue of which the en- 
forcement of a liability or promise is 
facilitated or made more certain. This is 
of two kinds, active and passive. 

g 4. Active.— An active security is 
where the creditor (or promisee) has the 
right of selling the property for the pur- 
pose of satisfying his claim, as in the case 
of a pledge or a mortgage with a power of 
gale. A mortgage of a freehold interest in 


land is sometimes called “real security,” 
as opposed to a security on leaseholds or 
other personalty. Jones v Chennell, 8 Ch, 
D. 492 ; In re Boyd's Settled Estates, 14 Ch, 
D. 626. See Investment. 

g 5. Passive. — A passive security is 
where the creditor has the right of keep- 
ing the property until his claim is satisfied, 
but not of selling it; such are possessory 
liens. Mr. Justice Markby (Elements of 
Law, 501, 510, 534,) makes a distinction 
between areal security and a security con- 
sisting of a jus in TBj the former being de'- 
fined as “the means of getting satisfaction 
out of a specific thing, independently of 
the will or ability of the debtor,” the es- 
sence of it being the power of sale, while 
the latter seems to be a mere possessory 
lien. We cannot find any authority for 
this use of the term “real security.” It 
is true that Kuntze (Cursus, § 549) draws a 
distinction between a security which oper- 
ates as an inducement to the debtor to 
perform his obligation and one which en- 
ables the creditor to satisfy the debt inde- 
pendently; but be calls the latter “eine 
unahhctngige sachliche GewS.hr,” in order 
to distinguish it. ? 556. 

§ 6. Between these two classes stand cer- 
tain rights which entitle the holder to 
take proceedings to have the property 
dealt with so as to satisfy his claim ; such 
are charges in the restricted sense of that 
word. See Charge, 2 2 ; Hypothecation, 

2 2 . ‘ 

I 7. The important characteristic of a 
security on property is that in the event 
of the debtor being bankrupt, absconding 
or dying, the right can nevertheless he 
enforced by means of the property. See 
Creditor, l2et seq. 

i 8. Specific. — Securities on property 
are also either specific or shifting. Thus, 
an ordinary mortgage on land is a security 
ion specific property; the mortgagor can 
only deal with the land subject to, the 
mortgage, and the mortgagee does not by 
his mortgage acquire any right to other 
property belonging to the mortgagor (ex- 
cept in the anomalous case of consolida- 
tion (^. v.) 

? 9. Shifting, or floating*— A shifting 
or floating security, on the other hand, is 
a security on all property which shall come 
under a certain description at the time 


SECUEITY. 


(1164) 


SECUEITr. 


when the rights of the parties have to be 
ascertained. Thus, a mortgage or bill of 
sale on fixtures, machinery or the like, in 
a given building, may be so framed as to 
cover articles of a like description placed 
in the building after the date of the 
security, with or without a clause em- 
powering the mortgagor to take away any 
articles and replace them by others of 
equal value. (Uolroyd v. Marshall, 10 H. 
L. Cas. 191 ; Fish. Mort. 25 et seq.; In re 
Colonial Trusts Corporation, 15 Ch. D. 
469.] So a debenture may form a charge 
on the property for the time being of a 
company, including stock in trade, book 
debts, <fec.; so that it may sell its 'stock in 
trade and buy new stock in trade, receive 
book debts and create new ones in such a 
way that, when the time comes for en- 
forcing the security, the property then sub- 
ject to it may be quite different from what 
it was when the security was given. As 
soon as proceedings are taken which neces- 
sitate an enforcement of the security (e.g. 
if the company goes into liquidation), the 
security becomes fixed, and no further 
change is possible. See In re Panama, &c., 
Co., L. E. 5 Ch. App, SIS. 

g 10. Judicial.— A judicial security 
exists where a right is enforceable by 
means of the powers vested in a court of 
law. Thus, a judgment is enforceable by 
execution against the property, and (in 
some cases) against the person of the 
defendant; and, therefore, a judgment 
creditor who has taken the proper steps to 
enforce his judgment is a secured creditor. 
{See Ceeditor, g 2; Judoment, g 16.) To 
this class may also be referred cognovits, 
warrants of attorney, garnishee orders, 
stop orders, charging orders, distringas 
notices {see the various titles). 

i 11. Agreement of parties, or opera- 
tion of law.— With reference to its origin, 
a security is either created by agreement 
of the parties or by operation of law ; a 
morfgage or bond is an instance of the 
former class — a retaining lien of the latter, 
g 12. With reference to the purpose for 
which they were created, seourities.may be 
divided into (1 j ordinary securities, namely, 
those created to secure the payment of a 
debt or the performance of an obligation 
between private persons; and (2) securities 
given in legal proceedings. Securities 


given in legal proceedings are of varioua 
kinds : 

g 13. In ordinary actions, security is in 
some cases required to be given to secure 
a right in question in the litigation : to this 
class belong stop orders, distringases, 
attachments of debts, payment of money 
and transfer of stock into court, deposit of 
property in court, &c. See Bail, p. 105 n. ; 
Judgment, g 9. 

g 14. In criminal and summary proceed- 
ings the defendant or prisoner is sometimes 
allowed to go at large on giving bail or 
entering into his own recognizance, instead 
of being detained in custody. {See Bail, 
g 6.) A person may also be required to 
give security .to keep the peace. See 
Articles of the Peace; Breach of the 
Peace; Recognizance, g 4. 

g 15, Security for costs.— Security is 
sometimes required to be given in relation 
to the proceedings themselves. Tlius, in 
an ordinary action the plaintiff may, in 
certain cases (as where he permanently 
resides out of the jurisdiction of the court), 
be compelled to give to the defendant 
security for the costs of the action, (Sm. 
Ac. 99; Coe Pr. 129; Dan. Ch. Pr. o. ii., g 
4,) generally either by entering into a 
bond with sureties, or by paying money 
into court. An appellant may also be 
required to give security for the costs of 
the appeal, e. g. if he appears to be insol- 
vent. (Wilson V. Smith, 2 Ch. D. 67 ; Grant 
V. Banque Franco-Egyptienno, 2 0. P. D. 
430.) As to security on removing causes 
from inferior courts, see Removal, gg 3, 4. 
In criminal and summary proceedings the 
complainant or prosecutor is generally 
required to enter into a recognizance, by 
which he binds himself to prosecute the 
proceedings 

g 16. In a secondary sense, security'' 
denotes an instrument by which a.seouriiy 
is created or evidenced, such as a bond, 
bill of exchange, debenture, scrip, &o, 

[ Security, (defined). 3 K. Y, Leg. Obs. 807, 
370. 

(equivalent to ** pledge”). 2 Day 

(Conn.) 227, 230. 

(in what, trustees may invest trust 

funds). 6 Madd, 295 ; 3 Swanst, 63, 87 n» 

(approbation of, is not necessary). 14 

Mass. 167. ^ ^ . V 

(when must be by recognizance), 7 

Johns. (J5I. Y.) 19. 
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Security, (in an agreement), 3 Blacfcf. 
(Tnd.) 431. 

(in bankrupt act.) 2 Sand£ (N. Y.) 

Ch. 494, 506. 

(in a statute). 31 Conn. 139. 

(in suit by nou-resident plaintiff). 12 

Johns. (N. Y.) 423: 

Security, due, (for money loaned by a 
trustee, what is). 4 Johns. (N.*Y.) Ch. 2S1. 

SECUEITY FOE COSTS.— See Se- 
curity, g 15. 

SSCUHITY FOR GOOD BEHAV- 
lOB. — See Articles of the Pe.vce; 
Breach op the Peace; Eecognizance, 
J 4; Security, g 14. 

Security for morfy, (a promissory note is 
not). 3 Swanst. 80 n. 

Security, personal, (executors are not to 
permit money to remain on), o Ves. 844- 

Security TO YOU, I agree to BE, (in a 
guaranty). 6 Bing. 201. 

Seoiirius expediuntoir negotia coxn- 
missa pluribus, et plus vident oculi 
quam ooulus (4 Co. 46 a) : Matters entrusted 
to several are moie securely dispatched, and 
eyes see more than eye, i. e. “two heads are 
better than one.*' 

SBOIJS. — Otherwise. 

SBD NON ALLOCATHR.— But it is 
not allowed. A phrase used in tlie old reports, 
to signify that the court disagreed with the argu- 
ments of counsel. “It was argued," &c. “It 
was insisted,” &c. j “aed non alloccUurJ* 

SED PER OIJRIAM. — But by the court. 
An expression sometimes found in the rei)orts, 
after the opinion of a single judge, to introduce 
that of the court which differs from that of the 
single judge. 

SBDB PLENA. — ^When a bishop's see is 
not vacant, 

SEDERUNT, ACTS OP.— ASfee Acts op 
Sederunt. ^ 

Sedge flat, (defined), 34 Conn. 424. 

SEDITION— SEDITIOUS.— 

3 1. In English law, sedition is the ofiense of 
publishing, verbally or otherwise, any words or 
document with the intention or exciting dis- 
affection, hatred, or contempt against the sovei*- 
eign, or the government and constitution of the 
kingdom, or either house of parliament, or the 
administi'ation of justice, or of exciting her 
majesty's subjects to attempt, otherwise than by 
lawful means, the alteration of any matter in 
church or slate, or of exciting feelings of ill- 
will and hostility between different classes of 
her majesty's subjects. 

J 2. If the matter so published consists of 
words snokei^ *h’e offense is called ‘Hhe speak- : 


ing of seditious words.” If it is contained in a 
document or the like, the offense is called “a 
seditious libel." 

I 3. Conspiracy. — A seditious conspiracy 
is where two or more persons agree to do an act 
for the furtherance of any seditions intention. 

Ail these offenses are misdemeanors. Steph. 
Cr. Dig. 55 ; Shortt Copyr. 324. Ser, aho^ Star. 
6 Anne c. 7 fe. 41 in the Statutes of the Eealm), 
which makes it high treason to impugn, by 
writing or printing, the Act of Settlement. 

Seduce, (in a statute). 27 Conn. 319. 

Seduced, (doe-s not imply a criminal offense). 
108 Mass. 488, 492. 

SEDUCING TO LEAVE SERVICE. 
— An injury for which a master may have an 
action on the case. 

SEDUCTION is where a man induces 
a woman to have connection with him by 
taking advantage of her affection for him, 
or by promising her marriage, or by some 
similar means. On the principle that 
volenti non fit injuria, seduction is no 
actionable wrong to the woman herself, 
but it is a wrong to her parent or master 
if it causes him a loss of service [nee Ser- 
TICE, I 7), and in an action by a parent 
the jury may give exemplary damages. 
(3 Steph. Com. 441; Underh. Torts 152. 
See Damages, 2 4.) In some of the States, 
seduction of a woman of previous chastity, 
is a criminal offense. 

Seduction, (defined). 3 Grim. L. Mag. 332. 

(what is). 11 Mich. 278 j 6 Root. (bT. 

Y.) 188, 150. 

SEE. — ^The diocese of a bishop. 

See prizes into port, (in a policy of insur- 
ance). 1 Campb. 263. 

See one paid, promise to, (distinguislied 
from “a promise to Ijay”). 1 Ld. Raym 224. 

See them paid, (in a letter). Holt 153. 

See you paid, (parol promise to). 2 T. R. 81. 

See you paid, I will, (equivalent to “I will 
pay you ”). 9 Barn. & C. 73. 

Seen, (endoi’sed by a drawee on a bill of ex- 
change). 2 Hill (N. Y.) 582 ; 1 Bouv. Inst, 466. 

SEIGNIOR, ^or SEIGNEUR.— In its 
most general signification means a lord ; but in 
law it is particularly applied to the lord of a 
manor; and the manor is thence termed a 
“seigniory,” i e. a lordship (Kitcliin 206). — 
Comll , See Seignory, 

SEIGNIOR IN GROSS.-A lord with- 
out a manor, simply enjoying superiority and 
services. 

SEIGNIORAGE. — A royalty or preroga- 
tive of the crown, whereby an allowance of gold 
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Seised, covenant to stand, (what is). 12 
Mass. 96. 


and silver, brought in the mass to be eechaaged 
for coin, is claitne<L 

SEIG-NIOBESS.—A female superior, 

SBIQ-NORY . — Nofi’MA.N-FREKCH I sdgilur ; 
from Latin, senior. 

'i 1. A seignory is the relation of a feudal lord 
to his tenant, and to the land held bv lum. Thus, 
if before the SUitute of (iuia Einptores, A., a ten- 
ant in fee-simple, conveyed Id's land to B, to hold 
of A. as his tenant, then A.'s rights against B in 
respect of services, fealty, Ac., and his interest 
in the laud in the event of an esclieat or forfeit- 
ure by B. or his successors in title, would consti- 
tute a seignory. Since the Statute of Quia 
Emptoies no seignory can be created. Owing to 
the feudal incidents of tenure ( fealty, <fec.) Imv- 
ing now become obsolete, and to the rent services 
anciently leserved having become almost value- 
less, seignories in freehold land aie seldom of 
any practical importance: in most cases indeed 
thev cannot be traced. {See Mortmain, 2 i*) 
Consequently almost the only seignories now in 
ejtistence are those of lords of manors, for a 
manor does not exist unless there are at least two 
free tenants. L e. tenants of freehold land form- 
ing part of the manor who hold of the lord by 
a service of some kind. (Wms. Sets. 9, 13; 
Warrick r. Queen^s CoHege, L. B. 6 Ch. 716.) 
Hence a manor Is sometimes said to consist or 
demesnes and seignories. Bnrt Com. p. 326 ; and 
see Britt 106 a. 

§ 2. A seignory is sometimes distinguished by 
the services incident to it, e. g, a seignory by 
fealty and rent-service; (Bevil’s Case, 4 Co.Sji;) 
or by the position of the lord, e. g. seignories 
paramount and mesne seignories. [See Mesne ; 
Paramount.) A seignory may also be either 
appendant, I e. attached to a niapor; or in gross, 
when it has been severed from the manor to 
which it oidginally belonged. On the convey- 
ance of a manor the seignories appendant to it 
pass with it ; a seignory in gross must be con- 
veyed by a deed of grant, a seignory being an 
incorporeal hereditament. (Wms, Real Prop. 
SOT, 314.) Originally a seignory ditfereil little 
from a reversion, as is shown by the manner in 
which escheated lands descend. See Escheat, 
§ 3 j Bui-t. Comp. 326. 

J 3. Seignory sometimes means the land or 
district over wliich the rights of the lord extend. 
Compare FRANCHISE, g 4 ; Libertt”, § 2. 

Seised, (imports, of a fee). 2 Cai. (H. Y.) 
385. 

(an action on covenant). 2 Root 

(Conn.) 14. 

— (in a statute). 3 N, Y. 294; 12 R. I, 

560, 569; 2 Bro. Ch. C. 270. 

(in a will). 6 Ch. B. 496. 

(administrators are liable upon a cove- 
nant that they are). 8 Mass. 162. 


SEISED IN DEMESNE AS Cl? 
TBB.^See Demesne, ?? 2, 3 ; Seisin, g 5. 

Seised in fee, (defined). 12 East 270. 

(in a covenant). Cro. Jac. 369. 

Seised, lawfully, (in a covenant). 4 Man. 
& Sel. 53. 

Seised to hts use, (in statute of uses). 3 
HaiT. (N. J.) 402. 

SEISIN. — The most probable derivation is 
from the old German word bisasjan; Anglo-Saxon; 
bii^ettan, to tak-e posssession of; modern English: 
beset. Hence the old Puench: mmr (Diez Etym. 
Worth s V. Pagire); late Latin: aacirc or samre, to 
take possession of land r Qai . . . terram alterius 
misibat,** extract from Domesday Book in Stubbs’s 
Charters S4;; Norman-Prfncu: seimrie, possession of 
land. (Brut. 101 b.'' The late Latin anisiare seems to 
be a still later formation, made when sajsir had 
acquired the popular meaning of seize. It is appa- 
rent’v only applied to movables. See the extracts in 
Stubbs 138, l66. 

1 1. Seisin is feudal possession ; in other 
words, it is the relation in which a person 
stands to land or other hereditaments, 
when he has in them an estate of freehold 
in possession ; (Wnis. Seis. 2 ; Butler’s note 
to Co. Litt. 266b ;) such a person is said to 
be seised of the land. Seisin ” is opposed 
(1) to possession,” which, in its technical 
sense, is only applied to leaseholds and 
other personal property and (2) to “ oc- 
cupation,” which signifies actual posses- 
sion. See Occupation ; Possession, ? 17. 

With reference to its nature, seisin is 
either actual [in deed] or in law. 

I 2. In deed. —Actual seisin, or seisin 
in deed, is where the freeholder is himself 
in possession or occupation of the land, or 
where it is occupied by a person claiming 
under him, and not having an estate of 
freehold in the land, e, g, a lessee for years. 
Co. Litt. 15 a. 

I 3, In law.— Seisin in law is that seisin 
which an heir has when his ancestor dies 
intestate seised of land, and neither the 
heir nor any other person has taken actual 
possession of tlio land. Thus, if a man 
has two farms, Blackacre and Whiteacro, 
the former of which he lets to a tenant for 
years, and the latter he occupies himself, 
then, on his death intestate, his heir has 
actual seisin of Blackacre from the mo- 


■*Co. Litt. 17 a, 200 b. It is true that Little- 
ton 567) speaks of a tenant for years being 
seised, but this seems to be with referenoe*to 
the effect of a grant of the x’eversiou without 
livery of seizin, for in | 324 he says that ‘‘whore 
cue will plead a lease or grant made to him of a 


chattel real or personal, then he shall say by 
force of which he was possessed, &o ” See a 
similar use of the woni in Britton 102 b. How- 
ever, there is no doubt that at one time seisin 
and possession were convertible terms. Co. litt 
17 a. 
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ment of his death, because the possession 
of the tenant is looked upon as the posses- 
sion of the freeholder; but of Whiteacre 
the heir has merely a seisin in law until 
he enters and takes possession, and then 
he has actual seisin of Whiteacre too. 
(Wms. Seis. 5.) The term ** seisin in law ” 
is sometimes applied to the interest of a 
reversioner or remainderman expectant 
on an estate of freehold, but inaccurately, 
because the seisin is in the tenant of the 
estate of freehold. Watk. Desc. 85. 

g 4. Actual seisin of incorporeal here- 
ditaments is obtained by exercising the 
rights of which they consist, e. g. receiving 
a rent charge or presenting to an advowson. 
Litt. 235, 565; Co. Litt, 11b, 15 b, 315 a; 
BeviPs Case, 4 Co. 8. 

I 5. With reference to the nature of the 
property, a tenant in fee-simple is said to j 
he seised in his demesne as of fee “of such ! 
tilings whereof a man may have a manuall ' 
occupation, possession or receipt, as of 
lands, tenements, rents and such like. . . . 
But of such things which do not lie in 
such manuall occupation, <feo., as of an 
advowson of a church and such like, 
there he shall say that he was seised as of 
fee and not in his demesne as of fee/' 
(I/tt. I 10.) The distinction was only of 
importance under the common law system 
of pleading. See Demesn’e, g 3. 

g 6. Since the abolition of the rules as 
to descent oast and ^‘seisina facit 
{q, V.), and the introduction of modern 
forms of conveyance, which do not re- 
quire livery of seisin (q. v.}, the doctrine 
of seisin has lost almost all its importance. 
(Sre, however, Leach v. Jay, 6 Oh. D. 496; 9 
Ch. D. 42.) Under the old law, when an 
heir obtained seisin of land on the death 
of his ancestor, and then himself died in- 
testate, the land went to his beira and not 
to the heirs of his ancestor. This was 
called si “mesne jfeeisin/' because it was 
intermediate between the two death fi, and 
the heir was called a “mejsne heir/' or 
“mesne person.” (Watk, Deec. 35; o/nd 
me PossESSio Fratris.) Another kind of 
seisin is the “simple seisin” spoken of by 
Britton (178b), namely, that nominal or 
formal possession which a lord was enti- 
tled to take on the death of a tenant in 
fee-simple, in order to assert his right of 
aeigaory, as opposed to the full or bene- 


I ficial seisin of the tenant’s heir. This has 
long been obsolete. 

g 7. Quasi- seisin. — ^rta.sf-seisin is the pos- 
session which a copyholder has of the land lo 
wlucli he has been admitted. The freehold in 
copyhold lands being in the lord, the copyholder 
cannot have seisin of tliera in tJie proper sense 
of the word, but he has a customary, or quasi’- 
seisin, analogous to that of a freeholder. Wins. 
Seis. 12t>. 

1 8. Equitable seisin. — Equitable seisin 
13 analogous to legal seisin, i <?. it is seisin 
of an equitable estate in land. Thus, a 
mortgagor is said to have equitable seisin 
of the land by receipt of the rents. (Chom- 
leyv. Clinton, 2 Meriv. 171; 2 Jac. & W, 
190.) “Actual possession clothed with the 
receipt of the rents and profits, is the 
highest instance of an equitable seii^in.” 
Casborne v. Scarfe, 1 Atk. 603. See Urs- 
seisin; Possession. 

Seisin, (defined). 49 Ala. 601, 604; 4 Bush 
(Ky.) 613; 2 J. J. Marsh. (Ky.) 430; 1 Burr. 
107; 7 Com. Dig. 321 ; Co. Litt. 17 a, 153 a. 

(what IS evidence of), 5 Cow. (K. Y.) 

299; 7 Zd. 353; 2 Hill (N.Y.) 341; 2 Johns, 
(N.y.) 119. 

(in pleading). 9 Cow. (N. Y.) 560. 

(covenant of). 5 Day (Conn.) 419. 

(what is not a covenant of). 3 Pa. 423. 

(when sufficient to entitle the widow tc 

dower). 7 MaRS. 253. 

(by the husband, when will support a 

claim lo dower.) 7 Ilalst. (N. J.) 22. 

(of husband to give wife dower). 13 

Vr, (N. J.) 7. 

(in settlement act). 3 Halst. (N. J.) 

319; 7 Cow. (N.Y.) 244. 

I (not bounded by actual occupancy). 8 

I Crmich (U. S.) 250; 5 Pet. (U. S.) 354. 

[ (damages recoverable in an action fni 

labrejich of covenant of). 2 Harr. (N. J.) o09 

(when sufficient to support an action 

for possession). 9 Mass. 101, 

(wlien will sustain partition procee»l- 

ings). 14 Mass. 437. 

Selsin, covenant op, (effect of). 6 Wheel 
Am. C. L. 09 ; U Johns. (N. Y.) 122. ' 

(in a mortgage deed). 4 Wheel. Am, 

C. L. 41. 

— (mav be broken without eviction). 4 
Dali. (U. S.) 439. 

(what 18 a breach of). 4 Crunch (U. 

S.) 421 J 15 Johns. (N. Y.) 550; 12 Wend. (N. 
y.) 83; 13 /d. 300. 

(what is not a breach. of). 4 Mast. 

40S; 36 Johns, (N. Y.) 254. 

(pleading in action upon). 9 Wend. 

(N. Y.) 416. 

(damages recovendde in an action for 

breach of).' 2 Mtm. 433; 4 M 108 ; 8 /d. 243 
^Seisin in deed, (defined). 4 Kent Com. 386 
n. (a). 

Seisin in fact, (distinguishod from seisin m 
law). 7 Com. Dig. 321. 

Seisin m a FREEuaLD estate, (when sufifi- 
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dent to oive a riurht of settlement under statute, 
1789, c, ’l4j. 4 Mass. 384. 

SEISIN, LIVERY OF.— Delivery of 
poasebSLon, called by the Feudists “invebtitnre” 

SEisrjr, LiVEHY of, (what is). 2 Bl. Com. 
311. 

SBISnr ox. — in the Scotch law, a perqui- 
site loniierly due to the sheriff' when he gave 
pos^eb&ion to an heir holding crown lands. Jt 
was long since ctm verted into a payment in 
moiiev, fu’o portioned to the value of the estate. 
—Bdi Diet 

SEISIN A PACIT STIPITBM in 
the law of desent means “ seisin makes 
the stock of descent.” The old rule used 
to be that when a person died intestate as 
to his land, it descended to the heir of the 
person who w^as last seised of it. Now de- 
scent is traced from the last purchaser, 
Wms. Real. Pi*op. lOl, See Descent. 

SBISINA HABENDA, & 0 .— A writ 
for delivery of sei&in to tlie lord, of lands and 
tenements, atter the sovereign, in right of his 
prerogative, had had the year, day, and "waste, 
on a felony committed, <Ssc. — Beg, Oi ig, 165. 

SEIZURE.— 

I 1. In the law of copyholds, seizure is whei*e 
the loid of copyhold lands takes possession of 
tliera in default" of a tenant. It is either seizure 
qaousgue or absolute seizure, 

§ 2. Seizure quousque. — ^When a copy- 
hold tenant dies intefatate, his heir is bound to 
come to the lord for atlmittance within a certain 
time, and pay the fine on admittance; if he does 
not appear, the lord may seize the land quousqve 
{L e, until’' lie does appear), and enjoy the 
rents and profits in the meantime. Seizure 
quousqm is rather in the nature of a process for 
recovering the fine than in the nature of a for- 
foreiture, but in some manors there are customs 
that, after neglect or jelusal to appear within a 
certain time, the land shall be absolutely for- 
feited. Elt. Copyh. 140: Doe v, Trueman, 1 
*Ihun. & Aid. 736. 

? 3. Absolute seizure.— Where the lord 
seizes land for a forfeiture, escheat, <&c., this is 
an absolute seizure. See Doe ®. Hellier, 3 T. R. 
1 112 . 

? 4. Heriots,— The lord may also take lieri- 
ous by seizure, and the same remedy is given for 
things which lie in franchise, as waifs, wreck, 
i«tra>s, 3 Steph. Com. 258. 

g 5. Execution by seizure.— In the 
law of procedure, seizure is sometimes a 
Hjiecies of execution. Thus, a sheriff exe- 
cutes a writ of by taking possession 
of the chattels of the debtor. See Bissicks 
fj, Bath Colliery Co., 3 Ex. D, 174. See^ 
akOf Fieri Facias. 


I 6. Seizure also takes place when goods 
are confiscated as a punishment for smug- 
gling or carrying contraband of war. 

Seizure, (defir^ed). 9 Wall. (U. fe.) 103. 

(what constitutes). 1 Sprague (U. S.) 

551; 10 Wheat. (U. S.) 312. 

(in a policy of insurance). 5 liar. & 

J. (Md.) 139; 9 Allen (Mass.) 219, 221, 222. 

SEIZURE OF G-OODS FOR 
OFFENSES . — No goods of a felon or 
other offender can he taken to the use of the 
crown before they are lurl’eitod. Tliere are two 
kinds of seizure: (1) Verbal, to take an in- 
ventory, and charge tlie town or place where the 
owner is indicted lor the offense; and (2) Actual, 
which is taking them away after conviction. (3 
Inst. 103.) P'orfeitnre for treason or felony has 
now been abolished by 33 and 34 Viet. c. 23.— 
Wharton* 

SEL denotes the bigness of a thing to which 
it is added, as Selwood, a big wood. 

SBLDA. — A shop, shed, or stall in a 
market; a wood of sallows or willows; also a 
saw pit. Co. Lilt. 4. 

SELDBN. — John Selden was born in 
1584, and died in 1654, He wrote Mare 
Clausum; Dissprtntio hisioHca ad Fief am; 
Notes on Fortesme; and numerous other 
works on tithes, titles of honor, <fec. 

SELECT COMMITTEE. — See Com- 
mittee, I 2. 

Selected, (synonymous with ''chosen”). 1 
Neb. 365, 869. 

SELBOTI JUDIOES. — Roman judges re- 
turned by the piwtor, drawn by lot, and Hiihjccl 
to be challenged and sworn like our iuric.s.' & 
BL Com. 366. 

SELECTMEN. — Town ofiicors in 
several of tlie States, invested by statute 
with extensive executive powers in relation 
to the town business. 

SELF-DEFENSE.— jS'ee Defense, g 1; 
Homicide, g 8. 

Self-defense, (when an excuse for homi 
cide). Coxe (N. J.) 424. 

SELF-MURDER, or SELF* 
SLAUGHTER.— Felo De Be; 
Suicide. 

SELP-REGARDINQ EVIDENCE, 
— Evidence which either serves or dis-^ 
serves the party is so called. This species 
of evidence is either self-serving (which is 
notin general receivable) or self-disserving* 
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T\?hich is invariably receivable, as being an 
admission against the party offering it. and 
that either in court or out of court. — Brown, 

SBLIOlSr OF LAND.— A ridge of ground 
rising between two furrows, containing no certain 
quantity, but sometimes more and sometimes 
iess. — temes de la Le^. 

Seliok op liAND, (defined). Co. Litt. 5b. 

Sell, (defined). 44 Vt. 529, 533. 

(distinguished from “barter”). 5 

Heisk. (Tenn.) 555. 

(in .a U'eaty between the United States 

and the Chicka&aw* Indians). 1 How. (Miss.) 
5o2. 

(factor may pawn goods intrusted to 

him to), 2 Mass. 308. 

(authority to). 2 Kill (N. Y.) 160. 

(what is not an authority to). 3 Mass. 

211 . 


(in an agmeraent). 25 Md. 424. 

(agreement to, does not amount to a 

license to enter). 7 Cow. (N. Y.) 229 ; 9 Johns. 
(N. y.) 331. 

(contract to, when may be rescinded). 

12 Johns. (N. Y.) 190. 

(covenant to, what is not a fulfillment). 

12 Me. 460. 

(power to, what is good execution of ). 

2 Ves. 98. 

(power to, does not give power to war- 

nmt the thing sold). 7 Jolm.s. (JSlT Y.) 390. 

(power to, includes an authority to 

.transfer negotiable securities). 26 Ala. 619.^ 

(power to, in a mortgage deed is a 

power coupled with au interest). 1 Cai. (N, Y.) 
Ca.s. 1, 

(power to, in a will). 2 Litt, (Ky.) 

115 j 7 Cow. (N. Y. 193 ; 1 Hi)! (N. Y.) Ill ; 
2 Td, 669; 6 Johns. (N. Y.) 73; U Id. 527; 2 
Johns. (N. Y.) Ch. 1; 4 Paige (N. Y.) 328; 2 
Wend. (N. Y.) 1; 12 Id. 602; 15 Id. 610; 1 
Ohio 232 ; S Car. & P. 362 ; 2 Sim. & S. 241 ; 1 
Ves. 366 ; 2 Id. 690 ; 8 Id. 556 ; 2 Preat. Est. 83. 

53kll an-d oostYEY, (in a deed). 1 Serg. & 
K. (Pa.) 50. 

Sell antd nyspos'E op, (in a will). S Day 
(Conn.) 384, 388 ; Boyl. Char. 307. 

Sell and e.v:chakch 5, (power to). Turn. & 

lit 81. 

Sell kstates, (power to). Sugd. Vend. & 

p, m. 

Sell x-ani), (power to). 1 J. J, Marsh. (Ky.) 

m. 

(agi'cement to, hiwls the party to exe- 
cute a proper deed of oonveyanoe). 9 Me. 128. 

Skul o.nt citKPiT, (when an agent may), 6 
Johns. (K. Y.) 69. 

Sell rfax^ (prohibition to, does not 

imply proliibitiou to mortgage). 81 towa 547* 

SE3LLBR.— One who disposes of prop- 
erty by sale (g* t>.); a vendor. 

8BMATN1*S DASB.-Thiscafiede- 
ciilwl, in 2 Jac. L, that ** every man^s house 
(meaning his dwellbg-houjse only) is Ids cjnatle,” 
and that the (Jefendant may not bmk open outer 


doors in general but only inner doors, but that 
(after request made) he may break open even 
outer doors to find goods of another wrongfully 
in the iiouse. — Brom,, 

SBMBLEI.—- It appears ; it seems. Used 
in the reports in quoting a diotum [q. v.), 
or a case which only indirectly bears on a 
point. 

SEME STRIA. — ^Tn the civil law, the col- 
lected decisions of the emperors in their councils. 

SemiT- ANNUALLY, (interest payable, is not 
usurious). 5 Paige (N. Y.) 98. 

SemI'-cot.on, (defined). 6 Abb. (N. Y.) N. 
Cas. 181, 188. 

^ SEMI-MATRIMONIUM. — Half-mar- 
riage. Concubinage was so called in the Romart 
law. TayL Civ. L. 273. 

SEMINARIUM. — ^A nursery of young 
trees. D. 47, 7, 3. 4. 

SEmNARY OP lbabnuto, (in tax act). 5 N. 
Y. 376; 13 Id. 220. 

S B MI NAUPR A C3(-nJM.— Half ship- 
wreck, as where goods are cast overboard in a 
storm; also, where a ship has been so much 
damaged that her repair costs more than her 
worth. 

SEMI-PLENA PBOBATIO.--A semi- 
proof; the testimony of one person, upon which 
the civilians would not allow any sentence to be 
founded. See Plena Probatio. 

SEMITA.— A path, Fleta 1, 2, c. 52, ? 20. 

SEMPER.— Always. The initial word of 
several phrases, among which arc — 

Semper in dubiis ’benigniora prse- 
ferenda : In doubtful mutters the more liberal 
construction is to be preferred. 

Semper in duhiis id agendum estr 
ut quam tutissimo looo res ait bona 
fide oontracta, nisi quum aperte con- 
tra leges sorlptum est (D. 34, 5, 21); In 
doubtful coses, such a course should always be 
taken that a thing contracted borMfide sliould be 
in tlie eafest condition, unless when it has been 
openly made against law. 

Semper in obsonrla, quod minimum 
est sequimur (D. 60. 17, 9) : In obscure con- 
structions we alway apply that which is the least 
obeoura See per Maule> J*, in WiUiams v. Cros-^ 
ling, 8 Cornu B. 902, 

Semper In stipulationibus, et in 
oeterlB oonttaolnbus, id aequimnr 
quod actum est (D. 50, 17> 34): In sdpu- 
latlons and other ooutrocU, we always follow 
that which was don«> 
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Semper ita fiat relatio ut valet 
dispositio (6 Co. 76): Let the reference 
ahvavs be so made that the di&posjition may 
avail. 

SBMPBR PARATUS,— Always readv; 
alwa^'s prepared. A phrase frequently found in 
old pleadiags. 

Semper praesiimitur pro le^tima- 
tione ptierorum; ©t flliatio non potest 
probari (Co. Litt, J26aJ:_ The preMimption 
is always in favor of the legitimacy of children, 
and filiation cannot be proved. 

Semper prassumlttir pro matrimo- 
nio : The preaumpliou is always in favor of 
the validity of a marriage. 

Semper prassumitur pro negante: 
‘The piesuniption is always in favor of the nega- 
tive. (&« 10 Cl. & F. 534.) On an equal division 
‘Of votes in the House of Lords the question 
passes in the negative. 

Semper prsesumitur pro sententia 
■ (3 Bulbt. 42); Presumption is always for the 
'Sentence. 

Semper qui non probibet pro se in- 
tervenire, mandare creditur (D. 14, 6, 
16) ; He who does not always prohibit another 
u-to intervene in his behalf, is believed to order it. 

Semper sexus mascnlinus etiam 
rfemininnm sexum continet (D. 32, 62); 
'The masculine ses always includes the feminine. 

Semper specialia generalibus insunt 
(D. 50, 17, 147): Generalities always include 
-specialities. 

SEN. — ^Justice. Co. Litt. 61a. 

SENAGtB. — M oney paid for synodals. 

SBNATB.—The less numerous branch 
of the congress of the United States and 
of the legislatures of the several States. 
See CONGKESS, ? 2. 

SENATOR.— In the Roman law, a 
member of the senatus (senate), In which 
sense it is still used in American law. In 
Saxon law, an alderman. In old English 
law, a member of the king’s council, or 
council board ; a king’s councillor. 

SENATORS OP THE OOLLBG-E 
OP JUSTICE.— Tlie judges of the Court of 
Session in Scotland are so called Act 1540, 
c. 93. 

SENATUS.— Tn the Roman law, the sen- 
ate. Also, the place where the senate met.— 
(Mv, Lex, 

SENATUS 0'ONSULTA.-ardinances 
of the senate. Public acts among the Bomajas, 


which regarded the whole community. Sand, 
Inst. (6 edit.) xxiv., 9. 

SENATUS DEORBTA. — Becisirins of 
the senate. Private acts, which concerned par- 
ticular persons or personal matters. 

SENESCHAL. — A steward j also one who 
has the dispensing of justice. Co. Litt. 61 a ; 
Kit. 13 j Cro. J urisd, 102. 

SBNBSCHALLO BT MARBSHAL- 
LO QUOD NON TENEAT PLAOITA 
BE LIBERO TENEMBNTO.— A writ 
addressed to the steward and marshal of England, 
inhibiting them ‘to take cognizance of an act ion 
in their court that concerns Ireeliold. — B>eg, Orig, 
185. Abolished. 

SENBUCIA.— Widowhood.— 

SENBY-DAYS.— Play-days, or times of 
pleasure and diversion. — Cowell, 

SENILITY.— Incapacity to contract 
arising from the impairment of the intel- 
lectual faculties by old age. 

SENIOR— (1) Lord; a lord. (2) The 
elder. An addition to the name of the 
elder of two persons having the same 
name, the better to distinguish them, e, g, 
Vesey, Sr.; Vesey, Jr. See Junior. 

Senior, (is no part of the name). 8 Conn. 
289, 293; 4 Wheel. Am. 0. L. 280. 

Senior deputy sheriff in sebvxcfi, (in a 
statute). 126 Muss. 603. 

SBNIORBS. — Seniors; ancients; elders. 
A term applied to the great men of the realm. — 
Spel, Gloss, 

SENSU HONBSTO.-vTo interpret 
woi’ds sensu konesto is to take thorn so as not to 
impute impropriety to the persona concerned. 

Sensus verborum est aninaa legis (5 
Co. 2) ; The meaning of the words is the spirit 
of the law. 

Sensus verborum ©st duplex, mitis 
©t asper ©t verba semper aocipienda 
sunt in mitior© sensu (4 Co. 13) ; The 
meaning of words is two-fold, mild and harsh; 
and words are to be received in their milder 
sense. 

Sensus verborum ©x oausa dioendi 
acoipiendus est ; et sermones somper 
aooipieixdi sunt— -secundum subjeotam 
materiam (4 Co. 14) : The sense of words is 
to be judged of with reference to the cause of 
their being spoken ; and discourees are always to 
be interpreted according to the subject-matter* 

SENTENCE.-- 

? 1. EoclesiastioaL— In ecdesiastScal pro* 
cedure, sentence is analogous to judgment (g, v*) 
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in an ordinary action. A definite sentence is 
one uhich puts an end to the suit, and regards 
tlie principal matter in question. An interlocu- 
tory sentence determines only some incidental 
matter in the proceedings. Pbillim. Ecc. L. 
1260. 

g 2. Criminal. — '"Sentence” is com- 
monly used to signify the judgment in a 
criminal proceeding. See Judgment, ? 23 ; 
see, also, X^ecbee, g 4. 

Sentence, (defined). 109 Mass. 325 eiseq./ 
2 aubt. 299 n. 

(is not a part of a conviction). 68 

Me. 202. 

SENTENCE OF DEATH RE- 
CORDED. — ^This being entered on the 
record (Stat. Oeo. IV. ch. 48), has the same 
effect as if it had been pronounced and the 
offender reprieved. It is now disused. — 
Wharton, 

SENTENTIA.— In the civil law, (1) sense ; 
import,* as distinguislied from mere words. (2) 
The deliberate expression of one’s will or in- 
tention. (3) The sentence of a judge or court. 

Sententia a non judio© lata nemini 
debet nooere; A sentence passed by one 
who is not a judge ought to harm no one. 

Sententia contra matrimonium nun*- 
quam transit in rem judicatam (7 Co. 
43} ; A seiitenco aguinfit marriage never becomes 
a matter finally adjudged, i, e- res judicata. 

Sententia faoit jus, et le^is interpre- 
tatio legris vim obtinet (ElJeam, Fostn. 
55) : Judgment creates right, and the iuterpre- 
talion of the Jaw has the force of law. 

Sententia faoit jus, ©t res judicata 
pro veritat© aooipitur (1211esra.lh)Htn. 55): 
Jiidginont creates right, and what is adjudicated 
is taken for truth. 

Sententia iuterlooutoria revocari 
potest, deffnitiva non potest (Kac. Max. 
20): An interlocutory judgment may be re- 
called, but not a final. 

Sententia non fertur d© rebus non 
liquidis et oportet quod oerta res 
deduoatur in judicium (Jenk. Cent. 7): 
Judgnient is not given on things not liqui<lated; 
aTxl things ought to be certain which are brought 
into court ^ 

SEP AHALITERf— Separately. Used in 
indictments to indicate that two or more defend- 
ants were charged separately and not jointly 
with the commission of the ofrenae in question. 

SEPARATE DEMISE IN EJECT- 
MENT.— A demise in a declaration in ^ject- 
ment used to be termed a separate demise when 
made by the lessor separately or individually^ aa 


distinguished from a demise made jointly by two 
or more persons, which was termed a *■ joint 
demise,’^ No such demise, either separate or 
joint, is now necessaiy in this action. — Brown, 
See Ejectment. 

SEPARATE BSTATE-SBPAB- 
ATE USB.— 

2 1. Separate estate, or property belong- 
ing to a married w^oman to her separate 
use, is property which belongs to her as if 
she were a feme sole. The doctrine of 
separate estate, which was formerly recog- 
nized only in equity, may be described 
generally as giving a married woman the 
power of acting with respect to her separ- 
ate property as if she were a Jenne sole; 
thus, she is, in most jurisdictions at the 
present day, entitled to the income of it, 
and may dispose of it by deed or will, and 
mortgage or charge it without the concur- 
rence or consent of her husband, unless she 
is restrained from anticipation or aliena- 
tion. {See ANTrciPATiON, 1 1,- Resteaint on 
Alienation.) Her separate estate is liable 
for all engagements contracted by her with 
reference to and on the credit of it. Hulnie 
V, Tenant, I Bro. 0. 0. 16; Tullett v. Arm- 
strong, 1 Beav. 1 ; Shaltock v. Shattock. L, 
B. 2 Eq. 182,' 1 White & T. Load. Gas. 521 ; 
Poll, Gout. 62; Mncq. Hnsb. <fe W. 310; 
Maine Hist. Inst.; Haynes Eq. 20Q; Snell 
Eq. 278; London Cluirtored Bunk of 
Australia v, Lcnipricrc, L. IL 4 P. 0. 672; 
In re Harvey’s Estate, 18 Oh. P. 210; Mat- 
the-wniau’s Case, L. R. 3 Eq. 781. See En- 
gagement, § 2, 

g 2. Property may become the separate 
estate of a married woman either by ^iro- 
vision of the party or nndt^r a statute. It 
may bo settled upon her, or devised, bo- 
quoathod or otherwise given to her to her 
separate use, whether by a stranger or by 
her husband, and whether it is given to 
trustees for her or not, and whether it is 
given to her absolutely or subject only to 
a power of appointment by her. Where 
the legal estate in the property is vested in 
the husband, he is a trustee for her. 
Property becomes the separate estate of a 
married woman by statute (1) under the 
various Married Women’s Property Acts; 
(2) under a decree of judicial separation 
(^. vO ; (3) under a protection order (q, v.); 
or (4) under a separation order (q. v.) 

i 8. Where property is given to a mai> 


SEPARATE. 


(1172) 


SEPTENNIAL. 


npd woman to her separate use absolutely 
{i e. without a limitation over after her 
death), and she dies without having dis- 
posed of it, her husband takes it jure 
Viuriti, [see Jcs Maeiti, g 2,} according to 
English law, but her heirs-at-law would 
lake under &uch circumstances in most of 
the States, sut)ject in case of realty to the 
huohand^a curtesy. As to the separate 
(=‘stine of partners, see Joint, | 7; see, also. 
Married Women's Property Acts; Pro- 
tection; Coverture; Engagement, | 2; 
Use. 

Separate estate, (as applied to partnership 
ia bankrupt law, defined). 11 Bankr. Beg. 221. 

— (of married woman, defined). 24 Pa. 

8t. 429. 

(of married woman who becomes dis* | 

covert). 3 Whart. (Pa.) 62. i 

(power of married woman over). 5 

Paige ( X Y.) 581 ; 2 Wiiart. (Pa.) 11 ; 3 /cf. 48; 
3 Des-aus. (S. C.) 447 ; 8 Wheel. Am. C. L. 299. 

(in a statute). 30 Ala. 642: 41 Id, 

571 ; 89 111. 11. 

SEPARATE MAINTENANCE.-^ 

If a husband and wife cannot agree so as 
to carry out the purposes of their union — 
mutual love and respect, and duty to their 
children«*they may resolve to live apart. 
In such case, the phrase ^‘separate main- 
tenance,” means the allowance made by 
tlie husband for the wife's maintenance 
and support. 

A mere agreement for a separation will 
not be specifically enforced in equity by a 
decree establishing it personally, whether 
the covenants be or be not binding on the 
husband and trustees ; for the effect of the 
decree would be to make them binding on 
the wife, and to make married people to 
effect, at their pleasure, a partial dissolu- 
tion of their solemn contract. 

If, after the separation, the husband and 
wife be reconciled, and live together again, 
that circumstance will put an end to the 
agreement, and determine the separate 
allowance. 

Seeabate property, (of married woman, 
defined). 13 Fla. 117, 126. 

Separate use, (synonymous with sole use”). 

1 Madd. 207. ^ 

(of married woman). 12 Pick, (Mass.) 

173 ; 6 Madd. 408 1 5 Vee. 517; 9 Id, 588. 

(ixi a 3 Browne (Pa.) 383 n, t 2 

P.Wm316,818. , ' 

SEPARATIM. — Severally. A word which, 
m ancient deeds, made a several covenant. 


SEPARATION.— 

§ 1. A provision or agreement for the 
future separation of a husband and wife 
is void, being in derogation of the marriage 
contract. See Derogation, i 2. 

1 2. An agreement for immediate sepa- 
ration is valid, because it is made to meet 
a state of things which, however undesir- 
able in itself, has in fact become inevit- 
able. (Poll. Cont. 249.) An agreement 
of this kind generally takes the form of a 
deed. 

SEPARATION DEEDS.— Owing to 
the rule that a wife cannot, in general, 
contract with her husband, (Macq. Husb. 
& W. 867; Poll. Coot. 60;) the deed is 
made between the husband and a trustee 
for the wife, (Id. ; Dav. Free. Con v. v. (2) GG8 ; 
Browne Div. 135 et seq ; Hunt v. Hunt, 4 
DeG- F. & J. 221 ;) and generally contains 
! provisions for the allowance by the hus- 
band of an annuity for the wife, for his 
indemnification by the trustee against the 
wife's debts, for the custody and education 
of the children, &c. (Chit. Cont. 618.) It 
follow's from the nature of a separation 
deed, that it is avoided by subsequent 
reconciliation and cohabitation (Jft.), but 
while it remains in ibree, it ia a bar to a 
suit for restitution of conjugal rights. 
Marshall v. Marshall, 6 P. D. 19. 

Separation peed, (when will be enforced). 
2 Hill (N, Y.) 260. 

SEPARATION ORDER. — ^Tn England, 
where a husband is convicted of an aggravated 
a&aault upon his wife, the court or magistrate 
may order that the wife shall be no longer bound 
to cohabit with him ; such an order has the same 
effect as a decree of judicial separation on the 
ground of cruelty ; it may also provide for the 
payment of a weekly sum by the husband to the 
wife and for the custody of the children. Mat- 
rimonial Causes Act, 1878, g 4. 

SEPARATISTS. — Seceders from the 
Church of England. They,^ like Quakers, sol- 
emnly affirm, instead of takine the usual oath, 
before they kive evidence. /See 3 and 4^x11* 
IV. c. 82. Se€f ahof Appxbm, § 3. 

SEP ARIA.— Several or severed and divided 
from other ground.— Petr. Anitq, 336, 

SEPTENNIAL ELECTIONS- — The 
English parliament must expire or die a nattiral 
death at the end of every seventh year, if not 
previously dissolved by the royal prerogative 
1 GeOi 1. st. 2, c« 33* 
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SEPTUAGESIMA.— The third Sunday 
before Qtiadrag^inia. Sunday in Lent, being 
about the seventieth day before Easter. 

SEPTUM. — An enclosure ,• any place paled 
in . — CoieelL 

SEPTUNX.— In the Eoman law, a division 
of the as, containing seven unGicRj or duodecimal 
parts; the proportion of seven-twelfths. Tayl. 
Oiv. L. 492. 

SEPULTURA. — An offering to the priest 
for the burial of a dead body. 

Sequamur vestig^ia patram nostro- 
rum (Jenk. Cent.) ; Let us follow the footsteps 
of our fathers. 

SEQUATUR SUB SUO PERIOU- 
LO.r-A writ that lay where a summons ad war- 
rantisandum was awarded, and the sheriff re- 
turned that he had nothing whereby he might 
be summoned, then issued an alias and a plunes, 
and if he came not in on the plw'ies. this writ 
issued. — 0. jV. JB. 163. 

SEQUELA OAUS-®.— The process and 
depending issue of a cause for trial . — Co well, 

SEQUELA CURI-3Bi. — Suit of court. — 
Cowell * 

SEQUELA MOLBNDIN'A.—^^eSEOTA 
AD MoLENDINUM. 

SEQUELA VILLANORUM. — The 
family retinue and appurtenances to the goods 
and chattels of villeins, which were at the abso- 
lute disposal of the lord.— *Par. Antiq, 216. 

SEQUELS. — Small allowances of meal, or 
manufactured victuals made to the servants at a 
mill where corn was ground, by tenure, in Scot- 
land. /Sice TlIIXiLACJE. 

SEQUENDUM ET PROSEQUEN- 
DUM. — To follow and prosecute a cause. 

SEQUESTER, as usg4 in the civil law, 
signified to renounce or disclaim, <S:o. As 
when a widow came into court and dis- 
claimed having anything to do with her 
decensed hushancVs estate, she was said to 
sequester. The word more commonly sig- 
nilios the act of taking in execution under 
a writ of sequestration, See Sequestra- 
tion. 

SEQUESTRABI PAOIAS,— A writ 
isBued for the j.mrpoBe of enforcing a judgment 
against a bencnced clergyman, when a fi* fa, has 
been issuetl and returned mUa bom. It com- 
mandH the biKhop of the diocese to enter into 
the benefice and sequester the rents, tithes, and 
profits until the debt is satisfied. The bishop 


executes the writ by issuing a sequestration (q. v,, 
5 3). Chit. Gen. Pr. 1284; Dan. Ch, Pr. 927; 
Sm. Ac. (11 edit.) 397. See Levari Facias; 
Writ. 

SEQUESTRATIO. — ^Tn the civil law, the 
separating or setting aside of a thing in contro- 
versy, from the^ possession of both parties that 
contend for it ; it is two-fold — voluntai'yy done by 
consent of all parties, and necessary, when a judge 
orders it. 

SEQUESTRATION— SBQUBS- 
TRATOR.— 

g 1. A sequestration is where, by some 
judicial or guast-judicial process, property 
is temporarily placed in the hands of one 
or more persona, called “sequestrators,” 
who manage it and receive the rents and 
profits. {See In re Australian, &c., Co., L, 
R. 20 Eq. 326.) The term is in common 
use in this sense in Louisiana. 

? 2. Writ of sequestration.— In the 
procedure of the English High Court of Justice, 
a sequesti*ation is a means of enforcing obedience 
to a judgment or order requiring a person to do 
an act {e. g. pay nioney into court, deliver up a 
chattel, &c.) ^ It is a writ or commission directed 
to certain persons (usually four in n\unber) nomi- 
nated by the person prosecuting the judgment, 
and empowers tiiem to enter upon the real estate 
of the disobedient person, and receive tlie rents 
and profits thereof, and take his chattels, and 
[ keep them in their hands, until he performs the 
i act required. (Dan. Ch. Pr. 912.) As to seques- 
I tratiqn for costs, see Rules of Court, xlvii., 2 
I (April, 3880). The sequestratoi's are officers of 
the court, and are hound to account for what 
they receive. See Writ of Assistance. 

I 3. By bishop.— When a fi. fa. de bonis 
eccksimiicis or a segimtrari facias (see tliose tit Jen ) 
is directed to a bisliop, ho issues a sequestration, 
which is in the nature of a warrant, addressed 
to the church wardens, requiring tliem to levy 
the debt out of the tithes and otlier profits of 
the debtoj*’8 benefice. Chit. Gen. Pr. 1288; Sm. 
Ac. (U edit.) 396. 

g 4. Mayor's Court.— In the Mayor’s 
Court of London, “a eequestration is an attach- 
ment of the property of a person in a warehouse 
or other place belonging to and abandoned by 
Ixim. It has the same object as the ordinary 
attachment, viz,, to compel the appearance of 
the defendant to an action” (Brand. For, Alt. 
146), and Sn default to satisiry the plaintiff's 
debt by appraisement and execution. [See Foil- 
eion Attachment.) The practice is rarely 
resorted to* 

? 5. Of henefloe,— In English ecclesiastical 
law, where a benefice becomes vacant, a secpiet}- 
tration is usually granted by the bisliop to the 
church wardens, who manage all the profits and 
expenses of the benefice, plough and sow the 
glebe, receive tithes, and provide for tlie neces- 
sary cure of souls. They are bound to account 


* Buies of Court, xlii*, xlvii. But not, appar- or an order for the payment of money. Ex part$ 
ently, of enforcing a simple judgment for a debt Nelson, 14 Ch, D. 4I.‘ 
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for the profits to the new incumbent. (Phillim. 
Ecc. L. 497.) Sequebtration is also usually 
grunted in a cause oi bpoliation (y. v.) {Id. 516), 
orius a punishment (e. for non-residence), or 
as a mrvile of compelling payment of money for 
dilapidations, or the like. Id 137S; Bankmptey 
Act, 1869, i 88 ; Sequestration Act, 1871. 

SEQTrESTEi-Tioisr, (defined). 2 Wheat. (U. S.) 
179 n, 

SEQUESTRATORS . — See Seques- 

TRATIOJr. 

SEQUESTBE.— In Roman law, a deposit 
made with a stakeholder or middleman pending 
the decibioci of a certain event, or dispute. He 
iiud the interim po^^seHsio civihsj and not merely 
tiie detention of the thing, orpossessw naturalis. 
Dig. 16, 3, 17, 1. See Depositum; Depot, 

SEQUBSTBO HABEJSTDO.— A judicial 
writ for the discharging a sequestration of the 
profits of a church benefice, granted by the 
Lihhop at the sovereign’s command, thereby to 
compel the parson to appear at the suit of 
another; upon his appearance, the parson may 
have this writ for the release of the sequestra- 
tion. — Heg. Jud. 36. 

Sequi debet potentia justitiam non 
prssctidere (2 Inst. 454} : Power should fol- 
low justice, not precede it. 

SERF. — ^The slave of feudalism. See Seuvi. 

SBRGtBANT.— ( 1) An inferior officer 
in the army; (2) an officer of municipal 
police next ia rank to the captain of a 
precinct. 

SERaEAlTTY, SBARO-EANTIT; or 
SBRJEANTY.— A service anciently due 
to the crown for lands lield of it, and which 
could not be due to any other lord. It was 
divided into grand and petit. See those titles, 
a7id Te;s-use. 

SE RIATIM.— Severally, separately, in- 
dividiially, one by one; e. g. "The judges 
delivered their judgments 

Serious bodily harm, (synonymous with 
"great bodily harm 74 111. 228. 

Seideantla idem est quod servitium 
(Co. Litt, 105) ; Serjeanty is the same as ser- 
vice, 

SBBJBANTS-AT-ARMS.- 

g 1. In Englieb. law.— Officers of the 
crown whose duty is nominally to attend the 
person of the ^vereign, to arrest traitors, to at- 
tend the Lord High Steward {q. v.) when sitting 
in judgment on ti'aitora, and the like. "Two of 
tlieni, by tlxe kmg^s allowance, do attend on the 
two Houses of Pailiament; whose office in the 


House of Commons is the keeping of the doors 
and (as of late it hath been used) the execution 
of fcuch commands, especially touching the appre- 
hension of any offender, as that house shall en- 
jovn him. Another of them attends on the 
lord chancellor or lord keeper, in the Chancery, 
and one on the lord-treasurer of England. 
Blount a. v.; Staiinf. PI. Cor. 152 a. 

I 2. The seijeants-at-arms attending on the 
lord chancellor (the office is generally held by 
the same person as the serjeant-at-arms of the 
House of Lords) is now an officer of the Supreme 
Court. (Judicature Act, 1873, ? 77.) His prin- 
cipal duty is to arrest persons guilty of contempt 
of court in proceedings in the Chancery Division 
when so ordered. Thus, when a writ of attacli- 
ment has been issued against a person for dis- 
obedience to an order of the court, and llie sheriii 
returns uon est inreniun, the serjeant-at-arms may 
be ordered to arrest tlie conteinnor. Dan. CIi. 
Pr. 910; Consolidated Orders, xxLx. ; Orders of 
the Court of Chancery made undei' the Debtors' 
Act, 1869. 

I 3. In American law.— Officers a.p- 
pointed by a legislative body, whose duties 
are to enforce the orders given by such 
bodies, generally under the warrant of its 
presiding officer. — Bouvier. 

SERJEANTS- AT-LAW. — Barristci-a 
of superior degree, in England, to which they 
are called by writ under the great seal. iJiey 
form an inn called " Serjeants' Inn." ^ Formerly 
they were supposed to serve the crown (henco 
their name, serjeants or mnnentes aci Ivyem ) ; but 
in more modern time.s the degree was conferred 
on eminent counsel as a distinction, without 
reference to their services to tho^ crown. Ser- 
jeants have precedence over junior barristei's. 
They formerly had a right of exclusive audience 
in the Court of Common Pleas, which was abol- 
islied in 1840. (Stat. 9 and 10 Viol. c. 54.) 
When a serjeant was appointed, it was custonuiry 
for him to present gold rings, bearing a luotto, 
to the other serjeants; this was called giving 
rings," Of late yours the degree of queen’s 
counsel {q. i\) has gradually supplantetl that of 
seijeant, and now tlio abolition of the rule re- 
quiring every judge of the Huperi<u’ courts of 
common law to bo a serjeant (Judicature A(‘t, 
1873, 2 8,) has made the extinction of the order 
of serjeants merely a question of lime. As to 
the history of serjeants, see Man. B. ad L, ; For- 
tes. ch. 1,; 1 Steph, Com. 17; 3 Id. 272. See 
Babristeb ; Inks of Court, 

SERJEANTS* INN.— /See Berjeakts- 
at-Law. 

SERJEANTY.— /S'ee Gbakd SeiukAktY! 
Petty Seejeanty. 

Sermo index animi (5 Co, 118) s Speech 

is an index of the mind. 

Sermo relatiis ad personam intellifiri 
debet de oon^itione personse (4 Co. 16)5 


*The buildings and property of the inn have recently been sold and the proceede divided 
among tiie members. 
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A speech relating to a person is to be understood 
as 1 elating to his condition. 

Thus, saying to an attorney that he is known 
to deal corruptly, is to be understood as meaning 
that he deals corruptly in his office of an attor- 
ney. See Birchley’s Case, 4 Co. 16. 

Sermones semper aocipiendi sunt 
secundum subjectam materiam, et 
conditionem personarum (4 Co. 14): 
Language is always to be understood according 
to its subject-matter, and the condition of the 
persons. 

SBRVAG-B. — When a tenant, besides pay- 
ment of a certain rent, finds one or more work- 
men for his lord’s service. King John brought 
the crown of England in servage to the See of 
Eorne. 2 Inst. 174; 1 Kic. II. c. 6. 

SERVANT.— S’ee Master AND Servant. 


Servant, (defined). 3 Serg. & R (Pa.) 351. 

(who is). 4 Mass. 530, 584 : 24 Barb. 

(N. Y.) 87 ; 43 Id. 162 ; 49 Id. 294 ; 10 Wend. 
(N. Y.) 298, 299; 1 Ashm. (Pa.) 323; 5 Binn. 
(Pa.) 167, 175; 2 Yeates(Pa.) 323; 1 Cowp.54; 
15 East 639. 

(who is not). 1 McCrary (U. S.) IS ; 

44 Ga. 328; 2 So. Car. 7; 2 Vern. 54G. 

(distinguished from apprentice). 1 

Str. 10. 

(includes apprentice). 3 Rawle (Pa.) 

306. 

(when means menial servant). 5 

La. 15. 

(master may maintain trespass for an 

injury to), 3 Den. (N. Y.) 369. 

(liability of master for injuries to). 1 

Houst. (Del.) 469. 

(in a statute). 2 Dali. (U. S.) 198, 

199; 12 Abb. (N. Y.) Pr. n. s. 252; 42 How. 
(N. Y.) Pr. 109 ; 37 N. Y. 640 ; 3 Bobt. (N. Y.) 
316; 5 Bimi. (Pa.) 167, 168, ' 

(in a will). 4 Com. Dig. 155 ; 8 Id. 


Servant, domestic, (who is not). 1 Wlls. 
78, 79. 

Servant, domestic, of a foreign minister, 
(who is not). 1 Burr. 401. 

Servants, (in a statute). 2 App. Cas. 792. 

(in a will). 12 Vch. 114, 

Servants, menial, (defined). Beeve Dom. 
Eel. 347. 

Servants, fellow, (defined). 22 Int. Bev, 
Bee. 257, 


Servants, laborers and workmen in 
HUSBANDRY, (in a statute). 1 Chit, Gen. Pr. 72. 


SBRVE.— /Sfee Service. 


Serve a private table, (in a lease). 124 
Mass. 634. 

Serve a writ, (in a statute). 1 Str. 388. 

Served, (return of, on a writ of ^ectment), 
10 Serg. <& B. (Pa.) 151. 

BBB VI. —Bondmen, or servile tenants. 
They were of four sorts; (1) Such as sold 
themselves for a livelihood; (2) debtors sold 
because they were unable to pay their debts; (8) 


captives in war, retained and employed as per- 
fect slaves; (4) nativi, servants born as such, 
solely belonging to the lord. There were also 
said to be servi testameniaUs, those which were 
afterwards called “ covenant servants,” — Cowell. 

SERVI REDEMPTIONS. — Criminal 
slaves in the time of Henry I. 1 Kemble Sax. 
197 (1849). 

SERVI TBSTAMENTALES.— Cove- 
nant servants- 

SERVICB.— 

? 1. In the law of tenure, a service is a duty 
due from a tenant to his lord. Services are or 
were of various kinds. See 2 Bl. Com. 60 ; Co. 
Litt. 64 a et seq.^ 95 a. 

i 2. Divine, or spiritual services are ser- 
vices of a religious nature, either certain, as in 
the case of tenure by divine service r.), or 
uncertain, as in the case of frankalmoign [q. v.) 

? 3. Temporal— Pree—Base.—Temporal 
services are servicest which can be performed by 
a secular person, and were formerly either (1, 
free, namely, such as were not unbecoming the 
character of a soldier or a freeman to perform, 
as to serve under his lord in the wars, to pay 
liim i*eut, &c. {see Bent) ; or (2) base or villein 
services, namely, such as were fit only for 
peasants or persons of a servile rank, as to 
plough the lord’s land, to make his hedges, &c. 

? 4. Certain— Dnoertaiu.— Certain ser- 
vices were such as were fixed in quantity, as to 
pay a certain rent, or to plough a field for tliree 
nays every year ; examples of uncertain services 
were, to do military service, or to plough the 
lord’s land when called upon. 

I 5. Casual — Foreig-n. — ^Accidental or 
casual services are wardship, relief, heriots and 
other things, more commonly called incidents 
(q. V.) (4 Co. 8; Co. Oopyh. 5, 18 et mj.^ 

where niunorous other divisions of services are 
given.) In tho tenure of knight-service, some 
services due by tho tenant were called foreign, 
serviikt forimecn, because they were* due to tlie 
king and not to the lord; Rticii was. the military 
service in tho field due by a tenant by knight's 
service. Co. Litt. 75 )>. See Foreign’ Bkrvhje, 

^ 6. Customary.— Customary services arise 
bjj’ immemorial custom, as where the inhabitants 
of a place liave from time immemorial been 
accustomed to grind their corn at a certain mill ; 
such a custom gives rise to the obligation on the 
part of tlie mill owner to maintain the mill and 
all provisions for grinding, (servants, &c.,) and 
on lue part of the rosidontB to take their com to 
l>e ground there and not elsewhere. Harbin v. 
tureen, Hob. 189; Drake v. ’Wiggleaworth, Willea 
654; 3 Steph. Com. 410. See Seota; Sub- 
traction. 

i 7. Contract of service.— In the law 
of contract, service is the rolalion between 
master and servant. A comtruot by which 
one person binds himself to serve another 
is called a contract of service.” As to 
the rights and duties arising from such a. 
contract, m Master and Servant. 
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In order to support claims for damages 
against seducers and abductors, the defini- 
tion of “service** has been somewhat 
strained ; thus, if a daughter lives with 
her father, this is a sufficient service to 
support an action by the father against a 
man who seduces her. Underh. Torts, 152 ; 
8 Steph. Com. 442. See Seduction. 

I 8. Sendee of Process, <fec.— In pro- 
cedure, service is the operation of bringing 
the contents or effect of a document to the 
knowledge of the persons concerned. It 
is of two kinds. 

? 9. Special service — Direct— Per- 
sonal.— Writs, summonses, orders for dis- 
obedience to which process of contempt 
may be issued, and some other judicial 
documents, require either direct or substi- 
tuted service. Direct service is effected by 
actually bringing the document to the per- 
son or thing to be served. In the case of 
a person such service is called “personal.” 
Thus, in an ordinary action, personal ser- 
vice of the writ or summons is effected by 
showing the original writ to the defendant, 
and tendering him a copy. 

1 10. Action in rem.— An example of 
direct service on a thing (which might be 
called “ real service **) occurs in an ordin- 
ary admiralty action in rem against a ship; 
here service of the writ is effected in Eng- 1 
land by nailing the original writ for a short 
time to the mast of the vessel, and taking 
it off, leaving a copy nailed in its place. 
(Rules of Court, December, 1875. r. 6.) 
Analogous to this is the mode of serving a 
writ for the recovery of land in the case 
of vacant possession ; here a copy of the 
writ is posted on some conspicuous part 
of the property, (Rules of Court, ix. 8;) 
this mode of service also partakes of the 
nature of substituted service. 

1 11. Substituted. — The object of sub- 
stituted service is to provide the best 
means available under the circumstances 
for bringing the effect of the document to 
the knowledge of the party, when he is 
keeping out of the way, or his whereabouts 
is not known. (Bland v, Bland, L. B. 8 B. 
& D. 233.) The usual mode of effecting 
substituted service is by directly serving 
the document on some person likely to 
Ibring it to the knowledge of the party, 

his wife, agent, <fec.,) or by advertising 


notice of it, or by sending a copy hy post 
to the party's address. See !Notige; Notice 
OF Wkit. 

2 12. Accepting^ service.—Amilogoua 
to substituted service is the practice called 
“accepHng service,” which is done by the 
attorney or solicitor for the party to be 
served giving a personal undertaking 
(generally written on the original writ) 
that he will enter an appearance for him, 
in order to save his client froni the annoy- 
ance of being personally served. 

2 13. Ordinary service. — Certain docu- 
ments which are merely the foundation for 
other proceedings do not require direct or 
substituted service, but are left at the ad- 
dress of the person for whom the document 
is intended, or of his attorney or solicitor, 
if he is represented by one. Notices of 
motion, petitions, and certain other docu- 
ments, are served in this manner. In Eng- 
lish practice, if served after 6 o'clock r. m. 
on ordinary days (or after 2 o'clock p. m. 
on Saturdays), the service counts from the 
following day (or Monday). (Rules of 
Court, Ivii. 8 (April, 18S0).) As to plead- 
ings, see Delivery, 2 4. 

Service, (running away is not). 1 Gr. (N. 
J.) 187. 

Service for a year, (what is). 12 Mod, 
224. 

Service, in the, (in act providing for coiirta 
martial for the trial of militia). 5 Wheat. (U, 
S.) 63. 

SERVICE OF AN HEIR.— By the for- 
mer law of Scotland, before an lieir could regu- 
larly acquire a right to the anoostor’s estate, lie 
had to be served lieir. See Bell I)loL 

Service of the ship, (when a sailor is in). 
Abb. (U. S.) Adm. 344, 

Service, while in, (in act resi>eoting volun- 
teei's). 108 Mass. 123. 

SERVICE, SBCtJLAR.---Worldly ser- 
vice, as contrasted with spiritual or ecclosias- 
deal . — ChwelL 

Services, (defined). 25 Hun (N. Y.) 115. 

Services donk, (what may be included in a 
count for), 10 Mass. 224. 

SERVICES F01Sr0IERS.-These are in 
French law the easements of English law. 

SBRVIENS AD OIiAVAM.— A seis 
jeant-at-mace. 

SEBVIENS AD LEG-EM.— Serje«mt-at>* 
law (<;, v.) 
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SBRVIBNS DOMINI BBGIS.~The 
king’s seijeant, who sometimes acted as the 
sherijff’s deputy, 

SERVIENT TENEMENT.— An es- 
tate in respect of which a service is owing, 
as the dominant tenement is that to which 
the service is due. See Easement, 2 1. 

SBRVIBNTIBDS.— Certain writs^ touch- 
ing servants and their masters violating the 
statutes made Against their abuses. — Heg. Orig. 
189. 

Servile est expilationis crimen : sola 
innocentia libera (2 Inst. 573) : The crime 
of theft is slavish ; innocence alone is free. See, 
also, Lofil 214. 

Servitia personalia seqmintnr per- 
sonam (2 Inst. 374) : Personal services follow 
the person. 

SER VITUS ACQTJIBT ANDIS. — A 
judicial writ for a man distrained for services to 
one, when he owes and performs them to another, 
for the acquittal of such services. — Heg, J ud. 27. 

SERVITIUM FEODALE BT PRJB- 
DIALE. — A personal service, btit due only by 
reason of lands which were held in fee. Bract. 
1. 2, c. xvi. 

SERVITIUM PORINSBCUM.— Aser- 
vice wliich did not belong to the chief lord, but 
to the king. — Mon» Ang* ii, 48. 

Servitmm, in lege Anglia©, regulari- 
ter accipitur pro servitio quod per 
tenentes dominis suis debetur ratione 
feodi sui (Co. Litt. 05) : Service, by the law 
of Englanfl, means the service which is due from 
the tenants to the lords, by reason of their fee. 

SERVITIUM INTRINSECUM.— That 
service which was due to the cliief lord alone 
from his tenants witJiin his manor. Fleta L 3. 

SERVITIUM LIBERUM.— A service to 
be done by femlatory tenants, wlio were called 
hmmnes” and distinguislied ftom viissals, 
as wiis their service, for they were not bound to 
any of the hjise services of ploughing the lord’s 
land, dec,, but were to find a man an<i horse, or 
go with the lord into the army, or to attend the 
court, &c. It was called also liberum 

armorumP 

SERVITIUM MILIT ABE. — Knight- 
service ; military service. 2 Bl. Com, 62, 

SERVITIUM REO-ALE.— Royal ser- 
Yice; or tlie prerogatives that, within a royal 
manor, belonged to the lord of it: which were 
generally reckoned to be the following, viss,, 
power of judicature in mattei^s of property, ami 
of life and death in felonies and murders; rig^ht 
to watfs and estrays; minting of money; assiiae 
of bread and beer, an<l weights and measures.— 
Par. Antig, CO, 


SERVITOR- — A serving man; particularly 
applied to students at Oxford, upon the founda- 
tion, who are similar to “ sizars ’’ at Cambridge. 

SERVITORS OF BILLS.— Servants or 
messengers of the marshal of the Queen’s Bench, 
who were sent abroad witli writs, &c., to summon 
persons to that court, 2 Hen. IV. c. 23. 

^ SERVITUDE, in its original and 
popular sense, signifies the duty of service, 
or rather the condition of one who is 
liable to the performance of services. The 
word, however, in its legal sense, is applied 
figuratively to things. When the freedom 
of ownership in land is fettered or re- 
stricted, by reason of some person, other 
than the owner thereof, having some right 
therein, the land is said to serve such per- 
son ; the restricted condition of the owner- 
ship, or the right which forms the subject- 
matter of the restriction, is termed a 
“servitude;” and the land so burdened 
with another’s right is termed a “servient 
tenement,” while the land belonging to the 
person enjoying the right is called the 
“dominant tenement.” The word “servi- 
tude ” may be said to have both a positive 
and a negative signification : in the former 
sense denoting the restrictive right belong- 
ing to the entitled party ; in the latter, the 
restrictive duty entailed upon the pro- 
prietor or possessor of the servient land. — 
Brown, Easements ; Servxtutes. 

Servitude, (defined). 3 Kent Com. 435. 

Servitus est constitutio jure gen- 
tium qua quis domino alieno contra 
naturam eubjioitur ( Co. Litt, 116): Slavery 
is an institution by the law of nations, by which 
I a man is subjected to a foreign master, contrary 
to nature, 

SBRVITUTES.— In Roman law, were the 
I easements and the profits d prmder of English 
i law. They were either ^radial or personal; and 
the prmdial were sub-divided into rural [i, e, 

I easements over land simply as land) and urban 
\ {L e, easements over houses, &c., or land built 
upon). The rural servitudes were iter, adnSf 
via, aqtweductus ; the urban servitudes were 
ancient lights (ne luminibus offleiatur), lateral 
support to houses from houses {jus immittendi), 

{ )rotection from rain-spouts of neighboring 
louses {Jus stUlMice), <&c. The personal servi- 
tudes are sometimes said to have oeen the wswa- 
Jructm,usmi and habitat k, sed quaere; because 
probably they were only tlie profits d prender, 
which may exist m gross, i, e, m the peition as 
apart from his property.— Rroim. See Ease- 
MJfiJNTS; Profits A rRENDEE, 

SERVU3.— A slave; a bondmanu Sesi 
Servi. 
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SESS, or ASSESS. — Rate; tax. 

SESSIO. — A sitting or session. Sessh par-- 
Ikuncntij a sitting of parliament. — Cowell. 

SESSION.— The sitting of a court or 
of justices in court ; the time during which 
a court is open for the transaction of busi- 
ness. Also the time daring which a legis- 
lative body sits for the transaction of 
business. 

Session, (as applied to courts). 3 Hen. & 
M. I Va.) 27. 

i^of legislature). 64 111. 82. 

SESSION, GREAT, OF WALES.— 
A court which was abolished by 1 Will. IV. c. 
70. The proceedings now issue out of the courts 
at Westminister, and two of the judges of the 
superior courts hold the circuits in Wales and 
Cheshire, as in other English counties, 

SESSION OF THE PEACE is a 
sitting of justices of the peace for the exer- 
cise of their pow'ers. There are four kinds : 
petty, special, quarter and general ses- 
sions. See those titles. Pritch. Quar. 
Bess. 1. 

Sessions op the peace, (defined). 1 Chit. 
Grim. L. 184. 

SESSIONAL ORDERS.— Certain reso- 
lutions which are agreed to by both houses at 
Ihe commencement of every session of the Eng- 
libh Parliament, and hare relation to the busi- 
ness and convenience thereof ; but they are not 
intended to continue in force oeyond the session 
in which they are adopted. They are princi- 
pally of use as directing the order of business. — 
Brown, 

SESSIONS- — A sitting of justices of 
the county in court upon their commis- 
sion, as the sessions of oyer and terminer, 
gaol delivery, dsc. 

SET. — This word appears to be nearly 
synonymous with “lease.^^ A lease of mines is 
frequently termed a “ mining set.” — Brown, 

Set, (in a covenant in a lease). 12 Ves. 395. 

(as applied to a bill of exchange, 

defined). 1 Rouv. Inst, 461. 

SET ASIDE. — To vacate or annul; 
as to set aside an award. 

Bet piee to, (defined). 2 East P. C. 1020. 

(not equivalent to ** burn ”). 5 Gratt 

(Va.) 664. 

Set, let or assion, (in a covenant). Com. 
L. <& T. 285. ^ 

SET OP EXOHANG-E.-It has been | 
common, from a very early period, for the I 


drawer to draw and deliver to the payee 
several parts, commonly called a 
of the same bill of exchange, any one part 
of which being paid, the others are void. 
This is done to obviate inconveniences 
from the mislaying or miscarriage of the 
bill, and to enable the holder to transmit 
the same by differe^it conveyances to the 
drawee, so as to insure the most speedy 
presentment for acceptance and payment. 
The general usage in England and Amer- 
ica is for the drawer to deliver a set of 
three parts of the bill to the payee or 
holder. Where a set consisting of several 
parts is given, each part ought to contain 
a condition that it shall be payable only 
so long as all the others remain unpaid. 
Byles Bills (11 edit.) 387. See Bill of Ex- 
change, § 10. 

SET-OFF.— 

? 1. In an action to recover money, a set- 
off is a cross claim for money by the de- 
fendant, for which he might maintain an 
action against the plaintiff, and which has 
the efi*ect of extinguishing the plaintilf^a 
claim pro tanfo, so that he can only recover 
against the defendant the balance of his 
claim, after deducting what is duo by him 
to the defendant. (See Chit. Oont. 772.) 
Thus, if A. sues B. for $100, while he owes 
B, $75, a set-off would have the clfoot of 
reducing A.'s claim to $25. Tlio object of 
this is to prevent cross actions. See OiE- 
cuiTY OF Action. 

? 2. The right of set-off was introduced in 
England by StatB. 2 Geo. II. c, 22 and 8 Geo. II. 
c. 24 ; but was restricteil to mutual (Icbta. ( Iwcuke 
Gout. 545.) Under the Judii‘ature Ads mutual 
claims of any kind, whether for dehis t>r dam- 
ages, can be set off iigainst one another; but in 
practice the term ^*sot-off” is generally applied 
to mutual debts or claims for Ihjuidnlciramoinits, 
so that one can be deducted froin tlie other: 
while (TOSH claims in respect of damages, whiesh 
are unliquidated, are distingiUHlied as ‘‘countejr^ 
claims” (o. v,) See Newell v. National; <&e*, 
Bank, 1 0. P. D. 496, 

As to the limitation of a set-off or counter- 
claim, see IjIMITATION, i 6. 

g 3. Judgments.— In the practice of 
the common law courts, where there are 
.cross judgments in the same or different 
actions, in the same or different courts, 
between parties substantially the same, 
whether for debt (or damages) and costs, 
or for costs alone, either party may set off 
the amount of bis judgment against that 
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of the other by obtaining a rule or order to 
enter satisfaction in both actions for the 
amount of the smaller debt. Chit. Gen. 
Pr. 723. 

As to set-off in bankruptcy, see Mutual 
Credits. 

Set-ofp, (defined). 4 Gill (Md.) 325. 

(distinguished from “lien”). 2 Op. 

Att.-Gen. 677. 

(when inadmissible). 3 Halst. (N. J.) 

212; 3 Whart. (Pa.) 150, 196. 

(what may be subject of). 57 Ala. 

458. 

(what is not proper subject of). 1 

Halst. (N. J.) 104; 2 Plill (N.Y,) 210. 

(in rule of court). 5 C. P. D. 34. 

Set-off, equitable, (when allowed). 11 
Ves. 24. 

Set seine, (in a statute). 4 Pick. (Mass ) 165. 

Set VP NOTICE, (in a statute). 3 Gr, (N. J.) 
31. 

Set up, occupied, used or exercised, (in a 
statute). 15 East 168. 

SETTING ASIDE.— All judgments 
obtained by default may usually be set 
aside, upon terms, proper grounds to 
excuse the default being shown, (Wattv. 
Barnett, 3 Q. B. D. 183, 303;) also, in any 
case of mistake, surprise, or accident, any 
judgment of non-suit may be set aside 
upon terms. 

Setting on fire, (what constitutes). 1 Moo. 
C. C. 398. 

Seiting out on a journey, (what is not). 
49 Ala. 355. 

Setting up a trade, (not eQuivalent to 
woiking iu it). Burr. 2449. 

SETTLE.— 

S 1. Property. — To settle property is to 
limit it, or the income of it, to several 
persons in succession, so that the person 
for the time being in the possession or en- 
joyment of it has no power to deprive the 
others of their right of future enjoyment. 
See Settlement, ® 1. 

i 2, Poor. — The term settle” is also 
applied to paupers. See Settlement, g 8. 

^ 3. Dooumertt.— To settle a document 
is to make it right in form and in sub- 
stance. Documents of difficulty or com- 
plexity, such as mining leases, settlements 
by will or deed, partnership agreements, 
<&o,, are generally settled by counsel. See 
Conveyancer. 

i 4. In some oases a document requires 
to be settled by a judge or judicial officer! 
Thus, when issues are directed to be pre- 


pared in an action, and the parties cannot 
agree on them, they are settled by the 
judge. In Chancery practice every order 
(except orders for time and a few others) 
is settled by the registrar or vice-chancel- 
lor in the presence of the parties, unless 
they agree as to its form, in which case the 
‘‘settling” consists in their signing the 
draft as approved. See Minutes, J 3 ; Pass, 
12. 

Settle, (defined). 40 N. Y. 533, 541. 

(equivalent to “pay”). 13 Ired. (N. 

C.) L. 272; 4 Den. (N. Y.) 225. 

(does not necessarily mean “pay”). 9 

Barb. (N. Y.) 371. 

(extent of power to). 1 Hill (N. Y.) 

572. 

(agreement to, does not take the demand 

out of statute of limitations). 11 Mass. 454. 

(covenant to, is not an extinguishment 

of the debt). 9 Wheat. (U. S.) 556. 

(in mamage articles). L. E. 6 H. L. 

688 . 

(in a will). 3 Binn. (Pa.) 494.^ 

Settle lands, (covenant to, is not equivalent 
to covenant to convey and settle lands). 3 Atk, 
329. 

SETTLED AC COUNT, 

Account, § 4. 

Settled, (defined). Hopk. (N.Y.) 37. 

(in a statute). 7 Pet. (U. 8.) 660 app.; 

2 Leach C. 0.910. 

Settled account, (what is). 1 Baldw. (IJ. 
S.) 418, 536. 

(what is not). 8 Pick. (Mass.) 187 ; 5 

Ves. 87 7?.., 837. 

SET'njOD CLAIM, (as used in act 18*51, ch. 213). 
39 Mo. 203. 

SETTLED ESTATES ACT.— The act 
now in force in England, is the Settled Estates 
Act, 1877, which repeals the old acts 19 and 20 
Viet, c, 120, (the Leases anti Bales of Bottled 
Estates Act, 185f5,} 21 and 22 Viet, c, 77 ; 27 
and 28 Viet, c. 45 ; 37 and 3B Viet. c. 83, and 
39 and 40 Viet, c, 30. It enables the tenant for 
life of settled land («. <5. of land liirtitod to or iu 
trust for any persons by way of fiuccossion) (§ 2) 
to grant leases not exceeding twenty-one years, 
(suhjeet to certain restrictions as to the amount 
of rent, &c.,) so as to make them binding on the 
reversioner, (§5 ^6, 47.) It also empowers the 
Chancery Division of the High Court— (1) to 
authorize long leases of settled Land (8 4 et sea *) ; 
(2) to order sales of settled land, or of timber 
on settled land (| 16e^ seq*)^ uml (3)^ to direct* 
any part of a settled estate to be laid out for 
streets, gai’dens, sewers, (| 20 et seqJ) Pro- 
vision is made for giving notice to the persons 
interested of any application to the court under 
the act (8 24 ei $eq*) As to the .practice, see 
the Orders under the act (issued December, 
1878) ; for the practice under the repealed acts, 
see Dan. Oh. Pr. 1832 ei seg.; edao^ Ohar. Eeal 
Prop. Stat 
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Settled xiiiiTS op theUstited States, (in 
jiburance policy). 22 N. Y, 427 

SETTLEMENT.— 

? 1. Of property g’enerally.— A settle- 
ment is an instrument by which property, 
or the enjoyment of property, is limited 
to several persons in succession. (See Set- 
tle, I 1.) Generally the word '‘settle- 
ment” implies a deed or an instrument 
equivalent to a deed (such as articles or 
agreement for a settlement ) ; but a settle- 
ment may be and often is made by will, 
and occasionally by private act of parlia- 
ment. See the definition of "settlement” 
in the English Fines and Recoveries Act, 

II. 

The most important kinds of settle- 
ments are: marriage, or an^e-nuptial 
settlements, post-nuptial and voluntary 
settlements, and family settlements, more 
usually called " resettlements ” (q. v.) 
Settlements are also sometimes directed 
by a court to be entered into by the par- 
ties to a proceeding. For instance, by a 
ward of court on his or her marriage, 
'^^hether under the act 18 and 19 Yict. c. 
43, or not. (Dan. Ch. Pr. 1206.) As to the 
power of the court to modify settlements 
in cases of divorce, see Stats. 22 and 23 
Viet. c. 61, ? 5; 41 and 42 Viet. c. 19, § 3j 
Browne Div. 185 et seq, ; Burton -v. Sturgeon, 
2 Cb. D. 318. 

g 2. Marriage settlements.— A mar- 
riage, or anie-nuptial settlement, as its 
name implies, is an instrument executed 
before a marriage, and wholly or partly in 
consideration of it, for the purpose of 
regulating the enjoyment and devolution 
of real or personal property. Such settle- 
mentH are sometimes distinguished as real 
and personal settlements, a real settlement 
being one in which the property is through- 
out treated as land, so that if a person 
entitled under it dies, his share goes to his 
heir or devisee, while a personal settle- 
ment is one in which the property is either 
personalty, or realty directed to be turned 
into money, and therefore treated as per- 
sonalty. Wins. Sett, 123. As to settle- 
ments generally, see 3 Dav. Free. Conv. 
passim. See Conveksiok. 

? 3. Personal.— An ordinary settlement 
of personalty or realty directed to be sold 
(the object of which is to make an equal 


provision for all the children) consists of 
a conveyance of (or agreement to conve}’") 
the property to trustees, to be held by 
them in trust for the settlor until the mar- 
riage takes place (which generally is a 
few hours after the execution of the settle- 
ment); followed by a declaration of the 
trusts on which it is to be held after the 
marriage, namely, to pay the income to 
the husband for life (assuming that the 
property is brought into trust by him), 
and after his death to the wife for life, and 
after the death of the survivor to hold the 
property in trust for the issue of the mar- 
riage in such shares as the husband and 
wife jointly, or the survivor of them, shall 
have appointed, or in default of and sub- 
ject to any appointment upon trust for all 
the issue who attain twenty-one, or (being 
daughters) marry, in equal shares, with 
an ultimate trust, by which, if there is no 
issue of the marriage, the property reverts 
to the husband or settlor. (Wins. Sett. 
124 et seq.) If the property is brought into 
settlement by the wife, the income is first 
given to the wife for her life for her sepa- 
rate use, generally with a restraint on 
anticipation (^. v.) In addition to these, 
the fundamental clauses, there are pro- 
visions as to the securities in which the 
trustees are to be at liberty to invest the 
settled property; covenants to settle after- 
acquired property (infra, g 5) ; hotch-pot, 
maintenance, advancement and accumu- 
lation clauses, and provisions for the 
appointment of new trustees. Elph. Conv. 
266 et seq.; Wats. Comp. Eq. 5G7 et seq. 
See the various titles. 

g 4. Strict settlements.— A marriage 
settlement of real property, whesro the 
object is to retain the estate in the family 
(hence sometimes called a "family settle- 
ment,” (Wms, Sett. 212,) or, more com- 
monly, a " stx'ict settlement,”) has, in the 
most simple case, where the intended hus- 
band is seised in fee of the property, the fol- 
lowing, principal objects; ^^First^ to make 
provision for the wife; this is effected by 
securing the payment to her of two annui- 
ties ; the one, payable during her htisbaiuPs 
lifetime, called 'pin-money;’ the other, 
payable after his death, called a 'jointure,’ 
Second^ to provide for the payment of gross 
sums of money, called ‘portions,’ to such 
of the younger children of the marriage 
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as attain majority. Thirds to provide that 
the property charged with these provisions 
for the wife and younger children should 
go aa a whole to the eldest son.” (Elph. 
Conv. 822; Wats. Comp. Eq. 577; Wma. 
Sett. 212.) These objects are effected by 
limiting a long term to trustees to secure 
the pin-money, followed by another long 
term to other trustees to secure the joint- 
ure; followed by another long term to 
secure the portions ; subject to these terras, 
the land is limited to the husband for life, 
with remainder to the sons of the marriage 
successively in tail; failing sons and their 
issue, it is limited to the daughters as 
tenants in common in tail, and failing 
daughters and their issue, it is limited to 
the settlor in fee. Incidental clauses are 
those giving tenants for life in possession, 
or the trustees, power of granting leases 
and of effecting sales and exchanges of 
the settled land; and covenants for title 
by the settlor. Elph. Conv. 328. 

2 5. Covenant to settle after- 
acquired property. — A settlement often 
contains a covenant by the husband or 
wife to settle all property exceeding a cer- 1 
tain amount in value which shall be 
acquired by him or her after the marriage. 
Such a covenant generally binds the cove- 
nantor to settle not only property in which 
he (or she) has no interest at the time of 
the marriage, but also interests which wei’e 
contingent, and, in some cases, even vested 
at the time of the marriage, such as rever- 
sions. (Elph. Conv. 273 ; Wats. Comp. Eq. 
602.) As 'to the effect of bankruptcy on 
such a covenant by a trader, z&e English 
Bankruptcy Act, 1869, ? 91. 

i 6. Voluntary settlements— Post- 
nuptial, &o, — Voluntary settlements are 
settlements made otherwise than for valu- 
able consideration. (See Voi-untary.) A 
post-nuptial settlement (L e. one made by 
a husband on his wife or family after the 
marriflge without some new consideration) 
is a voluntary settlement. 

J 7, A voluntary settlement of land may 
be defeated by a subsequent conveyance 
by the settlor to a purchaser for value. 
(Stat. 27 Eliss. e. 4. See Voi-untary.) And 
a voluntary settlement of any property 
made by a trader is void if the settlor 
becomes bankrupt within two years from 
its datej it is also void if he becotnes 


bankrupt within ten yeara from its date, 
iinless it is proved that at the time of 
making it he was able to pay all his debts 
without the aid of the property comprised 
in it. (English Bankruptcy Act, 1869, g 
91; Wms. Sett. 354 et seq) A voluntary 
settlement is also void if it falls within the 
purview of the Stat. 13 Eliz. c. 5; as to 
which, see Fraudulent Conveyance, § 1. 

I 8. Of pauper.— A pauper is said to be 
settled in a pariah (or union) when he has 
acquired a right to permanent relief there, 
as opposed to casual and irremovable pau- 
pers. 3 Steph. Com. 62 et seq. See Irre- 
I MOV ABILITY ; PoOR LaW. 

A settlement is either original or deriva- 
tive. 

? 9. An original settlement is one ac- 
quired by the pauper without reference to 
Other persona, and that (1) by birth in the 
parish, unless he has some other settle- 
ment, original or derivative; (2) by rent- 
ing a tenement of a certain value per year 
at least for one whole year, and residing in 
the pariah for forty days ; (3) in the ense 
of an apprentice, by inhabiting in the par- 
iah for forty days; (4) by having an estate 
in the pariah of any nature or vsxlue, and 
inhabiting within ten miles thereof; (5) by 
paying x>aroehiiil rates and taxes in respect 
of a tenement within the parish of the 
yearly value of £10 a year at least; (6) by 
residing in the pariah for three yoMrs. Stat, 
39 and 40 Viefc. c. 61, g 34. See Besidence, 
g2. 

g 10. A derivative settlement is one 
derived from some other person, and is 
either (1) by parentage, the rule being timt 
every child under the age of sixteen takes 
the settlement of its father or widowed 
mother (or, if illegitimate, of its mother,) 
until it acquires the age of sixteen, and 
retains that settlement until it acquires 
another, unless its parent had a derivative 
settlement, in which case the child’s settle- 
ment is ascertained without reference to 
the parent; (2) by marriage, a female pau- 
per always tnking the settlement of her 
husband. Stat. 39 and 40, Viet. o. 01, J 85; 
Great Yarmouth City of London, 3 Q. B* 
D. 232} Westbury-on-SeVern v. Barrowdn- 
Eurness, 8 Ex. D. 88* 

SK'rTX*EM:ENt, (what constitutes)* 6 Serg* A 
B. (Fa.) S50* 
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Settx.eme:j?t, (what is not). 15 Pet. (XJ. S.) 
275; 4 Halst. (N. J.) 26S, 

(how acquired). 14 Johns. (N- Y.) 

199 ; 2 Watts (Pa.) 411 ; 3 Yeates (Pa.) 277 ; 2 
LtL Raym. 1511. 

(what is an abandonment of ). 1 Watts 

(Pa.) 48. 

(distinguished from “improvement^^). 

4 Binn (Pa.) 21S. 

(iis applied to a pauper). 9 Me. 293. 

(of estate). 41 Mich. 409. 

(in a statute). 3 Oanch (U. S.) 47 n.^ 

66; 4 Ball. (U, S.) 161, 1S7, 3Gt>, 395, 7 Pet. 
(U. S.) 660 app.; 1 Wash. (U. S.) 18; 9 Cush. 
(Mass.) 5SS. 

SETTLEMENT, ACT OP.— The Stat. 
12 and 13 Will. III. c. 2, by which the crown 
was limited to the House of Hanover, and some 
new provisions were added at the same time for 
the better securing our religion, laws and liber- 
ties. 

SETTLEMENT, DEED OP.— A 
deed made for the purpose of settling prop- 
erty, L e. arranging the mode and extent 
of the enjoyment thereof. The party who 
Betties property is called the “ settlor; ” and 
usually his wife and children, or his cred- 
itors, or his near relations, are the benefi- 
ciaries taking interests under the settle- 
ment. 

Settlbmeot of accounts, (in a statute). 1 
Baldw. (U. S.) 436. 

Settlement on lanes, (in act of April 3d, 
1792). Add. (Pa.) 834, 337. 

Settlement htght, (may be affected by the 
conduct of the widow of the settler). 3 Yeates 
(Pa.) 269. 

Settlement, stbict, (in an order of court). 

1 Atk. 593. 

Settler, (who is). 3 Op. Att Oen. 182; 4 
Yeates (Pa.) 634, 587. 

Settler, actual, (in a statute). 4 Sera. & 
R. (Pa.) 287. ^ 

Settling, after, (in a will). 11 Pick. 
(IMass.) 377. 

SETTLING- DAY.-The day on which 
transactions for the “account” are made up on 
the EngILh stock exchange. In consols they are 
monthly; in other investments, twice in the 
month. 

Seventh ohilp, (in a will). 3 Bro. Ch. 
148. 

Seventh or youngest chilp, (in a will). 

8 Com. Dig. 472 ; 2 Cox Ch. 258- 

Sevbnty acres, (in a deed). 2 Ohio. 327. 

SBYBR— SEVERABLE— SEVER- 
ANCE.— 

g 1. To sever is to divide, and severable 
is that which is divisible. Thus, a joint 
tenancy is severed when one or two joint ; 
tenants conveys his interest to a stranger, - 


I because the other tenant and the stranget 
are then tenants in common. (Co. Litt. 
\ 191a,) As to severable hereditaments and 
chattels, see Id. 164 b, 200 a, See, also, Joint 
‘ Tenancy, g 7. 

g 2. Again, when a claim is composed of 
several parts, some of them may be pnt 
forward or enforced without the otliers, 
the latter are said to be severable, and the 
act of severing them is called “severance;’’ 
as where A. having brought an action in 
an inferior court for causes which were 
partly within and partly without the juris- 
diction of the court, he was allowed to 
sever them by abandoning the latter part 
of his case, so as to keep the action in the 
inferior court. (Ellis v. Fleming, 1 C. P. D. 
237.) To “sever in action” is to bring 
several, i. e, separate actions. (Co. Litt. 
195 b.) And when two or more defendants 
to an action put in separate defenses, in- 
stead of joining in one defense, they are 
said to sever. See Entire; Apportion- 
ment, ^Set spq. ; Several ; Severalty. 

g 3. Fixtures, crops, JSso . — Severance 
is also tb.e act of removing fixtures, grow- 
ing cropvS, or minerals from land. (Chit. 
Cent. 326 et seq,) A tenant who is entitled 
to remove fixtures must sever them chiring 
his term, or he loses his right, (Z6.) As 
to the effect of severance oi\ growing 
crops and minerals, see those titles. 

SEVERAL is opposed to ** joint.’’ 
Thus, tenants in common of land are said 
to be seised by several titles, so that if they 
are disseised each has a separate right of 
action, while joint tenants arc seised by a 
joint title, and therefore if they are dis- 
seised they ought to bring one action to 
recover the land- (Litt. g 814.) As to 
several hereditaments, sm IIkreditamknt, 

§ 7 ; as to a several pasture, see Pasture, g IL 
See, also, Severalty. 

Several, (more than two: includes seven), 

1 58 Ala. 153, 104. 

(in a will). 67 N. Y. 348. 

Several aki> respective, (in a covenant), 
10 Barn. C. 410. 

Several bond, (what is). 5 Halst. (N- J.) 
119. 

— (distinguished from bond”)- 1 
East 400. 

SEVERAL OOUNTS,--Whcrea 
plaintiff has several distinct causes of 
action, he is allowed to pursue tUem 
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cumulatively in the same action, subject 
to certain rules which the law prescribes. 

SEVERAL COVENANT.— A cove- 
nant by two or more separately. 

SEVERAL DEMISES.— Prior to the 
Common Law Procedure Acts, 1852-1860, 
it was necessary, in England, that the plain- 
tiff in ejectment should make a demise, and 
that he should have the legal estate in him 
for that purpose. Wherefore, in case of any 
df)ubt whether the legal estate ’was in A., 
or in B., or in 0., it was usual in framing 
the declaration to insert a demise by each, 
and the declaration was then said to con- 
tain several demises. But now no demise 
at all is necessary to an action of eject- 
ment. See Ejectment. 

SEVERAL EISHERV.— /See Fishery, 

2 4 . 

Severaii fishery, (defined). 2 Bl. Com. 39, 
40 ,* 1 btepli. Com, G71 n. 

(whrtt is). 3 Burr, 2817. 

( owner of, is presumed lo own the soil). 

2 Chit. 658. 

SEVERAL INHERITANCE.— An 
inheritance conveyed so as to descend to 
two persons severally, by moieties,' (fee. See 
Inheritance, i 5. 

SEVERAL TAIL, — An entail severally 
to two; as, if land is given to two men and their 
wives «nnd to tJie heirs of tlieir bodies begotten ; 
here the donees have a joint estate for their two 
lives, and yet they have a several inlicritnnce, 
because the issue of the one shall have his 
moiety, and the issue of the other the other 
moiety . — CowelL 

SEVERAL TENANCY,- A tenancy 
which is separate, and not, held jointly 
with another person, 

SF.VKR ALiiY AND RESPECTIVELY, (in a grant), 
6 Mod. 28. 

SlflVKRALLY BE AND APPEAR TO SHOW CAUSE, 
THAT THEY, (in a scire faem), 3 Anstr. 811. 

Severally die, as they, (in a will), 2 
Atk. 441. 

SEVERALTY— 

* 1 1. Property is said to belong to persons 
in sevorulty when the share of each is as- 
certained, so that ho can exclude the others 
from it, as opposed to joint ownership, 
ownership in common, and coparcenary, 
where the owners hold in undivided shares. 
Liu. J 243 et ee^. See Estate, i 11. 


§ 2. Usually when land is held in sever- 
alty, it is divided so that each of the own- 
ers has a part to himself, hut they may 
agree that one shall have the land for one 
part of the year, anotlier for another, and 
so on, and in this case also they are said to 
“hold in severalty."' Co, Litt. -ia, 167a, 
180a. See Inheritance, 2 5. 

§ 3. The term “severalty” is especially 
applied, in England, to the case of adjoin- 
ing meadows undivided from each other, 
but belonging, either permanently or in 
what are called “shifting severalties" (m- 
/m, i 4), to separate owners, and held in 
severalty until the crops have been carried, 
when the whole is thrown open as pasture 
for the cattle of all the owners, and in some 
cases for the cattle of other persons as well : 
each owner is called a “ severalty owner," 
and his rights of pasture are called “sev- 
eralty rights," as opposed to the rights of 
persons not owners. Cooke Incl. 47, 163 
n. See Common, 4, 7; Commonable, § 2; 
Dole; Lammas Lands; Open Fields; 
Shack. 

J 4. Shifting* severalties.— When a num- 
ber of persons are the owners of land, and an 
exclusive share is allotted to each for a certain 
time, at the expiration of vdiich the shares are 
again distributed, so that the occupation varies 
or shifts from time to time, they are said to hold 
by “shifting severalties."" {See Co. Litt. 4a.) 
The mowst usual instance of shifting acverulties 
occui’s in tlie case of open fields and other com- 
monable lands, {see Commonable, ^ 2 : Doli3 ; 
Lot-Mead ; Shack ;)^ where the Hevenuty hold- 
ing of each owner varies soinetiines by rotation, 
KoinetimcH by lot, while in some places the choice 
is awarded to the best runner or wrestler, or de- 
termined by other fantasLic nioihods. Lit. Coin. 
31; Cooke ’Jnd. 48. 

Severalty, (estates in, defined). 1 Steph. 
Com. 338. 

SEVERANCE.— Separating or sever- 
ing. See Sever, 

SB WAGE.— Sewer. 

SEWARD, or SB AWARD.— One who 
guards the sca-cojist ; cusios marie, 

SEWER . — Otr-D-EnxNCK : mver, muier; 
LATIN! exmccare, to dry. LUtre, s. v. £))muyer, 

? 1. “Sewer” originally meant m open 
trench or channel, made for carrying off 
surplus water from land near the sea or a 
river* or from marshy ground, Oommia- 
sioners of sewers are ofiioials appointed 
by the government, to survey, repair and 
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keep in order sewers, streams, sluices and 
embankments within their district. In 
England they form courts of record, and 
have power to make orders and assess 
rates. Cal. Sew.; 3 Steph. Com. 296. 

i 2. In its modern and more usual sense, 
a sewer means an underground or covered 
channel used for the drainage of two or 
more separate buildings, as opposed to a 
“drain,’* which is a channel used for car- 
rying off the drainage of one building or 
set of buildings in one curtilage. See 
Draiit, I 2. 

g 3. The English Metropolitan Commisaioners 
of Sewers were created by Stat. 1 1 and 1 2 Viet, 
a 112; they were abolished by Stat. 18 and 19 
Viet. c. 120, and their functions transferred 
partly to the metropolitan vestries and district 
boards, and partly to the Metropolitan Board of 
Works {q, i\) 

Setveb, (-when includes a wall). Wilberf. 
Stat. L. 130. 

(in public health act). L. K. 1 Q. B. 

328. 

Se'wtjb, coimoN, (in a city charter). 110 
^lass. 433. 

SEXAGhESIMA StTlTOAir.—The sec- 
ond Sunday before I^ent, being about the six- 
tieth day before Easter. 

SEXTARY*. — ^An ancient measure both of 
liquids and dry commodities . — SpeL Gloss, 


in, thrown open as pasture to the cattle of all the 
owners. ** Arable IlukIs cultivated on this plan 
are called ‘shack flelda/ aiv^l the rii(ht of each 
owner of a part to feed cattle over the whole 
during the autumn and winter is known in law 
as common of shack, u riglit which is distinct in 
its nature from common because of vicinage, 
though sometimes said to be nearly identical 
with it” (Elt Com. 30.) It is also known as 
'^shackage” and “common of shacker” (fd, 
30 n,\ and the sluick lands aie sometimes called 
the “known lauds,” to distinguish them froni an 
ordinary common, in w liich there is no distinc- 
tion of property, ntid more frequently “ half-year 
lands,” from tlie period during which they are 
open to pasture. Id, 29. 

Common of pasture in open meadows (q. v,) is 
of very mncli the same nature as common of 
shack. M 31. 

Shall, (when imperative). 15 Pet. (U. S.) 
500; 2 Wheat. (U. S ) 198 ; 0 Daly (N. Y.) 428 ; 
3 Atk. 166. 

(when directorv merely). 5 Otto (CJ. 

8.) 168; 24 111.105; S9 Id. 571 ; 95/6/, 503; 
35 Am. Rep. 182; 125 Mass 190, 201 ; 1 (Ir. 
(N. J.) Ch.409; 5 Cow. (N. Y.) 193; 1 Edw. 
(N. Y.) 91 ; 7 Barn. & C. 6. 

— ■ — — (when substituted for “may”). 3 

Dutch. (N. J.) 407 ; 22 Barb. (IST. Y.) 404; 6 
Johns. (N. Y.) Ch. 101; 51 N. Y. 401; 23 
Wend. (N. Y.) 156. 

(in a submission to arbitration), 2 

Chit. Gen. Pr. 88, 

(in a will, equivalent to “ should ”). 3 

P. Wms. 176. 

Shall anl may, (in a marriage settlement), 
3 Atk. 212. 


SBXTBRY LANDS. — ^Lands given to a 
church or religious house for maintenance of 
a sexton or sacristan, — Cowell, 

SBXTTJS DBORBTALIUM.— 
The sixth dea’etal. See Oakon” Law, ^ 1. 

Sexual intbrcouese, (synonymous with 
“canial knowledge”), 22 Ohio St. 543. 

SEXUAL EELATIOiDTt — Being that 
of husband and wife, or of persons other- 
wise cohabiting together as such, is a re- 
lationship recognized in law, as regards 
tfie liability of the male upon contracts, 
and as regards the probability of the 
fcmalc*s testimony being more or les-s 
aifected as regards its veracity. (Best 
Ev.) — Brown. 

3EAOX.—“«« Shack,’ In the dialect of Korlblk, 
slifUifitis to ramhle or go at large (Marshall's Rur. Re. 
«. w.), and the name has been adopted in speaking of 
half-year lauds in other counties, probably bocaiwe 
the leading case on the subject (7 Co. 5) was concerned 
with lauds lu Norfolk.'’ Bit. Com. 31 TtV 

It sometime.s happens that a number of adia- 
cent fields, though held in severalty, t. e, by 
Separate owners, and cultivated aepamtely, ari 
after the crop on each parcel has been carrb 


(in a statute). 2 Pa. 197 ; 1 Ale, ds N*. 

311; 9 Bing. 692, 704; 2 Chit. 251; 3 T, R. 
444 ; 2 Chit. Gen. Pr. 198. 

Shall awl may bh law^ful, (in by-law of 
corporation). 1 Barn. ^ C. 85. 

Shall anl will RiorjiASB, (in an agree- 
ment). 1 Barn. & Aid. 8. 

Shall attain TtVBNXY-ONE, (in a will). 1 
Cli. D. 435. ^ 

Shall be, (in a statute). 8 Bro. .P. C. 106. 

Shall be allowed, (in a statute). 4 Otto 
(U. S.) 248. 

Shall be lawful, (in a statute). 3 Mart 
(La.) N. a 532; ■VViJberf. Stiit L. 194, 100, 201, 
202, 203, 205. 

(in by-law of corporation). 4 Barn, 

& Aid. 271 ; 2 Dowl. Ry, 172. 

(in a cluirter). 5 Dowl. & Ry. 414, 

Shall be sub-fect to iusimoval, (in a stat- 
ute). South, (N. J.) 394. 

Shall become, (in a statute). 8 Gray (Mass,) 
457 . 

Shalx go, (in a statute), 40 Cal, 493, 

Shall happen to dib in mv LifTE-TiMiS, 
(in a will), 1 Meriv, 325, 

Shall have, (in a will), 2 Harr, (IT. J.) 
290* 

Shall have SETTLiuti, (in a statute). 8 Cow. 
(K.Y.)3D0, 

Sit ALL NOT, (equivalent to ** cannot ’0* 2 
Wash. (U. 8.) 

Shall or mav. (in submission to arbitration)* 
1 Cromp* «& ht* 355. 
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Shall, relieve, (in a statute). 30 Ind. 117, 
12o. 

Shall well and truly submit, &c., (in 
arbitration bond). 4 Minn. 466. 

Sham answer, (defined). 1 Abb. (N. Y.) 
Pr. 41 ; 6 How. (N. Y.) Pr. 355 ; 11 Id. 395, 
398; 18 N.Y. 315, 321. 

(what is). 4 Sandf, (N. Y.) 665. 

(what is not). 6 How. (N. Y.) Pr. 

'312; 7/rf.l71; 8M4S5; 9 57 ; 15/<i.329; 
45 N. Y. 468 ; 4U Wls. 555. 

(dihtins^uifehed from “ frivolous an- 
swer”). 1 I}uer"(N.Y.) 649; 5 How. (N. Y.) 
Pr.247; Bid. 149. 

{not synonymous with “ false ans^yer ”). 

1 Code (N. Y.) N. s."' 156 ; 2 /d. 99 ; 4 How. (N. 
Y".) Pr. 155. 

SHAM PLEA. — A vexatious or false 
defense, resorted to for purposes of delay 
and annoyance. (Stepb. PI. (7 edit.) 383.) 
Such pleas may be stricken out on motion. 

Sham plea, (what is). 1 Chit. PI, 505. 

SHARE.— 

% 1. In the law of corporations and joint 
stock companies, a share is a definite por- 
tion of tlie capital of a company. With 
very few exceptions, shares in companies 
are personal estate, whatever the nature 
of the company’s property or business may 
be. (Lind. Part. 601 et $pq ) The owner- 
ship of a share entitles the holder to 
receive a proportionate part of the profits 
of the company, anti to take part in the 
management of its business, in accordance 
with the articles of association or other 
regulations of the company, which also 
regulate the mode’ in which shares may be 
transferred. See Meeting; Resolution; 
Shareholder. 

g 2. When the amount of a share has 
been paid to the company, it is said to be 
fully paid up. And if the company is a 
limited one, the liability of the holder of 
the share is then at an end. {See Company, 
g 6 ci seq.) In England, shares may be 
issued by a company as fully paid up {e. g. 
in consideration of services or works 
rendered to the company by the person to 
whom they are issued), but in the case of 
a company formed under the Companies 
Acts, the agreement under which they are 
60 taken must be made in writing and filed 
with the registrar at or before the issue of 
the shares. Companies Act, 1867, g 25. 

g 8. Conversion into stock.— A com- 
pany may at any time convert its fully 
paid shares into stock {q. v J 


§ 4. Share-certificate. — A share-certifi- 
cate is an instrument under the seal of the 
company, certifying that th e person therein 
named is entitled to a certain number of 
shares ; it is pnind facie evidence of his title 
thereto. (Lind. 150, 1187.) Share certifi- 
cates are not negotiable instruments. See 
Shropshire Union Rail. Co. v. Reg., L. R, 7 
H. L. 496. See, also, Scrip. 

g 5. Share-warrant.— A share-warrant to 
bearer is a warrant or certificate under the seal 
of the cotnpany, stating that the bearer of the 
warrant is entitled to a certain number or amount 
of fully paid-up shares or stock; coupons for 
payment of dividends may be annexed to it; 
delivery of tlie share-warrant operates as a 
transfer of the shares or stock. (Comp. Act, 
1867, g 27 et seq.) It does not seem to have been 
decided whether share-warrants are negotiable 
instruments* in the full sense, namely, so as to 
enable a holder with a defective title to give a 
good title to a bond jide transferee for value. Ho 
doubt they are within the doctrine of Goodwin 
V. Eobarts (1 App. Cas. 470), so that if the owner 
of a warrant allowed it to remain in another 
pemon’s possession, he could not recover it from 
any one who acquired it bond Jide for value from 
that person. 

Share, (when means a moiety). 6 East 501,- 

(synonymous with ‘‘stock,” in act of 

congress, June 3d, 1873). 46 Tex. 15. 

(in a deed). 3 Stockt. (N. J.) 399. 

(in statute concerning intestates). 12l 

Miaci AQQ 

— ^ '(in a will). 27 Barb. (N. Y.) 371 ; 4 

Bradf. (N. Y.) 268, 306; 13 Y. 98, 102; 1 
Wend. (H. Y.) 541; 3 Binn. (Pa.) 489; 5 Id. 
480. 

Share and interest, (in a deed). 10 Pick 
(Mass.) 376. 

SHARE AND SHARE ALIKE.-- 
In equal shares or proportions. 

Share and share alike, (create a ten* 
ancy in common). 2 Fla. 387. 

(in a will). 3 Md. 190 ; 4 Maas. 567 ; 

9 Pick. (Mass.) 37; 03 How. (K Y.) Pr. 312; 
14 Wend, (N. Y.) 340; 3 Binn. (Pa.) 489; i 
Desaus. (S. C.) 288; 2 Atk. 122; 1 Barn. & Ad, 
944; 1 Barn, & 0. 6,38; 5 Id. 866; 3 Bro. Ch, 
04 ; 5 East 501 ; 2 Marsh. 9 ; 1 Meriv. 448 ; 9* 
Moo. 310; 2 Ves. 534 n.: 3 Id. 206; 19 Id. 634; 
1 Leg. (Pa.) (Hz. 68. 

Share in profits, (creates a partnership as 
to third persons). 4 Paige (N. Y.) 148, 

Share in the personal estate of her 
HUSBAND, (in a statute), 49 111 110. 

Shake, my, (a devise of). 5 Man. ^ SeL 
408. 

Share of such child so dying, (in a will). 
Skin. 339. 

Share or shares, (in a will). 8 Com, Dig* 
486. 

Shared and divided between them, (in a 
wUl). I Aik. 49i(. 
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SHAREHOLDER.— In the strict 
sense of the term, a shareholder is a per- 
son who hag agreed to become a member 
of a corporation or company, and with 
respect to whom all*the required formali 
ties have been gone through [e. g signing 
<>f deed of settlement, registration, or the 
like). A shareholder by estoppel is a per- 
son Avho has acted and l)een treated as a 
shareholder, and consequently has the 
same liabilities as if he were an ordinary 
shareholder. (Lind. Part. 130 ) Thus, a 
person who has acted as a shareholder 
may be liable for the debts of the company, 
although he has never been registered as 
a shareholder, and is, therefore, not a 
.shaiehokler in the full sense of the word. 
Portal V, Emmens, 1 C. P. B. 201. 

SnAHEHOLnETt, (in a statute). 123 Mass. 375, 
.$77 ; I C. P. D. 201 ; L. R. 6 Q. B. 297. 

Shaees, (bcrip r. ceipts are not), 2 Car. & P. 
521. 

(in an incorporated company are not 

<‘hattels). 17 IVIass. 240, 243 

(in United States statute). 23 Wis. 

555 . 

(right of distress under a lease on). 1 3 

.‘Serg. & R. (Pa.) 52. 

( what is an agreement to work on). 15 

’Wend. (N. Y.) 379. 

(letting land upon, for a single crop 

odoes not amount to a lease). 8 Johns. (N. Y.) 
(151. 

(persons cultivating land on, have an 

'interest in the land). 1 Johns. (N. Y.) 207. 

Shares nr a railway, (in a will). L. E. 7 
H. L. 717. 

Shares issued, (in stamp act), 1 Ex. D. 242, 
250. 

Shares of a co'rporatioiv, (liability of sub- 
•scriber for). 10 Mass. 327, 384. 

Shares of a turrpihe company, (are real 
.estate), 2 Conn. 567. 

Shares of stock, (devise of). 7 Johns. (N. 
Y.) Ch. 261. 

(how transferred). Ang. <& A. Oorp. g 

664. 

SHARPING- CORN. — A cush^mary gift 
of corn which, at every CJiristmas, die farmers 
in some parts of England give to their smith for 
sh^pning their plough-irons, harrow-tines, &c. 

SHAW . — A grove or wood ; an underwood. 
SHAW ATORES.— Soldiers . — CowdL 

Shawls, fare wearing apparel witliin tariff 
Jaws). 16 How. (U. S.) 251. 

She swore a false oath, and I can prove 
IT, (not actionable). 2 Binn. (Pa.) 60. 

^ SHEADING.— A riding, tithing, or division 
in the Isle of Man, where the "vy^hoie island is 


divided into six sheadings, in each of which 
there is a coroner or chief constable appointed 
by a delivery of a rod at the Tmewald Court or 
annual convention . — ICing Isle of Man 7. 

Sheaves of corn, (in a declaration in trover). 
4 Mod. 321. 

Shed, (defined). 5 Cox C. C. 222 ; 2 Ben. (j. 
C. 65 ; 15 Jur. 90 ; Temp. & M. 422, 426 ; 20 L. 
J. M. C. 103. 

(what is not). 2 Cox C. C. 186. 

Sheep, (in a penal statute). 2 East P. C. 616. 

(indictment for stealing). 4 Car. <& F. 

216. 

Sheep and all effects, (in a will). 8 Ch. 
B. 561. 

SHEEP-HEAVES.— Small plots of 
pasture, in England, often in the middle of the 
waste of a manor, of which the soil may or may 
not be in the lord, but the pasture is private 
property and leased or sold as such. They 
principally occur in the northern counties 
(Cooke Inch 44), and seem to he coi-poreal 
iiereditaments (Elt. Com. 35), although they are 
sometimes classed with rights of common, but 
erroneously, the right being an exclusive riglit 
of pasture. See Pasture, ^ 3. 

SHEEP-SILVER. — A service turned into 
money, which was paid hecanso anciently tlio 
tenants used to w^ash the lord's sheep. 

SHEEP-SKIN. — A deed; so called from 
the i)archmont it w'as written on. 

SHEEPWALK.— A right of shcepwalk is 
the same thing as a fold-coui'so {g, n) Kit. Coni. 
44; Cooke Inch ; Jones v, Richards, 6 Ad. K. 
530. 

Sheet, (is a book under copyright law). 11 
East 244. 

SHELLEY'S CASE.-Tf land is given to 
A. for his 'life, or for any estate of fn^chold, and 
by the same gift or conveyaincc the laind is 
limited either mediately or immodiutely to his 
hell's in fee (or in tail), the result is that A. takes 
an estate in fee (or in tail), and not nuundy the 
particular estate first limited to him. Thus, if 
land is given A. for his life, and after his 
death to his heirs,” or *‘to A. for his life, and 
after his death to B. for his Hfo, un<l uft(T his 
death to the heirs of A.,” in eitiier of these cascK 
A. takes an csljite in roo-simpl<*: in the fii*st case 
an estate in foe-.simple in jyossossion, and in the 
second case an estate for Ihb in posHcssi<3n, fol- 
lowed hy an estate iti foo-simplo In remainder 
expectant on tlie death of B. A.'h heirs take 
nothing, \lnlfc!^8 he dies inlwtato and allows the 
land to go by descent. In te<*hnieal language, 
the word “heirs” is here a word (f limitation, 
and not a word of ]mrclnm This rule is called 
the “rule in Sheik fs a case (1 Co, 94), in 

which the subject was much clisc.ussod, although 
the rule itselr is of much more ancient date* 
Wms. Beal Prop. 256; 2 Jarm, Wills 332. 

SHEPWAT, OOTJRT OP.— A court 
held before the lord wtixden of the Cinque Forte* 



SHEHEPFE 


(1187) 


SHIFTED. 


A writ of error lay from the mayor and jurats 
of each port to the loid warden in this cx)urt, 
and thence to the Queen’s Betieii. The civil 
jiiri&rliction of the Oinque Poits is abolished by 
18 and 19 Viet. c. 48. 

SHBREEFB, — The body of the lordsliip 
of Caerdfff in Soutli Wales, excluding the mem- 
bers of it. Pow. Hist. Wal. 123. 

SHERIFF.— 

§ 1. In Amerioan law. —A county 
officer, elected by the people, to whom he 
gives secuiity for the faithful performance 
of the duties of his office, which are prin- 
cipally to preserve the public peace within 
hia county, arrest miulefactors, siimxnon 
jurors, levy executions, hold judicial sales, 
serve writs and other process, and perform 
various other miniatevial duties in aid of 
the courts of record. He is generally paid 
by fees, and performs many of his duties 
by deputy. 

i 2. In Englishi law^'—The chief officer of 
the cTOwn in every county in Eiigliiinb appointed 
by the crown every yeinr. He must hold some 
land vvithin the county. Tlie dgties of sheriffs 

are vei'y various, induding the charge ot ]>iu*- 
liatnentary elections, the execution of pro(‘ebs 
ihsuing fiom the High Court iind the crirhintil 
courts, the summoning of juroi’s and the seizing 
of escheated lands. (Co. Litt. ItSSa; 2 Btepli. 

Statfl. 13 and 14 Car. JL c. SI ; 3 and 

4 Will. Iv. c. 99.) Moatof jiis ordinary duties 
are perforaied by the under-sheriT utid deputy. 
2 Steph. Com, 632. 

i 3. ramicrl])[ tlie shenff had judicial duties 
to perform sis jnd^e of the BUeriif’a County 
Court; but these are practically obsolete, (^be 
CoCtnxv CoDRT^ j). 307 w. ; OuXLAWiir.) He 
also held a court of record culled the ^^Shorifi’s 
Tourn,” twice every ytuir, 'which had the ijame 
functions and jurisdiction as the Court Leet (g. i?.) ; 
it also has fallen into dissuetude. 4 Stejih. Com. 
321. /SeeBAiLiFJF; BAH-nviaJK; pRiciUNa for 
Shfiucffs. 

8 4' Qoo-toli law.— Tho chief jtidge of 
a county. His civil jurisdiction extends to all 
personal actions on contract, b(^nd, or (jbligation, 
to the greatest extent ; iind to nil posHessory ao - 1 
tions, as removiugfi, Hpui'lzi’es, Ssa . ; to all brieves 
Issuing from Oliahccry, ns of inquCHt, terse, diyx- 
eion, tutory, c^c.; ami genenilly to all civil mat- 
tors not Hpe(daliy ooininitted to otiiar oouila* He 
has also n sunlinary jurhdictiou in regard to 
einuU debts, as well as a orimhuU jnriy<Uctiou. 

mid I mid 2 Viet. c. lH)j IH and 
J7 Viet. CO. 80, 92 ; 17 and 18 Viet. c,72j 27 and 
28 Viet. c. m 

fiTncRiFF, (defined). 6 Oreg. 478; Co. Litt. 

168 a, 

(in a statute), 2 Or, (N. J.) 32. 

SHBEIFF OLHIBK.-The clerk of the 

Court m S<foU«La<l, 


SHERIFF DEp-aTH-^In the Scotch 
law, tlie principal sherifi' of a county, who ie 
also a judge. 

SHE RIFF -G-EXiD. — A. rent formeily paid 
by a sheriff, and it is prayed that the sheriff in 
his account may be discharged thereof. — Jiai* 
ParL 50 Edw. Ill, 

SHERIFF-TOOTH.— A ^ tenure by the 

service of providing entertainment for the 
sheriff at his county courts ; a common tax, for- 
merly levied for the sheriff’s diet, 

SHERIFF’S OOtJBT.— /S’ee Sjbcebiff, 
IS. 

SHERIFF’S COtTRT IN LOKDOH. 
— City of Loijpon CouRr. 

SHERIFF’S JURY.— A jtiry earn* 
moned for the taking of inquisitions before 
the sheriff or imder-sheriff, on a writ of 
inquiry .—HtwTiU 

SHERIFF'S OFFICERS.— Bailiffd 
who nre either bailzffa of hundz'ods or 
bound-bailiffs. 

SHERIFF’S TOtTRlT, or ROTA- 
TIOlST.— A court of record held twice every 
i year, within a month after Easter and Micliael- 
1 mas, before the sheriff, in differem parts of the 
I county, being, indeed, only the turn of the 
I sheriff to keep a court leet in each respective 
I liimdred ; this, thei-cfore, is the great court leet 
of the county, as the county court is the court 
baron, for out of thirt, for the ease of the sheriff, 
W51S taken the court leet, or view of frank- 
pledge (q, v.) ^She 4 Steph. Com. (7 edit.) 321, 

' SHERIFFALTY, SHERIFFDOM, 
SHERIFFSHIP, SHBEIFF-.'WICE, 
'or SHRIEVALTY.— The office or juris- 
dictioa of a sheriff. 

SHERRBRIB.— A word used by the an- ^ 
thoritiee of the Roman church, to specify con- ' 
I temptiiously the technical parts of the law, as 
administered by non-clerical lawyers.— J?acon. 

SHEWBR.— In the practice of the English 
High Court, when a view by a jury is ordered, 
persona are named by the court to show the 
property to be viewed, and are hence called 
“ ehewers.” There is usually a shewer on be- 
half of each parcy. Arch. Pr. 330 c< 

VXJJW. 

eHHWI3Sra-Iti English law, to be quit 
of attachment in a court, in plaints shewed um 
not avowed. Obsolete. 

SiiivTEU) xooAttoN, (what is not), 10 Serg, 
(Pa.) 214. 

Snri^TJffit) WAHRAirrrs. (surveys made upon* 
have no validity). 4 Bmn. l,Pa.) 58, \ 
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SHIFTING* ClrATJSEl.— A shifting clause ^ 
in a setaement, is a clause by whicli some other I 
mode oi devolution is substituted for that pri- ] 
marily prescribed. Examples of shifting clauses j 
are — the ordinarv name and arms clause t?.), 
and the clause of less fiequent occurrence by 
'which a settled estate is destined as the founda- 
tion of a second family, in the event of the elder 
branch becoming otherwise enriched. (3 Dav. 
Conv. 273.1 These shifting clauses take edeet 
under the Statute of Uses. Ses Use. 

SHIFTING- USB.— A secondary or 
executory use, which, when executed, ope- 
rates in derogation of a preceding estate; 
as land conveyed to the use of A. and his 
heirs, with proviso that when B. pays a 
certain sum of money, the estate shall go 
to the use of C. and. his heirs. See Use. 

SHILLING. -Among the English Saxons 
passed for bd.; afterwards it represented 16d., 
and often 20d In the reign of the Conqueror 
it was of the same denominative value as at this 
dny.— Dowiesd. In modem times the twentieth 
part of a sovereign. 

SHILWIT.— /Sfee Childvttt. 


mortgage any or all of the shares held hy 
him; but to do so he must comply with 
t|ie statutory provisions on these heads, (as 
to which, see Bill of Sale, p. 3 w. ; Mort- 
gage, § 17,) as ships are not within the 
ordinary rules governing the assignment 
and hypothecation of chattels. As to the 
h^’pothecation of ships, see Bottomry; 
Hypothecation; Necessaries, § 4; Be- 
SPOITDENTIA. As to the employment of 
ships, see Affreightment ; Bill of 
Lading ; Charter-Party ; Demurrage ; 
Freight; Insurance, 2 3; Lay Days; 
Loss; Managing Owner ; Merchant Ship- 
ping; Pilotage; Policy of Insurance; 
Running Days; Seamen; Seaworthiness; 
Ship’s Husband; Transire. For other 
matters relating to ships, see Action, ? 12 
et seq, ; Admiral ; Admiralty ; Average ; 
Collision; Limitation op Liability, 2, 
8; Salvage; Wreck. 

Ship, (a canal boat is not). 5 Hill (N. Y.) 34. 

(an open boat is not). 5 Mas. (U. 8.) 


Shin plasters, small notes and small 
BILLS, (in a statute). 2 Ind. 483, 485. 

SHIP.— 

I 1, A vessel employed in navigation. 
Under the English Merchant Shipping Act, 
a vessel cannot be registered as a British 
ship unless she belongs wholly to British 
subjects, or to a corporation formed under 
and subject to the laws of, and having its 
principal place of business in, the British 
empire. (Mer. Ship. Act, 1854, ? IS.) A 
British ship is personal property, but, so 
long as she is on the high seas, she is 
deemed to be part of the soil of England, 
(Weatl. Pr. Int, Law (2 edit.) 174;) thus, 
persons born on board a Briti.sh ship are 
natural-born British subjects, and the Brit- 
ish courts have jurisdiction in respect of 
crimes committed on the high seiis on 
board British vessels. (See Regina v. Keyn, 
2 Ex. D. 63.) The laws of the United 
States are similar to those of England in 
these respects. 

J 2. In England, the ownership of every 
registered ship is divided into sixty-four 
shares, all of which may belong to one 
person, or they may be divided among 
several persons; but not more than thirty- 
two persons can be registered as part- 
awners of any one ship. (See Part- 
OwNEE.) Any part-owner can. transfer or 


— — (a lighter or gabbert is not). 1 Bli. 

— (in n stahite). 17 Barb. (N. Y.) 523 ; 
L. R. 6 Q. B. 2S0; Wilberf. Stut. h, 299. 

Shif and rREiGiiT, (in a statute). 1 llagg. 


Adm. 109. ^ . V 

Ship and goods, (m a policy of iiiHunmce). 

8 East 375. 

vShif and vessel, (in laws of 1850, ch. 72, p. 
81). 1 E. D. Smitli (N. Y.) 588. 

Sirrr or verset., (in a statute j. 1 Brock. 
(U. S.) 423; 1 Holmes (U. S.) 4(>7 ; 3 Wall. Jr. 
( Q S ^ 53 

Siiip’sBux. (defined). 14 Wall. (U. S.) 93. 


SHIP’S HUSBAND.— A person to 
whom the owner or part owners of a ship 
delegate the nuinagoment of her while she 
is in the home port. He is usually the 
general agent of the owners in regard to 
all affairs of the ship in the home port, 
such as repairs, equipment, hiring officers 
and crew, aflVeightmenb, <fec., but not in- 
surance; sometimes his authority is lim- 
ited to specific things* i'onrd Mer. Sh. 47. 
See Agent ; Managing Owner. 


Shtp^s husband, (defined). 4 Daly (N. T.) 
318 ; Abb. Sh, 140. 


SHIPS PAPBBS.-^Documonts re- 
quired for the maniforttatiou of the property 
of the ship and cargo, (fee. 

They nro of two sorts: (1) Those re- 
quired by the law of a particular country. 
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as the certificate of registry, license, 
charter-party, bills of lading and of health, 
required by the law of England to be on 
board all British ships ; (2) those required 
by the law of nations to be on board 
neutral ships, to vindicate their title to that 
character; they are the passport, sea- 
brief, or sea-letter, proofs of property, the 
muster-roll, or rdle (T equipage ; the charter- 
party, the bills of lading and invoices, the 
log-book or ship^s journal, and the bill of 
health. 1 Marsh. Ins. c. 9, § 6. 

SHEP-BREAKIING-. — ^In tlie Scotch law, 
the otlenae of breaking into a ship. 

SHIP-BROKER. — A broker who 
transacts business relating to vessels and 
their employment between the owners and 
merchants who charter vessels or send 
goods in them under contracts of afireight- 
ment. 

Ship-chandlery, (defined). 1 Wall. Jr. 
(U. S.) 359, 368. 

SHIP-MONEY. — An imposition formerly 
levied on port-towns and other places for fitting 
out sliips ; revived by Charles I., and abolished 
in the same reign, 17 Car. I. c. 14. 

SHIP-WRECK. — The breaking or 
shattering of a ship or vessel, either by 
driving ashore, or on rocks and shoals in 
the mid-seas, or by the mere force of the 
•winds and waves in tempests. (2 Arn. Ins. 
g 296,)— Rwm7Z. 

SHIPMASTER.— The person in com- 
mand of a merchant vessel, appointed by 
the ship-owner, and whose acts in the 
management of the vessel render both 
himself (usually) and also the ship-owner 
liable to passengers and shippers of goods. 
See Master of a Ship, 

Shipped, (in a contract). 2 App. Cas. 456. 

Shipped as above, (in a bill of lading). 8 
Ben. (U. S.) 3, 4, • ^ 

SHIPPER. — ^The owner of goods who 
entrusts them on board a vessel for de- 
livery abroad, by charter party or other- 
wise. 

SHIPPING'.— Ships of any kind in- 
tended for navigation. Also, relating to 
ships; as in the expressions, shipping 
interest, shipping ajffairs, shipping busi- 
ness, shipping concerns. Also, the act of 


putting on board a ship or vessel, or some- 
times that of receiving on board a ship or 
vessel. The law of shipping is that branch 
of the general law which relates to vessels ; 
including such subjects as their registra- 
tion, building, tonnage, ownership, and 
national character; also, the employment 
and rights of the seamen on board of them, 
and the powers and duties of their mnsteis 
and commanders ; also, ship-brokers and 
ship-agents, pilots, &o. ; also, the sale or 
transfer and mortgage of merchant ves- 
sels ; also, freight, charter-parties, de- 
murrage, salvage, towage, collisions, <&c. — 
Abbott 

SHIPPING ARTICLES.— An agree- 
ment in writing between the master and 
the seamen engaged to serve on board a 
ship, specifying the voyage or term for 
which they are shipped, the rate of wages, 
and when they are to render themselves on 
board. 8 Kent Com. 177. 

I Ships, (policy', on, does not include seamen’s 
i wages and provisions). 2 Binn. (Pa.) 558. 

(in a statute). 17 Johns. (N. Y.) 54: 

I I Wend. (iSr. Y.) 557. 

I Ships or vessels, (in a statute). 6 Wend. 
(N. Y.) 504. 

SHIRE. — part or portion of the kingdom 
of England; called also a county ” [conUnUin], 
King Alfred firat divided England into mirdpu&f 
now called “shires;” shires into ceiUfO'Kc, now 
called “ liundreds ; ” and these again into rfecejmre, 
now called “tithings.” — Leg. A^ved. See Brom|)- 
ton 956. 

Shire, (etymology of). Co. Litt. 168 a. 

SHIRE OLBRK. — He that keeps the 
county court. 

SHIRE-MAN, or SOYRB-MAN.— 
Anciently judge of the county, by whotn trials 
for land, i&c., were determined before the Con- 
quest. 

SHIRE-MOTE. — The assize of the shire, 
or the iisserably of the people, was so calle<l by 
the Saxons. It was nearly, if not exactly, the 
same as iheSa^r-gerniote^ and in most respects cor- 
responded witfi what were afterwards called the 
“county courts.”— Rrom. 

SHIBE-REVB.— A sherifif {q. v.) 

Shoemakwo, (is a trade). 3 Mod. 830. 

Shole, (defined). 1 Holmes (U. S.) 167, 168. 

SHOOTING.— 

§ 1, In English law, the right of shooting 
over land is a vaiiety of tiie nglit of siwrting 
(?. «•) 
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§ 2 In criminal law,^ shooting, or attempting 
to frhoot, ii person, with intent to commit murder, 
or to luuim, disfigure, or do grievous bodily harm 
to him, or to prev'ent the lawful apprehension or 
detainer of any person, is felony, punishable with 
penal servitude for life (maximum). (Stat. 24 
and 25 Yict. c. 100, ?? 14, 18.) Shooting at ves- 
sels or boats belonging to the navv or in the ser- 
vice of the revenue, or at any officer emploved 
in the prevention of smuggling, is felony, punish- 
able witli penal servitude for any term not less 
limn five years, or inipribonment not exceeding 
three years. Customs Laws Consolidation Act, 
1876, i 193. 

Shop, (defined). 34 L. X M. C. 76, 80. 

(what is). 1 Car. & K. 173. 

(synonymous with “store*’). 18 Conn. 

432; 14 Gray (Blass.) 376; lo Id. 197. 

(not synonymous with “store”). 63 

Ala. 481 ; 19 KH. 135. 

(a banking-house is, within act con- 
cerning crimes and punishments). 24 Conn. 57, 

(cabin of a vessel is not). 5 Bay 

(Conn.) 131, 133 ; 1 Boot (Conn.) 63. 

(in a bond). 124 Mass. 151. 

(grant of). IP. Wms. 80. 

SHOPA. — In old records, a shop.— Cowell 

SHOBU. — Land on the margin of the 
soa, or a lake, or river; that space of land 
w hich is alternately covered and left dry 
by the rising and falling of the tide ; the 
space between high and low- water marks. 

Shore, (defined). 26 Col. 336; 34 Conn. 424; 
40 M 382, 400 ; 6 Mass. 435 ; 20 Wend. (K Y.) 
151. 

(in commissioners* return). 123 Mass. 

359, 362. 

(title to). 1 2ub. (N. J.) 157 ; 8 M 

624, 683 ; 23 Tex, 349. 

(in a deed). 4 Hill (K Y.) 369, 376, 

380. 

SHORT OATJSB.—In the English Chan- 
cery Division, wlien the hearing of an action 
(whetlier on motion for judgment, further con- 
sideration, or otlierw'ise,) involves no question 
of difficulty, and is not likely to take up much 
time in tirgumeiit, or is such that tlie subject- 
matter of it would authorize the court to rnake 
an order as of course, or is one in which all 
parties consent to thecu’der or judgment, it may, 
on a certificate by the plaintiff's counsel ^that it 
is fit to be heard as a short cause, be marked as 
“short” in the registrar’s cause book (Dan. Ch. 
Pr.^ 836), instead of being set down in the 
onlinaiy cause list. One day in each week is 
appointed for hearing short causes, an^l as each 
is disposed of in from five minutes to a quarter 
of an hour, an action wJiich hits been marked 
“short” may be brought to a hearing with great 
dispatch. A similar practice prevails in some 
of the United States. 

SHORT ENTRy,—Thi3 takes place 
when a bill or note, not due^ has been sent 
to a bank for collection, and an entry of it 


is made in the customer's bank book, 
stating the amount in an inner column, 
and carrying it into the accounts between, 
the parties when it has been paid. Ses 
Entering Short. 

Short entry, (defined). 11 R. 1. 119, 121. 

SHORT-FORD.— The ancient custom of 
the city of Exeter is, "when the lord of the fee 
cannot be answered rent due to him, and no dis- 
tress can be levied, lie is to come to the tene- 
ment and tliere take a stone, or some other dead 
tiling, and bring it before the mayor and bailifls. 
This he must do seven quarter days successively, 
and if on the seventli the lord is not satisfied, 
then the tenant shall be adjudged to the lord to 
hold the same n year and a day ; and fortliwit li 
jirocJamation is to be made in the court, that if 
any man claim any title to the tenement he inuMt 
appear w’ithin a year and a day, and satisfy the 
lord. Tf no appearance be made, and the rent 
not paid, the lord comes again to the court and 

rays that the tenement be adjudged to him in 

is demesne as of fee, w'hicli is done, and the 
lord hiui it to him and his heirs. This custom 
is called “ bhort-ford.” Izaeii Anlup Exet. 48, 
See Cowed. 

A like custom in London by the ancient stat^ 
ute of Gavelet, attributed to 10 Kdvv. II., U 
called forschoi ov forscho/ce . — WliarLon. 

Short notice of triat-, (eipii valent to “ four 
days’ notice”). 3 Jlarn. Ad. 381 ; 4 Bli. 599; 
2 Cromp. dc J. 184; 1 Moo, & Sc. 423; 2 TyrNV. 
845 ; 3 Id. 490. 

Short time, (forbearance for, is not a good 
consideration). 1 Cro, 19. 

Shorten ijfk, disorder tending to, (in a 
declaration on an inbuniuce iiolicy). 4 Taunt. 
763. 

SHORTHAND - WRITS RS’ 
NOTES of the evidence or arguments 
on the trial or hearing of an ncstion are 
frequently taken for future use on a mo- 
tion for new trial or an appeal. As a 
general rule, tlio party taking them Iuih to 
bear the oxponso himself. (K(dlyv. Bylos, 
13 Oh. D. 082; ’Ducihess of WuHtuhimtor 
Ore Oo., 10 Oh, B. 307.) But in a Hpocial 
case (as where the evideneo is oxt<(q)ti()n‘» 
ally voluminous) the costs will be allowed. 
Bigsby V. Dickenson, 4 Oh. D, 24. 

Should or migitt, (in a submisHiou to arbi- 
tration). 3 Tyrw. 272. 

SnovKi.-PLouoii. (ill an iiulicslmeut), 3 

Bm, (S. C.) 5. 

SHOW CAUSE.— When an order, 
rule, decree or tlu^ like, hm been made 
nm, the person who appears before the 
court and contends that it should not be 
allowed to take elTect, is said to show cause 
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against it. See Absolute; Deobee, 2 3; 
Hisi; Obbee, § 3; Rule, g 3. 

Shows, public, (when indictable). 3 Bay 
(Conn.) 103, 107. 

SHRIEVALTY, — The oflice of sheriff ; 
the period of that oflice. * 

SHRIEVO. — corruption of sheriff* {q. v,) 

Shut off the gas, (in printed regulations 
of gas company). 117 Mass. 533. 

Si a jure disoedas vagus eris, et 
erj^t omnia omnibus inoerta (Co. Litt. 
227 ) ; If you depart from the law you will 
wander, and all things will be uncertain to 
everybody. 

SI AOTIO. — The conclusion of a plea to 
an action when^ the defendant demands judg- 
ment, if the plaintiff* ought to have his action, 
&c. Obsolete. 

Si aliquid ex solemnibus deflciat, 
cum aequitas posoit, subveniendum 
est (1 Kent Coin. 157) : If any one of certain 
reipiired forms be wanting, when equity requires, 
it will be aided. 

Si assuetis mederi possis, nova non 
sunt tentanda (10 Co. 142b): If you can 
be relieved by accustomed remedies, new ones 
sliould not be tried. 

SI FBOERIT TB SBOHRUM.-A spe- , 
cies of origiiial writ, so called from the words of 
the writ, which directed the sheriff* to cause the 
defendant to appear in court, without any option 
given him, provided the plaintiff* gave the sher- 
iff* security to effectually prosecute his claim. 

SI IT A BST.--If it be so. Emphatic 
words in the old writ of mandamus to a judge, 
commanding him, if the fact alleged be truly 
stated {si ita est), to affix Jiis seal to a bill of ex- 
ceptions. Marshall, C. J., 5 Pet. (U. B.) 192. 

SI NOH OMHBS, WRIT OF.—A writ 
on association of justices, by which, if all in com- 
mission cannot meet at tlie day assigned, it is 
allowed that two or more of them may finish the 
business.*— /d iV. B. 136 ; Eer/. Grig. 202. And 
after the writ of association, it is usual to make 
out a writ of si non omnesj addressed to the first 
justices, and also to those who are associated 
with them, which, reciting the purport of the 
two former comnussions, commands the iustices, 
that if all of them cannot conveniently be pres- 
ent, such a number of them may proceed, <s:c. — 
R KB. ill. 

Bi plures conditiones asoriptse fue- 
runt donation! oonjnndtiin, omnibus 
©at parendum; ©t ad veritatem copu- 
lative requiritur quod utraque pars 
sit vera: si divisim, ouiUbet vel al- 
ter! eorum satis est obtemperare ; ©t 
in dlsjunotlvis suffioit alt©ram partem 


esse veram (Co. Litt. 225) : If several con- 
ditions have been conjunctively annexed to a 
gift, the whole of them must be complied with ; 
and with respect to their truth, if they be joint, 
it is necessary that every part be true; if the 
conditions are separate, it is suflScient to comply 
with either one or other of them ; and being dis- 
junctive, that one or the other be true. 

SI PRIIJS. — If before. Formal words in 
ancient writs for summoning juries. 

Si quid universitati debetrur sing-ulis 
non debetur neo quod debet universi- 
tas sing-uli debent ( D. 3, 4, 7 ) : If anything 
be owing to an entire body, it is not owing to 
the individual members ; nor do the individuals 
owe that which is owing by the entire body. 

Si quidem in nomine, oognomine, 
prsenomin© leg'atarii testator errav- 
erit, cum de persona constat, nihiloni- 
inus valet leg^atum (Just Inst. 1. 2, t. 21), s. 
29) : Although a testator may liave mistaken 
the nomen^ cognomen or preenonun of a legatee, 
yet if it be certiin who is the person meant, tjie 
legacy is valid. 

SI QUIS. — If any one. An advertisement ; 
a notification. 

Si quis oustos fraudem pupillo fe- 
oerit, a tutela removendus ©st (Jenk. 
Cent. 39) : If a guardian do fraud to his ward, 
he shall be removed from his guardianship. 

Si quis pree^antem uxorem reliqufb, 
non videtur sin© liberis deoeasisse 
(Beg. Jur. Civ ) : If a man leave his wife preg- 
nant, he shall not be considered to have died 
without children. 

Si quis unum percusserit, cum alium 
perouter© vellet, in felonia tenetur (3 
Inst. 51) ; If a man kill one, meaning to kill 
another, he is held guilty of felony. 

SI RBCOaNOSOAT.-A writ that, ac- 
cording to the old books, lay for a creditor 
against his debtor, who bud acknowledged before 
the sheriff* in the county court that he owed his 
creditor such a sum received of him. — 0. K B» 
68 . 

Si su^gestio non sit vera, literse 
patentes vaouse sunt ( 1 0 Co. 1 13) : If the 
suggestion be not true the letlei's-patent are void. 

SIB.— Akin, 

Sio ©nim debar© quern meliorem 
agrum suum facer©, n© vioini deteri- 
orem faolat (3 Kent Com. 441) : Everyone 
ought so to improve his land as not to iiyure his 
neighbor's. 

Slo interpretandum est ut verba ao- 
olpiantur cum ©ffeotu (3 Inst, 80): (.V 

statute] is to be so interpreted that the words/ 
may be taken with ejOfecu 
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Sic utere tuo ut alienum non laedas : 
So use your own property sp not to injure that 
of other persons. A maxim indicating the chief 
limitation on the enjoy n^ent of an absolute owner, 
as to which see Owneeship, § 3. 

SlO TTTEBE TITO *UT AUENDH NON LAEDAS, 
(applied). 67 Ala. 683. 

SICA, or SIOHA.— A ditch. 2 Mon. 
Angl. 130. 

SIGH- — ^A little current of water, which is 
dry in summer; a water furrow or gutter. — 
CovjdL 

SICITJS. — A sort of money current among 
the ancient English, of the value of 2d. 

Sickness, (defined). 9 Daly (N. Y.) 291. 

(insanity is, within rides of the friendly 

sodely). L. E. 8 Q. B. 295. 

SIOUT ALIAS. — As at another time, or 
heretofore. This was a second writ sent out 
when the fi.rst was not executed. See Comll, 

Siont natura nil faoit per saltnm, 
ita nec lex (Co. Litt. 238): In the same 
way as nature does nothing by a bound, so 
neither does the law. 

SIDE-BAR RULE.— ^ee Rule, ? 4. 

SIDELINES. — Meres between or on tbe 
sides of ridges of arable land . — OowelL 

Sides of a baileoad, (in a statute). 51 Mo. 
138. 

SIDES-MBN, SYNODS-MBN, or 
QXTEST-MEN.— Pei*sons who were formerly 
appointed in large parishes to assist the church 
wardens in iiiquirin;» into the mannei-s of inoi^- 
dinate^ livers, and in presenting offenclei-s at 
visitations, — Cowell. In some large parishes 
this office still exists as the office of assistant to 
the church wardens. — Wharton. 

Sidewalk, (in a covenant). 2 Abb. (N. Y.) 
N. Cas. 230. 

SIBNS. — Scions, or descendants. 

Sight, (bill of exchange payable after). 1 
ITawks (N. 0.) 195; 1 McCord (8. C.) 322: 6 T, 
E.200. 

SIGIL. — Seal; signature. 

SIGILLUM.— A seal. 

SIGLA.— A sail.— m c. 24. 
SIGN-SIGNATURB.-s<ff«.« in Ro- 

xnan law meant both to seal and (although more 
rarely; to subscribe, Uirksen Man, Lat a. v, 

i 1, In the primary sens© of the word, a 
person signs a document when he writes 
or marks something on it in token of his 
inteiitioa to be bound by its contents. In 


tbe case of an ordinary person, signature 
is commonly performed by his subscribing 
his name to the document, and hence 
“signature” is frequently used as equiva- 
lent to “subscription,” but any mark is 
sufficient if it shows an intention to be 
bound by the document ; illiterate people 
<?ommonly sign by making a cross. (Baker 
V. Dening, 8 Ad. <fe E. 94. See Maek.sman.) 
The provisions of the Statute of Frauds, 
which require a contract for tbe sale of 
goods in certain cases to be signed by the 
party to be bound, have been held to be 
satisfied where tbe party writes the mem- 
orandum forming the contract on a piece 
of paper on which his name is printed. 
Chit. Cont. 362. 

g 2. The only signature which a corpo- 
ration aggregate can make is by its seal. 
{See Gooch v. Goodman, 2 Ad. & E. 580; 
I/i re General Estates Co., L. R, 3 Oh. 758; 
In re Imperial Land Co., L. K. 11 Eq. 
478; Grouch r. Credit Foncier, L. K. 8 Q. 
B. 374.) In practice, ordinary contra (‘Is by 
a trading company are generally signed 
by an agent or officer of the company on 
its behalf. Poll. Cont. (2 edit.) 130 et aeq. 
See Seal. 

Sign, (in statute of frauds). 20 "VVend. (N. 
Y.) 341. 

Sign and indorse notes at the bank, 
(power to). 7 Wheel. Am. C. L. 390. 

SIGN MANUAL. — In EugliKh law, the 
signature or “royal hand” of the (jucen. It is 
called the “sign maniiar’ hecauso it is the 
actual signature of llio crown, as diKtinguished 
I from the operation of signing docuincnts hy tlie 
signet {<]. V.) (2 Inst. 555.) Warrants ir)r*pa«H- 

ling grants under the great seal are signed with 
the sign manual iis an authority to the hotu'ctary 
of State to affix the privy seal to the warrant* 
IStat. 14 and 16 Viet, c, 82. See (3 } heat Head; 
Privy Seal; Warrant. 

SIGNATORIUS ANNULUS*-ln the 
civil law, a signet-ring ; a seal-ring. 

SIGNATURE.-*9(»(? Sign* 

Signature, (defined). 12 Pet. (U, S.) 101; 
28 1nd* 19; 4 Park. (N. Y.) Cr. 50. 

(includes mark)., 66 Ala. 516. 

(itiado by another, by direction). 50 

Mo. 390. 

(in a statute). 125 Mm 446 ; 5 Hill 

(K Y.) 408 ; 12 Johns. (K. Y.) 106 ; 14 id. 484; 
6 N. Y. 9, 13; L.-fl, 3 0. P. 31. 

Signed and sealed, (in a written instru* 
ment). 2 Ld. Raym. 1636. 

Signed by the party to be oharged 
THEREWITH, (in Statute' of firaudit). 3 Johim 
(N. Y.) Cas. 60. 
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Signed, beaded and deuvered, (in marine Signing judg^ient, (as used ia I 420 of tixe 
insurance policy), L. K. 2 R. L. 296. code). 28 Ind. 142. 

SIGNET, —In English law, a seal with SIGNTTM. — A cross prefixed as a sign of 

which certain documents are sealed by the assent and approbation to a charter or deed, used 
principal secretary of state on behalf of the by the Saxons, 
queen. Formerly, every hill for letters-patent, 

after being signed with th^^s sign manual {q. v.)^ Silent le^es inter arma (4 Inst. 70 ) : 
was sealed with the signet, as a warrant or Laws are silent amidst arms, 
authority to the proper officer to affix the privy 

seal or great seal (as the case might be) to the SILENTIARIIJS. — One of the Privv 
grant. But the necessity of affixing the signet Council ; also, an usher, who sees good rule and 
in such coses has been abohshed (Stat. 14 and giience kept in court. 

15 Viet. c. 83) and the use of the signet seems ^ 

practically to have ceased. Coke says, however, SILK GOWN.— Is the professional robe 
that a writ of may he issued under by those barristers who have been ap- 

the signet, “tor this is but a Signification of the pointed of the number of Her Majestv’s counsel, 
king 8 coiimiandiiient, and nothing pasaeth from ^nd is the distinctive badge of queen’s coiiiL^^el, 
him.’’ 2 Inst. 556. the stuff gown is of the “juniors” who have 

not attained tliat dignity. Accordingly, when a 
SIGNIFICAVIT is used in two senses, in barrister is raised to the degree of queen’s coun- 
English ecclesiastical law: (1) to denote the sel, he is said to have “ got a silk go\vn” The 
bishop’s certificate on which a writ de excommv^ right to confer this dignity resides with the Lord 
nicato or co)itumace capiendo is issued ; and (2) Chancellor, who disposes of thi.s branch of his 
tile writ itself. (Piullim. Ecc. L. 1404; Hudsen patronage according to tlie talents, the practice, 
V. Tooth, 2 P. D. 125.) The former seems to be the seniority, and the general merits of the ajp- 

tlie original and proper use :3f the word. The plicant. See Queen’s Counsel. 

certificate is directed to the queen in Chancery, 

and specifies the offense for which it is desired to Silk veils, (in duty act). 13 Blatchf, (X7. S.) 
imprison the ofiencler. See Slat, 53 Geo. III. c. 194. 

127. SeOj also^ De Contumacb Capiendo. Silks, (what ai*e not). 1 Car. & M. 45. 

Signing, (what constitutes). 12 Pet. (U. S.) SILVA OJEDXJA.—Wood under twenty 
161 ; 2 Bofs. & P. 239. years’ growth. 

(what is not). 3 Greenl. (Me.) 227. 

—— ’(may be by printing or stamping). 2 Sxmilab, (in counterfeit law), 42 Me. 392; 
Man. Sel. 286, 289. 8 Mass. C9; 4 Pick. (Mass.) 2SS; 7 Id. 137. 

(is included in making a promissory Similab jubisdiotion, (in the constitution 

note). 6 Mod, 307. of Virginia). 21 Gratt. (Va.) 822, 826. 

(an agreement), 3 Atk. 503, 504. Similar ofpbnse, (in a statute). 127 Mass. 

(a lease). 1 Cox Oh. 219. 45^ 454. 

(a will). 3 liar. A M. (Md.) 476 ; 66 

Mo. 830; Doug. 244 n.; 1 Str. 493 ; 2 Id. 764; SIMILITER.—In like manner. Formerly 

1 Ves. <& B. 362 ; Love. Wills 159, when an issue of fact was tendered, the words 

(in statute of frauds). 4 Wheat. (U. were aa follows: ‘‘And of* this the defendant 

S.) 94; 12 Johns. (N. Y.) 102 ; 4 Johns. (N. Y.) pifts himself upon the country;*^ or thus, ‘‘and 
<Jh. 650; 3 Wend. (N. Y.) 118; 16 Id. 28; 6 this the plaintiff prays maybe inquired of by 
Plast 307 ; 1 K(p Ous, Abr. 403 ; 1 Esp. 190 ; 2 ^the country;” tlie issue and form of trial were 
Mail. JSs Sel. 286; 3 Men v. 2} IP. VVms.770; then both accepted on the other side (unless 
1 Buss, & M. 625; 1 Vern. 110; 7 Ves. 265; 8 there appeared grounds for demurrer), by the 
Id. 185; 9 Id. 234, 249; 1 Wils. 313; 1 Chit voids lolloving: “and the plaintifi: (or the 
Gen, I’r, 357, fendant, as the case ina.y be,) doth the bke, ’ 

— statute of wills). 7 Halst. (N- which latter words were called the si^niUteT. 

J.) 70; 2 UiuT. (N. J.) 125; 24 Wend. (N. Y.) After the passing of the English 0. L. P. Act, 
327; 6 Sorg. & li. (Pa.) 496; 17 Ves. 459; 18 1852, tlie joinder of issue under § 79 of that 
/d. 133. superseded the BimUiter. [See Issue.) The 

want of a sMUer by the prosecutor in criminal 
SIGNING JUDGMENT. -In the En/j- cases is cured, in England, by 7 and 8 Geo. IV. 
Hsh Queen’s fiench Division, when judgment is c. 64, 8 20. 

given hi «u action after the trial, the successful , u -u • a on 

party draws up two lornis of judgment in accord- Similiter, (defined). ^t)uld R. ch. vx., g 2u, 

ance with the certificate of the associate (see (what is). 1 Cow, (is. T.) 313. 

CjBBTiFtCATE, p. 186 (1)), and takes them to SIMILITUDE, (in counterfeit law). 43 Me. 

the proper olfioer, who signs one form of jud^ 392. 
inent and files it; after stamping the other with 

the seal of the court, he returns it to the party, Blmilittido lefiTSdis ^8% caswum ai- 
Henee the process ia called “signing judgment,” versorum Inter se collatoTOza Bimuis 
tliougli the propel* term is entering.^^ (Kules ratio; qtuod in uno ftiniUlum 
of uiurt, xll. ; Arch, Pr. 462. See Entj£E.) valebit in altero. , 

The process of signing judgment under an order, simills est ratio (Go. utt. 191): Lega^ 

or on d^ult^ is Smiliuf. slmiliijity is » similar rimon which governs 
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various cases when compared with each other, 
for what avails in one of similar cases will avail 
in the other. Of things dissimilar, the reason 
is dissimilar. 

Simonia est voluntas sive desider- 
ium emendi vel vendendi spiritualia 
vel spiritualibus adhserentia. Con- 
tractus ex turpi causa et contra 
bonos mores (Hob. ICT): Simony is_ the 
will or desiie of buying or selling spiritualities, 
or things pertaining thereto. It is a contract 
founded on a bad cause, and against morality. 

SIMONIAO AL—SIMpNY.—'^ Simony, 
according to the canonists, is defined to be a 
deiibeiate act, or a premeditated will and desire 
of selling such things as are spiritual, or of any- 
thing annexed unto spirituals, by giving some- 
thing of a temporal nature for the purchase 
thereof.” (Ayliffe, cited Phillim. Ecc. L. 1107.) 
Thus, it is simony for any one to jjurchase the 
next presentation to a living when it is vacant ; 
and it is simony for a clergyman to purchase a 
next presentation even when the church is full ; 
but, with these exceptions, the buying and sell- 
ing of advowsons and next presentations is not 
simoniacal. (2 Steph. Com. 721.) All simoniacal 
contracts, presentations, collations, &c., are void; 
and the persons guilty of the ofiense are subject 
to penalties. See Phillim. 1102 et seq, ; Stats. 31 
Eliz,c.6; 1 W.&M.C.16; 13Annec.ll. See 
I^EXT Presentatiost ; Eesignation Bones. 

Simony, (defined). 3 Inst. 166 ; 2 BL Com. 
278. 

(what constitutes). 1 Eonb. Eq. 233 n. ; 

5 Taunt. 741. 

SIMPLE.— Pure ; unmixed; unquali- 
fied ; composed of the fewest elements. 

SIMPLE AVERAGE --Particular 

average [q^v.) 

SIMPLE CONTRACT. — The word 
‘‘simple,” as applied to contracts, is used 
in contradistinction to contracts under 
seal, Tiie former species of contracts are 
called “simple,” because they subsist by 
reason simply of the agreement of the 
parties; and the latter species are called 
“special,” being in writing and sealed with 
the seal of the party in testimony of his 
solemn and special assent to the subject- 
matter of the contract. See CoNTRAcrrs, J 1. 

SIMPLE CONTRACT DEBT.— 
One where the contract upon which the 
obligation arises is neither ascertained by 
matter of record nor yet by deed or special 
instrument, but by mere oral evidence the 
most simple of any, or by notes unsealed, 
which are capable of a more easy proof, 
and therefore only better than a verbal 


promise. (2 Bl. Com. 466.) By 32 and S3 
Viet. c. 46, I 1, it is provided that in the 
administration of the estate of every 
person who shall die on or after the Ist 
day of January, 1870, no debt or liability 
of such person shall be entitled to any 
priority or preference by reason merely 
that the same is secured by or arises 
under a bond, deed, or other instrument 
under seal, or is otherwise made or con- 
stituted a specialty debt; but all the cred- 
itors of such persons, as well specialty as 
simple contract, shall be treated as stand- 
ing in equal degree, and be paid accord- 
ingly out of the assets of such deceased 
person, whether such assets are legal or 
equitable, any statute or other law to 
the contrary notwithstanding. Provided 
always, that that act shall not prejudice or 
affect any lien, charge, or other security 
which any creditor may hold or be en- 
titled to for the payment of his debt. See 
Debt, 1 6. 

SIMPLE DEPOSIT.— A deposit 
made, according to the civil law, by ono or 
mord persons having a common interest. 

SIMPLE HOMAGE.— Homage, ? 3. 

SIMPLE LAROENY.-Theft, with- 
out circumstances of aggravation. (*S'c«4 
Steph. Com. (7 edit.) 120, 334.) If a man. 
commit a simple larceny in one county, 
and carry the goods with him into an- 
other, he may be indicted in either, for 
the Jaw considers this as a taking in botb. 

SIMPLB OBLIGATION.— Tn the civil 
law, an obligation wlii<;h docs not dopeud for its 
execution upon any event provitUnl for by the 
parties, or whith is not agreed to boeoine v(>i<i 
on the happening of any such event. La. Civ. 
Code, Art. 2016. 

SIMPLE SMM.-'See Bale, g % 

SIMPLE TRUST.— Where property 
is vested in ono person upon trust for an- 
other, and the nature of the trust, not 
being qualified by the settlor, is 1(41 to tho 
construction of law. In this ease the cestui 
que tmst hahendi^ or tho right to he 

put into actual poasession of tho property, 
mdjus disponendit or the right to call upon 
the trustee to execute conveyanoes of the 
legal estate as the cestui gue irusi direote. 
Lew. Trusts 21- 
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SIMPLE WAHRANDIOB.— In the 
Scotch law, an obligation to arrant or secure 
hoiii all subsequent and. future deeds of the 
grantor. 

SIMPLEX, — Simple; single; pure; un- 
qualified, 

SIMPLEX BENEPICItJM.— A minor 
di gnitv in a cathedral or collegiate cliurch, or 
any oilier ecclesiastical benefice, as distinguished 
from a cure of souls. It may, therefore, be held 
with any parocliial cure, without coming under 
the prohibitions against pluralities. 

Simplex oommendatio non obligat : 
A man does not compromise himself by praising 
what he wishes to sell in vague or abstmct terms. 

SIMPLEX DICTUM.— Simple aver- 
ment ; assertion without proof. 

SIMPLEX JUSTIGIARIUS.— A style 
formerly used for any puisne judge who was not 
chief in any court.— 

SIMPLEX LOQUELA. — Simple speech; 
the mere declaration or plaint in an action. 

SIMPLEX OBLIG-ATIO.— A single un- 
conditional bond, 

Simplioitas est legibus arnica; et 
nimia subtilitas in jure reprobatur (4 
Co. 8) : Simplicity is favorable to the laws : and 
too much subtlety in law is to be reprobated. 

SIMPLICITER. — Simply, directly, imme- 
diately, absolutely, or without any circumstances 
of qualification. 

SIMUL CUM. — Together with. Words 
used in indictments and cfcclarations in trespass 
agiunsl several persons, some of wliom are known 
and others unknown. Thus, “A. B., together 
with others unknown.** 

SIMULATED FACT.— A fabricated 
fact. See Fabricatkd Evidence. 

SIMULATED and CONCEALED 
INSANITY*. — There is no disease, says 
Zacchias, more easily feigned, or more 
dilHoult of detection, than this.* Great 
men of ancient times, to elude danger, 
have protended it; as David, Ulysses, 
Sokm and Brutus. On the other hand, 
Dr, Ray declares that, those who have 
been longest acquainted witli the manners 
of the insane, and whose practical ao- 
quaiutaiuio with the disease furnishes the 
most satisfactory guaratitee of the correct- 
ness of their oinnions, assure us that in- 
sanity is not easily feigned; and that no 
attempt at imposition can long escape de- 
tecuou,'' Georget does not believe that 


a person who has not made the insane a 
subject of study can simulate madness so 
as to deceive a physician well acquainted 
with the disease.” — Df^s Maladies Mentales^ 
60. Mr. Haslam declares that “to sustain 
the character of a paroxysm of active insan- 
ity would require a continuity of exertion 
beyond the power of a sane person.” — 
Med. Jurisp. of Tnsan. 322. Dr. Conolly 
affirms, “that he can hardly innigine a 
case which would be proof against an 
efficient system of observation.** — hiquiry 
co7ieernrng Indio. Insan. 467. Another 
writer, while admitting that attempts to 
deceive are si)metiines successful, on ac- 
count of the imperfect knowledge of the 
operations of the mind in health and dis- 
ease possessed by medical men in general, 
observes, how'ever, that when we consiclei 
the “very peculiar complex phenomena 
which characterize true madness, and re- 
flect on the general ignorance of those 
who attempt to imitate them, we have no 
right to expect such a finished picture as 
could impose on persons well acquainted 
with the real disease.*’— Qyc. Pmo. Med., 
art. Feigned Diseases.** With such author- 
ity before us, to urge as an objection 
against the free admission of insanity, in 
excuse for crime, the extreme difficulty of 
detecting attempts to feign it, can no 
longer be anything more than the plea of 
ignorance or indolence. The only effect 
such difficulty should have on the minds 
of those who are to form their opinions by 
the evidence they hear, should be to im- 
press them with the necessity of an inti- 
mate acquaintance with insanity on the 
part of the medical witness, and convince 
them that, without this, the testimony of 
the physician is little better than another*s. 
As to the tests to detect simulated insanity, 
consult Beck Med, Jut. 447. 

Among us, the choice of the means for 
establishing the existence of insanity, when 
concealed, is left to individual sagacity. 
This no doubt is suflicient, where great 
acquaintance with insanity suggests the 
course best adapted to each case; but the 
majority of medical men will feel the need 
of some system of proceeding that will 
simplify their inquiries, and render them 
more efficient Tiie French arrange their 
means into three general divisions, which 
are made use of in succession, when the 
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rest fail of its object. They are— (1) the 
interrogatory ; (2) the continued observa- 
tion; (3) the inquest. 

(1) The interrogatory only those 

means of observation which are applicable 
on a personal interview with the patient. 
After learning generally his naoral and in- 
tellectual character, his education, and 
habits of living, the duration and nature 
of his mental delusion, and the stale of 
his relations to others ; and after observing 
the expression of his countenance, his de- 
meanor and appearance, a direct examina- 

' tion of his case may he entered upon. 

(2) The eontinued ohservcifion^ systemati- 
cally continued for some time, may estab- 
lish the fact of insanity in doubtful cases, 
after personal interviews have failed. Op- 
portunities should be demanded for visit- 
ing the patient ; for watching him at times 
when he supposes himself unobserved; 
and for exercising a surveillance over his 
conduct and conversation. Those about 
him should be enjoined to watch his move- 
ments; andheshoulcl often, but cautiously, 
be led to speak of the motives of those who 
are anxious to prove his insanity. It often 
happens, too, that those who are moat suc- 
cessful in concealing every indication of a 
disordered mind in their conversation, will 
betray themselves the moment they com- 
mit their thoughts to paper. 

(3) The inquest When the above means 
fail, our inquiries must take a wider range, 
and be directed to the previous history of 
the patient, as may be known by the testi- 
mony of friends and relations and those 
who have been connected with him in 
business, or had any other good oppor- 
tunity of becoming acquainted with his 
mental condition. ‘‘The inquest,” says 
Georget, “consists in collecting information 
respecting the patient's condition before and 
after the presumed disease, and the causes 
suspected to have impaired his mind. Eor 
this purpose, we consult his writings, and 
recur to the testimony of those who have 
been about him and conversed with him ; 
who have been able to observe him closely, 
and to witness his insane actions, and his 
irrational discourse. We should be par- 
ticularly careful, however, to require of 
witnesses facts rather than opinions. We 
should ascertain whether madness be a 
disease of the family; whether he have 


already evinced singularity in his moral 
and intellectual character, or exaltation 
of any kind; whether he have been ex- 
posed to the influence of powerful causes, 
such as chagrins, severe and repeated 
crosses, reverses of fortune, &c. ; whether, 
without real motive, he has manifested any 
change of his habits, tastes, or affections ; 
in short, we should inquire into all those 
circumstances which so frequently precede 
the development ” (Des Maladies Men- 
talea 57; Hay Med. Jiir. Ins. c. 16. See 
Mental Alienation,)— 

SIMULATIO LATBNS.— A species 
of feigned disease, in which disease is 
actually present, but where the symptoms 
are falsely aggravated, and greater sick- 
ness is pretended than really exists. Beck 
Med. Jur. 3. 

SIMUIiATIOUT.— Tn the civil law, mis- 
representation or concealment of the truth. 

SINDEItBSIS.— A natural power of Ihe 
soul, .set in the highest part tliereof, moving and 
stirring it to good, and abhorring ovi). “And 
therefore sin<kmk never sirmelli nor erreth. 
And this suideresis onr Lonl put in man, to the 
intent that the order of things sfiouh) be obHervctl. 
And therefore siiidereels is osdloil by some nuMi 
the ‘law of reason/ foi’ h niinishu'clh tho prin- 
ciples of the law of reason, tlie whicli he in every 
man by nature, in that he is a reasonable oreti- 
ture.” Doet. & S. 39. 

SINE. — Without. The initial word of 
several Latin pluiises. 

SINE ANIMO BE VEBTENDX. 

Without the intention of returning. 

SINE ASSENSTJ OAPIT ALL -With- 
out the assent of tho <*hapter. An idiolinhod writ 
where a bishop, dean, prohemlary, or inaHter of 
an hospital, aliened tine lands hohlen in right of 
his bishopric, deanery^ ho\ise, without the 
assent of the chapter or fraternity, in whitdi eime 
his BuccesBor should have this writ, — F. iV. It 1 95. 

SINE bONSIDEBATIONB OtTBim 
-—Without the judgment of the court. 

SINE DIE.— Without day. When jiidg- 
ment was given for the defendant in an action, 
the phrase “cai indesim dte'' llot him go tUoreof 
without day) meant that he was discharged or 
missed out of court. See Eat Inde StNE Due. 

SINE PROLE (often written «. p.)— With* 
out issue. 

SINBOUEB,- 

1 1. An ofllce entailing upon the incum- 
bent the performance of little or no duty 
other than that of drawing his pay. 
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I 2. In foriner times the rector of an advowson 
had power, with the proper consent, to entitle 
(/. e. appoint) a vicar to officiate under him, so 
that two persons were instituted to the same 
chuich. By degrees, the rectors got themselves 
ext used from residence, and devolved the whole 
spiritual cure upon the v'cars. In such a case 
the lectory became merely nominal, without cure 
of souls {sine cw'd), and was hence called a 
^‘sinecure.” Provision for the suppression of 
sinecure rectories is contained in the Stat. 3 and 
4 Viet. c. 113. Philiim. JEcc. L. 504: 2 Stepli. 
Cum. G83. 

Singing school, (“any district school” in 
act providing a penalty for the disturbance of, 
embraces). 26 Conn. 607. 

SING-LB BILL . — See Bill Single. 

SINGLE BOND, — A deed whereby 
the obligor obliges himself, his heirs, exec- 
utors, and administrators, to pay a certain 
sum of money to the obligee at a day 
named. 

SINGLE COMBAT, TBIAL BY.— /See 
Battle. 

SINGLE ENTRY.-In bookkeeping, 
an entry made to charge or to credit an 
individual or thing, as distinguished from 
double entry, which is an entry of both 
the debit and credit accounts of a transac- 
tion. See Double Entry. 

SINGLE ESCHEAT.— This occurs when 
all a pewon’s movables fall to the crown as a 
casualty, because of his being declared rebel. 
See Fobfeitubb. 

Binglb man, (in settlement act). 7 Wall. 
(U. S.) 219, 

Single POINT, (in pleading). Gould PL ch. 
vii., ? 51, 

Single tenement, (what is). 80 Fa. St. 69. 

Single woman, (in bastardy act). Wilberf. 
Stat. L. 236, 237. 

SINGULAB.— One only; individual. 
By the 13 and 14 Viet. c. 21, ? 4, it is enacted 
that words in acts of parliament import- 
ing the singular shall include the plural, 
and the plural the singular, unless the 
contrary is expressly provided. The same 
rule prevails in most, if not all, of the 
States of the Unioti. 

SINGXJLAB SUOCESSOB.— A pur- 
chaser is 80 tenued iu the Scotch law, in contni- 
dlatincLion to the heir of a landed proprietor, 
who succeeds to the whole heritage by regular 
title, of sttecoBBion or umversal x*epveHem«tinn, 
wheroau the purchaser actpnres right solely by 
the single title acspiired by the diapoeliion of the 
(former proprietor,— hict^ 


SINKING FUND. — The surplus rev- 
enue of the government beyond the actual 
expenditure, which is directed to be ap- 
plied towards the pa^nnent of the interest, 
and reduction of the principal of the 
national debt. 

SIPESSOCCJA. — A franchise, liberty, or 
hundred. 

SISE. — Corrupted from assize. 

SIST. — In the Scotch law, a stay of proceed- 
ings; an order for a stay of proceedings . — Bell 
Diet. voc. Advocation. 

Sister, (defined). 61 How. (N. Y.) Pr. 48, o2. 

Sisters, (in a will). 79 Pa, St. 432 ; 13 East 
526. 

Site, (in mechanics^ lien law). 7 Vr. (N. J.) 


SITHOIJNDMAM. — The high constable 
of a hundred. 

Sitting op the court, /in a statute), 5 
Mass. 197. 

Sitting-rooms, (in covenant in a lease). 4 
Man. & R. 302. 

SITTINGS. — A court is said to sit when its 
members are present for the transaction of busi- 
ness. In the English High Court the sittings 
are designated either accfirding to the nature of 
the business, or the period at which tlie sittings 
are held. ^ Thus, in the practice of the Queen’s 
Bpcli Division, wc speak of the sittings for 
trials, or at 2^lsi PrhM^ or in banc, or at the 
assizes, tfec. See tJie varioiiK titles. 

With reference to the period at which they 
are held, the sittings of the Supreme Court of 
Judicature are four in nundier, namely, the 
Hilary Sittings, from January lUh to the 
Wednesday before Easter; the Easter Sittings, 
from the Tiie.sday after Easter week to the Fri- 
day before Whit Sunday ; the Trinity Sittings, 
from the Tuesday after Whitsun week‘to August 
8th, and the Michaelmas Bluings, from Novem- 
ber 2d to December 21st. (Kules of Cond, IxU 
1.) Formerly tlie sittings of tlie Courts of Chan 
eery and Common Law were regulated by the 
terms v.), and hence Nvere distinguished as 
sittings in and sittings after term. 

Sittings, (signifies “term”), 1 Oreg. 308, 


SITTINGS APTEB TERM.-Bittings 
in banc after term were held by iuitliurity of tlie 
1 and 2 Viet. c. 32. The ooiirts were at" liberty 
to transact business at liieir sit tings as in term 
time, but the custom was to dispose only of cases 
standing for urgumeiU or judgment, 

SITTINGS IN BANO.-Bittings of the 
jiwlgcs on the bonclioH of their respective courts 
at Westminster, nt which tliey decided matters 
of law an i trnnhaoted other 'judicial business^ 
as distinguished from Nm him sittings, at 
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Tvhicli matters of fact were tried. 1 Cliit. Arch. 
Pr. (12 edit.) 176. 

SITTIHeS IN CAMERA.— 
Ca^iera ; Iir Camera. 

SITTINGS IN LONDON AND 

WBSTMINS TEB.— London and West- 
iciinbter are not cumpr^^ed within any circuit, 
hat Courts of A7.s*i JPriiis are held theie for the 
same purposes before tlie jud>?es of the High 
Court of J ustice, at what are called the “ London 
and Westminster iSiltings.” Criminal cases are 
tried at the Central Criminal Court. 

Situate, (in a statute). 4 Ind. 86, 89. 

SITUS.—Situation ; location. 

BIX ACTS, THE.— The acts passed in 
1819, for the pacification of England, are^ so 
called. They, in eFect, prohibited the training 
of pei'SOTis to arms; authorized general searches 
and seizure of arms; prohibited meetings of 
more than fifty peraons for the discussion of 
public gi’ievances ; repressed with heavy penal- 
ties and confiscation seditious and blasphemous 
libels; and checked pnmphleteeringby extending 
the newspaper stamp duty to political panipliJets. 
— Brovsn, 

SIX CLERKS. — the time of Richard 
IL, the master of the rolls had six clerics to 
assist him in keeping the records, and in making 
the requisite entries. They hud an office . . , 
called the “six clerks’ office,” in which all bills, 
answers, and other pleadings and depositions 
taken by commission, -were filed ; and ... all 
decrees, dismissions and other records were there 
kept.” (Spence Eq. 306.) Each clerk was called 
a six clerk.” The office was practically a sine- 
cure. Tlie six clerks were abolished by Stat. 5 
and 6 Viet. c. 103, and their duties transferred 
to the records and writs clerks, and clerk of 
enrollments (g. v.) Second Rep. Legal Dep. 
Comm. 43. 

See handeeechieps, (in an indictment). 1 
Moo. C. C. 25. 

Six M 017 THS, (when means calendar months). 
Qi’o. Jac. 107. 

Six ojr ko^ttiis, (in loan), L. B. 10 Q. 
B. 264. 

SIXHINDI. — Servants of the same nature 
*as rodknights {q. v.)—'Anc, InsL Bnq, 

SKELETON BILL.-One drawn, in- 
dorsed, or accepted in blank. 

SKBLLA.— A bell.— /STpeZ. morn. 

SKILLED WITNESSBS.---Wit. 
nesses who are allowed to give evidence 
on matters of opinion and abstract fact. 
Such evidence can only be given by per- 
sons of professional knowledge on the sub- 
ject in hand ; such as medicine, surgery, 
handwriting, mechanics, chemistry, for- 


eign law, Ac.; but not moral philosophy 
or political economy. See Experts. 

Skins, (in a policy of insurance). 7 Cow. (N, 
Y.j 202. 

SKTVTNAGE, or SKBVINAGE.— 
The precincts of Calais. 27 Hen, lY. c. 2. 

SLADE. — A long, flat and narrow piece or 
strip of ground . — OoivelL 

SLANDER.— 

1 1. Slander per se : by reason of 
special damage.— A fjilse and malicious 
statement concerning a person made by 
word of month is a slmulcr, giving rise to 
a right of action for fliimages: (1) If it im- 
putes to the plaintiff the commission of a 
crime for \Yhich a corpcn-al punishment 
may be inflicted, or the liaving some con- 
tagious disorder which may c.x elude him 
from society, or has referonco to bis tnide, 
office, or profession, and is cnlcnlatcd to 
injure him therein ; or (2) if it has caused 
him special damage. Tlio first kind is called 
‘‘slander per se” and the latter kind is 
called “slander by reason of special dain- 
age.^^ Thus, if one man falsely ami mali- 
ciously says of another that ho is a thief or 
a swindler, or a lopor, or llnit, being a 
lawyer, he is a rogue, this is slandor jrjrrsc; 
if, on the other hand, a man inipnios nn- 
chastity to a woman, this is not action a bio, 
unless it produces special damage, namely, 
an injury to the material iutoroslsof the 
person slandered. Mere words of abuse 
are not actionable. 

? 2. Slander of quality of goods,—' 
In the clans of slander on a person with 
reference to his occupation may also bo 
included what is called slander of quality 
of goods, namely, a false and malieioim 
statement throwing discredit on the com- 
modity in which Iho party dtuils ; as wlu're 
a man said of a trader; “He hath nothing 
but rotten goods in his shop,’'^ I'olk. BL 
& L. 125, citing Cro. Car, 570. 

? 3. A statoment in itnolf defamatory is 
not actionable if it is privilegod, Broom 
Com. L. 769; Polk. SI, A L. ; Flood SI. k U 
passim; Riding d. Smith, 1 Ex. 1>, 9L *SVe 
riimT.EOE; aUo Afology; Dej^amation; 
JusTmoATioK; Ltrel; MAhroHJ^ 

8 4. Blander of title is a falao and mali- 
cious statement, whether by word of mouth 
or iu writing, with reference to a person’s 
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title to some right or property belonging to 
him. as where a person alleges that the 
plaintiff has a defective title to land, or to 
a patent. (Broom, ubi supra; Flood 224 
et seq.) It seems that slander of title is not 
actionable unless special damage results 
from it. {See Haddan v. Lott, 15 Com. B. 
411 ; Wren v. Weild, L. R. 4 Q. B, 730.) A 
written slander of title is sometimes called 
a “libel in the nature of slander of title.” 
Hart?;. Hall, 2 C. P. D. 146. 

Slandeh, (defined). 2 Kent Com. 16. 

(when action of will not lie). 15 

Wend. (N. Y.) 232. 

(pleading in). 23 Wend. (N. Y.) 422. 

Slate-rock, (defined). 1 Holmes (U. S.) 
167, 168. 

SLA’VE. — A bond-man; one who is 
bound to serve for life. — BurrilL One who 
is by law deprived of his liberty for life, 
and becomes the property of another. — 
Bouvier, A person who is wholly subject 
to the will of another; one who has no 
freedom of action, but whose person and 
services are wholly under the control of 
another. — V/'ehster, 

SLAVE TRADING.— 

5 1. Slave trading is a felony, punishable, in 
England, with penal servitude for fourteen years, 
or imprison nieut with hard labor for five years. 

I 2. Piratical slave trading is the offense 
(“pirj^cy, felony and robbery”) of carrying 
away or assisting in carrying away any pereon 
from any part of her majesty's dominions, for the, 
purpose of his being dealt with as a slave. It is 
punishable with penal servitude for life. Steph. 
Cr. Dig. 68; Russ. Cr. & M. 388: Stat, 6 Geo. 
IV. c. 113. 

SLAVERY. — That civil relation in 
which one man has absolute power over 
the life, fortune, and liberty of another. 

SLEDGE. — A hurdle to draw traitors to 
execution. 1 Hale P, 0. 82. 

SLEEPING RENT.— An expression fre- 
quently used in coal mine leases and agreomonte 
for same. It would seem to signiiy a fixed rent 
as distinguished from a rent varying with the 
amount of coals gotten. {See Jones v. Shears, 6 
M. W. 429.) — Brown* 

SuaHT OARE, (defined). 17 Cal. 97 ; 1 Allen 
(Miws.) 9, 15; 3 8 Gray (Mass.) 123, 

131 i (! Diior (N. Y.) 633 ; 3 E. D. Smith (N. Y.j 
98 ! 20 N. y. 66 ; 8 Ohio St. 570, 681. 

Slight hegligen'CE, (defined). 43 Wis, 509. 

(distinguished from ‘^slight want of 

ordinary cate”). 47 Wis. 422, 


SLIP. — In negotiations for a policy of insur- 
ance, in England, the agreement is in practice 
concluded between the parties by a memorandum 
called the “slip,” containing the terms of the 
proposed insurance, and initialed by the under- 
writers. (A specimen of a slip is given in Fisher 
V. Liverpool Marine Insurance Co., L. R. 9 Q. 
B. 420.) Although by SO Viet. c. 23, ?. 7, which 
requires every contract of marine insurance to 
be expressed in a policy, the slip is not itself 
enforceable, it is for many other purposes of legal 
effect. ; thus, where a slip has been initialed, tlie 
assured need not communicate to the insurer 
facts which afterwards come to his knowledge 
material to the risk insured against, and the non- 
disclosure of those facts will not vitiate the policy 
afterwards executed, although 'it would do so if 
there were no slip. Cory v. Patton, L. R. 7 Q. 
B. 304; 9 Q. B. 577 ; Poll. Cent. 662. 

Slip, (defined). 1 Cai. (N. Y.) 643, 544. 

(in a statute). 11 N. Y. 115 ; 3 Sandf. 

(N. Y.) 487. 

SLIPPA. — A stirrup. There is a tenure of 
land in Cambridgeshire by holding the sover- 
eign’s stirrup. 

SLOUGH SILVER.— A rent paid to the 
castle of Wigmore in lieu of certain days’ work 
in harvest, heretofore reserved to the lord from 
his tenants. — Cowell* 

SMAKIA. — A small vessel; a smack.-— 
(hivelL 

SMALL DEBTS COURTS.— The sev- 
eral county courts established by 9 and 10 Viet 
c. 95, for the purpose of bringing justice home 
to every man’s door. 

SMALL TITHES. — All personal and 
mixed titlies, and also hops, flax, saffrons, pota- 
toes, and sometimes, by custom, wood. Other- 
wise called “privy tithes.” 2 Sieph, Com, (7 
edit.) 726. 

SMART MONEY. —Vindictive, oi 
exemplary damages. Damages in excess 
of the value of a thing sued for, given in 
cases of gross misconduct on the part of a 
defendant. See Damages, 8i4. 

SMOKE FARTHINGS. — Pentecostals 
(?• ’>•) 

SMOKE SI1.VBB.--A modus of sixpence 

in lieu of titli e-wood. — Cowell, 

SMUGGX.E, (defined). 13 Blatchf. (U. 8.) 178, 

SMUGGLING.-Th© offense of im- 
porting or exporting prohibited goods, or 
of importing or exporting goods without 
paying the duties imposed on them. Goods 
so imported are liable to confiscation, and 
the offenders are liable to forfeiture. Per- 
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sDiis ftssembling together for the purpose 
of smuggling are liable to imprisonment. 
See SHOOTii?rG, 2 2. 

SNOTTBRIISTG SILVER.—A small duty 
-wliicli was paid by servile tenants in Wylegh to 
the abbot oi Colchester. — CowelL 

So AS, (in a submission to arbitration). 2 
Cro. 40U. 

So <tAVn, (in a will). Penn. (N, J.) 603. 

So LONG, (in a lejise). Kreem. 25. 

So LO.VG AS WOOD GROWS AND WATER RUNS, 
(in a deed creates a fee-biniple). 1 Vt. 303. 

So MADE, (in a statute). Penn. (N. J.) 193. 

So PAID, (in a deedj. 5 Barn. & Aid. G06, 
CIO. . . ^ ^ 

So SPECiriCALLY DEVISED^ (in a Will). L. 

R. G H. L. 24. 

So TO DO, (equivalent to to do the act). Burr. 
20S3, . 

Sober and temperate, (in a life policy). 
27 Int, Rev. Rec. 288. 

SOC, SOK, or SOK1A.~-Jnrisdiction; a 
power or privilege to adininifater justice und^ exe- 
cute the laws ; also a shire, circuit, or territory. 
—Corf. 

SOOA. — A seigniory or lordship, enfran- 
cliibed by the king, with liberty of holding a 
court of his soc-men or socu^ers, L e, his tenants. 

SOCAGE. — Norman-Fren'ch : socage, from 
eoVmrm. a freeman holdliis land in villenage as part 
of iho ancient demesnes ot the crown, with thepw^- 
Ifge 1 Anglo Saxon, socii\ ot his services being certain, 
aiiii of his not being ousted from the Jand .so long as 
he performed them, (Bntt. 212b compared with 165a; 
h N B 14b: Spel Glos s v Soewnfonts; Sdimicl, 
(los gl s V. 2 Bl. Com. 8(»;i alterwards socage 

c«me to mean any t nurc with certain services. 
(Nichols' Britton, u 5, jua)) Bracton, Littleton and 
other old writers, derive socage from the French see, 
a plough-share, because muth land was anciently 
held by the service of ploughing the lord’s land for so 
many (lays in the year (Xitt. ^ IPJ; Uo, Lnt 86 a) 
Some riKJdern writers on tlio other hand, incline to 
the derivation from the Aiiglo*Sa.\fin soc, or rather 
mm, in the sense of " junsdictton,” becau.se tenants 
in fsocfige were the free suitors of the lord’s courts. 
Wms. Seis. 20. 

§ 1. A kind of tennre, distinguished from the 
tenure of frankalmoign (7. v ) by its services be- 
ing certain ami of a temporal nature, and from 
tiie tenure of kniglil’s service (<7. ?>.), by its ser- 
vices having been originally agricultural. See 
Service, | 3 et seq . ; Tenure. 

I 2. Free socag*©. — Socage was originally 
of two kinds, free socage and villein socage, a<> 
cording as the services \vere free or base. Thus, 
wiiere a man held land by fealty atid a fixed 
rent, the tenure was free socage. (Litt. I 117.) 
Kiee socage was of two khnls, .socage in capite 
and conwnun socage (Co, Lilt, 77 a), but the 
' former h{i.s been abolished. (Stnt. 12 Car. II. c. 
24. See In Capite.) Common free socage is 
the modern ordinaiy freehold tenure. {See 
J^’uEBHOLD> S 4.) Jt has in theory the incidents 
of fealty, relief and wardship; but in practice 
they rarely occur. {See Incident.) The ten- 
ures of petty serjeanty, burgage and gavelkind 
(gr. t?.) are varieties of free socage. 
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^ 3. Villein socag’e. —Villein socage is 
now repre-entod 1)V tenure in ancient demcMie 
{q r.) It didered from ordinary villennge in its 
services being certain. See Vjllenage- 


Socage, (tennre in). Co. Lilt 87 h. 

Socage, guardian in, (when a mother is). 
6 Paige (N. Y.) 391. 

(a hither cannot be). 7 Cow. (N. 1 .) 

36 

(ha.s an interest in the land). Peim. 

(N. J.) 287 ; South. { N. J . ) 462. 

— (may maintain ejectment). 1/ Wend. 

(N. y.) 75. “ s r , 

(may maintain trespass). 5 Johns, 

(N. Y.)66. 

(gains a settlement bv residing on tJie 

ward’s estate forty days). 10 Kast 491, 


SOCAGER.— A tenant by socage. 

Socagium idem est quod servitum 
soose ; et soca, idem est quod caruca 
(Co. Litt. 86) : Socage is the wane ns .service of 
the soc; and soc is the same thing as a ploiigli, 

SOOER.—The father of one’s wife ; a father- 
in-law. 


SOCIALISM.— Absolute eqnnlily in 
the distribution of the physical ineans of 
life and enjoyment. It is on the continent 
employed in a larger sense ; not iK^coHSurlly 
implying communism, or the entire aboli- 
tion of private property, but applied to 
any system which requires tlint the huul 
and the instruments of production .Mbonld 
be the property, not of indiviilnals, but of 
communities, or nsHOciatious, or of tho 
government. 1 Mill Pol. Ec. 243. 

SOOIDA. — Tn the civil law, a contract or 
hiring, upon condition that the haiky take unoa 
himself tiio risk of the loss of tho thing hiroiU 


SOOIETAS. — Tn the Roman law, ibc pari- 
nemhipof Knglisli law, and admitted of as many 
(and even more] varieties of internal arrange- 
ment. One aperies, callecl the Hocieine 

iq. ?».), alone was illegal. Each iiartner was re- 
quired to show only reasonable diligence, iind 
was, therefore, not liable to his copartners 
excepting for ermm mijlUjmtUu 

SOOIETAS LEONIHA.— Tn tho civil 
law, that kind of society or partuerHliip by which 
the entire profits l>elong to some of t*he partners 
in exclusion of tlie rest. Ho (‘ailed in nlhision to 
the fable of tho lion, who, having enttu'cd into 
partn€i*Hhip with other animals for the nur|)ow« 
of hunting, appropriated all the jiroy to nimself. 
It was void, l^r the several eomUiieef see Hand# 
Inst (5 edit) 366. 

SOOIETB ANOirSrME.*--An ai»f>o!ation 
where the liability of all the partners i« llmiteth 
Jt had, an Engl&nd, until lately no other name 
than that of ^^ohartered compmiy,’’ meaning 
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thereby, a juint stock company whose sharehold- 
ers, by a charter from the crown, cr a special 
enactment of the legislature, stood exempted 
from any liability for the debts of the concern, 
beycmd the amount of their subscriptions. 2 
Mill Pol. Ec. 485. 

SOOIBTE EN COMMANDITE.— 

COMMAJSTDITE. 

Society, (distinguished from church). 71 
Me. 4S3. 

Soeii mei socitts mens socius non 
est (D. 60, 17, 47, 1) : The partner of my pjirt- 
ner is not my partner. 

SOOIIJS. — In the civil law partner, 

SOCMAN. — A locager. 

SOOMANRIT. — Free tenure by socage. 

SOCNA. — A privilege, liberty, or franchise. 

— Cowell, 

SOOOMB. — A custom of grinding^ com at 
tlie lord’s mill. — CowelL Bond-socome is where 
the tenants are bound to it. — Blount, 

SODOMY. — ^The crime against nature. 

4 Steph. Com. (7 edit.) 92 ; Beck Med. Jur. 
119 ; Tayl, Med. Jur. c. 51. 

SoPOMY, (defined). 1 East P. C. 480 j 1 Buss. 
Cr. <& M. 698. 

SOIL,— Soil in law denotes the land, 
together with whatever is in it, under it, or 
upon or above it. In a narrower sense, the 
soil is the land without the minerals. And 
again, the soil is sometimes distinguished 
from the herbage or vesture of the land. 
Soil is the solum referred to in the maxim 
cujus est solum, ^us est usque ad cosltim el 
deinde usque ad centrum, — Brown„ See Su- 
PEEPICIES. 

Soil, (distinguished from land). 26 Boav. 
612 . , 

SOIT DBOIT FAIT EL PARTE.— 
Let right bo done to the party. Tlie allowance 
by the king of a petition of right {q, v.) 

SOIT FAIT OOMME IL EST DE- 
SIRE. — Let it be as it is desired. The royal 
assent to private acts of parliament. 

SojouRNEB, (who is), 4 Hen. M. (Va.) 98. 

(in a statute). 8 Mod. 60. 

SojouRNiiTG, (defined). 1 Wheat, (XJ. 8.) 6. 

(what is not). 10 East 29. 

SOKBMANRIES.— Lands and tenements 
which were not held by knight-service, nor by 
grand seijeanUy, nor by petil^ but by simple sej- 

VOL, II, 4A 


vices ; being, as it were, lands enfranchised by 
the king or his predecessors from their ancient 
demesne. Their tenants were sokemans, 

SOKBMANS. — ^Tenants of socage-lands. 
3 Bl. Com. 100. 

SOKE-REEVE. — The lord’s rent gatherer 
in the soca. — Cowell, 

SOLAR DAY, — ^That period of time 
which begins at sunrise and ends at sun- 
set. Co. Litt. 135 a. 

S O L AR M O NTH. — ^A calendar 
month {q,v.) 

SOL ATIDM.— iSbe SEDtrcfnoir. 

Sold, (when construed "sold or otherwise dis- 
posed of”). 7 Otto (U. S.) 219. 

(when gas is considered). 6 Wall. (XL 

S.) 720. 

(in an agreement to sell). 6 Bobt. (N. 

Y.) 104, 109. 

(in a deed). 74 N. C. 593. 

(in act for the adjustment of land 

claims). 7 Otto (IT. S.) 204. 

Sold and delivered, (implies a contract)* 

2 T. R. 30. 

' (averment in pleading). 6 Com. Dig* 

56. 

Sold, but not removed, (in fire policy)^ 
45 N. y. 606 ,* 6 Am. Bep. 146. 

Sold, goods, (what is the best evidence of)* 

3 Whart. (Pa.) 75. 

SOLD NOTE.— ;See Bought and Soli> 
Notes. 

Sold, used or improved, (in tax act), 1% 
Mass. 161, 164. 

Soldier, (in a statute), 102 Mass. 130. 

(a gunner in the artillery is). 1 Str. 7* 

(a sergeant is). 1 W. BL 29. 

SOLDIERS' WILLS.-^e^NuNCUPA- 
TiTB Wills. 

SOLE. — Not married; single; alone;, 
also separate, and apart. 

Sole, (in a will). L. B. 4 H. L. 288. 

Sole and separate iJse, (in a will). 1 
Buub. 187 ; 1 Phil. 352 ; 2 Veni. 659. 

SOLE CORPORATION.— One per- 
son and his successors, who are incorpor^ 
ated by law, in order to give them some* 
legal capacities and advantages, particu- 
larly that of perpetuity, which in their 
natural persons they could not have had;, 
as the sovereign, bishop, parson, &c. 1 
Steph. Com. (7 edit.) 358; 8 Id. 4. 

Sole executors, (in a will). L. B. 1 P. A 
D. 628. 
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Hole xext of kin, (gains a settlement by 
residing forty days in the parish of the intestate). 

8 East 411. 

SOLE TENANT.— He that holds 
lands by his own right only, without any 
other person being joined with him. 

Pole use, (svnonvmous with “separate nse”). 

1 Mndd. '^07. 

(in a trust deed). 1 'VVliai-t. (Pa.) 23. 

(in a will). L. E. 2 Kq. 177. 

Sole use and benefit, (equivalent to 
“sejairate use and benefit”). Younge o02.^ 

Sole use and disposal, (in a will). 17 Ch. 
D. 794. 

Sole use, for her, (in a will). 7 Mete. 
.(IMa^s.) 243. 

Sole use, to her, (in a conveyance). 2 
3IacAilh. (U. S.) 60. 

SOLEMN —Pormal ; in regular form. 

SOLEMN FORM.— .See Probate, ^ 4. 

SOLEMN WAR.— A war made in 
•Jbrm by public declaration; a war sol- 
•emnly declared by one State against an- 
other. 

Solemnize marriages, (in a statute). 6 
Haht. (N. J.) 19. 

Solicit, (in a pleading). 12 Abb. (N. Y.) 
^Pr. N. s. 187, 190. 

(in a criminal statute). 7 Q. B. B. 

•258. 

SOLICITATION. — It is an indictable 
•offense to solicit and incite another to 
•commit a felony, although no felony be in 
.fact committed. 2 East 5. 

SOLICITOR.— 

g 1. In Eng-lish law. — A person eraplo;fed 
•to conduct the prosecution or defense of an action 
• or other legal proceeding on belualf of anotlier, 
or to advise him on legal questions, or to frame 
documents intended to have a legal oj^ej^ation, or 
generally to assist him in matters afiecting his 
legal position. To enable a person to practice as 
a solicitor, he must serve a term as an articled 
clerk (g. V.), pass certain examinations (see Ex- 
amination, 'i 6), be admitted and enrolled as a 
solicitor of the Supreme Coux’t of Judicature (see 
Bolls, 5), and take out a yearly certificate 
(granted by the commissioners of inland revenue) 
authorizing him to practice. 3 Steph. Com. 215 ; 
Stats. 6 and 7 Viet. c. 73 ; 23 and 24 Viet. c. 127 ; 
33 and 34 Viet. c. 28 ; 34 Viet. c. 18 ; 35 and 36 
Viet. c. 81 ; Solicitors Act, 1876 ; Id. 1877. 

? 2. Solicitora are not only bound to use 
reasonable diligence and skill in transacting the 
business of their clients, but they also occupy a 
fiduciary position towards their clients, so that a 
dealing (such as a purchase of property) between 
a solicitor and his client, is always liable to be 
impugned unless the client was able to protect 
himself, or had independent advice. (See Fidu- 
CTARY ; Fraud, 8 * Undue Influence.) On. 


the other hand, a solicitor is entitled to remunera- 
tion for his services, whi.h he raav leeovei not 
only by action (subject to the provisions of the 
Solicitors Acts, see Taxation), but also by a lien 
on the property of his client to the extent of his 
costs, or by obtaining a declaration of charge on 
it. See Charge, g 5 ; Lien, § 4. 

g 3. Solicitors are also considered as officers of 
the courts in which they practice, and conse- 
quently tlie courts have always exercised sum- 
mary jurisdiction over them. Thus, if a solicitor 
is guilty of gross professional misconduct, the 
court will order his name to be struck off the roll 
of practicing solicitors ; and if a solicitor insti- 
tutes fiivolous or vexatious proceedings in the 
name of a client, he may be ordered to pay tlie 
costs of them personally. Dan. Ch. Pr. 1713. 

? 4. Solicitors are subject to special provisions 
as to the delivery and taxation of their bills of 
costs against their clients. As to wliich, see 
Taxation. (Dan. Ch. Pr. 1726.) As to agree- 
ments for future remuneration, see the Attorneys 
and Solicitors Act, 1870, and the Solicitors Re- 
muneration Act, 1881 ; Ward v, Eyre, 15 Ch. D. 
130. 

i 5. In American law.— A lawyer who 
practices in a Court of Chancery is called 
a “solicitor,** but the word seems to co- 
incide in meaning wnth “attorney*'* {q. v.) 

Solicitor, (defined). 14 Nev. 365. 

SOLIOITOR-GENERAL.— In England, 
one of the principal counsel of the crown. (See 
Queen*s Counsel.) His functions, however, 
are political as well as legal, for he is almost in- 
variably a member of the House of Commons, 
where he acts as the deputy or assistant of the 
attorney-general (q. v,) 

SOLICITOR OF THE TREAS- 
URY.— An officer of the United States 
attached to the department of justice, 
having general charge of the law business 
appertaining to the treasury. 

SOLICITOR TO THE SUITORS 
FUND. — An officer of the English Court oi 
Chancery, who is appointed in cortJiin case* 
guardian ad Idem. See Hm. Ch. Pr. 101. 

SOLIDATUM. — Absolute right or 
property. 

SOLIDUM. — To be bound in soUdo is to be 
bound for tlie wlnile debt jointly and severally 
with others; but where each is bound for las 
share, they are said to be bound pro raid parie* 

SOLIDUS LEa-ALIS.-A coin equal to 
13s. 4d. of the present standard. 4 Bteph. Com. 
(7 edit.) 119 71, 

SOLINUS TEERiB.-A ploughland.- 
OowelL 

Solo oedit, c^uicquid solo plantattir 
(Office of Exec, 57) : What is planted in the 
soil belongs to the soil. 
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SOLUM I'fALIOUM.— Solum 

rROVINCIALB. 

SOLUM PROVIKOIALB.— In Roman 
law, the solum italieum (an extension of the old 
Ayer Movianus) admitted full ownej^hip, and of 
the application to it of usucaplo ; whereas the 
solum provineiale {an extension of the old Ager 
PiLhlicus) admitted of a possessory title only, and 
of longi tempo? is possessio only. Justinian abol- 
ihhed all di&tinctions between the two, sinking 
the italieum to the level of the provineiale . — 
Brovm. 

Solum rex hoc non faoere potest, 
quod non potest injuste agere (11 Co. 
72) : This alone the king cannot do, he cannot 
act unjustly. 

Solus Deus facit hseredem, non 
homo (Co. Litt. 5) : God alone makes the 
heir, not man. 

A common maxim that only God can make 
the heir-at-law of a deceased person, and that 
man can make the devisee only. The maxim 
means, that circumstances not entirely within 
the control of a person concur in constituting his 
lieir-at-law at the date of his death. 

SOLUTIO. — In the civil law, a discharge ; 
the perlormunce of that to which a person is 
bound. 

SOLUTIO INDEBITI.— In the civil law, 
pavincnt, by mivstake, of Jiionoy not due. Inst. 
3, 28, (3. 

Solutio pretii emptionis loco hahet- 
ur ( Jenk. Cent. 5(>) : The payment of the price 
i.s held to be in place of a pui'cluibe, i, e. amounts 
to a pnrchaKe. 

SOLUTIOISTB PEODI MILITIS 
PARLIAMENT!, or PBOUI BUR- 
OENSIS PARLIAMENT!. — Old writs 
whereby knights of the shire and bui’gcsses 
might have reccivered tiieir wages or allowance 
if it had been refused. 35 Hen. VIII. c. 11. 

SOLVBNCY.-The state of present 
ability to pay all that one owes. 

Solvency, (defined). 13 W*end. (N. Y.) 378. 

(does not at all times mean ability to 

pay). 4 Robt. (N. Y.) 42C. 

SOLVENBO ESSE.— To be in a state of 
solvency, t e. able to pay. 

SOLVENT.—A solvent person is one 
who is ablo to pay all his just debts in full 
out of his own present means. 

Solvent, (defined). 4 Hill (N. Y.) C62. 

Solvent cukdits, (in tax act). 54 Ala. 499. 

vSulvknt debtor, (defined). 63 Barb. (N. 
Y.) 547; 30 How. (N. Y.) Pr. 487, 605. 

Solvent jpartniiIb, (joint pi'operty of), 

VcH, 100. 

SOLVERE PCENAS. — To pay the pen- 
alty 


SOLVIT AD DIEM. — A plea in an ac- 
tion of debt, on bond, &c., that the money wjis 
paid at the day appointed. 1 Selw. N. P. (1? 
edit.) 512. 

SOLVIT ANTE DIEM.— A plea that 
the money was paid before the day appointed. 

SOLVIT POST DIEM.— A plea that the 
money was paid after the day appointed. 1 
Selw. N. P. (13 edit.) 513. 

Some op the best op my linen, (bequest 
of). 2P. Wms.387. 

Some other good cause, (in bankruptcy 
act). 7 Biss. (U. S.) 280. 

Some writing, (in a statute). 65 Me. 500. 

SOMBRSBTT’S CASE.— A celebrated 
case decided in 1771-72, by the Court of King's 
Bench, and affirming the extinction of villenage 
slavery in England, and that no new slavery had 
been, or could be, introduced into England ; and 
that a slave touching English soil cannot after- 
wards be sent out of the country against his will, 
or otherwise than (like free-born persons) by due 
course of law. 

SOMNAMBULISM.— Whether this 
condition is anything more than a co-oper- 
atfon of the voluntary muscles with the 
thoughts which occupy the mind during 
sleep, is not settled by physiologists. Not 
only is locomotion enjoyed, as the etymol- 
ogy of the term signifies, but the voluntary 
muscles are capable of executing motions 
o-f the most delicate kind. There is a form 
of this affection called eesfems, or cata- 
leptic somnambulism, ’'from its being con- 
joined with a kind of catalepsy, in which 
the walking and other active employments 
are replaced by what appears to be a deop 
quiet sleep, the pati,ent conversing with 
fluency and spirit, and exercising the men- 
tal faculties with activity and acuteness. 
Somnambulism may incapacitate a person 
from the performance of his duties, and so 
impair the validity of his contracts. By 
rendering him troublesome, mischievous, 
and dangerous, it furnishes good grounds 
for annulling contracts of service, whether 
it existed previously and was concealed, or 
had made its appearance later. Whether 
it should be considered a sufficient defense 
of breach of promise of marriage, is a 
question which hardly admits of an answer, 
Hoffbauer suggests as a reason for not re- 
10 ' garding the criminal actions of the som- 
j nambulist with indulgence, that they have 
I originated, if notin premeditation, at least 
1 in the deep and deliberate attention which 
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the mind has given to the subject when 
awake. Foder^, by a similar logic, holds 
that the acts of a somnambulist are more 
independent than others; being the free 
and unconstrained expression of waking 
thoughts and designs, and therefore not 
excusable. He seems to have forgotten, 
observes Dr. Eay (Med. Jur. Ins.), that by 
no human laws are men responsible for 
their secret thoughts, but only for their 
words and acts. — Wharton. 

SON. — (1) A male child, or direct male 
descendant. (2) His. 

S 03 iir,'{a bastard is not). 1 Atk. 410. 

(in a deed). 3 Wend. (N. Y.) 521. 

(in a will). 5 Mass. 535 ; 11 Johns. 

(N*. y.) 351; 23 Wend. (N. Y.) 523; 1 Serg. & 
R. (Pa.) 155 ; 3 Atk. 737 ; 2 Barn. & C. 520, 533 ; 
3 Burr. 1626. 

Sons and 3>aughtebs, (in a will). 2 Desans. 
(S. G.) 123%. 

(does not include illegitimate). 8 

Anstr. 684. 

SON ASSAULT DEMESNE.— His 
own assault. The name given to that plea 
or defense by which a person charged with 
an assault justifies himself by saying that 
the plaintiff or prosecutor assaulted him 
first, and that the assault complained of 
was committed in self-defense. Underh, 
Torts 131 ; 1 Russ. Or. 963, 

Son, eluest, (in a will). 8 Swanst. 328, 336. 

SON-IN-LAW,-The husband of 
one's daughter. 

SONTAQ-B. — A tax of forty shillings an- 
ciently laid upon every knight’s fee.^ — Cowed. 

Soon, (equivalent to “reasonable time”). 14 
Kan. 228. 

(in a promise to pay). 17 Wend. (N. 

Y.)419. 

Soon as possibi.e, (construed). 4 Q, B. D. 
670. 

(in a policy of insurance). 10 Pet. 

(U. S.) 5lk 

(in a will), 6 Ves. 629. 

SOROBRT.— ;SIse Conjuration. 

SOBBHON, or SORN. — An arbitrary 
exaction, formerly existing in Scotland and Ire- 
land. Whenever a chieftain had a mind to 
revel, he came down among the tenants with his 
followers by way of contempt called **Oillmdr 
and lived on free quai-ters. See Bell Diet. 

SORITES. — A form of argument which 
consists in consolidating several syllogisms {see 
Syllogism), in which the subject of the minor 


premise is the same, so as to suppress the eonclv^ 
sion in every syllogism but the last, and the 
minor premise in every syllogisin but the first. — 
Wharton, 

SOBS, — Principal; to distinguish it from 
interest.— OweZZ. 

SORTITIO. — ^In the civil law, a casting of 
lots. Sortitio jvdicum, a drawing of judges, on 
criminal trials, similar to the modem practice 
of drawing a jury. 3 Bl. Com. 366. 

SOTHSAOA, or SOTHSAaS.— His^ 
tory. — Cowell. 

Soul, for the good of my, (in a will). 
Dyer 331a. 

SOUL-SOOT, — ^Amortuary. 2 Steph, 
Com. (7 edit.) 741. 

SOUND. — An action which is brought 
to recover damages is said to “ sound in 
damages,” as opposed to an action for 
debt (3 Steph. Com. 570), or for specific 
performance. 

SouND^ (applies to condition only). 35 How. 
(N. Y.) Pr. 376; 6 Bobt. (N. Y.) 42. 

(in a warranty of a horse). 9 Mees. 

& W. 668, 670. 

Sound and healthy, (in a warranty). 13 
Ired. (N. C.) L. 356. 

SoTOD DISCRETION, (what is). 2 Wash. (Va.) 
98. 

Sound in mind, (defined). South. (N. J.) 
456. 

ISOUND MIND.— That state of a 
man's mind which enables him to reason 
and come to a judgment upon ordinary 
subjects like other rational men. — Bouvier, 
See Sanity. 

Sound mind, (defined). 2 Harr. (Del.) 375, 
379; 74 LL 33; 68 Ind. 638. 

Soundness, (in bill of sal© of slave). 10 
Johns. (N. Y.) 484. 

South, (in a deed). 8 Allen (Mass.) 424. 

SOUTH SEA-FUND.— The produce of 
the taxes appropriated to pay the interest of such 
part of the English national debt as was advanced 
by the South Sea Company and its annuitants. 
The holders of South Sea annuities have been 
paid ofi; or have received other stock in lieu 
thereof. 2 Steph. Com. (7 edit.) 678, 

SOVEREIGN.-(l) A chief or supreme 
person; the supreme government. Also, 
a piece of English money of the value of 
twenty shillings. 

SOVEREIGN POWER, or SOV- 
EBEIGNTY.— That power in a State to 
which none other is superior. 



SOYEREIGN. 


(1205) 


SPEAKING. 


SovEBEiG-N POWER, (defined), 1 Bl. Com. 
4‘J. 

SOVEREIGN STATES. — States 
whose subjects or citizens are in the habit 
of obedience to them, and which are not 
themselves subject to any other (or para- 
mount) State in any respect. The State is 
said to be semi-sovereign only, and not 
sovereign, when in any respect or respects 
it is liable to be controlled (like certain of 
the States in India) by a paramount 
government [e. g. by the British Empire). 
— Brown. 

Sovereignty, (defined). 17 Cal. 199, 207. 

SOVBRTIB.— In the Scotch law, surety. — 
Skene Verb, Sig. 

SOWLBGBOVB.— February, so called in 
South Wales. — Cowell. 

SOWMING AND" ROWMING.— 
The apportioning or placing of cattle on a com- 
mon, according to the respective rights of various 
parties interested. See Bell Diet. 

SOWNB. — Such writs as are leviable. — 
Cowell. 

Space op two hours, fob the, (equivalent 
to “ until after the expiration of two hours ”). 1 
Alc.<&N.385. 

SPADARIUS.— A sword-bearer.— JBZow?i«. 

SPADO. — ^In the civil law, an eunuch j an 
impotent man. 

SPARSIM. — Dispersedly; here and there. 

SPAT.® PLAOITUM.— A court for the 
speedy execution of justice upon military de- 
linquents . — Cmell 

Spawn op oysters, (equivalent to ** oyster 
spat^j. 12 Ad. <& E. 13, 21. 

SPEAKER.— 

g 1. In American law.— The presiding 
officer in the bouse of representatives of 
the United States, and in the more populajr 
branches of the several State legislatures. 
His duties and powers are similar to most 
of those of the speaker of the English 
House of Commons, infra, g 2, 

g 2. Speaker of the House of Com- 
mons. — This officer is the organ .or spokesman 
of the Commons ; in modern times he is more 
occupied in presiding over the deliberations of 
the house than in delivering speeches on their 
oehalf. Amongst the duties of the speaker are 
the following; To read to the sovereign peti- 
tions or addresses from the OommonB, and to 


deliver in the royal presence, whether at the 
palace or in the House of Lords, such speeches 
as are usually made on behalf of the Commons ; 
to manage, in the name of the house, where 
counsel, witnesses, or prisoners are at the bar ; to 
reprimand persons who have incurred the dis- 
pleasure of the house ; to issue warrants of com- 
mittal or release for breaches of privilege; to 
communicate in writing with any parties, when 
so instructed by the house ; to exercise vigilance 
in reference to private bills, especially with a 
view to protect property, or the rights of in- 
dividuals, from encroachment or injury, to 
express the thanks or approbation of the Com- 
mons to distinguished personages ; to control and 
regulate the subordinate officers of the house ; to 
entertain the members at dinner in succession at 
stated periods; to adjourn the house at four 
o^clock if forty members be not present ; to ap- 
point tellers on divisions. The speaker abstains 
from debating, unless in committee of the whole 
house. As chairman of the house, his duties 
are the same as those of any other president of 
a deliberative assembly. When parliament is 
about to be prorogued, it is customaxy for the 
speaker to address to the sovereign, in the House 
of Lords, a speech recapitulating the proceed- 
ings of tne session. Should a member persevere 
in breaches of order, the speaker may ^^name” 
him (as it is called), a course uniformly followed 
by the censure of the house. In extreme cases 
the speaker may order membeis or others into 
I custody until the pleasure of the house be signi- 
fied. On divisions, when the numbers are equal, 
he gives the casting vote, but never otherwise 
votes. He is chosen by the House of Commons, 
i from amongst its membei's, subject to the approval 
of the crown, and holds office till the dissolution 
of the parliament in which he was elected. His 
salary Is £6000 a year, with a furnished resi 
dence. At the end of his official labors he is 
rewarded by a peerage, and a pension of £4000 
for two lives. He is a member of the Privy 
Council, and ranks after barons. — JDod BarL 
Com. 

i g 3. Speaker of th© House of Lords.— 
The lord chancellor, by virtue of his office, be- 
comes, on the delivery of the seal to him by the 
sovereign, speaker of the House of Lords. He 
is usually, but not necessarily, a peer. There 
has always been a deputy speaker, and formerly 
there wei’e two or more, but since the year 1815 
there has been only one. The chairman in 
committees generally fills this office. In the 
absence of the lord chancellor and of the deputy 
speaker, it is competent to the house to appoint 
any noble lord to take the woolsack. The 
spealcer is the oigan or mouth-piece of the house, 
and it therefore is his duty to represent their 
lordships in their collective capacity, when hold- 
ing intercourse with other public bodies or with 
individuals. He has not a casting vote upon 
divisions, for should the numbers prove equal, 
the non-oontents prevail. The deputy speaker 
of the lords is appointed by the crown.— 
Pcurl. Cm. 

SPEAKING DBMUERBR.-Oi3ein 
which new facts, which did not appear 
upon the face of a bill in equity, were in- 
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troduced to support a demurrer. See 1 
Dim. Ch. Pr. (5 edit.) 588. See^ ako, Db- 
MUREEK, 2 7. 

Speaking DEaarEBEE, (defined). 4 Paige 
(K. Y.) 374. 

SPECIAL ACCEPTANCE OP A 
BILL OP EXCHANGE.— Wliere the 
acceptor makes the bill payable at a par- 
ticular place, *‘and not elsewhere,’’ it is 
so termed. This is also sometimes termed 
a restrictive special acceptance as distin- 
guished from one payable generally or at 
a particular place only, without the addi- 
tion of the words '‘and not elsewhere.” 
See Acceptance, 2 4. 

Special act, (defined). 24 Ind, 28, 34. 

SPECIAL ADMINISTRATION.— 
A limited one, as of certain specific effects, 
such as a term of years, | 

SPECIAL ADMINISTRATOR. — | 
See Administration, 2 3. I 

SPECIAL AGENT.— One authorized I 
to transact only a particular business for 
his principal, as distinguished from a gen- 
eral agent. See Agent, 2 6. 

Special agent, (who is not). 21 Wend. (N. 
Y.)279. 

(distinguished from “general agent”). 

3 Wend. (N. Y.) 90; 7 Wheel. Am. C. £ 431. 

SPECIAL ALLOWANCES. — In 
taxing the costs of an action as between 
party and party, the taxing officer is, in 
certain oases, empowered to make special 
allowances, i. e, to allow the party costs 
which the ordinary scale does not warrant. 

SPECIAL ASSUMPSIT.- An ac- 
tion of assumpsit brought on a special 
contract, which the plaintiff declares upon 
setting out its particular language or its 
legal effect.— Rowvzer. 

SPECIAL AUTHORITY'. — Au- 

fHOEITY, 2 3. 

SPECIAL BAIL. — Bail above or to 
the action. See Bail, 2 3, 

Special bail, (defined). 19 111. 67. 

(in a statute). 3 Pa. 529, 

SPECIAL B A .ILIPE One chosen by a 
party himself; to execute process in the sheriff’s 


hands; the appointment of such a bailiff relieves 
the sheriff of all responsibility, 2 Steph. Com. 
(7 edit.) 633. 

SPECIAL BASTARD.— One bom of 
parents before mai’riage, the parents afterwards 
intermarrying. By the civil and Scotch law he 
would be then legitimated. 

SPECIAL CASE, in English pro- 
cedure, is a mode of obtaining a judicial 
decision on a statement of facts submitted 
to the court by the parties without the aid 
of pleadings (^. -y.) The parties to an ac- 
tion may, after the writ of summons has 
been issued, concur in stating the questions 
of law arising in the action in the form of 
a special case for the opinion of the court. 
(Rules of Court, xxxiv. 1, 7, (Rales of April, 
1880,) abolishing the practice of stating 
special cases without pending action, under 
Stat. 13 and 14 Viet. c. 35, as to which see 
Dan. Ch. Pr. 1701 et seq.) But independ- 
ently of the agreement of the parties, if it 
appears from the pleadings or otherwise 
in an action that there is a question of 
law which it would be convenient to have 
decided before any other proceedings are 
taken, the court may direct it to be raised 
by special case. (Rules of Court, xxxiv. 
2; Met. Board of Works t;. New River Co,, 

1 Q. B. D. 727 ; 2 Id. 67. As to a verdict 
subject to a special case, see Verdict.) A 
special case is set down for hearing, and 
argued in court, after which judgment is 
given according to the rights of the par- 
ties. The court has power to draw infer- 
ences of fact, i. e. to assume the existence 
of facts not expressly stated. See De- 
murrer ; Questions op Law. 

Special oases, (in State constitution). 6 
Abb. (N. Y.) Pr. 83; 7 Id. 328; 5 Harb. (K, 
Y.) 169, 171; 23 Id. 88; 20 Id. 218, 221; 12 
N. Y. 693; 16 Id. 80; 18 id 57. 

Special circumstances, (in rule of court). 

2 a P. D. 430. 

(in a statute). L. R. 3 Ex, 4. 

SPECIAL CLAIM.— In Englisb law, a 
claim not enumemtecl in the orders of 22d April, 
1850, which recpiired the leave of the Court or 
Chancery to file it. (Sm. Oh, Pr. 646.) Such 
claims are abolished. 


SPECIAL OOMMISSION.-An extra- 
ordinary conunissioner of oyer and tertniner and 
gaol delivery, issued by the crown to the judges 
when it is necessary that offenses should be 
immediately tried and punished* — Wharton* 
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SPECIAL CONSTABLES. — Persons 
apiiointed by the magistrates to execute warrants 
on particular occasions (41 Geo. III. c. 78) or to 
assist in keeping the peace, when the ordinary 
constables are insuflGLcient for that purpose. See 

1 and 2 Will. IV. e. 41 ; 5 and 6 Will. IV. c. 
43, and 1 and 2 Viet. c. 80. As to private 
persons acting in execution of justice without 
authorify, see 2 Steph. Com. (7 edit.) 657. 

SPECiAii coNTiiACT, (when assumpsit will lie 
for money due upon). 9 Pet. (U. S.) 665. 

SPECIAL DAMAaES,— The dam- 
ages which a plaintijff seeks to recover are 
either general or special. “ General dam- 
ages ” are such as the law implies or pre- 
sumes to have resulted from the wrong 
complained of. “ Special damages are 
such as really and in fact resulted, but are 
not implied by law, and are either super- 
added to general damages arising from an 
act injurious in itself, as where some par- 
ticular loss arises from the uttering of 
slanderous words actionable in themselves, 
or are such as arise from an act indifferent 
and not actionable in itself, but injurious 
only in its consequences, as where words 
become actionable only by reason of some 
special or actual damage having resulted 
from the uttering of them. Whenever the 
damages sustained by a party have not 
necessarily resulted from the act com- 
plained of, and consequently are not im- 
plied by law, the plaintiff must, in order 
to prevent surprise on the defendant which 
otherwise might ensue on the trial, state 
with particularity in his declaration the 
actual or special damage which he has 
sustained, and such special damage is in 
fact in these cases portion of the very 
grpund of action. 8 T. R. 133; 1 Ch. PI. 
(6 edit.) 395, 396, See Damage, ?§ 3, 4. 

Special damages, (defined). 43 Conn. 562, 
567. 

^ (distingnished from “general dam- 
ages”). 6 Wall. (U. S.) 578. 

SPECIAL DEFENSE.— Defense, 

2 7 . 

SPECIAL DEMURRER.— A de- 
murrer for some defect in the form of the 
opposite party's pleading. Abolished, in 
England, by 0. L. P. Act, 1852, ? 51. Such 
defects- in pleading as were formerly the 
subject of special demurrer, may now be 
met by an application to a judge at 


chambers to reform the pleading. See 
Demurrer, § 5. 

SPEOIAL DEPOSIT.— iSfee Deposit, 
21. 

Special deposits, (defined). 80 N. Y. 
82, 96 ; 19 Am. Dec, 418 n. 

(in statute concerning national hanks). 

10 Otto (U. S.) 699. 

SPECIAL EXAMINER. -One ap- 
pointed to take examinations in suits in 
Chancery, &c., when appointed, by agree- 
ment of the parties, instead of the officer 
of the court, for the greater dispatch of 
the suit. He was generally a professional 
lawyer. Sm. Ch. Pr, 27 ; 15 and 16 Viet, 
c. 86, § 31 et seq. See Examiner, g 2. 

SPECIAL INDORSEMENT. — An 
indorsement in full on a bill of exchange 
or promissory note, w'hich, besides the 
signature of the indorser, expresses in 
whose favor the indorsement is mncle. 
Thus, “ Pay Mr. C. D. or order, A. B. the 
signature of the indorser being subscribed 
to the direction. Its effect is to make the 
instrument payable to 0. D. or his order 
only, and accordingly, C. D. cannot trans- 
fer it otherwise than by indorsement. The 
omission of the words, “ or order,” is not 
material in a special indorsement, for the 
indorsee takes it with all its incidents, and 
among the rest with its negotiable quality, 
if it were originally made payable to order. 
See Byles Bills (11 edit.) 148. SeCj also, 
Indorsement, g 3. 

SPECIAL INDORSEMENT OF 
WRIT. — The writ of sumriious in an action 
may, under Order iii. 6, be indoi'sed with the 
particulars of the amount sought to be recovered 
in the action, after giving credit for any payment 
or set-off; and this special indorsoment (as it is 
called) of the writ is applicable in all actions 
'where the plaintiff seeks mex'ely to recover a 
debt or lienudated demand in money payable by 
the defendant, with or without interest, arising 
upon a contjL'act, express or implied, as, for in- 
stance, on a bill of exchange, promissory note, 
check or other simple contract debt, or on a 
bond or contract under seal for i)ayment of a 
liquidated amount of money, or on a statute 
where tlie sum sought to be recovered k a fixed 
sum of moqey or in the nature of a debt, or on 
a guaranty, whether under seal or noi,-— Brown, 

SPECIAL INJUNCTIONS— Tro- 
hibitory writs or interdicts against acts of 
parties, snch as waste, nuisauce, piracy^, 
«Ssc. See Injunction, 2 2, 
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(in a declaration). 2 H. BL 320. nishes certain funds to the common stock, 


SPECIAL ISSUES.-— The issues pro- i 
duced upon special pleas, as being usually | 
more specific and particular than those of : 
nof g’uAlty^ never indebtedt dsc.^ are sometimes | 
described in the books as special issues by j 
“way of distinction from the others, which j 
are called '‘general issues,” the latter term j 
being also applied not only to the issues i 
themselves, but to the pleas which tendered | 
and produced them. (Steph. PI. (5 edit.) 
109; Oo.Litt.l26a; Heath Max. 63; Com. 
Dig. “Pleader” {E. 2).) — Brown- 

SPECIAL JUDGMENT.— -jSbe Judg- 
masTT, 1 13. 

SPECIAL JURY.~A jury consisting 
of persons who, in addition to the ordinary 
qualifications, are of a certain station in 
society, as esquires, bankers, or merchants, 
&c. See JuROB, §§ 2, 8. 

Special law, (defined). 24 Ind. 28; 27 
M 95. 

(what is). 17 Cal. 547, 552 ; 22 Iowa 
391 ; 26 Jc/. 340. 

(what is not). 26 Ind. 431 ; 29 Md. 

516. 

(distinguished from "general law”). 

13 Vr. (N. J.) 195, 863, 409, 440. 

SPECIAL LICENSE.— On© granted by 
the Archbishop of Canterbury to authorize a 
marriage at any time or place whatever. 2 
Steph. Com. (7 edit.) 247, 255. See License, 
756 

Special meettno, (in rule of sodety). 1 
Exch. 494; 17 L. J. Ex. N. s. 177. 

SPECIAL OCCUPANCY.— Where an 
estate is granted to a man and liis heirs during 
the life of cestui que vie, and the grantee dies 
without alienation, and while the life for which 
lie held continues, the heir will succeed, and he 
is called a "special occupant.'^ See 7 Will. IT. 
and 1 Viet. c. 26, 6 ; 1 Steph. Com. (7 edit.) 

449, 682. See, also, OocuPANcy, ? 4. 

SPECIAL PAPER. — A list kept in the 
English courts of common law, and now in the 
<2ueen’s Bench, Common Pleas, and Exchequer 
Livisions of the High Court, in which list 
demurrers, special ctises, &c., to be argued are set 
down. It is distinguished from the new trial 
paper, peremptory paper, crown paper, revenue 
paper, according to the practice of the par- 
ticular division. See Paper, § 2. 

SPECIAL PABTNEB.— A partner 
’with a limited or restricted responsibility ; 
a limited partner. Kent Com. 84.) A 


and whose liability extends no farther than 
the fund furnished. {Id. 35 .) — BurrilL 

SPECIAL PARTNERSHIP. — A 

partnership limited to a particular branch 
of business, or to one particular subject. 
(3 Kent Com. 30; Story Fart. J 75.)— 
BunrilL 

SPECIAL PLEADERS.— Members of 
an inn of court, not called to the bar, who 
devote themselves mainly to the drawing of 
pleadings, and to attending at judges’ chaoihera^ 
See Inns op Coubt. 

SPECIAL PLEADING.— When the 
allegations (or pleadings, as they are 
called,) of the contending parties in an 
action are not of the general or ordinary- 
form, but are of a more complex or special 
character, they are denominated " special 
pleadings;” and when a defendant pleads 
a plea of this description (i. e. a special 
plea) he is said to plead specially, in oppo- 
sition to pleading the general issue. These 
terms have given rise to the popular de- 
nomination of that science which, though 
properly called "pleading,” is generally- 
known by the name of "special pleading.'' 
Hence, also, the denomination of " special 
pleader^^ as applied to those learned per- 
sons who are employed in drawing and 
framing special pleadings. These, it may 
be as well to observe, are mostly gentlemen 
who have studied for more than three 
years at one of the inns of court, and who 
may or may not intend, at some future 
period, to engage in the more complicated 
and important avocations of a barrister. 
(Steph. FI. 31, 186.) Under the present 
system of pleading {as introduced by the 
'Judicature Acts, 1873-5,) the business of 
special pleaders as such has almost ceased ; 
blit they often attend in chambers (although 
not in court), and are largely employed in 
giving opinions, for which their great 
special knowledge peculiarly fits them.— 
Brown., 

SPECIAL PLEAS.— Fleas which are not 
in the form of what are called " general issues," 
but which allege affirmative matter, as infancy, 
coverture, statute of. limitations, <&c. {See Plea, 
I 7.) Special pleas in bar in criminal matters 
go to the merits of the indictment, and give a 
reason why the prisoner ought to be discharged 
from the prosecution; they are of four kinds, 
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VM., a former acquittal, a fonner conviction, a 
former attainder, or a pardon. the various 
titles. 

SPECIAL POWEB. — See Poweb, g 3. 

Special powee to dispose op estate by 
WILL, (in a statute). 9 Bush (Ky.) 404. 

Special peivilege, (what is not). 1 Utah 
T. 108. 

SPECIAL PROCEEDING.— 
All civil remedies in the code States, 
which are not ordinary actions, are cfi<lled 
“ special proceedings.” 

Special proceedings, (in a statute). 34 
“Wis. 564, r574. 

Special pboimise, (in statute of frauds). 2 
K. Y. 633, 538. 

SPECIAL PROPERTY.— Qualified 
property (q. v.) 

Special piirposb, (in a statute). L. B. 8 Q. 
B. 403. 

SPECIAL REFEREE. — See Referee, 

? 2 . 

SPECIAL RULES. — The grounds upon 
which certain rules are granted are subject to so 
little variation, and are so well understood, that 
in practice they are obtained from the proper 
officer of the court upon application by the pai*ty 
or his solicitor, and without any motion, actual 
or supposed. In other cases, the motion need 
not be actually made in court, but it is supposed 
to be made, and the proper officer dx-aws up the 
rule on the production of a brief or motion paper 
signed by counsel; the rules granted without 
any motion in court, or when the motion is only 
assumed to have been, and is not actually made, 
are called “common rules,” while the rules 
granted upon motion actually made to the court 
are termed “ special rules.” (Bagl. Prac. 279 ; 
2 Arch. Pr. 1708.) — Brown. 

SPECIAL SERVICE.— In the Scotch 
law, that form of seiwice by wliich the heir is 
served to the ancestor who was feudally vested 
in the lands. — Bell Diet. 

SPECIAL SESSIONS.— A meeting of 
two or more justices of the peace held for a 
special purpose (such as the licensing of ale» 
houses), either as required by statute, or when 
specially convoked, and can only; be convened 
after notice to all the other magistrates of the 
division, to give them an opportunity of attend- 
ing. Stone J .ist. 62, 65. See Petty Sessions ; 
Quarter Sessions. 

Sfeoxal sessions, (defined). 4 Bl. Com. 272, 
273 ; 2 Steph. Com, 649. 

SPECIAL TAIL.— Where an estate tail 
is limited to the children of two given parents, 
as to A. and the heirs of his body by B., his 
wife. 1 Steph. Com. (7 edit) 244, See Estate 
Tail, gg 2, 3, 


SPECIAL TERM.— In New York law, 
a court held by a single judge, as distin- 
guished from the “general term,” which 
is generally held by three judges, or the 
court in banc. 

SPECIAL TRAVERSE.— Was that 
peculiar form of traverse or denial in pleading 
by which the party traversing explained or 
qualified his denial instead of putting it, as by 
a common ti*averse he would, in a direct and 
absolute form. He first alleged new affirmative 
matter, which was called the “inducement,” and 
then aaded a distinct and formal denial of such 
portions of the adverse pleading as supported 
the adversary’s case. This negative part was 
teimed the absque hoc, those being the words 
with which this portion of the plea commenced, 
and the whole was finished by a conclusion to 
the country. The inducement or introduction 
of new affirmative matter, was usually employed 
for the purpose of avoiding some rule of law 
prohibiting a plain and simple denial of the 
adversary’s allegation ; and was sometimes em- 
ployed for the purpose of raising a question of 
law at once upon the pleadings. (Steph. PL 
(5 edit.) 193-218 ; 3 Chit. (6 edit.) 908 ; Brud- 
nell V. Roberts, 2 Wils. 143 ; Palmer v. Ekyns, 
Ld. Raym. 1550.) — Brovm. See Absque Hoc. 

SPECIAL TRUST.— 

g 1. Where the machinery of a trust is 
introduced for the execution of some pur- 
pose particularly pointed out, and the 
trustee is not a mere passive depositary 
of the estate, but is called upon to exert 
himself actively in the execution of the 
settlor's intention; as where a conveyance 
is to trustees upon trust to sell for payment 
of debts. * 

g 2. Special trusts have been divided 
into (1) ministerial (or instrumental) and 
(2) discretionary. The former, such as 
demand no further exercise of reason or 
understanding than every intelligent agent 
must necessarily employ; the latter, such 
as cannot be duly administered without 
the application of a certain degree of pru- 
dence and judgment. 

g 8. Special trusts may be divided, with 
reference to the object in view, into (1) 
lawful and (2) unlawful. The former, such 
as are directed to some honest purpose, as 
a trust to pay debts, <fco., which are called 
by Lord Bacon “intents,” or “confidences,” 
and will be administered by the Court of 
Chancery. The latter are trusts created 
for the attainment of some end contra- 
vening the policy of the law, and there- 
fore not to be sanctioned^ as a trust to 
defraud creditors or to defeat a statute. 
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Such are designated by Lord Bacon 

frauds,” covins,” or “ collusions.” Lew 
Trusts (4 edit.) 3, 17; 1 Steph. Com. (7 
edit.) 371. 

SPBCIAIi VERDICT.— A special 
finding of the facts of the case, leaving to 
the court the application of the law to the 
facts thus found. In general, where it is 
intended^that a special verdict shall be 
taken, evidence is given at the trial by 
each party to prove the fact upon which 
he relies; and if there is any disputed 
question of fact the same is determined 
by the jury. Afterwards, the counsel settle 
the precise terms of the special verdict, 
the judge being resorted to in case of dif- 
ference. 1 Chit. Arch. Pr. (12 edit.) 450. 
SfieTjRiAL; Veedigt. 

Specialia ^eneralibus derogant (L. 
R. 1 C. P. 546) : Special words derogate from 
general words. A special provision as to a par- 
ticular subject-matter is to be preferred to gen- 
eral language, which might have governed in 
the absence of such speciju provision. /See, aZso, 
4 Macq. Sc. App, Cas. 622. 

Specially AUTHOEfiZED, (in a statute). 126 
Mass. 269, 273. 

SPECIALTY.— A contract by deed. 
See Deep. 

Specialty, (defined). 5 Neb. 85, 87. 

{what is). 2 Bond (U. S.) 104 ; 1 Dali. 

(U. S.) 208; 1 Binn. (Pa.) 254. 

(what is not). 8 Pet. (U. S.) 371 ; 2 

Wheel. Am. C. L, 192; 2 Stark. 234. 

(in statute of limitations). 15 Ind. 

280 ; 51 Iowa 254. 

SPECIALTY DEBTS.— Bonds, 
mortgages, debts, secured by writing under 
seal. See Debt, g 4. 

SPECIE.— As applied to contracts, sig- 
nifies specifically, strictly,, or according to 
the specific terms; and, as applied to 
things, individuality or identity. Whether 
a thing is due in genere or in specie depends 
in each case on the will of the parties. If 
a thing be designated only by its kind, as, 
e. g. any house whatever, or any of my 
houses, any cask of wine, or any cask of 
the vintage of 1834 in my cellar, it may be 
furnished in genere. But if the thing be 
designated individually, e. g, my house, 
No, 2 Belgrave Square, or my five-year 
old bay saddle horse, it is not then generic. 


but must be furnished or returned in indi- 
viduo. The practical distinction between 
the two is, that he who is under an obliga- 
tion with respect to a thing specifically 
designated cannot furnish any other than 
the very thing itself; whereas, in the case 
of a thing which is designated generieally, 
the party obliged has the choice of giving 
which of the species he will, as the other 
party has no right to any one thing in 
particular. (Brown Sav. 70.) — Brown. See 
Fungibles. 

Specie, (defined). 49 Ala. 219; 4 Yeatea 
(Pa.) 95, 98. 

(in a promissory note, synonymous 

with “gold” and “silver”). 4 T. B. Mon. (ICy.) 
483. 

Species, bull, (in cattle act). 69 111. 469. 

SPECIES FAOTI.— In the Scotch law, 
the particular criminal act charged against an 
accused person. 

SPBOIPIO— Having a certain form or 
designation ; observing a certain form ; par- 
ticular; precise. — Bwrrill. 

SpEcmo COKTEACT, (in rating act). 2 Q. B. 
D. 286. 

Spegipio denial, (equivalent to “special 
denial”). 9 Cal. 453. 

SPBOIPIO DEVISES.— Are devises 
of lands particularly specified in the tex'ms 
of the devise, as opposed to general and 
residuary devises of land, in which the 
local or other particular descriptions are 
not expressed. For example, I devise my 
Hendon Hall estate is a specific devise; 
but I devise all my lands or all other my 
lands is a general devise or a residuary 
devise. But all devises are (in effect) 
specific, even residuary devises being so. 
{Hensman v. Fryer, L. R. 3 Oh, 420; Lance- 
field V. Iggulden, 10 Id. 136.) — Brown. 

Specipio devises, (what are). 4 Mass. 154. 

SPECIFIC LEGACY.- Legacy, 

1 2 . 

Spbctpto legacy, (defined). 16 Conn, 6 ; 3 
Duer (N. Y.) 477, 543. 

(what is). 2 Halst. (N. J.) 4H; 9 

Ves, 361. 

(what is not). 1 Halsi. (K. J.) 139 ; 

7 Ves. 522. 

(distinguished from “general legacy *). 

3 Yeates (Pa.) 486, 491. 

(designation of residuary clause as), 

10 C. K Gr. (N. J.) 228. 
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SPECIFIC PERFORMANCE. — 
The doctrine of specific performance is 
that where damages would be an inade- 
quate compensation for the breach, of an 
agreement, the contractor will be com- 
pelled to perform specifically what he has 
agreed to do. The principal instances of 
the jurisdiction occur in contracts for the 
sale, purchase or lease of land, or for the 
recovery of unique chattels, of which the 
Pusey Horn is a well-known example. 
(Dart Vend. 981; Snell Eq. 423; Pusey 
Pusey, 1 Vern. 273; 1 White & T. Lead. 
Cas. 735 ; but not for the transfer of ordi- 
nary personal property, e. g. South Sea 
Stock ; Cuddee •q. Rutter, 5 Vin. Abr. 538; 
1 White & T. Lead. Cas. 709.) In such 
cases the court will order the defendant to 
carry out the sale, purchase, or lease, or 
deliver up the chattel, and will imprison 
him until he does so. But the court will 
not order specific performance of a per- 
sonal contract, such as a contract to sing, 
or paint a picture. Lumley v, Wagner, 5 
De G. & S. 485. See Cairns’ Act ; Con- 
tract, § 11. 

Specific question, (for trial by jury or' 
referee), 21 Minn. 366, 369. 

Specifically, (when construed ^‘particular- 
ly”), 16 Ves. 451. 

— — (in a will). 4 Com. Dig. 155. 

SPEOIPIOATIO. — In the Roman law, a 
mode by which one person could acquire prop- 
erty belonging to another by making it into 
something difierent; as where a man made wine 
out of another’s grapes ; but the specificator was 
liable to make compensation to the original 
owner. (2 Just. Inst. 1, 25 ; Hunt. Rom. L. 
134.) Specificatio does not exist in our law, 
although included by Blackstone and others as 
vaiuety of accession {q, v., § 2). 

SPECIFICATION. -When a person 
applies for a patent {see Patent Right), 
he must leave with his petition a statement 
in writing describing the nature of his in- j 
vention, and called the “specification” (in 
England, the “provisional 8pecifi<jation”). 
This is referred to the proper law officer 
(in England the attorney- or solicitor-gen- 
eral, in America the commissioner of 
patents), and, in England, if he certifies 
that it describes the nature of the inven- 
tion, the applicant may use and pitblish' 
the invention during the next six months 
without losing lus right to obtain letters 
patent, if on investigation he determines 


to go on with his application. When the 
letters patent are granted, the inventor 
must, within six months from their date, 
file a complete specification, “particularly 
describing and ascertaining the nature of 
the said invention, and in what manner 
the same is to be performed,” unless be 
elects to file a complete specification in the 
first instance, in lieu of a provisional one. 
(Patent Law Am. Act, 1852, ^ 6 et seq , 27 
et seq. ; Stoner v. Todd, 4 Ch. D. 58 ) Speci- 
fications require to be framed with great 
care, neither covering more than is the 
proper subject of the patent, nor omitting 
anything necessary to make the descrip- 
tion intelligible. Wins. Pers. Prop. 283; 
2 Steph. Com. 30. See Disclaimer, § 2; 
Memorandum op Alteration. 

Speed, (in a will). 6 Ves. 520. 

Speedily, (in a statute). 15 Mass. 457. 

SPEEDY EXECUTION.— An execution 
'which, by the direction of the judge at Nisi 
PniL.% issues forthwith, or on some early day 
fixed upon by the judge for that pui'pose after 
the trial of the action. — Brown. 

Speedy trial, (defined). 2 Crim. L. Mag. 
332. 

SPSS RBOUPBRANDI.— The hope of 
recovery. The chance of recovering captured 
property is so called. 

SPIGURNBL. — The sealer of the royal 
writs. 

SPINSTER. — An unmarried woman, so 
Ciilled because she was supposed to be occupied 
in spinning. 

In Scot land, the wife’s or cognate side of the 
family was termed the “spindle-side,” in contra- 
distinction to the agnate or luishaiul’s side, which 
is denominated the “spear” or “ sword -side.” 
Tlie armorial bearings of the families of widows 
and spinsters are painted on this sj)intlle, whi<‘h 
is popularly termed a lozenge. Amongst the 
Bonmns, the bride at a marriage carried a 
distair and spindle with wool, as a type that she 
was, like a good housewife, to occiqly herself in 
spinning, and in memory of Caia Coecilia, or 
Tanaquil, wife of Tarquinius Priscns, a famous 
spinster. That sjiinning was eminently the duty 
of a housewife in the oldest times we learn from 
the most ancient Greek authors. — Wharton. 

Spinster, (defined). Love,. Wills 269 Aj^p. 

Spirituai-, (in an indictment, equivalent to 
“spirituous”). 3 Ind. 451. 

SPIRITUAL CORPORATIONS. — 
Corporations llie members of which are entirely 
spiritual pemons, and incorporated as such, for 
the fumlieranoe of religion and perpetuating the 
rights of the church. They are of two sorts, 
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(1) mhy as bishops, oertain deans, parsons, and 
vicars; or (2) aggregate^ as dean and chapter, 
prior and convent, abbot and monk. See CoR- 
POEATION, I 5. 

SPIRITUAL COURTS.— Ecclesiastical 
courts {q. V.) 

SPIRITUAL LORDS.— The archbishops 
and bishops of the House of Peers. 1 Br. & 
Had. Com. 184; 2 Steph. Com. (7 edit.) 328. 

SPIRITUALITIES OP A BISHOP. 
— Those profits which a bishop receiv^ in his 
ecclesiastical character, as the dues, arising from 
his ordaining and instituting priests, and such 
like, in contradistinction to those profits which 
he acquires in his temporal capacity as a baron 
and lord of parliament, and which are termed 
his temporalities, consisting of certain lands, 
revenues and lay fees, <Sic. (Staund. PL Cor. 
132.)— Cbicfi/L See TfiMPOBiJiJTiES. 

SPIRITUALITY*. — That which belongs 
to one as an ecclesiastic, 

SPIRITUALITY OP BBNBPIOBS.— 
The tithes of land, Ac. 

Spirituous, (in license act). 5 Bkckf. (Ind.) 
118. 

SPIRITUOUS LIQUORS. — These 
are inflammable liquids produced by dis- j 
tillation, and forming an article of com- ; 
meroe, (AttY-Oen. u. Bailey, 1 Ex. 281.) | 
Excise duties are payable by distillers, and 
the use of stills by unlicensed persons is 
prohibited. Retailers of spirits have to 
pay license duty. See Customs; Excise; 
License, § 5, and note. 

Spirituous uquoRS, (defined). 1 Baxt. 
(Tenn.) 15. 

(distinguished from "intoxicating 

liquors ’'). 6 Oush. (Mass.) 468; 12 Id, 272; 2 
Gray (Mass.) 602; 4 Id, 20. 

(in license act). 5 Blackf, (Ind.) 118, 

Spirituous i-iquoRS, to wit, whiskey, (in 
a complaint for sale of). 23 Minn. 549. 

SPITAL, or SPITTLE.- A charitable 
foundation; a hospital for diseased people. — 
OtveO, 

Spital, (is an abbreviation of hospital), 1 
F. Wms. 426. 

Splint, (as applied to a disease of a horse, 
defined). 8 Bing. 454, 457. 

(on a horse renders him unsound). 1 

Moq. & 8. 622. 

SPLITTING A CAUSE OP AC- 
TION*— Suing for only a part of a claim 
or demand, with a view to suing for the 
rest in another action. This is not per- 
mitted. 


SPOLIATION. — A suit in a spiritual court 
by which an incumbent of a benefice suggests 
that his adversaiy has wasted {spoliaoit) the 
fruits of the benefice, or received tliem to bis 
prejudice. Such a suit lies by one incumbent 
against another to try which of them is the 
rightful incumbent where they both claim by 
one patron, and where the right of patronage 
does not come in question ; €. g, where a patron, 
erroneously believing his clerk to be dead, pre- 
sents another; there the first incumbent may 
have a spoliation against the other, Phillim. 
]^c. L. 515. 

SPOLIATOR.— It is a maxim of law, 
bearing chiefly on evidence, but also upon 
the value generally of the thing destroyed, 
that everything most to his disadvantage 
is to be presumed against the destroyer 
(spoUator)j contra spoliatorem omnia prgesu- 
muntuT, (Armory v, Delamirie, 1 Sm. 
Lead. Cas. 315.) — Brown, 

Spoliatus debet ante omnia restitui 
(2 Inst. 714) : A person who has been despoiled, 
ought to be restored to bis former state befoi-e 
anything else. 

SPONSALIA, or STIPULATIO 
SPONSALITIA. — ^In the civil law, espou- 
sals; mutual promises to marry. 

SPONSIA JUDIOIALIS.— The feigned 
issue of the Bomans. See Feioneo Issue. 

SPONSIONS. — In international law, 
agreemenls^or engagements made by cer- 
tain public officers, as generals or admirals 
in time of war, either without authority, 
or in excess of the authority under which 
they purport to be made. — Wharton, 

SPONSOR. — A surety ; one who makes 
a promise or gives security for another, 
particularly a godfather in baptism, 

SPONTB OBLATA.— A free gift or 
present to the crown. 

Sponte Tiruiin mulier fugiens et 
adultera facta, dote sua oareat, nisi 
sponsi eponte retraota (Co. Litt. 32 b); 
Let a woman leaving her husband of her own 
accord, and committing adultery, lose her dower, 
unless taken back by her husband of his own 
accord. 

SPORTING.— 

? 1. As to the right of sporting, L e. of killing 
and taking game, on a man's own land, see Game. 
The right of sporting on another man's land is, 
in English law, a profit d prendet, and, therefore, 
an incorporeal hereditament, (w me. Comm. 18 ; 
as to the reservation of rights of sporting under 
the Indosure Acts, eee Id, 240; Musgrave v, 
Forster, L. R. 6 Q. B. 600;) it can only be con- 
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veyed by deed of grant. ('W’ms. Seis. 122.) 
Such a grant does not prevent the owner of the 
land from cutting down trees, &c. (Gearns 'o. 
Baker, L. B. 10 Ch. 355.) It is generally an 
exclusive or several right, i. e. excluding the 
owner of the land from its exercise ; but it may 
be a right of common. See Co^imon, 1, 16. 

§ 2. The Rating Act, 1874, makes the right 
of sporting, when severed from the occupation | 
of the land, a ratable hereditament. § 3 ; and 
see Eyton u. Overseers of Mold, 6 Q. B. D. 13. 
See Chase ; Forest ; Park ; Warren. 

SPOBTTJLA, or SPOBTELIiA.— A 
dole or largess, either of meat or money, given 
by princes or great men to the poor. _It was 
properly the pannier or basket in which the 
meat was brought, or with wliich the poor went 
to beg it, thence the word was transferred to tlie 
meat itself, and thence to money sometimes given 
in lieu of it. — JSn&yel. Land, 

SPOUSAL. — Marriage nuptials. 

SPOUSE-BBBAOH.— Adultery, as op- 
posed to simple fornication. — Cowell 

SPREADIHO* FALSE NEWS.— To 
make discord between the sove^'eign and nobility, 
or conceming any great man of the realm, is a 
misdemeanor, punishable at common law by fine 
and imprisonment. 4 Steph. Com. (7 edit.; 257. 

SPRINGING USB. — A contingent 
use See Use. 

SPUIL2IB, — In the Scotch 'law, the taking 
away or meddling with movables in anothei*’s 
possession, without the consent of the owner or 
authority of law. — JBell Diet 

SPURII. — Children conceived in prostitu- 
tion. Sand. Inst. (5 edit.) 366. 

Spurious btei., (distinguished from " forged 
bill”). 1 Ohio St. 185. 

SPY.— (1) An enemy who comes to 
reconnoitre ; if caught he is generally shot 
or hanged. (2) One employed by the police 
secretly to track and detect offenders. ■ 

Square, (defined). Anstr. 39, 44. 

(as a term of dedication), 4 Vr. 

(N. J.) 14. 

-- — (in tax law). 10 Bush (Ky.) 179. 

Square, pubeio, (erection of building upon, 
IB a public offense). '2 Watts (Pa.) 23. 

Square yard, (as meaning cubic yard”). 
2 B. Mon. (Ky.) 177, 181. 

SQUATTER. — One who, without any 
title, settles on anothe’r^s land (usually new 
or wild land), or on public land. 

SQUIRE. — A contraction of esquire 
(g. t?.); and. flee 1 Steph. Com. (7 edit.) 610 
it seq. 


SS. — An abbreviation used in that part of a 
record, pleading, or affidavit, called the “state- 
ment of the venue, or county in wdiicli it is 
made ; as “city and county of 'New York, ss.” 

Stab, (defined). S La. Ann. 512. 

Stab, stick and thrust, (^in an indictment). 
2 Va. Ciis. 111. 

Stabbing, (wliat constitutes) . 56 Ga. 408. 

STABILIA. — A writ called by that name, 
founded on a cuhrtoin in Normandy, \liat where a 
man in power claimed lands in the possession of 
an inferior, he petitioned the prince that it might 
be put into his hands till the right was decided, 
whereupon he had this writ. — IVkarfon. 

ST ABILITIO VBNATIONIS. — The 
driving deer to a stand, 

Stabit prsBsumptio donee probetur 
in contrarium (Rob. 297) ; A presumption 
will stand good till the contrary ia proved. 

Stable, (defined). 5 Car. & P. 555 ; 2 Cox 

C. C. 186. 

Stables, (in a covenant). 2 Vent. 214. 

STABLBSTAND.— One of the four evi- 
dences or presumptions whereby a man is con- 
victed to intend the stealing of the royal deer in 
the forest ; and this is when a man is found at 
his standing in the forest, with a cross-bow bent 
ready to shoot at any deer, or with a long bow, 
or else standing close by a tree with greylxoan<ls 
in a leash ready to slip. — Cowell, 

STABULARIUS. — A stable-keeper. 

STAOHIA. — A dam made to stop a water- 
course. — Cowell. 

Stack, (defined). 2 Cox C. C. 186. 

Stack op barley, (indictment for setting 
fire to). 4 Car. & P. 548. 

Stack op straw, (indictment for setting fire 
to). 4 Car. & P. 245. 

Stack op wood, (defined). 6 Car. & P. 348. 

STALE, or STADIUM.— A furlong.— 

Cowell, 

Stadium, (defined). Co^Litt. 5 b. 

STAFF-HERDING. — The following of 
cattle within a forest. 

Stage, (defined). 9 Conn. 374 ; 11 Id, 199 ; 
8 Ad. k 386, 391. 

Stage coach, (liability of proprietors of ). 1 
Pick. (Moss.) 50; 8 Id. 182 ; 18 %end. (N. Y.) 
175; 19 Id, 234, 261. 

Stage coaches, (are included in the words 
** coaches^ chariots and other four-wheeled plea- 
sure carnages”). 9 Ohio 11. 

STAGE-RIGHT is a word which it has 
been attempted to introduce as a substitute for 
^*the right of representation and performance” 
(^. V.), but it can hardly be said to be an accepted 
term of English or American law. Coryt. Stage- 
Bight; Reade v. Conquest, 11 Com* B. N. 0. 485 
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STAGIARIUS.— A resident.— ’Cou?cZZ. 

STAGKUM.— A pool. By this name the 
land and water pass. Co. Litt- 5 a. 

STAKE. — A deposit made to answer 
an event. 

STAKEHOLDER primarily means a 
person with whom money is deposited 
pending the decision of a bet or wa^er 
(q. V,) ; but it is more often used to mean 
a person who holds money or property 
which is chiimed by rival claimants, but 
in which he himself claims no interest. 
See Interpleader. 

STALE. — Among the Saxons, larceny. 

Stale, (what lapse of time makes a maritime 
lien). 6 BibS. (U. S.) 13. 

STALE DEMAND. — A demand or 
claim which has not been pressed or as- 
serted for so long a time that a court of 
equity will refuse to enforce it. See 2 Mas. 
(U. SO lei. 

STALLAGE. — A payment due to the 
owner of a market in respect of tlie exclusive 
occupation of a portion of the soil within the 
market. Shelf. R. P. Stat. 35 ; Mayor of Penryn 

Best, 3 Ex. D. 292. See IMarket. 

STALLARIUS. — A master of the horee; 
also, the owner of a stall in a market, — SpeL 
Gloss. 

Stalliont, (in a statute). SO Iowa 459, 

STAMP.— 

^ 1. A label or printed device furnished 
by the government to be attached to some 
subject of charge or taxation, as evidence 
that the proper sum has been paid. By a 
recent act of congress, to take eflect Octo- 
ber 1st, 1SS3, most of the commodities 
now requiring to be stamped under the 
internal revenue laws, will no longer re- 
quire to be stamped. See Postage Stamp 

§ 2. In England, stamps are used for two pur- 
poses; first, as a convenient mode of collecting 
fees payable in courts of justice {e. g. on filing 
documents, issuing writs and summonses, 
and secondly, as a mode of raising ta-xes on wi’it- 
ton instruments, such as receipts, conveyances, 
leases, &c,, by virtue of various enactments 
known as the Stamp Acts. The existing acts 
are those of 1870 and 1871, varied by Stat 39 
Viet. c. 6, and 44 Id. c. 12. For a history of the 
whole subject, see Dow. St. L. ; 2 Steplx. Com. 
571. /iSee Commissioner, p. 236 n. 

I 8. Fixed and ad valorem stamps.— 
Stamps of the latter kind are either fixed in 


amount, or ad valorem, i. e. proportionate to the 
value of the property dealt with by the instru- 
ment. Thus, the stamp on every receipt, check, 
and power of attorney, is fixed; while the 
stamps on bills of exchange, conveyances, leases, 
&c., vary with tlie amount of money or value of 
property which they deal with. Formerly deeds 
were liable to a progressive stamp of a fixed 
sum for every skin of parchment beyond the 
first, but this no longer exists. 

4 . Adhesive stamps — Impressed 
stamps. — Ad liesive stamps are sold separately, 
and are affixed and canceled by the person 
whose duty it is to have the instrument stamped. 
Others are impressed with a die on the parch- 
ment or paper on which the instrument is 
written. 

I 5. Spoiled stamps. — Provision is made 
by the Stamp Acts for the allowance (or repay- 
ment of the amount) of a stamp which has been 
“spoiled,” i. e. where, by some accident or mis- 
take, the stamp itself has been rendered unfit for 
use, or the instrument on which it has been 
affixed or impressed has become useless before 
it came into operation, and in certain other cases. 
Stamp Duties Management Act, 1870, § 14. 

i 6 . Appropriated stamps. — Appro- 
priated stamps are stamps which can only be 
used for instruments of a particular description, 
e. < 7 . bills of lading. Stamp Act, 1870, ? 9. For 
a list of such stamps, see Dowell 344. 

§ 7. Adjudication stamp,— An adjudi- 
cation stamp is used to signify that the instru- 
ment has been submitted to the commissioners 
of inland revenue, and that they are of opinion 
(if it is unstamped) that it is not chargeable with 
duty, or (if it is stamped) that it is duly stamped, 
and no question as to the proper stamp can then 
arise. Stamp Act, 1870, | 18. 

I 8 . Denoting stamp. — Where the stamp 
duty on an instrument depends upon the stamp 
on another instrument, the fact that the latter 
stamp duty has been paid may he evidenced by 
a stamp impressed for that purpose on the first 
instrument. This is called a “denoting stamp,'* 
Stamp Act, 1870, § 14. 

g 9. Unstamped instruments.— No in- 
strument executed in the United Kingdom, or 
relating to any property situate, or to anything 
done or to be done, in the United Kingdom, can 
be given in evidence or made use of, unless duly 
stamped. (Stamp Act, 1870, ? 17.) In the case 
of the following documents — hills of exchange, 
promissory notes, checks and other drafts, bills 
of lading and proxies — they cannot^ be stamped 
after execution; and charterpartios, attested 
copies, receipts, and policies of marine insurance, 
(Stats. 30 Viet. c. 23; 30 Id. c. 6 ; 44 /(/. c. 
12, § 44,) can only be stamped after execution 
within a limited lime, or on payment of a special 
penalty. In the case of all other documents, the 
stamp may be affixed at any time after execTition 
on payment of the unpaid duty, a ])eniiUy of 
^10 and interest on the duty at live per cent, per 
annum, so that the interest does not exceed the 
amount of the duty. But any instrument executed 
out of the United Kingdom may bo stamped 
within two months from its arrival in this 
country, without payment of any penalty. Th9 
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commissioners are also empowered to stamp any 
infatniruent, without payment of a penalty, within 
tweiv'e months after its execution. Under this 
provision, the practice of the commissioners is 
to stamp simple agreements, <S:c., within a fort- 
night, and deeds and instruments hearing an ad 
valorem duty within two months after execution, 
without penalty, as a matter of course, 

§ 10. Where a document unstamped or insuffi- 
ciently stamped is produced in a judicial pro- 
ceeding, it may be received in evidence on pay- 
ment to the officer of the court of the unpaid 
duty, the penalty, and a further sum of £1. 
Stamp Act, 1870, 15, 16. 

STANCE. — In the Scotch law, a resting 
place ; a field or place^ adjoining a droveroad, 
for resting and refreshing sheep and cattle on 
their journey. 7 Bell Ap. Cas. 53-58. 

Stand committed, (in order of court). 103 
Miiss. 57. 

Stand, keeping a, (what is not). 8 East 
336. 

Stand SECimrTY por the payivient, (in- 
dorsed by the obligee upon a bond). 16 Serg. & 
E. (Pa.) 79. 

Stand seized, (covenant to). 12 Mass. 96 ; 
2 Hill (N. Y.) 659: Burr. 1445 j 1 Chit. Gen. 
Pr. 324. 

STANDABD. — That which is of un- 
doubted authority, and the test of other 
things of the same kind ; a settled rate. 

STANDARD OP WEIGHT, or 
MEASURE. — weight or measure fixed 
and prescribed by law, to which all other 
weights and measures are required to cor- 
respond. 

Standing, (defined). 121 Mass. 867; 122 
Id. 60. 

STANDING BT.-Sanctioning by 
silence and inaction. See Lying By. 

Standing by, (defined). 8 Blackf. (Ind.) 45, 
47 ; 6 Ind. 289. 

STANDING MUTB.~5feMuTB. 

STANDING ORDERS are rules and 
forms regulating the procedure of the two houses 
of parliament,^ each having its own. They are 
of equal force in evexy parliament, except so far 
as they are altered or suspended ftpm time to 
time. Oox Inst. 136 ; May Pari. Pr. 185. 

STANNARIES are a district which in- 1 
eludes all parts of Devon and Coniwall whei'e 
some tin work ia situate and in actual operation. 
The tin-miners of the stannaries Ixave certain 
peculiar customs and privileges, some of which 
are referred to under the head of Tin-Bounding. 
Civil actions in respect of matters arising witlxin 
the stannaries may be brought in the Stannary 
Court, which is a court of record held before a 
judge called the “ vicr warden of the stannaries;” 


it also has power to wind up cost-book mining 
companies. (Bain. M & M. 571 ; 3 Steph, Com. 
298.) Formerly an appeal lay to the lord warden 
of the stannaries, and from him to the Privy 
Council, but this jurisdiction has been trans- 
ferred to the Court of Appeal. Judicature Act, 
1873, g 18. 

The Stannaries Act, 1869, contains provisions 
relating to the regulation of mining partnerships 
working mines in the stannaries. The procedui e 
of the court is regulated by various statutes from 
4 and 5 Will. IV. c. 42, to 18 and 19 Viet. c. 32, 
and by tlxe General Orders of 1876. Procedure 
in the Court of the Vice-Warden of the Stan- 
naries. 

STAPLE. — A public mart wbich anciently 
was appointed by law to be held in Westminster, 
Newcastle, Bristol, and other places. A court 
was held before the mayor of the staple, which 
court was gov^erned by the law merchant. It 
appears from Stat. 14 Eich. 1 1., that the staple 
goods of England then were wool, woolfels, 
leather, lead, tin, cloth, butter, cheese, &c. 

STAPLE INN.— An Inn of Chancery. See 
Inns of Chancery. 

STAR. — The deeds, obligations, &c., of the 
Jews; also a schedule or inventory. 4 Steph. 
Com. (7 edit.) 309 n. 

STAR-CHAMBER was a court which 
originally hud jurisdiction ^‘in cases where tJie 
oi-dinary coui*se of justice was so mucli obstructed 
by one party, through writs, combination of main- 
tenance or overawing influence, that no inferior 
coui’t would find its process obeyed.” (1 Hallam 
Const. Hist. ol ) The court* consisted of the 
Privy Council, tlxe common law judges and (it 
seems) all jioers of jxarliament. In the reign of 
Henry VIII. and his successors the jurisdiction 
of the court was illegally extended to such a 
degi’ee (especially in punishing^ disobedience to 
the king’s arbitrary proclamations) that it be- 
came oilious to the nation, and was abolislied by 
Stat. 16 Cui'. I. c. 10. 2'Id. 97 ; 4 Steph. Com. 
310. 

Star-chamber, (history and origin of court 
of). 12 Am. L. Kev. 21 ; 4 Bl. Com. 266, 267 n. 

STARE DECISIS. -To abide by 
authorities or cases already adjudicated 
upon. 

STARE IN JUDICIO.— Tosue; to liti- 
gate in a court. 

STARRUM.— Star. 

STATE.— 

g 1. A State ia a collection of persona 
occupying a certain toiritory, and having 
a legislative and executive organization 
free from the control of any other human 
power. The name *'8tato” is sometimes 
given to bodies wbich are really only parts 
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of a State, such as the separate organiza- 
tions which collectively make up the 
United States of America, or to govern- 
ments, such as those of Monaco, San 
Marino and Andorra, which are under the 
protection or control of other States ; 
hence a '‘State/’ in the ordinary and 
proper sense of the word, is described as 
an independent or sovereign State. As to 
the criteria of a State, see 2 Pish. Dig. 4093 
€t seq, 

§ 2. Every State consists of two parts, 
the sovereign part and the subject part. 
In its external relations or dealings with 
Other States the sovereign part, or a branch 
of it, represents the State. The relations 
between independent States are governed 
by what is called “ international law ” (^. u) 
In its internal relations, that part of the 
sovereign government of a State which is 
entrusted with the executive power en- 
forces the law dealing with the relations 
between it and the subject members of the 
State. It is, therefore, considered as repre- 
senting the whole State, and hence the 
term State” is frequently used in the 
sense of " executive power in a State,” as 
when we say that the public law deals 
(among other things) with the relations 
between the State and the private members 
of the community. {See Law, g 6.) As 
the State has the power of enforcing the 
law, it cannot be subject to legal duties, for 
otherwise it would have to enforce the law 
against itself. As to the subject of States 
generally, see Austin’s and Holland’s works 
on Jurisprudence, passim. See Act of 
State ; Petition- op Eight. 

g 3. Claims against foreign States.— 
It has been already mentioned that the re- 
lations between independent States are 
governed by international law, the nature 
of which is explained under that title. As 
one State cannot enforce a claim against 
another by legal procedure, it follows that 
no member of any State can enforce a 
claim against another State by legal pro- 
ceedings in any court of justice external 
to the latter State, Therefore, if a foreign 
State borrows money from an American 
citizen, or commits what in the case of a 
private individual would be a tort against 
an American citizen, no proceedings can 
be taken in the American courts to enforce 
the claim thus arising, even although the 


foreign State may have property within 
the jurisdiction of the American courts. 
This rule is subject to two apparent excep 
I tions : (1) that if proceedings are taken by 
' A. against B. in the American courts in 
respect of property in which a foreign 
State claims or is believed to have an in- 
terest, it may be made a party to those 
proceedings as defendant to enable it to 
come for'ward and sustain its claim ; here, 
however, it is obvious that the foreign 
State, though in form a defendant, is really 
a plaintiff; (2) that if a foreign State takes 
proceedings in an American court against 
a private individual, the defendant can in- 
stitute a cross-action or set up a set-off or 
counter-claim against the plaintiff as if the 
foreign State were a private person. 

g 4. “State” — “Estate.” — “State,” 
in the old books, sometimes stands for 

estate.” Co. Litt. 206 b. 

State, fwhat constitutes). 2 Car. & P. 223. 

(Cherokee nation of Indians is not), 

5 Pet. (U. S.) 21. 

(in United States constitution), 7 

Wall. (U. S.) 700; K. M. Charlt. (Ga.) 374. 

(in act for the government of seamen 

in the merchant service). Deady (U. S.) 118. 

(in statute prohibiting lotteries). 4 

Conn. 445. 

State, absent prom the, (in a statute). 8 
Ala. 386. 

State, citizen of a, (in United States con- 
stitution). 2 Cranch (U. 8.) 445. 

State, foreign, (in United States constitu- 
tion). 5 Pet. (U. S.) 1. 

STATE OF FACTS AND PRO- 
POSAL. — In English lunacy practice, when 
a person has been found a lunatic, the next step 
is to submit to the master a scheme, called a 
“state of facts and proposal,” showing what is 
the position in life, property and income of the 
lunatic, who are his next of kin and heir-at-law, 
who are proposed as his committees, and what 
annual 'Siim is proposed to be allowed for his 
maintenance, From the state of facts and 
the evidence adduced in support of it, the master 
frames his report. (Elm. Pr. Lun. 22; Pope 
Lun. 79. See Report, g 2.) A similar prac- 
tice formerly prevailed in Chancery. 

State prison, (in a statute applies either to 
the penitentiary or county jail). 77 N, 0. 319. 

State secrets, (what are). 8 Bouv. Inst, 
g 3214. 

State spboifio tax, (what is not), 82 Mich 
406 ; 20 Am. Rep. 654. 

STATE TRIAL,— A trial for a politi- 
cal offense. 

STATE TRIALS. -A work in thirty^ 
three volumes, octavo, containing all trials 
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for offenses against the State and others 
partaking in some degree of that charac- 
ter, from the 9 Hen. II. to the 1 Geo. IV. 

STATED ACCOUNT.— Account, 
g3. 

ST-A.TEI) ACCOUNT, (defined). 3 Pick. (Mass.) 
113. 

(what is). 1 Baldw. (U. S.) 539; 7 

Cranch (U. S-) 147; 12 Pet. { U. S.) SOI, SSo; 1 
Atk. 1; 2 Id. 251 ; 2 Saund. 127 n.; 2 Ves. Sr. 
239 

(what is not). 5 Cranch (U. S.) 15, 

(not equivalent to “account closed *'). 

6 Dane Abr. lo2. 

St.\ted attendance, (on divine worship), 
31 N. Y. 550. 

STATEMENT . — See Answer, 61 n.; 
Bill of Complaint, 1 1. 

Statement, (as equivalent to “bill of excep- 
tions”). 14 Cal. 510. 

STATEMENT OP AFFAIRS. — In 
English bankruptcy practice, a bankrupt or 
debtor who has presented a petition for liquida- 
tion or composition must produce at the first 
iiieeting of creditoi-s a statement of his affaire, 
giving a list of his creditors, secured and unse- 
cured, with the value of the securities, a list of 
bills discounted, and a statement of his property. 
Bank, Act, 1869, ^ 19 ; Rules of Court, 1870, rr. 
91. 92, 274, form 39. 

Making a material omission in a statement of 
afiiura is a misdemeanor, punishable with im- 
risonment for two yeiu*s. Debtors Act, 1869, 

ii; 

STATEMENT OE CLAIM.— 

? 1. A written or printed statement by the 
plaintiff in an action in the English High Court, 
showing the facts on which he relies to support 
his claim against the defendant, and the relief 
which he claims. It is delivered to the defen<l- 
ant or his solicitor. The delivery of the state- 
ment of claim is usually the next step after 
appearance (q. v,), and is the commenceiiieut of 
the pleadings (g^. v.) 

The next step in the action is the sjtatement 
of ilefense (g. r.) 

^ 2. Notice in lieu of statement of 
claim. — If the writ is specially indorsed, the 
plaintiff may, in lieu of delivering a statement 
of claim, deliver a notice to the effect that his 
claim is that which appeare by the indoreeinent,; 
but he may be ordered to deliver a further state- 
ment. (Buies of Court, xxi. 4.) If the defend- 
ant in appearing states that he does not lequire 
the delivery of a statement of claim, the plaint- 
iff need not deliver one, but he may if he likes, 
at lus own risk as to costs. (Id. xix. 2, xxi. 1.1 
A statement of claim also becomes unnecessary 
if the parties agree to a special case (a. r.), or if 
the plaintiff obtains judgment under Order 
XIV. See Judgment, | 9, 

§ 3. If the defendant does not enter an appear- 
imce, and the action is one in which the pla{ntil!‘ 
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cannot sign judgment for default of a]>pearance 
(as where it is an action for an account, redemp- 
tion or the like), the plaintiff must file tJie 
statement of claim with the proper officer of 
the court, and set down the action on motion 
for judgment. Rules of Court, xiii. 9, xix. 6, 
xxix. !()- 6'ee A ction; Joinder, g 1 ; Relief; 
Writ op Summons. 

STATEMENT OF DEFENSE.— 

§ 1. In the practice of the English High 
Court, where the defendant in an action does 
not demur to the whole of the plaintiff’s claim, 
he delivers a pleading called a “statement of 
defense.^’ The statement of defense deals with 
the allegations contained in the statement of 
claim (or the indorsement on the writ if there 
is no statement of claim), admitting or denying 
them, and, if necessary, stating fresh facts iw 
explanation or avoidance of those alleged by 
the plaintiff. 

§ 2. Defense and oounter-claina— De* 
fense and demurrer.— If the defendant 
wishes to set up a counter-claim {q. v.) he adds it 
to his defense, (Rules of Court, xix. 2, 3, xxii,) 
and the pleading is then called a “statement of 
defense and counter-claim.’^ If he desires to* 
demur to part of the statement of chum, and 

S ut in a defense as to the rest, he combines the* 
efense and demurrer in one pleading. Id* 
xxviii. 4. See Pleading. 

STATEMENT OF PABTIOtTLARS. 
— In English practice, when the plaintiff claims- 
a debt or liquidated demand, but has not indorsed' 
the writ specially (i. e. indorsed on it the particn** 
lars of his claim under Order iii. r. p), and the* 
defendant fails to appear, the plaintiff may file* 
a statement of the particulars of his claim, and' 
after eight days enter judgment for the amount,, 
as if the writ had been specially indorsed. Rules* 
of Court, xiii, 6. See Writ of Summons. 

STATEMENT OF REPLTr.--See- 

Reply. 

STATjEJSMAN,— A freeholder and farmer 
in Cumberland, 

STATICS. — The science which con*- 
aiders the weight of bodies. 

STATIM. — Immediately^ 

Stating, (distxnguiahed from “showing”). 
How. (N.Y.) Pr.297. 

STATINO PART OP A BILL.— 
That part of a bill in Chancery in which, 
the plaintiff states simply the facta of his 
case; and it is distinguished from the* 
charging part of the bill and from the* 
prayer. 

Station, (defined). 4 Otto (XJ. S.) 219, 220 
41 Conn. 134, 

* (in army regulation of 1863). 15 Ct 

of CL 264, 

Station, naval, (defined). 13 East 685. 
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STATIONARIUS.— Tlie same as stagiar- 
ius [q, 

Statio:staiiy, (defined). 1 Col. T. 160. 

(what isj. ^55 Ala. 704. 

STATIOTSTBBS’ HALL.—The Stat. 5 
and 6 Viet. c. 45, authoi'izes, in every case of 
copyright, the registration of the title of the 
proprietor sit stationers’ hall, and pn^vides that, 
without previous registration, no action shall be 
comnnence<l, though an omiw^ion^ to register is 
not otherwise to afiect the copyright itself. It 
was founded A. D. 1553. 2 Hall. Hist. Lit. pt. 
'2, e. Tiii., p. 366; 3 Steph. Com. (7 edit.) 3/. 

STATIST.— A statesman; a politician; 
•one skilled in government. 

STATISTIC, or STATISTICAL.— 

Political. 

STATISTICS. — ^That part of political 
jBcience which is concerned in collecting 
-and arranging facts illustrative of the con- 
‘dition and resources of a State. The sub- 
ject is sometimes divided into (1) histori-, 
»cal statistics, or facts which illustrate the 
tformer condition of a State ; (2) statistics 
-of population; (3) of revenue ; (4) of trade, 
commerce, and navigation; (5) of ^the 
^noral, social and physical condition of 
'the people. See Knight Cyclop. 

It has been observed that neither the 
•derivation of this word, the meanings of 
its collaterals (of statist especially), nor the 
wants of our language, which has no word 
• comprehending the whole of political 
science, warrant this restriction.— 

Lond, 

STATU LIBER. —In the civil law, a slave 
made free or enfranchised by testament condi- 
tionally. 

STATUS.— 

i 1. The status of a person is his legal 
position or condition. Thus, when we say 
that the status of a woman after a decree 
nisi for the dissolution of her marriage 
with her husband has been made, but be- 
fore it has been made absolute, is that of a 
married woman, we mean that she has the 
same legal rights, liabilities and disabili- 
ties as an ordinary married woman, (Nor- 
man V. Villars, 2 Ex. D. 359.) The term is 
chiefly applied to persons under disability 
{ q » V,), or persons who have some peculiar 
condition which prevents the general law 
from applying to them in the same way as 
it does to ordinary persons. 


J 2- The question of status is of import- 
ance in jurisprudence, because it is gen- 
erally treated as a basis for the classifica- 
tion of law, according as it applies to 
ordinary persons (general law, normal law, 
law of things), or to persons having a 
status, i- e. a disability or peculiar legal 
condition, such as infants, married women, 
lunatics, convicts, bankrupts, aliens, public 
officers, &c., (particular law, abnormal law, 
law of persons.) See Holl. Jur. 83 et seq,, 
where the opinions of other writers are re- 
ferred to and criticised. See^ alsOj Kuntze 
Excurse 369. 

^ 3. “ Status is sometimes applied by 
analogy to things, as where we speak of a 
house having acquired the status of an 
ancient building, Angus v. Dalton, 3 Q. B. 
D. 100. See Ancient Houses, &c. 

STATUS DE MAHBRIO.— The assem- 
bly of the tenants in the court the lord of a 
manor, in order to do their customary suit, 

STATUS QUO. — The existing state 
of things at any given date. Status quo 
ante bellum^ the state of things before the 
war. 

Statuta pro publico oommodo late 
interpretantur (Jenk. Cent. 21): Statutes 
made for the public good ought to be liberally 
construed. 

STATUTABLE, or STATUTORY, 

is that which is introduced or governed by 
statute law, as opposed to the common 
law or equity. Thus, a court is said to 
have statutory jurisdiction when jurisdic- 
tion is given to it in certain matters by act 
of parliament. {See Tetitxon, g 4.) For 
other examples, see Conveyanob, U 8; 
Declaration, i 6 ; Mortgage, § 17. 

STATUTE.— 

g 1. A statute is technically the same 
thing as an act of parliament or congress 
{q, t;.), though in practice the term is usu- 
ally confined to public acts. Cox Inst. 19. 

In this sense statutes are of the follow- 
ing kinds : 

g 2, A statute is said to be 'Mcclara- 
tory,” when it does not profess to make 
any alteration in the existing law, but 
merely to declare or explain what it is; 
“remedial,*' when it alters the common 
law (1 Bl Oom» 86) ; '' amending/* when 
it alters the statute law; consolidating/^ 
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when it consolidates or throws together, 
into oje statute, several previous statutes 
relating to the same subject-matter, with 
or without alterations of substance, (for 
an instance, see the English Settled Estates 
Act, 1877 ;) “ disabling,” or “ restraining,” 
when it restrains the alienation of prop- 
erty, and “ enabling,” when it removes a 
restriction or disability, (these terras are 
especially applied to the statutes relating 
to leases by bishops, colleges, vicars, ten- 
ants in tail, <fec. Co. Litt. 44a; 2 Bi. Com. 
818 et seq. ; 2 Steph. Com. 734 et seq, ; Phil- 
lim. Ecc. L. 1645; Woodf. L. & T. 20;) 
“ penal,” when it imposes a penalty or for- 
feiture (3 Bl. Com. 161), as in the case of 
the statutes relating to game, smuggling, 
the profanation of the Lord's day, <fec. See 
Action, ? 9 ; Informer ; Penalty; Sunday. 

g 3. Collections of the English public general 
statutes, called the “Statutes at Large,” have 
been published by various editors, the most well 
known being that by Kufi head. An edition of 
the statutes from Magna Cliarta to the end of 
Queen Anne's reign has been printed by the 
Kecord Commissioners from the original records, 
under the title of the Statutes of the Realm; 
and an edition of the statutes, prepared by the 
Statute Law Committee, with all repealed acta 
and parts of acts omitted, has been published by 
government under the title of Statutes Revised, 
as a preparation towards an authoritative con- 
solidation of the whole statute law. 

As to statute law, see Law, g 4. 

The principal works on statutes and 
their interpretation are — Coke's Second 
Inst. ; Barrington on the Statutes ; Dwar- 
rifl on Statutes ; Maxwell on the Interpre- 
tation of Statutes; and Hardoastle on 
Statutory Law. 

g4. “Statute” also sometimes means a 
kind of bond or obligation of record, be- 
ing an abbreviation for “statute mer- 
chant” or “statute staple” {q, v.) 

Statttte, (how constraed). 12 Pet, (U. S.) 
72; 1 Harr. (N. J.) 286. 

(includes “ordinance”). 2 Civ. Pro. 

(N. Y.) 126. 

(distinguished from “constitution”). 1 

Abb. U. S. Pr. 170. 

(effect of on the common law). 6 Cow. 

(N. Y.) 168. 

(when begins to operate), 1 Halst. 

(N. J.) 383; 4 X, R. 600. 

— (lessening the time for exercising a 

previously existing right is constitutional). 1 
HilKN.y.) 324. 

Statute, affirmative, (does not takt away 
the common law). 14 Wend. (N, Y.) 255. 

Statute book, (when in primd facie evidence 
of the law). 3 Pick. (Mass.) 293, 


STATUTE FAIR.— A fair at which lab- 
orers of both sexes stood and ofiered themselves 
for hire ; sometimes called also “ Mop.” 

STATUTE MERCHANT — STAT- 
UTE STAPLE. — A statute merchant is a 
bond acknowledged before the chief magistrate 
of some trading town pursuant to the statute De 
mercatoribics, 13 Edw. I. (whence the name). A 
statute staple is a bond acknowledged pursuant 
to 27 Edw. III. c. 9, before the mayor of the 
staple, that is to say, the grand mart for the 
principal commodities or manufactures of the 
kingdom, formerly held by act of parliament in 
certain trading towns. They were both origin- 
ally intended to encourage trade by providing a 
speedy remedy for recovering debts. Every 
statute is required by the act to be sealed with 
the seal of the debtor and of the king, and en- 
rolled. It is therefore a bond of record, (see 
Record ; Rolls,) and the addition of the king's 
seal made it of so high a nature that on failure 
of payment by the debtor at the day assigned, 
execution might be awarded without any pre- 
liminary proceedings, whereby not only the body 
of the debtor might be imprisoned and his goods 
seized in satisfaction of the debt, but also his 
lauds might be delivered to the creditor till out 
of the rents and profits the debt was satisfied; 
during that time the creditor was called “ tenant 
by statute merchant” or “statute staple,” and 
had a chattel interest in the lands. (See 2 111. 
Com. 160: 2 Wms. Saund. 216; Shep. Touch. 
853. See Estate, § 5.) Statutes merchant and 
statutes staple formerly charged the land of the 
debtor; but this privilege has been abolished. 
(Stat. 27 and 28 Viet. c. 112. See Judgment, | 
16.) It seems that statutes merchant and staple 
are still payable, on the death of the debtor, in 
priority to his ordinary debts. Statutes mer- 
chant and statutes staple are, however, now quite 
obsolete. Wms. Pers. Prop. 130; Wms. Real 
Prop. 90. See Recognizance. 

STATUTE OF ALLEGHANOE DB 
FAOTO.— An act of 11 Hen. VII. c. 1, re- 
quiring subjects to give their allegiance to the 
actual king for the time being, and protecting 
them in so doing. See Allegiance. 

STATUTE OF FRAUDS. — The 
Stat. 29 C4r. II. c. 3, passed “for the pre- 
vention of frauds and peijuries.” With 
this object it enacts (U 1 nnd 2) that leases 
of lands, tenements or heredita^ments (ex- 
cept leases not exceeding three years, re- 
serving a rent of at least two-thirds the 
value of the land) shall Imve the force of 
leases at will only, unless they are put in 
writing and signed by the parties or their 
agents. Section S requires assignments 
and surrenders of leases and interests in 
land (not being copyholds, &c.,) to be in 
writing. Section 4 enacts that no action 
shall he brought upon any special promise 
1 by an executor or administrator to answer 
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damages out of his own estate, or upon a 
guarantee, or upon an agreenieiit made in 
consideration of marriage, or upon -any 
contract or sale of lands, <fec., or any' in- 
terest in or concerning them, or upon any 
agreement that is not to be performed 
within a year, unless the agreement is in 
writing and signed by the party to be 
charged, or his agent. Sections 5 and 6, 
and 19 to 23, as to wills, &c., are no longer 
in force {see Will). Sections 7 and 9 re- 
quire declarations or creations of trusts of 
lands, &c., and all assignments of trusts, 
to be in writing, signed by the party. 
Section 8 exempts trusts arising by impli- 
cation of law. Sections 10 and 11 made 
the lands of a cestui que trust liable to his 
judgments and obligations. Section 12 
enacts that estates pur auter vie shall be 
devisable and liable to the owner’s debts, 
and if not otherwise disposed of shall go 
to bis personal representatives. Section 
16 enacts that no writ of execution against 
goods shall bind the property therein until 
the writ is delivered to the sheriff to be 
executed. Section 17 enacts that no con- 
tract for the sale of any goods, wares and 
merchandises for the price of £10 or up- 
wards shall be good unless the buyer accept 
and receive part of the goods so sold, or 
give something in earnest or part payment, 
or unless some note or memorandum of 
the contract be made and signed by the 
parties to be charged, or their agents. The 
remaining sections are unimportant. Sec 
tions 1, 2 and 3 must be read in connection 
with Stat.8 and 9 Viet. c. 106, which enacts 
that all leases required to be in writing, 
and all assignments of chattel interests in 
land, (not being copyhold, &c„) must be 
made by deed. Section 4 must be rend in 
connection with Stat. 19 and 20 Viet. c. 97, 
which makes it unnecessary that the con- 
sideration for a guarantee should appear 
in writing. Section 12 was supplemented 
by Stat. 14 Geo. II. o. 20, i 9, and super- 
seded by U S and 6 of the English Wills 
Act, 1837. (See Ocoupancy, S 3.) The 16th 
section has been modified by Stat. 19 and 
20 Viet. c. 97, so as to protect bond fide pur- 
chasers of goods not actually seised under 
an execution. The 17th section has been 
supplemented by Lord Teuterden’a Act (9 
Geo. IV. 0 . 14), which declares that its pro- 
visions shall extend to all contracts for the 


sale of goods of the value of £10 and up 
wards, notwithstanding the goods ar# to be 
delivered, or made, procured and delivered, 
at a future time. (As to the statute gen- 
erallj^see Agnew on the Statute of Prauds. 
As to the sections relating to contracts, se( 
Smith on Contracts and Chitty on Con- 
tracts, passim.) Part of ? 10 and g 18 (17 
in the Revised Statutes) have been repealed 
by the Statute Law Revision Act, 1881. 

STATUTE OP USES.— Use. 

Statute, personal, (distinguished from 
“real statute”). 2 Kent Com. 456. 

Statute, retrospective, (when void), i 
Paige (N. Y.) 323. 

STATUTE ROLL. — A roll upon wliicli 
an English statute, after receiving the roya 
assent, was fca'inally entered. 

STATUTE STAPLE . — See Statute 
Merchant. 

STATUTES OP DISTRIBUTION. 
— See Advancement, I 2; Distribution; 
Next of Kin, 2 2. 

Statutes of England, (in New York con- 
stitution). 6 Pet. (U. S.) 110. 

STATUTES OF LIMITATION.— 
See Limitation of Actions. 

Statutes of limitation, (defined). 89 Ga. 
405. 

STATUTI. — In the civil law, advocatep, 
members of the college. 

STATUTO MBROATORIO.— /See De 
Statuto Mercatouio. 

STATUTO STAPUL.iE.— /S’ee De Stat- 
UTo Stapulas ; Statute Merchant. 

Statutory award, (defined). 23 Ind. 648. 

Statutory dei'initions, (of crimes, should 
be adhered to). 2 Minn. 123. 

STATUTORY EXPOSITION. 
— When the language of a statute is mn- 
biguous, and any subsequent enactment 
involves a particular interpretation of the 
former act, it is said to contain a statutory 
exposition of the former act. 

STATUTORY OBLIGATION.-Au 

obligation arising under ai stutuie. It may 
be either to pay money or to perform cer- 
tain acts, e. g. maintain fencoH, erect ac- 
commodation works, and the like. The 
obligation does not usually attach until the 
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happening of some event or the doing of 
some act by the party obliged. See Obli- 
gation. 

STATUTORY RELEASE.— A convey- 
ance which supenseded the old compound assur- 
ance by lease and release. It was created by the 
4 and 5 Viet. c. 21, which abolhlied the lease for 
a year. 

STATUTUM. — ^A statute; an act of par- 
liament 

Statutum afarmativum non derog’at 
commimi legi ( Jenk. Cent 24) ; An affirma- 
tive statute does not derogate from the common 
law. 

STATUTUM DB MEROATORI- 
BUS. — The statute of Acton Burnell (g-. v.) 

Statutum es: gratia regis dloitur, 
quando rex dignatur cedere de jure 
suo regio, pro oommddo et quiete 
populi sui'(2 Inst 378) : A statute is said to 
be by the grace of the king, when the king 
deigns to yield some poi-tion of his royal rights 
for the good and quiet of his people. 

Statutum generaliter est intelli- 
gendum quando verba statuti sunt 
specialia, ratio autem generalis (10 
Co. 101): When the words of a statute are 
special, but the reason of it general, it is to be 
understood generally. 

STATUTUM HIBEROTJE DB CO- 
H-2EREDIBUS,— The Stat 14 Hen. HI. 
The third public act in the statute book. It has 
been pronounced not to be a statute. In the 
form of it, it appears to be an instruction given 
by the king to his Justices in Ireland, directing 
them how to proceed in a certain point where 
they entertained a doubt. It seems the justices 
itinerant in that country had a doubt, when land 
descended to sisters, whether the younger sisters 
ought to hold of the eldest, and do homage to 
her for their seveml portions, or of tlie chief 
lord, and do homage to him ; and certain knights 
had been sent over to know what the practice 
was in England in such a case. 1 Beeves Hist. 
Eng. Law 259. 

STATUTUM SBSSIOHUM.— The 
statute sessions. A meeting in every hundi-ed 
of con8tal»les and householders, by_ custom, for 
tJie ordering of servants, and debating of difter- 
ences between masters and servants, rating of 
wages, <&c. 6 Eliz. c. 4. 

Statutum speoiale statute special! 
non derogat (Jenk. Cent. 199) : One special 
statute does not take from another special statute. 

STATUTUM WALLIAS.— The Statute 
of Wales, passed 12 Edw. L, being a sort of con* 
Btitwtion for the principality of Wales. See 2 
Beeves Hist. Eng. Law 93, 99. 


STAURUM. — A store, or stock of cattle. 
(Dyer 110.) A term of common occurrence in 
the accounts of monastic e&tablishmenls . — Cowell 

STAY.— 

2 1. A stay of proceedings in an action 
is a suspension of them; thus, if the 
plaintiff is ordered to do something and 
fails to do it, the proceedings may be 
ordered to be stayed until he complies 
with the order. So the court may order 
execution to be stayed until an appeal is 
decided. A stay of proceedings is some- 
times produced ipso facto^ without an ex- 
press order to that effect, as where a party 
obtains a rule nid for a new trial. 

^ 2. In English practice, “stay of proceedings” 
also sometimes means a total discontinuance of 
the action ; thus, if an action in the Queen^s 
Bench is compromised, an order staying the pro- 
ceedings is generally obtained. {See Arch. Pr. 
1100 6t seq,) In the Chancery Division the term 
is also so used, but in strictness it is only accurate 
when a decree or judgment has been given, for 
in such a case the suit or action cannot be dis- 
missed, because the court lias adjudichted on it, 
and therefore all that can be done is to stay pro- 
ceedings under the decree or judgment. ^ fiefore 
decree or judgment the proper way of disposing 
of an action is either by discontinuance (g. v.) or 
by an order dismissing the action. 

Stay, (equivalent to “supersedeas”). 1 Houst 
(Del.) 694. 

STAY OF EXECUTION,— Stay, 
gl; afeo, Dje Ventre Inspiciendo ; Jury, 
§ 10 . 

STAY OP PROOBEDINGS.-flee 

Stay, §§ 1, 2. 

Steal, (synonymous with “theft”). 9 Tex. 
App. 463. 

(in a statute). 32 Tex. 640. 

Steal, plunder a.nd, (ha crimes act). 
Sprague (U. S.) 196. 

STEALING. — See Embezzlement ; 
Larceny; Bobbery. 

Stealing, (does not ex vi termini convey the 
charge of felony), 3 Wheel. Cr, Oas. 183. 

STEALING OHILDREN.-^e^KiB- 

NAI'PING. 

Steam saw-mill, (in an insurance policy). 
20 Barb. (N. Y*) 635. 

Steamboat, (in navigation laws). 4 Sandf. 
(N. Y.) 492, 506. 

Steamboat clause, (in an insurance policy, 
construction of). 32 Pa. St, 361. 

Steamship, (in bill of ladittg)i L. B. 7 
JB. 566. 
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STEEL-BOW O-OODS.— Corn, cattle, 
stmw, and implements of husbandry, let or de- 
li vered by a landlord to a tenant, by which the 
tenant is enabled to stock and work a farm ; in 
consideration of which he becomes bound to 
return articles, equal in quantity and quality, 
at the expiration of the lease . — BeU X>icL 

Steer, (defined). 2 Mont, T. 543, 546 j 
McCahon (Kans.) 100. 

STELLIOITATB. — A kind of crime which 
is committed by a deceitful selling of a thing ; 
as if a man should sell as his own estate that 
which is another’s. 

In the Roman law, the making a second 
mortgage without giving notice of the first ; but 
the crime was not committed if the land were 
equal in value to all the charges upon it. D. 13. 

STEP-DAUGHTER.— Step, I 6. vice, 
loco, in the place or stead of, e. g, the 
daughter of one’s wife or husband by a 
former husband or wife* 

STEP-FATHER.— The husband of 
one’s mother, who is not one’s father. 

STBP-MOTHBB. — The wife of one’s 
father, who is not one’s mother, 

STBP-SON,— The son of one’s wife or 
husband by a former marriage. 

STERILITY. — Barrenness; incapa- 
city to bear children. See Impotency. 

Steriuty, (defined), 2 Mau. & Sel. 359. 

STERBRECHE, or STREBRIOH.— 
The breaking, obstructing, or straitening of a 
way . — Tenrm de la Ley* 

STBRLING.—Genuine; having passed 
the test; money; standard-rate. 

Sterling money, (award payable in). Coze 
(N. J.) 84. 

STET BILLA.— If the plaintiff in a plaint 
in the Mayor’s Court of London has attached 
property belonging to the defendant and obtained 
execution against the garnishee, the defendant, 
if he wishes to contest the plaintiff’s claim, and 
obtain restoration of his property, must issue a 
scire facias ad disprobandum deb Hum {see Scire 
Facias, § 13) ; if the only question to be tried 
is the plaintiff’s debt, the plaintiff in appearing 
to the scire facias prays stet billa, “that his bifl 
original,” i. e. his original plaint, “may stand, 
ana that the defendant may plead thereto the 
action then ]proceeds in the usual way as if the 
proceedings in attachment (which are founded 
on a fictitious default of the defendant in appear- 
ing to the plaint) had not taken place. Brand. 
For. Att. 115 and forms. See Foreign Attach- 
ment. 


STET PROCESSUS, in the practice of 
the old common law courts, was an entry on the 
record in an action whereby it was ordered, with 
the consent of the parties, that all further pro- 
ceedings in the action be stayed. It could only 
be made with the consent of both parties, and 
apparently could only be entered as to the wdiole 
record. Arch. Pr. (3 edit.) 413 ; Quarrington v. 
Arthur, 11 Mees. & W. 491. 

STETHE, or STEDB. — Properly, a bank 
of a river, and many times a place. Co. Litt. 4 b. 

STEVEDORE. — A person employed 
to stow a cargo on board a ship. 

STEWARD was formerly used to denote an 
officer of the crown, or a feudal lord, who acteil 
as keeper of a court of justice, (Co. Litt. 61a; 
Co. Copyh. 2 45 ;) as, e. g. the lord high steward 
(q. V,) At the present day the only important 
example of the office occurs in the case of manors, 
for every manor has a steward, appointed by tlie 
lord, who theoretically acts as judge of the Cus- 
tomary Court Baron and the Court Leet, and iia, 
registrar of the freeholders’ Court Baron. Prac- 
tically, however, his duties are rather ministerial 
than judicial, for his chief function is to receive 
surrenders and grant admittances to the copy- 
hold lands of the manor, and keep the court 
roll. Elt. Copyh. 254. See Copyhold; Court 
Baron; Court Leet; Manor. 

STEWARD OP THE HOUSE- 
HOLD.— ^S'ee Marshalsea, 

STBWARTRY. — ^In the Scotch law waa 
synonymous with the English word “county.” 
Thus, “ any shire or stewartry in Scotland,” is 
used in the twelfth section of 5 and 6 Viet. c. 35 
(the Income and Property Tax Act) ; and by 1 
Viet. c. 39, it is enacted that the word “county” 
occurring in any future or existing act shall com- 
prehend and apply “ to any stewartry in Seotlanil, 
excepting where otherwise specially provided, or 
where there is anytliing in the subject or context 
repugnant to such meaning or application.” — 
Brown* See County. 

STEWS,— (1) Certain brothels anciently 
permitted in England, suppressed by Henry 
VlIL (2) Breeding-places for tame pheasants. 

STIOKLER. — (1) An inferior officer who 
cuts wood within the royal parks of Clarendon. — 
Omell An arbitrator. (2) An obstinate con- 
tender about anything. 

Sticks, (in a letter). 30 Ohio St. 16, 19. 

STIFLING A PROSECUTION.— 
Agreeing, in consideration of receiving a 
pecuniary or other advantage, to abstain 
from prosecuting a person for an offense 
not giving rise to a civil remedy, e* g* per- 
jury, As a general rule such an agree- 
ment invalidates any transaction of which 
it forms part, Keir v. l.eemau, 6 Q. B* 
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308; Wallace v. Hardacre, 1 Campb. 45; 
Williams v, Bayley, L. B. 1 H. L. 200. See 
Compound, § S ; Misprision, H 2, 3, 

STIIiLtlCIDIUM.— In the civil law, 
the water that falls from the roof of a 
house in scattered drops* 

STINT.— 

§ 1. Stinted common.— A stint is a limit, 
and, therefore, a stinted right of common of 
pasture is one where the number of beasts al- 
lowed lo be put on the common by each com- 
moner is limited, as opposed to common sans 
nombre, {See Sans Nombre.) A right of 
pasture may also be stinted in respect of time. 
Woolr. Com. 25. See View and Delivery. 

2 2. Stinted pasture.— Stint is also used 
in a special sense to denote the right of pasture 
of one of several persons who are tenants in 
common of land which they use as a common 
pasture ground for their cattle. Stinted pastures 
are^ grazing lands in moors, downs and wastes, 
which produce no crop, and which are open to 
each person who has a share in the pasture for 
a stinted or limited number of cattle. They are 
usually closed at certain seasons of the year for 
the better growth of the pasture, but are never 
held in severalty. The right of each joint owner 
of the herbage is known as a stint or cattle-gate. 
Elt. Com. 33-35. 

J 3. A stint is not a common, but a corporeal 
hereditament, and may be held for either free- 
hold' or customaiy estates. Elt. Com. 35, See 
Common ; Hereditament, g 2. 

g 4. Sometimes the lord of a manor has a 
" stint or limited right of pasture on the waste, 
during a certain part of the year, Elt, Com. 40. 
^ee Sheepwalk. 

STIPEND.— A salary ; settled pay; in 
English and Scotch law, a provision made 
for the support of the clergy. 

STIPENDIARY ESTATES, — Estates 
granted in return for services, generally of a 
military kind. 1 Steph, Com. (7 edit.) 174. 

STIPENDIARY MAG-ISTRATBS.— 
Paid magistrates. (As to these, see 2 and 3 Viet, 
c. 71, g 9; 11 and 12 M 42, g 29; 17 and 18 
M 20; 18 and 19 Id. 126, gg 16, 19 ; 21 and 22 
Id. 73.) By 26 and 27 Viet, c. 97, provision is 
made enabling stipendiary magistrates to be 
appointed in boroughs of more than 25,000 in- 
habitants. As to their deputies, see 32 and 33 
Id. 34. 

STIPENDIXJM.— Wages; pay. 

Stipulated and conditioned, (in an agree- 
ment). 1 Man, <fe By. 694. 

Stipulated and declared, (in a policy of 
insurance). 6 J. B. Moo. 199. 

STIPULATED DAMAGE, -Liqui- 
dated damage {q, t7.) 


Stipulated damages, (what are). 16 Serg. 
&E. (Pa.) 322. 

(distinguished from "penalty"). 4 

Wheel. Am. C. L, 119. 

Stipulated, it is, (in an agreement). 8 
Bam. & C. 308. 

STIPULATIO. — In the Boman law, siipvr 
latio was the verbal contract {verbis obligatio ) — 
and was the most solemn and formal of all the 
contracts in that system of jurisprudence. It 
; was entered into by question and corresponding 
answer thereto, by the parties, both being present 
at the same time, and usually by such words as 
*^spo7idesf spondeOf* promiMis? promitto^* and 
the like. — Brovm. ^ 

STIPTJLATIO AQUHilANA,— In the 
Boman law, a particular application of the siiptir 
and was used to collect together into one 
verbal contract all the liabilities of every kind 
and quality of the debtor, with a view to their 
bexng released or discharged by an accept ilatia^ 
that mode of discharge being applicable only to 
the verbal contract. — Brown. 

STIPULATION. — A bargain or agree- 
ment ; also, a recognizance of certain fide- 
jussors in the nature of bail, taken iu the 
admiralty courts. 

STIPULATOR. — ^Tn the civil law, the 
party who asked the question in the contract of 
stipulation ; tlie other arty, or he who answered, 
being called the prommor. But iu a more gen- 
eral sense, the term was applied to both the 
parties. — CJcUv. Lex. 

STIRBMANNUS. — ^A pilot or steersman. 
■^Lomesd. 

STIRPES. — ^Taking property by repre- 
sentation is called “succession per stirpes,'* 
in opposition to taking in one^s own right, 
or as a principal, which is termed succes- 
sion per capita. It is called "successior 
per stirpes," because it is according to the 
roots; i. e. all the branches inherit the 
same share that their root, whom they 
represent, would have done. See Pee 
Stirpes. 

STOCK.— 

g 1. “ Stock ” primarily means a common 
fund belonging to a partnership, corpora- 
tion or trading company, and used to 
enable it to carry on its business. {See a 
form of partnership deed in the Com pleat 
Clerk, 845. See Fund.) Thus, what is now 
generally called the “capital" of a com- 
pany was formerly called its “joint-stock/* 
meaning the commoij. or joint fund con- 
tributed by the members. {See Joint Stock 
Company.) The capital of a company is 
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generally divided into shares {q. v,), so that 
shares” and “stock” are in one sense 
the same thing, {sf.e Morrice v, Aylmer, L. 
B. 7 H. L. 717 ;) at the present day, how- 
ever, “stock” is generally used, in Eng- 
land, in its secondary sense {in/m, i 2) as 
opposed to “shares.” 

§ 2. In its secondary sense, “ stock 
signifies, in England, a fund or capital 
which is capable of being divided into and 
held in any irregular amount. Thus, the 
ordinary government funds, (consols, new 
threes, (&c.,) are called “stocks,” because 
a person can buy them in any amount 
(such as £99 19s, lid. as well as £100). A. 
share or debenture, on the other hand, is 
of a fixed amount, (such as £10, £50, £100,) 
and is incapable of subdivision or consoli- 
dation. Many companies, however, have 
the power of converting paid-up shares 
into stock, (English Companies Act, 1862, 
J iS; Companies Clauses Act, 1845, § 61;) 
and of converting debentures into deben- 
ture stock. See Debenture Stock. 

i B, “Stock ” also signifiea race, lineage, 
or family. 

Stock, (defined). 2 Chit. Gen. Pr. 30 app. 

(is a chose in action). 5 Price 217. 

(omnium is). 2 Esp. C31 ; 1 Stai-k. 

496. 

(is not money). 2 W. Bl. 684 ; 7 Com. 

Dig. 373. 

(in a will, does not include plate, furai- 

ture or linen). 31 Jur. 793. 

(bequest of, is a specific legacy). 4 

Ves. 7ol, 

(in charter of an insurance company). 

5 Cow. (K. y.) 435. 

(in a statute). 6 Ind, 310 ; 17 Id, 380 : 

103 Mass. 546; 23 N.Y. 192, 220. 

(in a -will). 33 Ind. 96 ; 7 Johns. (IT. 

Y.) Ch. 258 ; 3 Yeates (Pa.) 486 ; 51 Wis. 545 : 
3 Ves. 310; 19 II 299; 4 Com. Dig. 165. 
Stock, all farming, (in a will). 6 Russ. 12. 
Stock and crop, (in a will). 3 Meriv. 190, 
193. 

Stock and movable property, (in a will). 

6 Dana (Ky.) 34S. 

Stock and propebty m funds, (is personal 
property). 1 Chit. Gen. Pr. 96. 

Stock, annuity, (devise of). 1 Atk. 414. 
Stock, bank, (what is not). 10 Ves. 185, 288. 

(legacy of, is specific). 6 Pick. (Mass.) 

48; 221^.394. 

STOCK-BBOKEii.— One who buys 
and sells stock as the agent of others. See 
Broker, ? ,2. 

Stock, capital, (in charter of railroad com- 
flpanyj. 30 Ark. 693. 


exchange is a private society, and its rules 
are therefore only binding on its members 
and persons dealing with them subject to 
those rules. 

As to the legality of ‘Hime bargains” 
and “difTerences,” see Wager. 

Stock, family or house, (construed). 
Hob. 33, 

Stock in trade, (in an insurance policy). 2 
Hall (K. Y.) 490; 17 N, Y. 194 ; 6 Wlieel. Am. 
C. L. 206. 

(in exemption law). 19 Kan. 382. 

■ ■ ' — (in tax act). 101 Maas. 329. 

(in a will). 1 Bunb. 28, 

STOCK-JOBBER. -A dealer in 
stock; one who buys and sells stock on his 
own account on speculation. 

Stock, live and dead, (in a will). Bob. 
Wills 423. 

Stock, my, (in a will). 7 Ves. 5S4. 

Stock, my farming, (in a will). 5 Hubs. 12, 

Stock-note, (defined). 12 111. 390. 

Stock op haji^, wrought, raw and in 
PROCESS, (in a policy of insurance). 120 Mass. 
225, 226. 

Stock op my farms, (in a will). 17 Ch. D. 
697. 

Stock or funded debt, (in a statute), i 
Edw. (K. Y.) 93. 

Stock, other, (in a will). 9 Pick. (Mass.) 
461. 

Stock, public, (in a statute). 7 T. E. 630. 

Stock, public ob joint, (what is not). 3 
Stark. 158. 

Stock rent, (promissory note payable in). 
Adams (N. II.) 95. 

Stock subscription, (binding form of). 23 
Minn. 439. 

Stock upon his farm, (in a will). 8 East 
339. 

Stockholder, (what conf'titutee). 14 Wend. 
(N. Y.) 24. 

(who not bond fide). 54 Cal. 149. 

(in a statute). 60 111. 602; 8 Mass. 

472; 15 /d. 505; 16 M. 9. 

STOCKS. — An ignominious mode of punish- 
ment, formerly in use. 4 Bl. Com. 377. 

Stole windows, (not actionable words). 66 
Me. 62. 

Stolen, (synonymous with ‘Hheft’’). 9 Tox. 
App. 463. 

STOLEN* GOODS.— Possession, 
g4; Beceiving Stolen Goods. 

STOP OBDER-In English Chancery 
practice, when a fund (in cash, stock or other 
secm'ati©») is in court in a cause or prooee<iing, 
any person claiming an interest in it may apply 
to the court for an order to prevent it from being 
paid ont or otherwise dealt with; without notice 
to the applicant. The application is generally 
made by summons, and (if opposed) moat ba 
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supported bv an affidavit showing the applicant's 
inr€:est in the fund. Stop orders difier from 
restraining orders and distringas notices {g* v.) 
in being applicable only to funds in court. Stop 
ordei’s are also applicable to documents deposited 
“with an officer of the court. Ban. Ch. Pr. 1543 ; 
Fish. Mort. 117. See Payment into Coum. 

STOPPAGE. — In the civil law, compensa- 
tion or set-offi 

STOPPAGE IN TRANSITU is the 
right which an unpaid vendor has to re- 
sume the possession of goods sold upon 
credit, wdiere the vendee has become bank- 
rupt or insolvent before they come into his 
possession. Thus, if A. orders goods of B., 
and B. despatches them by carrier to A.’s 
address, but before they have been actually 
delivered he hears that A. has stopped 
payment, then B. is, allowed to counter- 
mand delivery before or 'at the place of 
destination, and to resume the possession 
of the goods, according to that equitable 
principle in the law of contract by which 
one party may withhold performance on 
the other becoming unable to fulfill his 
part of the contract. But it is not an un- 
limited right; for the vendor cannot exer- 
cise it if he has pai'ted with documents 
sufficient to transfer the property, and the 
vendee, upon the strength of them, has 
sold the goods to a do 7 id fide purchaser 
without notice. (Houst, St. in Tr. 1 ; Lick- 
barrow V. Mason, 2 T. R. 63; 1 H. Bl. 357 ; 
6 East 21; Sm. Merc. Law 548 et seq,; 
Maud. & P. Mer. Sh. 309 et seq.) The 
vendor's right ceases as soon as the tran- 
situs is determined, whether by the goods 
arriving at their destination, or by being 
delivered to a person on behalf of the 
vendee, or by the carrier agreeing, between 
himself and the vendee, to hold the goods 
for him, not as carrier, but as his agent. 
Ex parte Cooper, 11 Ch. D. 78. 

I 2 There is also a so-called right of 
stoppage in transitu in cases where there is 
no transit, as where goods are sold whilst 
in the possession of a warehouseman, and 
some act remains to be done for the com- 
pletion of the sale. Maud. & P. Mer. Sh. 
314 See Beliveey Oiuder ; Dock War- 
rant. 

Storpaob in transitu, (dodned). 57 N. H. 
454 ; 17 Wend. (N. Y.) 504 ; 23 Id, 611. 

Stoppino payment, (is not conclusive evi- 
dence of a bank's insolvency). 3 Wend. (N. Y.) 
614. 


Store, (synonymous with shop "). 18 Conn. 
432; 15 Gray (Mass.) 197. 

(in a deed). 8 Allen (Mass.) 293. 

(in a lease). 128 Mass. 487. 

(premises described as, in a writ of 

entry). 2 N. H. 9. 

(the breaking open of, is no burglary). 

4 Johns. (N. Y.) 424 

(in crimes act). 1 Mass. 516, 517. 

Store fixtures, (in a policy of insurance). 
16 Gray (Mass.) 359. 

Storehouse, (defined). 3 Ired. (N. C.) L* 
570. 

(what is), 19 Ala. 527. 

(in a penal statute). 12 Bush (Ky.) 

397. 

STORES. — The supplies of different 
articles provided for the subsistence and 
accommodation of a ship’s crew and pas- 
sengers. 

Stores, (in a devise). 41 Mich. 552. 

Stores, sea, (what are not). Gilp. (U, S.) 
299. 

Storing, (defined). 16 Barb. (N. Y.) 119; 
3 N. Y. 122, 127. 

(in an insurance policy). 5 Minn, 

492; 3 Harr. (N. J.) 480; 1 Hall (N. Y.) 226, 
235; 6 Wend. (N. Y.) 628. 

Storm, fire or, (in an insurance policy). 3 
Phil. (Pa.) 38. 

STORY. — Joseph Story was born in 
1779, at Marblehead, near Boston, in the 
United States of America; became mem- 
ber of congress in 1809, judge of the 
Supreme Court in 1811, professor at Harv- 
ard in 1829, and died 10th September, 1845. 
His principal works are: Equity Juris- 
prudence; Law of Bailments; Agency; 
Bills of Exchange; Promissory Notes; 
Partnership, and the Conflict of Laws. 
Holtz. EncycL 

STOUTHRIBPF.— In the Scotch law. for- 
cible depi-eJation within or near a dwelling- 
house. — Bed Diet 

Stove, (is not a fixture). 24 Wend. (N. Y.) 
191. • 

I STOWAGE .—Lading cargo. It is the 
master’s duty to safely place the cargo, so 
as not to be damaged either in the act of 
lading or afterwards from leakage or the 
motion of the vessel. Stowage on deck is 
improper, if that endangers either the 
vessel or the cargo itself; but it may be 
justified by the usage of trade. Stowage 
on deck gives no’ claim (unless by custom) 
to general average. Usually, cargo is 
stowed by means of ^‘stevedores” [see 
Stevedore); but the master is required 
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to be himself a competent stevedore. 
Wberc a stevedore is employed, and dam- 
age results to the cargo in the process of 
stowage, the ship-owner or master is gen- 
erally liable, but sometimes the shipper; 
and the question seems to depend on who 
is the principal employing the stevedore 
as his agent. See Sandemann i\ Scurr, L. 
it. 2 Q. B. S6; Kay Sh. & S. 273-275. 


Strapbi^e, (in stock speculation), 
y. 95. 


but he has neither taken any trouble or 
charge upon himself, nor conferred any 
benefit on the promisor, but the trouble 
has been sustained or benefit conferred by 
another, the promisee is said to be a 
stranger to the consideration. Chit. Coat. 
53. See Consiperation, 1 1. 


Straxgeb, (who is). 
■ (in a statute). 


3 Ball. (U. S.) 92, 93. 
2 Wend. (N. Y.) 607. 


83 N.j STEATOOBAOT.- 

I government. 


-A military 


STRABLINa V. STILES. — A bur- j 
lesque report of an argument in banco, published j 
in Martinus Scriblenus* works. It is, in part, 
the work of Fortescue, an eminent lawyer, wlio 
subsequently became a baron of the Excheq- 
uer. — WharioTi, 


STRATOB, or STBBTWABD. — A 
surveyor of the highways. — Mon. Ang. Unn. 2, p. 
187. 

STRAY.— Estrat. 


STRAMINBUS HOMO.— A man of 
straw, one of no substance, put forward as bail 
or surety. See op Straw. 

STRAND. — A shore or bank of the sea 
or of a river, — Cowell. 

STRANDING.— Under the memoran- 
dum {q. V.) in an ordinary policy of marine 
insurance, the underwriters are not liable 
for damage sustained by certain perish- 
able articles, unless in consequence of a 
general average, or a stranding of the ship. 
** Stranding'^ does not occur when a vessel 
takes the ground in the ordinary and usual 
course of navigation, in a tideway or har- 
bor, upon the ebbing of the tide or the like, 
so that she will float again on the flow of 
the tide ; but it occurs if the vessel takes 
the ground by reason of some unusual or 
accidental occurrence, e. g. in consequence 
of an unknown or unusual obstruction in 
the harbor. Wells v. Hop wood, 3 Barn. <fc 
Ad, 20 ; Letchford v, Oldham, 5 Q- U. 538. 

Stbanbikg, (what constitutes). 3 Barn. & 
Ad. 20, 23 ; 5 Bam. & Aid. 225 ; 4 Barn. ^ C. 
736 : 7 Id. 219; 3 Campb. 429 ; 4 Mau. & Sel. 
77; 5Q.B.D.57; 1 Stark. 436. 

(what is not). 8 Bing. 458 ; 4 Mau. 

6 Sel. 503. 

— - — (in marine insurance policy). L. R. 

7 C. P.570; 6Q.B.B.538. 

STRANGER. — In law, a person is said 
to be a stranger to a transaction when he 
takes no part in it, or no part producing 
any legal effect. Thus, a person who is 
not a party to a deed, contract, ^fec.. is said 
to be a stranger to it. (See Part ; Privy.) 
So, when a promise is made to a person, 


Stray beast is a sxrrPEEixa co^^ninoN, 
(in a statute). 27 Conn.' 473. 

STREAM. — A current of water; a 
body of flawing water. The word, in its 
ordinary sense, includes rivers. But Gallia 
defines a stream “ a current of waters run- 
ning over the level at random, and not 
kept in with banks or walls.” (Callis on 
Sewers, [83,] 133. See Ang. Waterc. gg 2, 
4, 8, and n.) — BurriU. 

Streak, (grant of). 2 N. H. 259. 

(in laws of 1860, ch* 72, p. 81). 1 

R B. Smith (K. Y.) 588. 

STREAMING FOR TIN.— The process 
of working tin in Cornwall and Devon. The 
right to stream must not be exercised so as to 
interfere with the rights of other priv^ate indi- 
viduals, e. g. either by withdrawing or by pol- 
luting or choking up the water-coui’ses or waters 
of others; and the Stats. 23 Hen. VIII. c. 8, 
and 27 Hen. YIII. c. 23, impose a penalty of 
£20 for the offense. — Brown. 


Street, (defined). 1 Blackf. (Ind.) 88 ; 48 
Ind. 178 ; 74 Id, 104 ; 36 K Y. 120; 9 Phil. 
(Pa.) 106; 4Q, B. 376. 

(what is not). 79 Pa. St. 346, 

(includes sidewalks and gutters, in a 

statute). 66 How. (N. Y.) Pr. 416; 76 N. Y. 
174, 181. 

(imports a highway). 40 Conn, 13, 

25; 4 Serg. & R. (Pa.) 106. 

— (on a map of a city, im|>orts a public 

way). 3 Col. T. 484. 

(efiect of a conveyance of land abut- 
ting on). 48 Ind. 178 ; 4 ^iss. 589. 

— (power to assess the coats of improve- 
ment of, on owners abutting). 79 Pa. St. 272. 

(in a statute). 19 Johns. (N. Y.) 184; 

L. R. 7 Ex. 369 ; 1 Ex. D. 396 ; 3 M. 157, 160 ; 
L. B. 9 Q, B. 278; 3 Q. B. D. 376 ; 4 Id. 375 ; 

wnviAi-f T. .^nn 


Street ihfrovements, (in a city charter). 
1 Vr. (N. J.) 74. 
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Street, new, (in a statute). 17 Wend. (N. 
Y.j 651. 

Street not being a highway, (in a stat- 
ute). L. E. 9 Q. B- 4. 

Street or place, (in hackney coach act). 
L. E. 4 £x. 319. 

Street, repaying, (in city ordinance). 9 
Phil, t Pel) 106. 

Stretching, (in grants). 5 Johns. (N. Y.) 
462; 8 Id. 508. 

Strict compliance, (does not mean ^‘literal 
compliance”). 2 Gr. (X. J.) 492. 

STRICT SETTIiEMENT.— This limits 
an estate to the use of the husband for life, re- 
mainder to trustees to support contingent remain- 
ders, remainder to the wife for life, remainder to 
other trustees for ra,ising portions for younger 
children, remainder to the first and other sous 
in tail-male, remainder to the daughters, as ten- 
ants in common, with cross-remainders between 
them, remainder to the husband in fee. Tlie 
usual couree with conveyancers, where property 
of the wife is settled, is to confer on the wife a 

E ower of appointment, in the event of there 
eing no issue, so as to 'give her the option of 
defeating the li mitations over of her estate. The 
object of a strict settlement is to put it out of the 
power of parents to deal vrith the conpus of an 
estate to the prejudice of their issue. (Consult 
1 Steph. Com. (7 edit.) 333.) — Wharton. 

Strict settlement, (in a will), 4 Bing. N. 

C.l. 

STRIOTISSIMI JURIS.— Of the most 
strict law. 

STBIOn^ JUS.— Mere law in contra- 
diction to equity. 

STRIKINO-.— 

g 1. Jury, — Striking a jury is what is 
more commonly known as nominating and 
reducing (g, v.) Lee Diet. Pr. 887. 

2 2. Pleading. — Striking out a pleading 
or part of a pleading takes place when the 
court mak^ an order to that effect, either 
for the purpose of amendment (q.v.) or to 
compel one of the parties to do some act. 
Thus, if a defendant fails to comply with 
an order for discovery, he is liable to have 
his defense struck out, and to be placed in 
the same position as if he had not defended 
the action. 

STBIKIlSra OFF THE ROLL,— 
Removing the name of an attorney or 
solicitor from the rolls of the court, and 
thereby disentitling him to practice. This 
is done ordinarily for gross misconduct, 
but sometimes at the solicitor's own re- 
quest. Bee Disbar. 

Strong anb convincing proof, (in judge’s 
charge). 22 Minn. 351. 


; Strong and spirituous liquors, (include 
j ale and beer). 19 How. ( N. Y.) Pr. 259 : 21 
X.Y.173. 

STRONG HAND. — The words ‘‘with 
strong hand ” imply a degree of criminal 
force, whereas the words (vi et armh) “ with 
force and arms,” are mere formal words in 
the action of trespass, and the plaintiff is 
not bound to prove any force. The statutes 
relating to forcible entries use the words, 
“with a strong hand,” as describing that 
degree of force which makes an entry or 
detainer of lands criminal. 

Strong hand, (what is, as applied to forcible 
entry and detainer). 18 Am. Dec. 141 n. 

Strong hand, with, (in an indictment). 8 
T. E. 362, 363. 

Struck, (when necessary in an indictment). 
Stark. Cr. PI. 99. 

STRUCK JURY. — A special jury, 
constituted by sinking out a certain num- 
ber of names from a list previously selected 
by lot. See Striking, J 1. 

Stbuck-off, (in a statute). 7 Rill (N. Y.) 
431, 439. 

(in a return by sheriff). 9 Serg, & R. 

(Pa.) 279. 

Structure, (a railroad track is). 46 Conn, 
213, 218. 

Structures, (swings or seats are not). 65 
Cal. 159. 

Structures connected therewith, (in 
mechanic^ lien law). 6 Daly (N. Y.) 234, 

STRUMPET.- A harlot or courtezan. This 
word was anciently used for an addition; it 
occurs to the name of a woman in a return made 
by a juiy in the sixth year of Henry V. — 
Wharton. 

Stubble, (in a lease). 7 Pac. C, L. J, 672. 

STUFF GOWN. — The i*obe woi-n in court 
by utter barristers. See Queen’s Counsel. 

Stump, (defined). 36 Wis. 92. 

Stumpage cut on the land, (in an agree- 
ment). 67 Me. 476, 

STUPATION.—Bape; violation. 

STUPRUM*— In the civil law, every union 
of the sexes forbidden by morality. 

STURGEON. royal fish, which, when 
either thrown ashore or caught near the coast, is 
the property of the sovereign. 2 Steph. Com, 
(7 edit) 19 n., 640. 

STYLE.— As a verb, to call, name, or 
entitle one ; as a noun, the title or appella- 
tion of a person. See New Style ; Calen- 
dar; New Year's Day. 
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SUABLE. — ^Tbat which may be sued. 

Suable cause oe actioit, (means mature). 
82N.Y. 18. 

SUB.— Under; upon. 

SUB-AaENT — SUB-OON- 
TBACTOB.— 

g 1, When an agent employs a person as 
his agent, to assist him in transacting the 
affairs of his principal, the person so em- 
ployed is called a “ sub-agent.’^ In the 
absence of an agreement to the contrary, 
there is no privity between the principal 
and the sub-agent; therefore, the princi- 
pal is not liable to the sub-agent for his 
remuneration, and he cannot sue the sub- 
agent for negligence or misconduct; he 
must sue the agent, {See Kuss. Merc. Ag. 
210.) But if the agent has an express or 
implied authority to employ a sub-agent, 
privity of contract arises between the prin- 
cipal and the sub-agent, and the principal 
may sue the sub-agent for misconduct. 
De Bussche v. Alt, 8 Oh. D. 287. 

g 2. Similarly, when a contractor makes 
a contract with a sub-contractor to carry 
out his contract, or part of it, there is no 
privity between the principal contraotee 
and the sub-contractor. (Goslin v. Agri- 
cultural Hall Co., 1 C. P. D. 482.) As to 
the relations between a contractor and his 
servants, and between the latter and the 
contractor's principal, Woolley t;. Metr. 
D. Ey. Co., 2 Ex. D. 384 ; Pearson v. Cox, 
2 G. P, B. 369. 

SUB-BOIS.— Coppice-wood. 2 Inst. 642. 
See Sylva C^dua. 

SUB-OONTRAOT.— A contract sub- 
ordinate to another contract, made or 
intended to be made between the con- 
tracting parties, on one part, or some of 
them, and a stranger. Per Heath, J., 1 H. 
Bl. 37, 45. 

SUB OOISTBITIONB.— Upon condition; 
under condition. 

SUB BISJUNOTIOOT5.— -Inthealteraa- 
tive. 

SUB JUBIOB, — Under judicial considera- 
tion ; a matter as yet undetermined. j 

SUB-LBASB.— /See Lease, ? 8. I 

SUB M OP O.*— Under condition or re- 
stariotion. 


SUB-MORTG-AGBS,— When a mort- 
gagee borrows money upon the security 
(or any part of the security) held by him- 
self to secure the loan made by himself, he 
effects what is called a “sub-mortgage."' 
For example, an equitable mortgagee by 
deposit may deposit with any third person 
I by way of securing an advance made by 
the latter to himself all or any of the title 
I deeds deposited with him by the original 
I mortgagor. See Mobtgage, g 11. 

SUB PBPB SIGILLI.— Under the foot 
of the seaL 

SUB POTEST ATE.— Under power ; sub- 
ject to the power of another ; as a slave, wife, or 
child. 

SUB SIGILLO.— Under seal. 

SUB SUjENTIO. — I n silence. 

SUB-TENAJNT. — An under tenant. 

SUBALTERN.— An oflEicer who exer- 
cises his authority under the superintend- 
ence and control of a superior.— 

SXJBBITUS.— A vassal ; a dependent; any 
one under the power of another.— /Spe^. Gloss* 

SUBDUCT. — In English probate practice, 
to subduct a caveat is to withdraw it. Brown 
Prob. Pr. 266. 

SUBINFEUDATION, while it was al- 
lowed, was what took place when a tenant in 
fee-simple of land grunted the whole or part of 
it to another person in fee-simple, to hold of him 
as his tenant, so that the relation of tenure, with 
its incidents of fealty, services, <&c., was created 
between them. The pi*actice of subinfeudation 
being found to decrease the power and wealth 
of the great landholders (the barons), it was 
abolished in Edward I.’s reign by the statute 
known as Quia Emptores {g* v*) (Wms. Seis. 8, 
21.) Therefore, at the present day, if A. holds 
land of B. in fee-simple, and wishes to grant it 
to C., he can only do so on the term that C. 
shall hold it of B., and not of himself (A.) See 
Feudal System ; Seignoby ; Tenure. 

SUB JAOENT.— /See Support. 

SUBJECT.— In logic, that concerning 
which the aflirmation in a proposition is 
made; the first word in a proposition.— 
Mill Log* See Predicate. 

Subject, (distinguished from "inhabitant”)* 
20 Johns. (N. Y.) 324. 

(synonymous with "matters”^ in section 

19, ai'ticle 4, of the constitution of Indiana). 24 
Ind. 28, 

— (in a statute)* 1 Pall. (U. S.) 60. 
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SUBJBOT-MATTBR.—Tbe thing in 
controversy, or the matter spoken or writ- 
ten about. 

SiTBJECT-MATTEB, ('svnonvmous with “cause 
of action 15 N. Y. 505, 609. 

(in the practice act). 109 Mass. 211. 

Subject-matter in dispute, (defined). 72 
K. Y. 217, 228. 

Subject-matter involved, (in section 309 
of the code). 7 Robt. (N. Y.) 578. 

Subject-matter of a litigation, (defined). 
41 Mich. 90. 

Subject of action, (in Mont. T. Code). 3 
Mont. T. 142. 

Subject of the action, (in New York 
Code). 88N. Y. 216. 

Subject to a mortgage, (in a mortgage). 
115 Mass. 120. 

Subject to all demands on the same, (in 
act regarding intestates). 1 Watts (Pa.) 486. 

Subject to and charged and charge- 
able with, (in a will). 3 Bing. 392. 

Subject to B.’s mortgage, (in a mortgage). 
104 Mass. 249. 

Subject to execution, (as used in statute 
allowing discharge of debtor on his oath). 6 
Blackf. (Ind.) 163. 

Subject to payment of rent, (in a per- 
petual lease). 5 Pa. St. 204. 

Subject to the incumbrancer there- 
upon, (devise of land). 2 P. Wins. 385. 

Subject to the order op A., (in an agree- 
ment to^ccept a bill of exchange). 1 Am. L. 
J. 489. 

SUBJECTS.— The members of a com- 
monwealth under a sovereign. 

Subjects, (when synonymous with “citi- 
zens” or “inhabitants”). 2 Wheat. (U. S.) 
227, 245. 

Sublata causa tollitur effectus (Co. 
Litt. 303 ) ; The cause being removed tlxe efiect 
ceases. 

Sublata veneratione magistratuum, 
respublica ruit (Jenk. Cent. 43); When 
respect for magistrates is taken away, the com- 
monwealth falls. ' 

Sublatofundamento oadit opus (Jenk. 
Cent. 106) ; The foundation being removed, the 
snpei’structure falls. 

Sublato prinoipali tollitur adjunotum 
(Co. Litt.) : The principal being taken away, 
its adjunct is also taken away. 

SUBMISSION.-A submission to 
arbitration is an instrument by which a 
dispute or question is referred to arbitra- 
tion. (5ee Arbitration.) When the refer- 
ence is made by the order of a court or 
judge, the order itself is sometimes called 
a “submission ; but, more generally, that 
word denotes an agreement between the 


parties. Such an agreement may be eithei 
general (i. e. an agreement to refer to arid 
tration all future disputes arising out of a 
specified matter), or a particular sub 
mission (i. e. an agreement to refer to 
arbitration a dispute which has already 
arisen). A general submission is some- 
times contained in articles of partnership 
and other agreements extending over a 
long period A particular submission may 
be revoked by either party, unless there is 
an agreement to make the submission a 
rule of court. A general submission can- 
not be revoked in any case. Piercy v. 
Young, 14 Ch. D. 200. See Rule of Court. 

Submission, (not synonymous with “consent”). 
9 Car. & P. 722. 

Submission to arbitration, (wliat consti- 
tutes). 6 Watts (Pa.) 357. 

(efiect of). 12 Wend. (N. Y.) 503 ; 5 

Munf. (Va.) 10. 

SUBMIT.— To propound, as an advo- 
cate, a proposition for the approval of the 
court. 

SITBNERVARB. — To ham-string by cut- 
ting the sinews of the legs and tliighs. 

It was an old custom mereinccs cl iramdicaa 
mulieres suhnervare * — Wharton 

SUBNOTATION.— A rescript {q. i\) 

SUBORDINATE CLAUSE. - See 
Co-ordinate. 

SUBORNATION OP PERJURY 

is the ofi'enae of procuring a iieraon to 
commit perjury, provided he actually 
commits it. (3 Russ. Or. & M. 1 ; Bteph. 
Or. Pig. 84.) The offense is a rnisdomoanor, 
punishable in the same way as perjury 

(«• v-) 

SUBPCBNA.— 

g 1. A writ issued in an action or suit 
requiring the person to whom it is dire(‘ied 
to be present at a specified place and time, 
and for a specified purpose, under a penally 
{md) pmnd) for disobedience. The varieties 
of mhpmna now in use are: (1) The nub- 
poena ad Mifiorndwri, used for the purpose 
of compelling a witness to attend and give 
evidence, either in court or before an ex- 
aminer or referee; (2) the mtbpeena duce$ 
teoumt used to compel a witness to attend 
in court or before an examiner or referee, 
to give evidence and also bring with him 
certain documents in his possession sped- 
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fed in the subpcena; and (3) in Chancery 
practice, a writ called a “ subpcsna,^^ directed 
to and requiring the defendant to appear 
and answer the matters charged against 
him in the bill. 

I 2. Under the old- English Chancery practice, 
every suit was commenced by a writ of subpoena 
requiring the defendant to appear ; hence in the 
old books “subpoena” is equivalent to “suit in 
equity” or “bill of complaint.” Under the 
more modem practice the subpfena was indorsed 
on the .bill of complaint. Kow every action is 
commenced by writ of summons. 

1 3. Tlie subpoena to hear judgment was another 
kind used in Chancery practice; it was i^ued by 
the party setting down a cause for hearing and 
served on the opposite party. If the party served 
did not appear at the hearing, the court might 
make a decme agairst him. (Dan. Ch. Pr. 831 
ct seq.) As to tlie subpoena for costs, abolished 
by Rules of Court xlvii. 2, see Id, 1319. 

SUBPCENA AD TESTIFICAN- 
DUM.— Sfee SUBP<ENA, g 1. 

SUBPOENA DUCES TECUM.— 
See SuBPCENA, g 1. 

SUBREPTION,— The obtaining a gift 
from the crown by concealing wliat is true. 

SUBROGATION • — Latin: sithrogare^ to 
choose in place of another. (Dirkseif a Man Lat. s. v.) 
As to the meaning of subrogatnni in French law, hce 
Dalloz Biel. « v , ; Saint-Bonuet Diet, s v. ; Pothier de 
la Oommunaute, g 197. 

In its general sense, subrogation is the 
substitution of one person or thing for an- 
other, so that the same rights and duties 
which attached to the original person or 
thing attach to the substituted one. Thus, 
if a person insures a ship which is lost by 
a collision caused by the negligence of an- 
other ship, he may recover the value of the 
ship from the underwriters, and then they 
are subrogated to his rights so as to be able 
to bring an action against the persons who 
caused the collision. {See per Mellish, L. J., 
North British, <fec., Co. v. London, <fec., Co,, 
5 Oh. D. 583, 584. See, also, Insurance, | 4.) 
Similarly, a surety who pays the debt of 
the principal, is subrogated to the rights 
of the creditor as against the principal. 

Subrogation, (defined). 13 Am. Dec. 297 n. 

(right of surety to). 1 Hill (N. Y.) 

652; 6 Paige (N.Y.) 254. 

SUBSCRIBE— SUBSCRIPTION.— 
To subscribe is, literally, to' ''write under,” 
and is sometimes opposed to '‘sign,” be- 
cause a signature is not necessarily placed 


at the end or bottom of an instrument. 
See Sign ; Will. . 

Subscribe, (defined). 45 Tnd. 213. 

(in statute of willfa). 24 Wend. (N. 

Y.l 327. 

Subscribed, (equivalent to “signed”). 4 
Col. T. 276, 282. 

(in statute of frauds). 6 N. Y. 13. 

Subscribed by the complainant, (in a 
statute). 9 Gray (Mass.) 113. 

Subscriber, (defined). 9 Dowl. & Ey. 278. 

(equivalent to “member”), 1 Munf. 

(Ya.) 592. 

(includes “stockholder”). 30 111. 413 ; 

14 Wend. (N. Y.) 23. 

(for shares of a corporation, liability 

of). SMass. 269; 10 Jd384. 

(to a charitable fund, liability of). 6 

Pick. (Mass.) 427. 

(to a ministerial fund, liability of). 5 

Pick. (Miiss.) 506. 

(in a statute). 2 Serg, R. (Pa.) 457 ; 

6 Barn. & C. 341 ; L. E. 6 Q. B. 297. 

SUBSCRIBINQ WITNESS. — He 
who Tvitnesses or attests the signature of a 
party to an instrument, and in testimony 
thereof subscribes his own name to the 
document. See Attest. 

Subscribing witness, (to a will). 4 Desaiis. 
(S. C.) 305. 

Subscription, (includes mark). 56 Ala. 516. 

(distinguished from “attestation”), 

42 Wis. 66, 76. 

(consideration for). 4 N. H. 533. 

(liability upon). 11 Mass. 117 ; 12 Id 

190; 14 Id. 172. 

Subscription for stocic, (in raih'oad com- 
pany, is equivalent to a donation). 53 Misg 
240, 245. 

Sulbsequens matrimonium tollhr 
peccatum prsecedens (Reg. Jnr. Giy.), 
A subsequent marriage removes a previmw 
criminality, i. e. a legal marriage contracted 
subsequently to sexual intercourse between the 
parties thereto removes the previous legal blem- 
ish in the status of the offspring conceived of 
such intercouiBe, and born prior to the marriage. 
This maxim held good in Roman law, holds 
good in Scotch law, but is bad in English law, 

SUBSEQUENT CONDITION.— 

Condition, 2 7. 

Subsequent creditor, (who is). SO Ohio 
St. 11. 

Subsequent mortgagee, (in a statute). 43 
Superior Ct. (N. Y.) 335, 339. 

Subsequent purchaser, (defined), $3 
Oratt. (Va.) 503. 

(who is not). 2 Binn. (Pa.) 503. 

(in a statute). 15 111. 148 ; SO Iowa 

615; 4 Abb. (N. Y.) Pr. N. 8. 221; 37 N* Y. 
198. 

Subservient, (in tax act). 86 111. 336. 
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SUBSIDY.- 

g 1. In Bnglisli law. — An aid, tax, or 
tribute granted to the crown for the urgent occa- 
sions of the kingdom, to be levied on every su^ 
ject of ability, according to the value of his 
lands or goods, 

? 2. In American law.— Pecunia^ aid 
granted by the government to assist in 
carrying out any enterprise considered 
worthy of government aid, as being calcu- 
lated to benefit the public. 

Sttbsiuv, (defined). 1 Ld. Eaym. 319 ; 1 BL 
Com. 308 ; 2 Steph. Com. 56fi. 

SUBSTANCE.— Essence; the mate- 
rial or essential part of a thing, as dis- 
tinguished from /omt or circumstance. — 
BurrilL 

SuBSTAJJTcrE, (in a will). Dove. Wills 238. 

Substance, all my, (in a will). 6 Serg. & 

K. (Pa.) 456. 

Substance, and as to mt wob,x,dly, (m a 
will). Cowp. 299. ... 

Substance as follows, in, (in setting forth 
a libel). 1 Saund. 121*, n. (a). 

Substance, as to my worldly, (in a will). 
14 Serg. R. (Pa.) 94. 

Substance, in, (in indictment for pei^uiy). 
2 Mnrph. (N. C.) 320. ^ 

(in a declaration in libel case), 3 

Bam. & Aid. 503. ^ ^ ^ 

(in plea in libel case). 4 Bam. & C. 

473. 

Substance, 

Z Car, P. 6i: , 

Substantial and workmanlike manner, 
(construed). 68 Mo. 145. 

SUBSTANTIAL DAMAGES. —A 
sum, assessed by way of damages, which 
is worth having; opposed to nominal 
damages, which are assessed to satisfy a 
bare legal right. See Pamages, J 4 ; Ex- 
emplary Damages. 

Substantial houbeholdeb, (in a statute). 

L. B. 1 Q. B. 72. 

Substantial inhabitants, (m a statute), 2 
Man. & By. 98. 

Substantial bight, (in act conoewiing ap- 
peals). 70N.y.l0L _ 

Substantially, (equivalent fo "really" or 
"essentially"). 118 Mass. 441, 442. 

Substantiate, (means to establish by proof). 
10 Wend. (N. Y.) Oil. 

SUBSTITUTB.-(l) One placed under 
another to transact business for him. In 
powers of attorney authority is generally 
given to the attorney to nominate and ap- 
point a substitute. (2) In times of war a 
drafted person, i. e. a conscript, is some- 


times allowed to furnish a mercenary sub- 
stitute to go to the front in his stead. 

Substitute, (in military law). Burr. 1149. 

SUBSTITUTED BXECUTOB.— 
One appointed to act in the place of an- 
other executor upon the happening of a 
certain event, e. g. if the latter should re- 
fuse the office. 

SUBSTITUTED SBRViaB.-&e 
Service, 1 11. * 

StTBSTITUTIO HJERBDIS.— In the 
Roman law, it was competent for a testator after 
instituting a jHceres (called the fioeres iTistitutus) 
to substitute another (called the Hosres Substi^ 
tutus) in his place in a certain event; if the 
event upon which the substitution was to take 
effect was the refusal of the instituted heir to 
accept the inheritance at all, then the substitu- 
tion was called vulgaris (or common) ; but if the 
event was tlie death of the infant { pwpillm) after 
acceptance and before attaining his majority (of 
fourteen year's if a male, and of twelve yeai's if 
a female), then the substitution was called 
laris (or for minors). — Brawn. 

SUBSTITUTION — SUBSTITU- 
TIONAL— SUBSTITUTIONARY. - 
Where a will contains a gift of property to 
a class of persons with a danse providing 
that on the death of a member of the class 
before the period of distribution his share 
is to go to his issue (if any), so as to sub- 
stitute them for him, the gift to the issue 
is said to be substitutional or substitution- 
ary. A bequest to such of the children of 
A. as shall be living at the testator's death, 
with a direction that the issue of such as 
shall have died shall take the shares which 
their parents would have taken, if living 
At the testator's death, is an example. 
Under such a gift the issue of children 
dead at the date of the will cannot take 
anything. Wats. Comp. Eq. 1200 ; 2 Jarm. 
Wills 771 d eeq.; In re Better's Trust, L. R. 
8 Eq. 62. 

Substitution, (right of surety to). 6 Faige 
(N. Y.) 621 ; 6 Watts (Fo.) 221. 

SUBTRAOTJON.— 

I 1, Subtraction is where a person refuses dr 
neglects to p^form a duty. The term is chiefly 
used in connection with services and tithes. 

g 2. Of services, In the law of real 
property, subtraction is where a i)ersoia who owes 
anv suit, duty, custom or other service to another, 
withdraws or neglects to perform it; the princi- 
pal services which are the subject of subtraction 
em fealty, suit of court, rent, and custowiy 
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services. (See Secta.) In the case of fealty, 
suit of court, and rent, the remedy is by distress ; 
an action also lies for rent and for subtraction of 
customary services. (3 Steph. Com. 409 j Elt. 
Copyh. 178. See Sbbvice, 1^6.)^ In practice, 
however, the wrong of subtraction is not of com- 
mon occurrence. 

g 3. Of tithes. — ^In ecclesiastical law, sub- 
traction is the injury of withholding tithes from 
the rector or vicar. For this injury, a suit lies 
in the Ecclesiastical Courts, unless the tithes only 
amount to ^50 or under, or unless there is a dis- 
pute whether they are payable. But now almost 
all tithes have been commuted into rent-charges, 
for recovering wliich a special mode of proceed- 
ing by distress has been fjrovided, so that suits 
of subtraction are now quite obsolete. 3 Steph. 
Com. 309. See Tithes. 

g 4. Of conjugal liglits.— -The act of a 
husband or wife, in living apart from the other 
without lawful cause. See Eestitutioh of 
Conjugal Eights. 

SUBURBANI. — ^Husbandmen. 

■SUOCBSSION-SUCCBSSOR— 

g 1. Corporation sole. — In the primary 
meaning of the word, succession is where 
property passes on the death of a corpora- 
tion sole to his successor ; “ for as the heire 
doth inherit to the ancestor, so the suc- 
cessor doth succeed to the predecessor.” 
(Co. Litt, 8b, 250a,) Therefore, in a con- 
veyance of land to a bishop, parson, or 
any other sole corporation, the limitation 
must be to him ‘^and his successors;” 
otherwise he will take an estate for life 
only. (Id. 94 b. See Fee, g 3; Heir, g 9; 
Words of Limitation.) In some cases a 
corporation sole can also take personal 
property by succession. 2 Bl. Com. 430. 
See Church Warden; Corporation. 

g 2. Succession by statute.— There 
are also statutory modes of succession. 
Thus, where land is conveyed, to trustees 
for persons associated together for religious, 
educational, literary, scientific or artistic 
purposes, it passes to their successors in 
office without conveyance. 

g 3. Succession of the crown.— The 
succession of the English crown (the sovereign 
being a corporation sole) resembles the descent 
of land, except (1) that in the case of a sover- 
eign dying and leaving no son but several daugh- 
tei’s, the crown descends to the eldest alone j and 
(2) that it can only descend to Protestants. 1 
JBl, Com. 191 ; 2 Steph. Cora. 413, See Demise. 

g 4, Succession Duty Act. — A succes- 
sion takes place, within the meaning of the 
English Succession Duty Act, 1863, where a 
person becomes beneficially entitled to or inter- 
ested in property upon the death of another. 
The person so becoming entitled is called the 


successor,” and the person from whom he de- 
rives his title or interest is called ^^the predeces- 
sor.” Thus, if A. by deed settles property on B. 
for life, and after liis death on C., then on B.’s 
death a succession takes place, 0. being the suc- 
cessor and A. the predecessor. So, if A. dies 
intestate and entitled to land, a succession to his 
heir-at-law takes place. 

g 5. Where a pereon exercises a general power 
of appointment which he has become entitled to 
on the death of another person, he is deemed to 
be entitled to the property so appointed as a suc- 
cession derived from the donor of the power. 
If, therefore, he exercises it by will, two succes- 
sions take place on his death, one from the 
donor to the donee (appointor), and another 
from the appointor to the appointee. But where 
a person exercises a limited power which he has 
become entitled to on the death of another per- 
son, the appointee (and not the appointor) is 
deemed to take the property as a succession de- 
rived from the donor of the power. (Stat. 16 
and 17 Viet. c. 51, g 4, and see g 33.) The ob- 
ject of the act being to impose a duty on all dis- 
positions and devolutions of property not charge- 
able under the Legacy Duty Acts, the terms 
“succession,” “successor” and “predecessor” are 
in effect applicable only to successions arising 
from settlements inter vivos of real and pemonal 
property, and from descents or testamentary dis- 
positions of real and leasehold estates. (See 
Leasbhoi^ds.) Where a testator directs real 
estate to be sold, the proceeds are chargeable 
with legacy, and not with succession, duty. Stat. 
45 Geo. III. c. 28. See Legacy Duty; Suo 
C3SSSION Duty, 

SUOOBSSrON DUTY is a tax imposed 
in England since the 19th May, 1853, on every 
“succession,” z. e. on the beneficial interest in 
property to wliich a person becomes entitled on 
the death of another, unless it is subject to leg- 
acy duty. As to the meaning of “successor” 
and “ predecessor,” see Succession, g 4. 

g 2. Rate of duty. — The rates of snccesh 
sion duty are as follows : where the successor is 
the lineal issue or lineal ancestor of the prede- 
cessor, the duty is one per cent, on the value of 
the succession; if a brother or sister, or de- 
scendant of a brother or sister, three per cent. ; 
if a brother or sister of the father or mother of 
the predecessor, or a descendant of such brother 
or sister, five per cent. ; if a brother or sister of 
the grandfather or grandmother of the predeces- 
sor, or a descendant of such brother or sister, six 
per cent, ; in any other case the duty is ten per 
cent. Stat. 10 and 17 Viet. c. 51 ; wms. Beal 
Prop. 288 ; Thring’s Succ. Duty Act ; Hanson^s 
Legacy and Succ. Duty Acts. As to the recov- 
ery of succession duties, see the Crown Suits Act, 
1865. 

g 3. Kow assessea and paid.— The 
value of a succession to real property is calcu- 
lated as that of an annuity, equal to the annual 
value of the property, during the successor's life, 
or for any less period during which he may be 
entitled, in accordance with tlie tables in the 
schedule to the act. The duty is paid by eight 
equal half-yearly instalments, commencing at 
the end of twelve months after the successor 
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first becomes entitled to the beneficial enjoyment 
of the property. (Section 21.) In the case of 
personal property, if the succession vests the 
w hole beneficial interest immediately in the suc- 
cessor, the duty is chargeable upon the full 
amount or value of tlie succession, and is paya- 
ble at once; if the succession consists of an 
annuity, the value of the annuity is calculated, 
and the duty is paid by four annual instalments. 
yectu)us 20, 32, incorporating 8, 10-13 and 
23 of the Legacy Duty Act, 1796. 

? 4. Exemptions. — Succession duty is not 
payable (1 j on an estate under £100 ; (2) on any 
succession under £20; (3) on any succession 
which, if it were a legacy bequeathed by the 
predecessor to the successor, would be exempt 
from legacy duty (§ 18) ; (41 any succession on 
wliich probate 3uty has been paid under the 
Customs and Inland Revenue Act, 1881, is ex- 
empt from duty at one per cent. (Customs and 
Inland Revenue Act, 1881, § 41.) The only 
kind of property to which this exemption can 
apply seems to be leaseholds. 

Successive, (defined). Hob. 313, 314, 315. 

(in a will). 10 Mod. 103. 

Successive fees, (distinguished from ^'con- 
current” or "co-existing fees”). 15 East 196. 

, Successively for six weeks, (in statute 
requiring advertisement). 1 Wend. (N. Y.) 90. 

Successively, three weeks, (in law re- 
specting notice). 1 Mass. 247, 250. 

SUOCBSSOR.-One that follows in 
the place of another. The correlative of 
predecessor 

Successor, (in succession duty act). L. R. 5 
H. L. 290. 

Successor in interest, (in statute as to sur- 
vival of actions). 1 Civ. Pro (N. Y.) 129. 

Successors, (in deed to corporation, eflfect of). 
84 Vt, 243. 

(in a bond). 2 Wheel. Am. C. L. 428. 

(in charter of corporation). 1 Whart 

(Pa.) 410, 425. 

(in a will). 2 Pres. Est. 77. 

Successors and assions, (in a deed). 10 
Allen (Mass.) 430. 

Successors in trust, (in deed of assign- 
ment). 26 Minn. 609, 512. 

SuccESSOits, THEIR, (in a bond). 2 Bing. 32. 

Suoourritur mxnori; faoilis est lap- 
sus juventutis (Jenk. Cent. 47) ; A minor 
is to be assisted ; a mistake of youth is easy. 

Such, (is a woi'd of reference). 1 Bos. & P. 
258; 6 East 612; 9 H. L. Cus. 32, 64. 

(in articles of marriage settlement). 

2 Barn. & Aid. 122. 

(in a plea). 2 Johns. (N. Y.) 363. 

(in a statute). 1 2 Wheat. (U. S.) 477 ; 

2 Gray (Mim) 68 ; 4 Vr. (N. J.) 206 ; Burr. 1370 ; 
7 Mod. 130; Willes 603; Dwa». Stat. 705. 

(it^ a will), 1 Bing. 28, 32 ; 2 Td, 387 ; 

1 T)ru. W, 66; 11 East 694; 6 Ves. 857; 4 
Com. Dig, 166, 

Such action, plaint or suit, (in a statute). 
I Barn. ^ Ad. 197. 

VOL. II. 


Such deceased child, (in statute concerning 
intestates). 3 Mass. 13. 

Such heirs, (in a will). 100 Mass. 280. 

Such issue, (in a will). 2 Atk. 92. 

Such issue, all, (in a will). 1 Desaiis. (S. 
C.) 132. 

Such of jiy children as shall then be 
LTViNft, (does not include graudcliild), 104 
Mass. 193. 

Such other cl abuses as are usual in 
SUCH CASES, (in an agreement to lease). 12 
Ves. 179. 

Such person or persons, (in a statute). 9 
Mod. 206. 

Such proceedings were had thereupon, 
(in pleading a judgment). 1 Saund. 331 u. (a). 

SUCKIBN. — The whole lands astricted to a 
mill, the tenants of which are bound to grind 
there . — Sell Diet, 

Sudden and unexpected death, (what is), 
19 Gratt. (Va.) 758, 784. 

SUB.— 

§ 1. To sue a person is to bring an action,, 
suit, or other civil proceeding against him. 

? 2. As to the meaning of "sue” in the- 
suing and laboring clause in a policy of 
insurance, see Suing and Laboring. 

Sue, (in statute, confined to actions). Wilberf. 
Stat. L. 126. 

(covenant not to, when equivalent to 

release). 3 Bibb (Ky.) 247 ; 7 Har. & J. (Md.) 
92; 15 Mass. 112; 17 Id. 628; 1 Cow. (N. Y.)* 
122; 7 Johns. (N. Y.) 207; 8 Id, 54; 4 Wend* 
(N. Y.) 610; 21 Id, 424; 7 Wheel. Am. 0. L. 
511 ; 1 Cro. 352; 12 Mod. 551 ; 8 T. R. 486. 

(covenant not to, when not a release). 

17 Mass. 582; 8 Pick. (Mass.) 229; 3 Gr. (N. 
J.) 423; 1 Halst. (K. J.) 429 ; 19 Johns. (N. Y.) 
129; 6 Wend. (N. Y.) 471; 1 Watts (Pa.) 500; 
6 Munf. ( Va.) 6 ; 2 Chit. 641 ; Show. 46, 331 ; 6- 
Taunt. 289. 

Suffer, (distinguished from "procure”). 2‘ 
Biss. (U. S.) 423. 

Suffer an act to be done, (construed). 1 9‘ 
Conn, 605. 

Suffer any act, (in a settlement), L. R, 3- 
E(l 759. 

Suffer his lessee to enjoy, (in a lease). 
Dyer 265 a. 

SUPPERANOB,— ^<ee Tenant at Suf- 
ferance. 

Sufferance, tenancy by, (what is). 4f 
Jolms, (N, Y.) 150. 

Sufferance, tenant at, (defined). 6- 
Wheel. Am, 0. L. 389 ; 23 Wend. (N. Y.) 616. 

SUPPHIRAKOB WHARVES.— 
’Wharves on which goods may be landed before* 
any duty is paid. They are appointed for the 
purpose* by the commissioner of the custoniH* 
16 and 17 Vict. c. 107, ? 13 ; 2 Steph. Com. (7 
edit.) 600 R* 
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SUFFERENTIA PAOIS.— A grant or 
snrferance of peace or truce. — Mot. Claus, 16 
Edw. III. 

ScFFERiN’O, (distinguished from “ procur- 
ing 2 Ben. (U. S.} 196. 

SUFFEBnsrG A RECOVER^.— A re- 
covei-y \va.s eiiected by the party wishing to con- 
vey tlie land suffering a fictitious action to be 
brought against liirn by tlie party to whom the 
was to be conveyed (tlie deniandant), and 
allowing the demandant to recover a judgment 
against him for the land in question. The 
vendor, or conveying party, in thus assisting or 
permitting the demandant &o to recover a judg- 
ment agjunst him, was thence technically said to 
'^‘sufiEei* a reoovery.^’ — Brown. 

SlJFFERTNG AN ACT TO BE DONE, (what is). 

■56 111. 221, 225. 

Suffering gaming, (in licensing act). L. 
K. IQ. B.D. 84, 89. 

Sufficient, (in a covenant). 4 Bam. <& C. 
'741, 749. 

(in act relating to jails). S3 111. 341. 

Sufficient ability, (to support child). 128 
ivlass. 137, 139. 

Sufficient barrier, (defined). 112 Mass. 
-489, 491. 

Sufficient consideration, (what is). Cro. 
Eliz. 67. 

Sufficient distress, (what is). Com. L. <& 
'T. 508. 

(in a statute). L. R 3 Ex, 56. 

Sufficient evidence, (in statute means 
^^primd facie,* or more). Wilberf. Stat. L. 139, 
140. 

Sufficient form, (in a statute). 105 Mass. 
179. 

Sufficiently charged, (construed). Cowp. 
•682. 

STJFFRAQ-AN. — Bishops who in former 
times were appointed to supply the place of 
•others during their absence on embassies or other 
business were so termed, because they were said 
-to help or^ assist {suffmgari) the bishop when in- 
capacitated by his other duties. They were con- 
secrated as other bishops were, and were anciently 
called chorepiseopi** or “bishops of the county,^' 
in contradistinction to the regular bishops of the 
city or see. The practice of creating suffragan 
bishops after having long been discontinued was 
recently revived ; and such bishops are now per- 
manently assistant** to the bishops. See 
Bishop, | 2. 

SUFFRAGE . — ote ; elective fran- 
chise; voice given in a controverted point; 
aid, assistance. 

SUFPRAGIUM.— In the Roman law, a 
vote ; also, the right of voting in the assemblies ! 
of the people. 

SUGGESTIO FALSI- --An active 
misrepresentation, as opposed to a sup- 
prpssio veri, or passive misrepresentation. 
See MisitErRESENTAXiow* 


StJGGESTIOlSr. — In practice, facts may 
in certain cases be brought before the court by 
entering a suggestion (i. e. an allegation) of them 
on the roll or record of proceedings in an action. 
Under the practice of the common law courts, 
the roll is made up, and the suggestion entered 
thereon, and a copy of it delivered to the other 
side. Changes of the parties to an action cun 
be entered on tlie roll by suggestion, (see Arch. 
926, n. (h), 1245, notes,) but the new English 
practice, as well as that prevailing in the code 
^tates, as to revivor (q. v.),_ seems to have abol- 
ished this mode of proceeding. 

SXJI Hj3BjREDBS. — O ne^s own heirs; 
proper heirs. Inst. 2, 19, 2. 

SUI JURIS.— 

2 1. Roman law. — In Roman law, persons 
were divided into two classes, according as they 
were sui or alkni juris. Persons subject to the 
potestas of a father, or the manus of a husband, 
or the mancipium of a master, were said to be 
alieni Juris; the class, therefore, included all 
persons having a father or other ascendant living 
(unless they had been emancipated or other- 
wise freed from the patria potestas) ; all married 
women who had been married with certain for^ 
malities, and all slaves. All other pei'sons were 
sui juris, so that a child of a few years old, if he 
had no father or other ascendant living, and had 
not been adopted by any one, was sui juris, 
although he was under disability. Hunt. Rom. 
L. 48. 

5 2. Bngrlish law.— In English law, the 
term “sui juris (though taken from the 
Roman law) is used in quite a different 
sense. A person is said to be sui juris if 
he is not subject to any general disability. 
Therefore, infants, married women, luna- 
tics, convicts and a few other persons, are 
not sui juris, because they cannot enter 
into contracts or dispose of their property 
with the same freedom as ordinary per- 
sons. See Coverture ; Curator ; Disabil- 
ity ; Guardian ; Infant ; Next Friend. 

SUICIDE is where a person kills him- 
self. Deliberate suicide by a sane person 
is a felony at common law, formerly pun- 
ishable by forfeiture of the offender's- goods 
and chattels to the crown, and by an igno- 
minious burial in the highway with a stake 
driven through his body, and without 
Christian rites of sepulture; but now the 
only consequences, in England, are burial 
in a church-yard or other burying ground 
between nine and twelve at night without 
Christian rites. (4 Steph, Com, 62; Stats. 
4 Geo. IV. C.62; 83 and 84 Viet. o. 23.) 
And in practice very slight evidence is 
sufficient to induce a coroner's jury to re- 
turn a verdict of temporary insanity, which 
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makes the suicide no crime. (See Inquest; 
Felo de se.) No such consequences fol- 
low the commission of suicide in America; 
but in some jurisdictions attempts to com- 
mit suicide are punishable. 

Suicide, (defined). 34 Mich. 41 ; 4 Hill (K 
y.) 73; 8N. Y. 299. 

(synonymous with dying by one’s 

own hand). 54 Me. 224. 

(when avoids a policy of insurance). 

4 Allen (Mass.) 96. 

Suicide, should commit, (in a policy of in- 
surance). 3 Com. B. 437, 458. 

STJINO ^ AND LABORING- 
CLATJSE isa clause in an English policy 
of marine insurance, generally in the following 
form: *‘In case of any loss or misfortune, it 
shall be lawful to the assured, their factors, ser- 
vants and assigns, to sue, labor and travel for, in 
and about the defense, safeguard and recovery of 
the” property insured, ‘‘without prejudice to 
this insurance ; to the charges whereof we .the 
assux'ers will contribute.” (Maud. P. Mer. 
Sh. 335.) The object of the clause is to encour- 
age the assured to exert themselves in preserving 
the property from loss. Booth v. Gair, 15 Com. 

5. N. s. 291 j Loll re v. Aitehison, 2 Q. B. D. 501 ; 

Id* 558 ; 4 App. Cas. 755. „ 

Suing out a wbit, (what is). 14 Wend. 

N. y.) 654. 

SUIT is a generic term, and denotes 
any legal* proceeding of a civil kind 
brought by one person against another. 
(Co Litt. 291a.) The term is, however, 
used in opposition to '' action,” “suit” be- 
ing the proper word for a litigation in 
Chancery, and action ” for a contest in a 
court of law, A proceeding for nullity or 
dissolution of marriage, <fec., in the Eng- 
lish Probate, Divorce and Admiralty Divis- 
ion of the High Court is also called a 
** suit.” 

i 2. In the technical sense of the word, 
a bonder recognizance given to a public 
officer- as security is said to be ”piit in 
suit” when proceedings are taken to en- 
force it. Thus, a bond which has been 
entered into as security for costs is put in 
suit by leave of the* court, when the occa- 
sion arises, by the person whose costs were 
intended to be secured. Dan. Oh. Pr. 3G, 
1695. 

As to suit in the sense of a service, see 
Skctca ; Suit op Court. 

Suit, (cleflned). 2 Pet. (XT. S.) 449, 404 : 6 
Wheat. (U, S.) 407 ; 15 Bankr, Beg. 23 ; 32 Ga. 
433| 437# 


Suit, (what is). 12 Pet (U. S.) 645 ; 14 /d. 
563; 1 Harr. (N. J.) 496; 1 Sandf. (N. Y.) 690. 

(what is not). 1 Hughes (U. S.) 270. 

(distinguished from “action”). 6 

Mod. 34. 

(synonymous with “action”). 38 Vt 

171. 

(synonymous with “case”). 2 Gr, 

(N. J.) 443. 

(a proceeding by mandamus is). 50 

111. 503. 

(a writ of error is not). 1 Barb. (N. 

Y.) 11. 

(in an insurance policy). 35 Conn, 

312. 

(in a statute). 8 Serg. & E. (Pa.) 58. 

Suit at law, (what is). 23 Pick. (Mass.) 10. 

Suit depending, (construed). 1 Moo. P. 0. 
395. 

SUIT OF COURT is a service theoretic- 
ally due from every tenant of land forming part 
of, or held of, a manor, and consists in the duty 
of attending the courts held by the lord. Free 
tenants or tenants of freehold land are bound 
(either pei*sonally or by attorney) to attend their 
lord’s Court Baron (q. v,), while coj^yhold teuiints 
are bound to attend personally at the Customary 
Court. These courts are still held in som*e 
niiinors. (Elt. Cop^jh. 178; Wms. Seis. 15, 36.) 
In addition to the suit mentioned in the text (suit 
service), Reeves describes, a kind of suit called 
“suit real,” due in respect of residence to a leet 
or tourn. 1 Hist. 2G5 ; Scriv. Copyh. 684. See 
Sbcta; Service; Subtraction. 

SUIT OF THE KING’S PEACE.— 
The pursuing a man for breach of the king’s 
peace by treasons, insurrections, or trespasses.— 
Oowdl. 

Suit or case, (construed), 68 Ga. 147, 

Suit or other proceeding, (in judicature 
act). 5Ch.D. 901. 

Suit or prosecution, (in a statute). 12 
Allen (Mass.) 217. 

Suitable bridges, (defined). 113 Mass. 161. 

Suitable form, (in a statute). 105 Mass. 
179. 

Suitable person, (means competent person). 
1 Bradf. (N. Y.) 200, 207. 

SUITER, or SUITOR.--One tlmt 
sues; a petitioner; a suppliant; a wooer. 

Suitor, (privilege of). 11 Mass. 11 ; South. 
N. J.) 366; 4 Serg. & R. (Pa.) 149; 4 Yeates 
Pa.) 123. 

Suitors, (includes both plaintifife and defend- 
ants). 1 U. S. L, J. 389. 

SUITORS’ DEPOSIT ACCOUNT.— 
Formerly suitors in the English Court of Chan- 
cery derived no income from their cash paid 
into court, unless it was invested at their request 
an<l risk ; now, however, it is provided by the 
Court of Chancery (li'unds) Act, 1872, that all 
money paid into court, and not required by the 
suitor to be invested, shall be placed on deposit 
and shall bear interest at two per cent, per annum 
for the benefit of the suitor entitled to it. The 
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sum required for the payment of this interest is 
produced by placing all money in court not re- 
quired for meeting current demands in the hands 
of the commissioners for the reduction of the 
national debt, who invest it in government secu- 
rities. This arrangement is called the “suitors’ 
deposit account.” See the Chancery Funds Con- 
solidated Rules, 1874; Report of the Chancery 
Funds Commissioners (1864) Ivii. 

SUITORS’ PEE FUND was a fund 
arising partly from the fees of the English Court 
of Chancery, and partly from the surplus income 
of the suitors’ fund {q. v.) Out of it the salaries 
and other expenses of the Court of Chancery 
were paid. By the Courts of Justice (Salaries 
and Funds) Act, 1866, the suitors’ fee fund was 
transferred to the commissioners for the reduc- 
tion of the national debt, and the salaries and 
expenses formerly paid out of it were charged 
on the consolidated fund. Rep. Chanc. Fund 
Comm. 1864, 

SrriTORS’ FUND was a fund belonging 
to the English Court of Chancery and consisting 
of two parts. Fund A. consisted of government 
stocks resulting from the investment of so much 
of the money in court belonging to the suitors 
as was not required for current purposes. Part 
of the income arising from these investments 
was employed in paying certain expenses of the 
court, and the balance was invested in govern- 
ment stocks, which formed fund B. Subsequently 
tlie surplus income of both funds was annually 
added to the suitors’ fee fund (q. v.) By the 
Courts of Justice, &c., Act, 1869, the suitors’ fund 
•was transferred to the commissioners for the re- 
duction of the national debt, and the consolidated 
ftind was made liable for the due payment of 
the money which belonged to the suitors and 
had been invested as above stated. Chanc. 
Funds Comm- Rep. 1864, See Paymastkr- 

(tENEBAL. 

§ 2. The official solicitor to the Court of 
Chancery (q. v.) was originally called the “solic- . 
itor to the suitors’ fund,” by reason of his duties 
in connection with that fund. Legal Dep. 
Comm. Second Rep. (1874), 40. 

Suits, (in section nine of the judiciary act). 

1 Binn. (Pa.) 144. 

Suits at common law, (defined). 1 Baldw. 
(U. S.) 556. 

Suits, controversies and pemanos, (sul)- 
mission to arbitmtion of all). Cro. Jac. 447. 

Suits shall cease, (an award that all). 6 
Mod. 36. 

SUIT-SILVER, or SUTRR-SILVER, 
— A small rent or sum of money paid in some 
manors to excuse the freeholders’ appearance at 
the courts of their lord. ---CoweU, 

SULCUS. — ^A small brook or stream of 
water . — CmeHL 

SULH JELHVSSAIT.-^Plough-arms.— 
An<j. Inet, JSng. 

SULLBRT.— A plough-land. 1 Inst, 6. 


SUM* — A summary or abstract; a compen- 
dium ; a collection. 

Sum, (defined). 6 Otto (U. S.) 368. 

Sum in controversv, (synonymous with 
“sum demanded”). 9 Serg, & R. (Pa.) 300. 

Sum in dispute, (in a statute). L. R. 2 A. 
& E. 57. 

Sum in gross, (in act relating to trusts). 16 
Wend. (N. Y.) 61, 262. 

SUM AGE. — Toll for carriage on horseback. 
^Cowell, 

Sxiroma ratio [lex] est, quse pro 
relig'ion© facit (5 Co. 14) : The highest law 
is that which supports religion. 

SUMMARY.— 

1 1. In procedure, proceedings are said 
to be summary when they are short and 
simple in comparison with regular pro- 
ceedings, i, e. in comparison with the pro- 
ceedings which alone would have been 
applicable, either in the same or analo- 
gous cases, if summary proceedings had 
not been available. Summary proceedings 
are sometimes concurrent with regular 
proceedings, 1 e. either may be adopted. 
In some of the States, the phrase is used 
to designate proceedings taken by a land- 
lord to dispossess a tenant for non-pay- 
ment of rent, or for holding over the term. 

? 2, In English law, petitions, special 
cases, motions, and summonses, not being inter- 
locutory proceedings in an action or suit, are 
instances (chiefly occurring in the Chancery 
Division, under the statutory jurisdiction of the 
High Court) of summary proceedings in civil 
cases, as opposed to suits or actions. Blackatone 
remarks that the common law is a stranger to 
summary proceedings, except in the case of con- 
tempt of court. (4 Bl. Com. 280.) For exam- 
ples, see Petition, S 4 ; Summons, ? 6. Tliero 
are also summary modes of putting an end to an 
I action, without carrying it on to trial, e. g, by 
I obtaining judgment where the defendant lias no 
defense, [see Judgment, J 9,) or by interpleader 
proceedings. 

2 3. Criiriinal.—In criminal cases, sum- 
mary proceedings are those which may be 
had and concluded before a magistrate or 
justices of the peace, as opposed to regular 
proceedings by indictment or information 
and trial by a jury. The English Sum- 
mary Jurisdiction Act, 1879, has much 
extended the power of magistrates to dis- 
pose of cases summarily, provided that 
the accused, if an adult, consents, and 
that the ofFenfiC is one of minor gravity, 
e. 0 . larceny. Faley Sum. Convic. 16 ; 4 
Steph. Com. 829; Summary Jurisdiction 
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Act, 1879, and the Rules and Forms, 1880, 
issued thereunder. See Complaint; In- 
formation, § 15; Justice of the Peace; 
Quarter Sessions. 

As to Piinimary process, see Process, § 5. 

As to summary proceedings in ecclesias- 
tical matters, see Cause, | 3. 

SITMMER-HIJS SILVER. — A payment 
to the lords of the wood on the Wealds of Kent, 
who used to vissit those places in summer, when 
tJieir under-tenants were bound to prepare little 
suinnier-lioufees for tlieir reception, or else pay a 
composition in money . — Cusiumcde de Newingtov, 
juxta SiiiinghvLrn^ M. S.; GowelL 

SUMMINQ-UP, on the trial of an 
action by a jury, is a recapitulation of the 
evidence adduced, in order to draw the 
attention of the jury to the salient points. 
The counsel for each party has the right 
of summing up his evidence, if he has 
adduced any. and the judge finally sums 
up the whole in his charge to the jury. 
Sm. Ac. 157. See Reply ; Right to Begin ; 
Trial. 


1 Summit op a mountain, (made the divi Mm 
line betw'eeu countries). 3 "Watts & S. (Pa.j J79. 

SUMMONS AS. — A writ-judicial of great 
divei-sity, accurdin" to the divei-s cases wherein 
it wim used. Obsolete. 

Summoned to answer, (in a declai'ation). 

2 Chit. 038. 

SUMMONERS.^— Petty ofiicei-s, who cite 
and warn persons to appear in any court. Fleia 
1. ix. 

Summonitiones ant citatioues nullss 
liceant fieri intra palatiura regis (3 
Inst- 141): Let no sunarnonses or citations be 
served within the king’s palace. See Att’y-Gen, 
V. Dakin, 37 L. J. Ex. 150; 39 Id, 113. 

SUMMONITORES SOAOOARII.-- 
Officers who assisted in collecting the revenues 
by citing the defaulters therein into the Court 
of Exchequer. 

SUMMONS.— 

? 1* In Eng’lish law. — A summons is a 
document issued from the office of a court of 
justice, calling upon the person to whom it i.s 
directed to attend before a judge or officer of 
the court for a certain purpose. See Motion ; 
Petition; Writ of Summons.* 


*(1) Htgh couvf .. — In the High Court of Jus- 
tice, a sunnnons is a mode of making an applica- 
tion to a judge or his deputy in chambers {q. v,) 
Summonses are, therefore, only used on applica- 
tions which are eitlier of subsidiary importance 
or can be conveniently disposed of in chambers, 
such us applications for enlarging the tirae^ to 
take certain steps, for discovery and prodtiction 
of documents, tor appointing examiners and re- 
ceivers generally as to summonses, Rules of 
Court, liv. (especially the rules of April, 1880) ; 
Chit. Gen. Pr. 1598 et seq,; Dan. Ch. Pr. 1050), 
for leave to sign judgment under Ord. xiv., for 
the committal of a judgment debtor, &c. In 
simple cases, the solicitors of the paities attend 
on their behalf; in difficult or important cases, 
counsel are instructed. Some of tlie Chanceiy 
judges do not hear counsel in chambers. 

(2) Qaeen^s Bench , — In the Queen’s Bench 
Division some summonses must be heard in the 
iirst instance by a master, and othei's by a judge. 
An appeal lies from a . master t() a judge in 
chambers, and from the judge to the Divisional 

'Court. Rules of Court, liv. 6, (May, 1880,) 
Ivii. A. 

(3) Chmeery Division,— In the^ Chancery 
DiviHion every summons is heard in the first 
instance before the chief or junior clerk, but 
either ])arty, if dissatisfied with the decision, is 
entitled to have the summons heard by the jmlge 
in ftharnbeis. This is called “adjourning the 
summons to the judge.” The judge may also 
adjourn the summons to be argued in court, or, 
if 'he refuses to do so, the dissatisfied party may 
either move before the judge in court to rescind 
the order made in chambers, or may appeal to 
the Court of Appeal. 

fhtmmonses in tke Chancery Wvisiou are of 
two kinds — 


(4) Summonses in pending actions and mat- 
tei*8. These are of infinite variety, as already 
indicated. (Siipm (1).) ' An important kind is 
the summons to proceed. When a judgment or 
order has been made in court directing accounts, 
inquiries, or other steps to be taken in chambers, 
the matter is brought before the chief clerk by 
a summons “to proceed under the judgment (or 
order), dated the,” &c. Appointments before the 
chief and junior clerks are obtained on this 
summons, from time to time, until the matter is 
disposed of, and the certificate made. See Dan, 
Ch. Pr. 1086. 

(5) An originating summons is so called be- 
cause it is the first step taken in the matter, i, e. 
the matter commenced by the issue of a sum- 
mons in the same way as an action is commenced 
by the issue of a writ, and the persons served 
(the defendants) enter an appearance in the 
same ivay as defendants to an action. The most 
important instance of this kind of summons 
formerly wtis the admmiwtration summons under 
15 and 16 Viet c. 86, ? 45, on which an order 
for the administration of the personal estate of a 
deceased person might be made on the applica- 
tion of a creditor, legatee or next of kin without 
the institution of a regulM- action or suit. {See 
Hunt. Eq. 240 ; Dan. Ch. Pr. 1051, 1071.) Since 
the Judicature Acts, however, it has beoome 
usual in simple cases to obtain a judgment on a 
writ of summons, without pleadings, and lienee 
administration summonses are not of such fre- 
quent occurrence as formerly. Maintenunce 
onlers are sometimes obtained on originating 
summonses. 

(6) Comty eourt—ln a county court action m 
fioon as the plaint (q,v,) hits been entered, a sum- 
mons requiring the defendant to appear and 
answer the plain tiffins claim on a certain day, is 
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§ 2. In New York and many other code 
States, the summons is the process used in 
commencing a civil action in a court of 
record, whether it be an action at law or a 
suit of an equitable nature. Properly 
s]»eaking, such a summons is not “pro- 
cess but is rather in the nature of a mere 
notice informing the defendant that an 
action has been eonamenced against him, 
and that he is required to answer the com- 
plaint of the plaintiff therein within a 
specified time. In some cases a copy of 
the complaint is annexed to and served 
with the summons,- if this is not done the 
summons notifies the defendant where the 
complaint will be filed. 

§ 3. In police court practice, a summons 
is the ordinary way of compelling the 
appearance of a person against whom a 
complaint, information or other proceed- 
ing has been brought, in cases where the 
justice does not desire to issue a warrant 
in the first instance. See Warrant. 

Summons, (in a statute). 3 Mont. T, 44. 

Summum jus, summa injuria. Suna- 
ma lex:, summa crux ( Hob. 125): Extreme 
law is extreme injury. Strict law is strict pun- 
ishment. In other words, the strictest exaction 
of one’s legal right-s is the supremest infliction 
of injury upon others— a maxim which had some 
application perliaps before the fusion of law and 
equity, but which has none since then. Proba- 
l ly, the maxim was one of the reasons which 
assisted in the original development of equity as 
a substantive separate jurisdiction. 

SIJMlSrBR,or SOMPNOHR.— Onewho 
cites or summonses. — Cowell, 

SUMPTUARY LAWS.-Those in 
restraint of luxury, excess in apparel, &o,; 
they are all repealed by 1 Jac. I. c. 25. 3 
Hallam Mid. Ages c. 9, pt. 2, p. 343. 

Sums of money, (in a will)- L. R. 8 Oh. 
401 j 5 Ves. 419. 

' SUNDAY.— "The first day ^ of the week. 
The principal English statutes directed against 


profanation of the Lord’s day by trading, unlaw- 
ful pastimes, &c., are 27 Hen. VI. c. 5 ; 1 Car. 
I. c. 1 29 Car, II. c. 7 ; 21 Geo. Ill, c. 49, 
amended by 38 and 39 Viet. c. SO (as to public 
entei-tainments), and the various Factory and 
Workshop Regulation Acts, and the Licensing 
Acts (g'. t\) (4 Steph. Com. 212.) ^ to Sun- 
day trains on railways, see 7 and 8 Viet. e. 85, § 
10. As to Jews working in workshops, see Stat. 
34 Viet. c. 19. The Stat. 29 Car. II. c. 7, forbids 
the exercise by any person of his ordinary call- 
ing on the Lord’s day under a penalty of five 
shillings ; it also makes the service or execution 
of any writ, process, judgment, <fec., on the Lord’s 
day (except in the case of treason, felony or 
i brkch of the peace,) absolutely void, and makes 
the person offending liable to an action for dam- 
f ages. No proceedings can be taken under this 
act except with the consent of the chief ofideer 
of police or magistrate of the district. (Stat. 34 
' and 35 Viet. c. 87 ; Expiring Laws Continuance 
Acts, 1880, 1881.) Subject to the provisions of 
these statutes it seems that any act or thing done 
on Sunday is legal and valid.^ (See Beiij. Sales 
442; citing Drury v. Defontaine, 1 Taunt. 131.) 
In America each State luis its own Sunday laws, 
more or less similar to the English acts. 

Sunday, (comprises the solar day only). 2 
Conn. 541. 

(synonymous with “Sabbath” and 

“the Lord’s day”). 6 Gill. & J. (Md.) 268. 

(promissory note made on). 10 Mass, 

312. 

(promissory note falling due on), 2 

Conn. 69. 

(lien of attachment expiring on), 15 

Mass. 225. 

(notice good, dated on). 1 Gr. (N. J.) 

Ch. 106. 

(not computed one of four days for 

bail). 2 Str. 782. 

(judgment on). Penn. (N. J.) 900. 

— (day of performance of a contract fall- 
ing upon). 20 Wend. (N. Y.) 205. 

(verdict rendered on). South. (N. J.) 

158; 3 Watts (Pa.) 50. 

(when is not included in time allowed 

by a statute). 4 Pick. (Mass.) 354. 

(last clay to plead falling upon)- 5 

Wend. (N. Y.) 84; 8 T. R. 642; 4 /d. 557. 

SuNPRiES, (In declaration in replevin). 7 
Wheel. Am. C. L. 577. 

SUNRISE.— In Tutton v. Darke, 5 
Hurlst. & N. 647, the question will be 
found raised whether the time of sunrise 
is to be reckoned from the first appear- 
ance of the beams of the sun above the 


issued and seiwed on the defendant; attached to which informs the defendant that unleflfi within 
it are the particulars of demand, if any, and in- sixteen days after service he gives notice of his 
dorsed on it are various notices for the guidance intention to defend the action, the plaintiff may 
of the defendant. (S'ee County Court Forms, sign judgment. Poll, 93; County Courts Aci^ 
1875, No. 11 ; Poll. C. C. Pr. 84 ei seq.) Where 1875, S 1. 

it cannot be served in time, successive summonses (7) The attendance of witnesses in county 
may bo issued. (Poll. 92; 0. C. Rules, 1875, court actions is enforced by summons, with or 
viii. 6.) In certain cases the plaintiff may, upon without a clatise requiring the production of 
filing an aflidavit that the debt siied for is due to boolcs, <&:c., in their possession- Poll C, 0. Pn 
him, obtain a summons for judgment by default, 117. 
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horizon, or from the time when the entire 

s\in has emerged. 

SUPER.— Upon; above; over. 

SUPER ALTUM MABE. — ^Upon the 
high fiea. 

Super fidem ohartarum, mortuis 
testibus, erit ad patriam de necessi- 
tate recurrendnin (Go. Litt. 6): The truth 
of chartei’s is necessarily to be referred toa jury, 
when the witnesses are dead. 

SUPER PRiEROUATIVA REG-IS. 

— A writ which formerly lay against the king’s 
tenant’s widow for marrying without the royal 
license. — P jV. jS. 174. 

SUPER STATUTO, 1 EDW. IIL c. 
12. — A writ that lay against the king’s tenant 
holding in chief, who aliened the king’s land 
without his license, 

SUPER STATUTO DE ARTICUUIS 
OLERI. — A writ which lay against a sheriff or 
other officer who distrained in the king’s high- 
way, or on lands anciently belonging to the 
church. 

SUPER STATUTO PAOTO POUR 
SEISTBSOHAL ET MABSEIAL DB 

ROY, <S5c. — A writ whicli lay against a stew- 
ard or marshal for Jiolding plea in his court, or 
for trespass or contracts not made or arising 
within the king’s household. 

SUPER ST^TUTO VERSUS SBR- 
•VANTES BT LABORATORES. — A 
writ which lay against him who kept any ser- 
yanta who had left the seryice of another con- 
trary to law. 

^ SUPER VISUM CORPORIS.— Upon 
yiew of the corpse. A coroner’s inquest must 
Toe held super visum corporis^ 

SUPBBOAEG-O. — ^An officer or agent 
in a ship, whose business is to manage the 
trade. A person employed by commercial 
companies or private merchants, to take 
charge of the cargoes exported, to sell 
them abroad to the best advantage, and to 
purchase proper commodities to relade 
the ship homewards. He goes out and 
returns home with the ship, thus differing 
from factors, who have a fixed residence, 

6UPBRFIOIAR1US,— In the civil law, a 
bulkier upon another’s land under a contract. 

! 

SUPERPIOIEB. — The alienation by the | 
owner of the stirface of the soil of all Hglits 
necessary for building on tlio surface, a yearly | 
rent being generally reserved; also a buUciing or i 
ez*ection. jSand. Inst. {6 edit.) 133. 

SvriKiivnsrE pi^oub, fin a contract for the sale 
of). 9 Watts (Pa.) 121. 


Superflua non nooent (Jenk. Cent. 184) : 
Superfluities hurt not. 

SUPERFLUOUS LAISTBS in English 
law, are lands acqiuired hy a railway company 
under its statutory powei-s, and not required for 
the purposes of its undei’taking. The company 
is bound within a certain time to sell feuch land^ 
and if it does not, they vest in and become the 
property of the owners of the adjoining lands. 
Lands Clauses C. Act, 1S4.5, ^ 127 seq.; Hodg. 
RaiUv. 330 ; Iti re Metr Uist. Railway and Cosh, 
13 Ch. D. 607. See Pbe-emptioi:. 

SlTPERFiiirous LAKDS, fin lands clauses con- 
solidation act). L. R. 4 H. L. 610 ; 7 //?. 2b3. 

(in railway act). L- R, 8 Q. B. 26. 

SUPBRFCBTATIOlSr. — The concep- 
tion of a second embryo daring the gesta- 
tion of one already conceived so that the 
two children may be bom at the same t 
at different times. Its bearing in legjd 
medicine is on the question of legitimacy. 

Should the doctrine of superfoe tation 
ever be pleaded in niedico-Tegal cases, the 
laws of legitimacy mast be the guide, both 
as to premature and protracted births, 
Tlie latest born should fall within the legal 
I term, or be excluded from the pi’ivileges 
attendant on it; and this is more particu- 
larly necessary from the obscurity that 
invests the subject 

. This phenomenon is generally thought 
[by the faculty to be impo3«ible. It kaa 
[been suggested that one conception may 
follow another within a short period, and 
that twins may be the result of two distinct 
conceptions, and this has been denomina- 
ted super^conof-ptio'fi ; biitit is hardly prob- 
able, pay the opponents of this doctrine, 
that a second conception should take 
place when a prior conception has already 
arrived at the second month. It is not 
uncommon in the case of twins that one 
should be born prematurely, and tlie other 
go ou to its full period. See further on this 
Bubjeci, Beck Mod. Jur. 138; TayL Med. 
Jur. c. 50; Guy For. Med. 87. 

SUPERIKSTITUTION.- Where 
% church is full by institution, and a second in- 
stitution 18 granted to the same olmreli, tJiis k a 
guperinstituUoji. and necessarily raises Ihecjues- 
tion who is entitled to the benefice. It is said 
that the party who obtains a superinijytiUftiou 
may try lu» title by ^'ectment;^ but that in couhc- 
quenoeof its inconveniences this metlKHl is dis- 
couraged, and the more usual remedy of a qmre 
imp^dit adopted. Pliillim. Kcc. L. 476. 

SupRRiNTMD, (the building of a house). 2 

Pick. (Mass.) 352. 
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SupJERis^TENDENT, (in a statute). 86 111. 325. 

SUPERIOR. — The gi-antor of a feudal 
right to be held of himself. See Hell Diet. 

SUPERIOR AUD VASSAL.—In the 
Scotch law, a feudal relation corresponding with 
the English lord and tenmit. 

SUPERIOR COURTS.— 

J 1. In English, law. — The Courts -of Chan- 
cery, Queen's Bench, Common Pleas, and Ex- 
chequer, at Westminster, were so called.^ See 
these courts treated of under the proper titles ; 
Se€j ebso, High Court of Justice; Supreme 
Court of Jui>icatube. 

? 2. In American law. — Courts of 
original (and in some cases appellate) 
jurisdiction, -which are intermediate be- 
tween the “inferior courts” (q.v.) and the 
courts of last resort. 

Superior courts, (-what are). 1 Mass. 387. 
(in a statute). L. E. 6 Q. B. 418. 

SUPERIORITY. — Tn the Scotch law, the 
dominium directum of lands, without the profit. 
— Bell Diet. 

SUPER- JUR ARB. — A term anciently 
used wlien a criminal en<leavored to excuse him- 
self by his own oath, or the oath of one or two 
witnes&es, and the crime objected against him 
\>\Di tao plain and notorious tliat lie was convicted 
on the oaths of many more witnesses. — Wharton. 

SUPERONERATIOHE PASTUR^Sl. 
— ^A judicial writ that lay against him who was 
impleaded in the county court for the surcJiarge 
of a common with his cattle, in a case where he 
was formerly impleaded for it in thebunie court, 
and the cause was removed into one of the 
superior courts. Obsolete. 

SUPBRPLUSAaiUM.— Overplus; sur- 
plus; residue or balance . — SpeL Glo.'is. 

SUPERSEDE.— To stay, stop, inter- 
fere w'itb, or annul; e. g. to supersede the 
proceedings in outlawry, or in bankruptcy, 
or in lunacy, <fec. 

Supersede, (in a military sense, defined). 1 
Pick. (Muss.) 261. 

SUPERSEDEAS.--. 

g 1. A writ which stays or puts an end to 
a proceeding. Thus, if a certiorari {q. v.) 
has been wrongly issued, and has been re- 
turned, the court will grant a swpermkm. 
(Tidd Pr. 4t)3.) So, where a person has 
been irregularly found a lunatic, or has 
been found a lunatic and afterwards re- 
covers, the inquisition may be superseded 
or set aside on petition by Inm to the lord 
chancellor. Pope Lun. 100. 


I 2. Arrest. — Formerly the writ of 
super ssedeas of great iniportajice in the 
law of bailable proceedings, it being the 
means by which a defendant who had been 
arrested on mesne process obtained his 
discharge. A prisoner entitled to the writ 
was said to be supersedeable. Lee Diet. 
1301. 

g 3. Bankruptcy. — ^Under the old English 
practice in bankruptcy, when the proceedings 
were commenced by commission, the bankruptcy 
was put an end to ah initio by superseding the 
commission, which was done by writ of supers 
sedeas. (8 Ves. 533 ; 10 Id. 104.) The same 
effect is now produced by annulling the adjudi- 
cation. See Annul. 

Supersedeas, (certiorari operates as). South. 
(K J.) 513. 

Superseded, (defined). 1 Pick. (Mass.) 201. 

Superstitious use, (what is not). 1 Watts 
(Pa.) 224. 

SUPERSTITIOUS USES AHD 
TRUSTS, or dispositions of real or personal 
estate for pi*opagiiting religious rites not tolei ated 
by the law of England, are void ; such is a be- 
quest for masses for the soul of the testator. 
(Tud. Char. Trusts 18 ; Wats. Comp. Kq. 39 ; 
West V. Shiittleworth, 2 Myl. & K. 081.) The 
rule apparently does not apply to Ireland. 

§ 2. Property given by will to superstitious 
uses goes to the representatives of tlie le.stator, 
(his heir, next of kin, residuary legatee, t&c., 
according to circumstances, ) unless the uses are 
diaritable as well as superstitious, in which case 
it goes to the crown to be applied to valid char- 
itable objects. Tud. Char. Trusts 29 ei seq / (itid 
see Slat. 23 and 24 Viet. c. 134, as to gifts to 
Koinan Catholic charities. See Charity. 

SUPERVISOR.— A surveyor or over- 
seer; a highway officer. Also, in some 
States, the chief oliicer of a town ; one of 
a board of county officers. See Board of 
SUPEEVISOKS. 

SUPPLEMENTAL.- Something 
added to supply defects in the thing to 
which it is added, or in aid of which it is 
made. 

SUPPLEMENTAL AFFIDAVIT. 
— An affidavit made in addition to a pre- 
vious one, in order to supply some de- 
ficiency in it. 

SUPPLEMENTAL ANSWBR.- 

One which was filed in Chancery for the 
purpose of correcting, adding to, and ex- 
plaining an answer already, filed. Sm. Ch. 
Pr, 884. 

SUPPLEMENTAL BILL.~In a 
suit in Chancery, it frequently happens 
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that new matter ariises or is discovered 
after the filing of the original bill in the 
suit, or that some of the parties acquire a 
new interest, or that new parties acquire 
an interest in the matter in question ; all 
which matters have to be brought to the 
knowledge of the court upon the proceed- 
ings- Now it occasionally happens that 
some of these objects might be accom- 
plished by amending the bill; but after 
the parties are at issue, and witnesses 
have been examined in the suit, the bill 
cannot usually be amended, and therefore 
the defect is in such a case supplied by 
means of what is termed a supplemental 
bill. ^Gray Ch. Pr. 86.) However, under 
the modern English practice, and that 
adopted in the code States, the necessity 
for such a bill has now ceased, and the old 
effect thereof may now in general be pro- 
duced by amendments and an order of re- 
vivor; but supplemental complaints and 
petitions are still occasionally resorted to 
in code practice. 

SuppLEMENTAii BILE, (is but a Continuation 
of the original suit). 5 Paige (N. Y.) 630. 

SUPPLEMENTAL. BILL, BILL 
IN 'THE NATURE OP A.See Bill 
IN THE Nature, <fec. 

SUPPLEMENTAL CLAIM.— 
A further claim which was filed when fur- 
ther relief was sought after the bringing 
of a claim. Sm. Ch. Pr. 655. 

SUPPLETORY OATH.— In the modern 
practice of the civil law, a leas number than two 
witnesses falls short of plena probatio (full proof ) ; 
tile testimony of one witness is serni^plena proha- 
tio only, on which no sentence can be founded ; 
in order to supidy the other half of proof, the 
party hiniHelf (plaintiff or defendant) is exam- 
ined on his own beluilf, and the oath adminis- 
tered to him for that purpose is called tlie sup- 
pletory oath,'' because it supplies the necessary 
quantum of proof on which to found the sentencje. 

SUPPLIANT. — The actor in, or party pre- 
ferring, a petition of right. See Petition oe 
Kioht. 

This writ lias been of late years seldom used, 
ibr when application has been made to the su- 
perior courts, they have usually taken the recog- 
nizances there, under the 21 Jac. I. c. 8. 

SITPPLIOATIO.— In the civil law, a 
pleading corresponding to the rejoinder of the 
common law. 

BUPPLIOAVIT.— In England, when a 
justice of the peace refuses to compel a person 


to 'give security to keep the peace, the person 
exhibiting the articles (i. e. the person making 
complaint) may apply to the High Court for a 
supplicavit, which is a mandatory writ compel- 
ling the justice to require security. But as the 
High Court may make an order for security to 
be given without the intervention of a justice of 
the -peace, this writ is seldom used. 4 Steph. 
Com. 292. See Articles oe the Peace; 
Breach of the Peace. 

SUPPLIOIUM. — In the civil law, any cor- 
poral punishment ; it included death. 

SUPPLIES.— The “supplies" in par- 
liamentary proceedings signify the sums 
of money which are annually voted by the 
house of commons for the maintenance of 
the crown and the various public services. 

Supplies, (defined).' 68 Me, 368. 

(in a statute). 5 Wend. (N. Y.) 510 

20 Id. 177 ; 9 N. W. Rep, 67 ; 3 Wis. L. N. 286 

Supply, (synonymous with “furnish"). H 
Bush (Ky.) 240. 

SUPPLY, COMMISSIONERS OP.— 
Persons appointed to levy the land tax in Scot- 
land, and to cause a valuation roll to be annually 
made up, and to perform other duties in their 
respective counties. See 19 and 20 Viet, c. 93, 
and Bell BicL 

SUPPLY, COMMITTEE OP. -In Eng- 
land, all bills which relate to the public income 
or expenditure must originate with the house of 
commons, and all bills authorizing expenditure 
of the public money are based upon resolutions 
moved in a Committee of Supply, which is al- 
ways a committee of the whole house. The 

P ractice with regard to these bills is as follows; 
n the course of the session estimates are sub- 
mitted to a Committee of Supply, and resolutions 
moved therein, granting to the crown the sums 
requisite for defraying the expenses attendant on 
the various branches of the public service. 
These resolutions having been considered and 
disposed of, such amongst them as may be af- 
firmed are reported to the house, reconsidered, 
adopted or rejected. Under authority of those 
to which the house agree, the Lords of the 
Treasury issue the requisite funds for carrying 
on the service of the country. At the end of 
the session the supply resolutions are consoli- 
dated in the appropnation bill, which is sent up 
to the lords, and after being there considered and 
agreed to, receives the royal assent and becomes 
law. The loi*ds may reject this or any other 
money bill, but it would be an invasion of the 
privileges of the commons if their lordships 
substantially modified measures of this class ; the 
commons, however, do not object to consider ver- 
bal emendations which may be made by the other 
house . — Bod FarL Comp, 

Supply the peekises with water, (a 
covenant to). 4 Bara, Aid. 266- 

8UPPORT.--The right of support to 
land is either a natural right or au ease- 
ment. 
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? 1. Natural right. — Every proprietor 
of land is entitled to so much lateral sup- 
port from hia neighbor’s land as is neces- 
sary to keep his soil at its natural level, 
i, 6. his neighbor must not excavate so 
close to the boundary as to cause bis land 
to fall or subside. Similarly, if one person 
is entitled to the surface of land, and the 
land beneath the surface belongs to another 
proprietor, the owner of the surface is en- 
titled to vertical support as against him ; 
i. e, the owner of the subjacent land must 
not cause subsidence of the surface unless 
he has an easement entitling him to do so. 
(See Easement.) This natural right to 
support, whether lateral or vertical, does 
not extend to the case of land, the weight 
of which has been increased by buildings, 
unless it can be shown that the land would 
have sunk if there had been no buildings 
on it. Gale Easm. 858 ; Dart. Vend. 368. 

J 2. Basement. — The right to extra- 
ordinary support, L e. to the support of 
land on which buildings have been erected, 
and which, consequently, requires more 
support than it did in its natural condition, 
is an easement. It was formerly con- 
sidered that such an easement was not 
within the provisions of the English Pre- 
scription Act (q, v,)j on the grounds that it 
is a negative easement; and that the 
second section of the act only applies to 
positive easements. (Gale Easm. 370.) 
Both these propositions have been dis- 
credited, if not overruled, by the recent 
decision of Dalton -u. Angus, (Angus v.- 
Dalton, 3 Q. B. D. 85; 4 Q. B. D. 162; 44 
L, T. 844;) and it is now established that 
the casement of support may not only 
exist by virtue of an express grant, or in 
the case of an ancient messuage, but may 
also be acquired by twenty years* uninter- 
rupted enjoyment. 

g 3. The easement of support to a build- 
ing by a building, or the right of the owner 
of a building to have it lean against and 
be supported by a building belonging to 
bis neighbor, seems to stand in the same 
position. It may also arise by implied 
grant under a disposition by the owner of 
two tenements. Gale 384 et seq.; Angus 
V. Dalton, supra. See Easement, g 8 ; .w, 
ahto, ANC3IENT Houses ob Messuages; Lost 
Grant; Fresoeiption. 


g 4. To support a rule or order is to argue 
in answer to the arguments of the party 
who has shown cause against a rule or 
order nid. 

\ 

Support, (as applied to a family, defined). 
19 Kan. 388. 

(in a will). 4 Johns. (K. Y.) Ch. 9; 

2 Sanclf. (N. Y.) Ch. 91 ; 3 Id 120. 

Support and maintenance, (in a will). 68 
Me. 133. 

Support, handsome, (in a will). 11 Pick. 
(Mass.) 252; 4 Wheel, Am. C. L. 454; 5 Id, 
306. 

Support op the family, (in a will), 2 
Bland (Md.) 606. 

Support op a servant, (what constitutes). 
2 Dana (Ky.) 385. 

Supporting, maintaining and using, (in a 
statute). 7 Barn. & C. 722.- 

Supports, (as applied to bridges, defined). 
38 Yt. 6G6. 

Supposed, (in a deed). 13 Johns. (N. Y.) 
257. 

Suppress, (in a statute). 42 Iowa 631. 

SUPPRBSSIO VBR.I.— Suppression 
of truth. One of the classes of fraud. 
Consult Add. Torts (4 edit.) 26. See SuG- 
gestio Falsi. 

SuppRESSio VEBX, (is equivalent to a ^^mgges* 
tio falsV^), 18 Johns. (K. Y.) 403. 

(is ground for setting aside a sale). 1 

Gr. (N. J.) Ck 366. 

SUPRA. — ^Tliis word occurring by itself in 
a book refers the reader to a previous part of the 
book, like ante; it is also the initial woi’d of 
several Latin phrases. 

SUPRA PROTEST. — Subsequently 
to protest. See Acceptance, g 5. 

Suprema poteetas seipsam <iissol- 
vere potest (Bacon): Supreme power can 
dissolve itself. 

SUPREMACY. — Sovereign domin- 
ion; authority; pre-eminenoo. 

SUPREMACY, ACT OF.— The Stat. 1 
Eliz. c. 1, whereby all foreign jurisdictions, 
whether spiritual or temporal, within the realm 
were excluded, and all spiritual jurisdiction mm 
annexed to the crown, which might exercise the 
jurisdiction by commisaioneiu 

SUPREMACY, OATH OF.— To up- 
hold the supremo power of the kingdom in the 
pei-son of tlie reigning sovereign. 

SUPREME COURT. -A court of 
superior jurisdiction in many of the States 
of the United States. In most of them 
this is the court of last resort, the name 
difering slightly in some States. Thus, in 
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Counecticut it is called the “ Supreme 
Court of Errors/’ and in Maine, Massa- 
chusetts and New Hampshire, the “Su- 
preme Judicial Court.” In New Jersey 
and New York, however, the Supreme 
Court is not the court of last resort. 

SUPREME COURT OP JUDICA- 
TURE. — ^The court formed by the English 
Judicature Act, 1873, fas modified by the Judica- 
ture Act, 1875, the Appellate Jurisdiction Act, 
1876, and the Judicature Acts of 1877, 1879 and 
1881,) in substitution for the various superior 
courts of law, equity, admiralty’, probate and 
divorce, existing when the act was passed, in- 
cluding the Court of Appeal in Chancery and 
Bankruptcy, and the Exchequer Chamber. It 
consists of two permanent divisions, viz., a court 
of ox*iginal jurisdiction, called the “ High Court 
of Justice,” and a court of appellate jurisdiction, 
called the “Court of Appeal.” {See those titles. 
Judicature Act, 1873, 3, 4.) Its title of 

“supreme” is now a misnomer, as tJie superior 
appellate jurisdiction of the House of Lords and 
Privy Council, which was originally intended 
to be transferred to it, has been allowed to 
remain. See Court. 

SUPREME COURT OP THE 
UNITED STATES. — The highest tri- 
bunal in America. This court is vested 
by the United States Constitution with 
original and exclusive jurisdiction in all 
cases affecting ambassadors, public minis- 
ters and consuls, and those in which a 
State is a party, and appellate jurisdiction 
over all other oases within the judicial 
power of the United States, both as to law 
and fact, with such exceptions and under 
such regulations as congress may make. 
Its appellate powers extend not only to 
inferior tribunals of the United States, but 
also (when federal questions are involved) 
to those of the several States. The court 
is composed of a chief justice of the United 
States, and of eight associate justices. — 
Abbott 

SUPREME POWER.— The highest 
authority in a State, all other powers in it 
being inferior thereto. See 2 Ruth. Nat. 
Laws, b. 2, 0 . iv., p. 67. 

SUPRBMUS. — Last ; the last. 

Supremus ©st quern nemo sequitur 
(D. 60, 16, 92 j ; lie is last whom no one fol- 

'>WS. 

SUR — SUB DISCLAIMER — SUB 
DISSEISIN.— “ Sur upon.” In the titles 
of real actions “sur” was used to point out what 
the writ was founded upon. Thus, a real action 


brought by the owner of a reversion or seignory, 
in certain cases where his tenant repudiated ius 
tenure, was called “ a writ of right sur disclaimer,” 
So, a writ of entry sur disseisin was a real action 
to recover the possession of kind from a disseisor. 
See Cui Ante Divortium ; Writ of Entry. 

SUB CUI IN VITA.— A writ that lay 
for the heir of a woman whose husband had 
aliened her land in fee, and she had omitted to 
bring the writ of cui in vltd for the recovery 
thereof; in -which case, her heir might have 
this writ against the tenant after her decease.— 
Cowell. See Cui in Vita. 

SURCHARGE . — French: sur, over, In 
addition, in excess, and charge. See in Harrison v. 
(’arter. 2 C P D 82. a description of a chanty ior the 
benefit of poor persons “ surcharged by children.” 

J 1. Common. — To surcharge a common is 
to put more cattle thereon than the pasture and 
herbage will sustain, or than the commoner has 
a right to do. (3 Bl. Com. 237 ; Co Litt. 165 a.) 
As to the remedy for this injury, see Admeas- 
urement, § 2. 

^ 2. In accounts.— Where an account 
is being judicially investigated in Chan- 
cery, and the party at whose instance it is 
taken shows that an item has been omitted 
for which the accounting party ought to 
give credit, he is said to “ surcharge ” the 
accounting party' Dan. Ch. Br. 577. See 
Account; Falsify. 

J 3. Under the English Public Health Acts, 
where an auditor disallows an item of expendi- 
tin*e by an urban authority as being illegal, he 
surcharges it on the pei'son who miule or author- 
ized it; in other words, he makes him personally 
liable for the amount. Local Grovernment Act, 
1868, s. 60, J 1, repealed and re-enacted by the 
Public Health Act, 1875, s. 247, g 7. 

Surcharge, (distinguished from falsify”). 
2 Edw. (N. Y.) 1, 23. 

SURCHARGE AND FALSIFY.— 
See Surcharge, g 2, 

SURETY.— 

g 1. A surety is a person who binds him- 
self to satisfy the obligation of another 
person, if the latter fails to do so; thus, if 

A. owes B. money, and 0., for good consid- 
eration, promises B. that he will pay him 
the money if A. does not, here 0. is a 
surety for A., the principal debtor, and his 
promise constitutes a contract of surety- 
ship. See Lakeman v. Mountstephen, L. 

B. 7 H. L. 24. 

g 2. In the general sense of the word, 
therefore, a surety is the same thing as a 
guarantor but in practice the terra 

is usually restricted to the case of a person 
who binds himself by a bond; thus, it is 




SURETY. (1244) SURNAME. 


frequently necessary for a person who 
enters upon an office to obtain one or 
more sureties who bind themselves by a 
bond to answer for his acts and defiinlts in 
the performance of the office, either gen- 
erally, or to a limited amount or a limited 
time. (See Chit, Cont. 485 et s€q>; Snell 
Eq. 389.) A security given in a judicial 
proceeding also generally takes the form 
of a bond or recognizance with sureties. 
See Bail; Recognizance; Security, §§ 2, 
13 et seq, 

§ 3. Rig'hts of surety.— If a surety 
satisfies the obligation for which he has 
made himself liable, he is entitled to re- 
cover the amount from the principal 
debtor. If one of several sureties is com- 
pelled to pay the whole amount or more 
than his share, he is entitled to contribu- 
tion from his co-sureties, [see Contribu- 
tion, 5 2;) and if one of them has become 
insolvent, the solvent sureties may be com- 
pelled to contribute toward payment of the 
whole debt, as if the insolvent surety had 
never been liable. 1 White <& T. Lead. Cas. 
notes to Bering -y, Earl of Winchelsea. 

5 4. It is also a general rule that a surety 
is entitled to the benefit of all the securi- 
ties which the creditor has against the 
principal ; so that if a debt is secured by a 
bond with a surety, and also by a mort- 
gage, and the surety pays the debt, he is 
entitled to stand in the place of the mort- 
gagee and obtain repayment out of the 
mortgaged property. (Ib.) And by the 
English Mercantile Law Amendment Act, 
1856, every surety who pays the debt or 
performs the duty for which he is liable, is 
entitled to have assigned, to himself or a 
trustee, every judgment, specialty or other 
security held by the creditor, and to use 
the name of the creditor in any action or 
other proceeding. 

I 5. Dxsoharg*o of surety. — If the 
creditor releases the principal debtor, this 
will discharge the surety from liability, 
unless the creditor reserves his rights 
against the surety ; such a release is then 
in efieot merely a covenant not to sue the 
.principal debtor. (G'reen v. Wynn, 4 Ch. 
App. 204. See Joint, § 5; Release, ? 8.) 
The surety may also be discharged by a 
variation of the contract by the creditor, 
or by the substitution of a new contract 


before breach of the old one. See De Coly. 
Guar. ch. vi. 

Surety, (defined). 35 Mich. 42 ; 1 La. Ann. 
122 . 

— (after name of a joint maker of a 

promissory note). 1 Mass. 156, 158 ; 5 Id. 358 ; 
6 M 519; 2 K. Y. 406 ; 7 Wend, (N. Y.) 309 ; 
10 Id. 314. 

(liability of). 9 Wheat. (U. S.) 720. 

(contract of, is to be construed strictly). 

2 ni. 35. 

(when cannot call on his principal). 

8 Johns. (K Y.) 249. 

(right of, to subrogation). 6 Halst 

(N. J.) 410; 1 Hill (H. Y.) 652; 2 Johns. (N. 
Y.) 213. 

(what is a discharge of). 10 Pet. (U. 

S.) 257; 10 Johns. (N. Y.) 587; 11 Wend. (N. 
Y.) 312; 5 Ohio 207. 

(what does not discharge). 11 Wheat- 

(U. S.) 184; 2 N. H.448 ; 6 Watts (Pa.) 508. 

(right of, to contribution). 17 Mass- 

468 ; 2 Whart. (Pa.) 364. 

SURETY OP THE PEACE.— 

Articles of the Peace. 

Surety op the peace, (defined). 4 Bl. 
Com. 255 ; 4 Steph. Com. 293-295. 

Suretyship, (defined). 9 Ala. 42. 

SURFACE.— iSee L and,? 2; Minerals; 
Support. * 

Surface, (in a statute). 23 Ohio St. 553. 

Surface water, (when becomes a water- 
coui*se). 55 Mo. 462, 467. 

Surfacing, (defined). 72 111. 161, 167. 

SURGEON. — Properly, one who cures 
diseases or injuries by manual operation, 

SURGEON OF THE QUEEN’S 
PRISON.— An officer who used to be appoitited 
by the home secretary during pleasure. 5 and 6 
Viet. c. 22. See Queen’s Prison. 

SURMISE.— 

? 1* A suggestion or allegation. 

i 2. In ecclesiastical practice, an allegation in 
a libel (q. v. g 5) is called a “ surmise.” A col- 
lateral surmise is a surmise of some fact not 
appearing in the libel. Phillim. Ecc. L. 1445. 

SURNAME.— The family name; the 
name over and above the Christian name.— 
ErKyycl Lond* The part of a name which 
is not given in baptism; the last name; 
the name common to all members of a 
family. Surnames were originally ac- 
quired by accident and retained by cus- 
tom. They may be changed in the same 
manner. A bastard can have a surname 
by custom or grant only. See Name* 
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SURPLICE FEES. — Fees payable on 
ministerial offices of the church, such as bap- 
tisms, funerals, marriages, &c. 2 Steph. Com. 

(7 edit.) 740; 3 Jd. 312. 

SURPLUS. — That which is left from 
a fund which has been appropriated for 
a particular purpose ; the remainder c»f a 
thing; the overplus; the residue. — Bouvier. 

Surplus, (in a will). 18 Ves. 466 ; 8 Com. 
Dig. 437. 

Surplus earnings, (in tax act). 76 N. Y, 
64, 74. 

Surplus profits, (what are not), 6 Paige 
(N. Y.) 488. 

SURPLUSAGE is where there is 
something over or in excess. In pleading, 
surplusage is the allegation of unnecessary 
matter, and is forbidden. (5 Steph. PI. 
467; Co. Litt. 303b.) But in most cases 
such matter will not vitiate the pleading, 
but will be disregarded. 

? 2. Rent by surplusage.— Where A. 
holds land of B. in fee at a certain rent (e. g. five 
shillings), and B. holds the same land of C. at a 
less rent {e, g, one shilling), and C. purchases 
A.’s estate, so that B.’s seignory or mesnalty 
{q, V.) becomes extinct ; here C. is bound to pay 
to B. a rent equal to the difierence between A.'s 
rent and B.'s rent (t. a four shillings), and this 
is called, in the old books, a rent by stirplusage. 
Litt. II 231, 232; Co. Litt. 150 b, and Hargrave’s 
note, 309 b. 

Surplusage, (in act concerning intestates). 
1 Dali. (U. S.) 482. 

(will not in general vitiate a pleading). 

15 Wend. (N. Y.) 351. 

SURPLUSAGE OP ACCOUNTS.— 
A greater disbursement than the charge of the 
accountant amounts unto. In another sense, 
surplusage is the remainder or overplus of 
tuoney left. — Jacob, 

Surplusagium non nooet (9 H. 626) ; 
Surplusage hurts not. 

SURPRISE— 

3 1. Where a person enters into a con- 
tract, conveyance, or the like, with exces- 
sive haste or want of deliberation, this fact 
may give rise to the inference that there 
was no tme consent, or that the consent 
was not free, and that the transaction 
ought, therefore, to be set aside on the 
ground of surprise or improvidence. 
Evans v, Llewellyn, 2 Bro. 0. C. 150 ; 1 Cox 
333; Poll. Oont. 637. See Oatohinq Bar- 
gains; Endue Influence. 

3 2. In procedure, a judgment, nonsuit, 
or order may be set aside, or a new trial 


ordered, on the ground of surprise, if the 
court thinks that substantial injustice has 
been done. Thus, if a verdict is obtained 
by a trick, a new trial will be ordered. 
Arch. Pr. 1220. 

Surprise, (as ground for new trial). 6 Halst. 
N. J.) 242; 2 Hill (N. Y.) 106; 47 Superior 
N. Y.) 287 ; 25 Wend. (N. Y.) 663. 

SURREBUTTER, under former com- 
mon law practice, is the pleading which 
follows the rebutter. (Steph. PI. 64.) The 
same name is generally applied to the cor- 
responding pleading under the new English 
system. See Pleading, ? 6. 

SURREJOINDER, under the practice 
both at common law and in Chancery, is 
the pleading which follows the rejoinder, 
(Mitf. PI. 321.) It has long been obsolete 
in English Chancery. The same name is 
commonly applied to the corresponding 
pleading under the new English system. 
See Pleading, § 6. 

SURRENDER.— 

3 1. Freehold land.— In the law of real 
property, surrender '‘is a yeelding up an 
estate for life or yeares to him that hath an 
immediate estate in reversion or remainder, 
wherein the estate for life or yeares may 
drowne [ie. merge] by mutuall agreement 
betweene them.” (Co Litt. 337b.) Thus, 
if A., being tenant in fee of land, grants a 
lease for years to B., and B. surrenders the 
term to A,, it ceases to exist, being merged 
in A.’s reversion. 

3 2. In deed— In law.— Surrenders are 
of two kinds— in deed and in law. A sur- 
render in deed is one made by express 
words. It must now, in every case, be 
effected by a deed, (Woodf. Land. <fe T. 
270.) Surrenders in law take effect by im- 
plication or operation of law, without 
express words. Thus, if a lessee accepts 
a new lease incompatible with his existing 
lease, this operates as a surrender in law 
of the latter. Co. Litt. 888a; 2 Bl. Com, 
826 rz. See Mrrgkr. 

3 3, Copyholds. — A surrender is a princi- 
pal mode of aliening copyholds. Every tenancy 
in copyholds, though practically amounting to 
more or less absolute ownership, is in theory 
merely a tenancy at will, whi<‘h is, of course, in- 
capable of being transferreil as such by the 
tenant; for if he attempte<l to convey Ids interest 
by a common law conveyance, he would forfeit 
his estate. (Litt. 3 74. See Tenant at Will*) 
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Hence, when a copyholder wishes to transfer his 
interest in the land, he surrenders it into the 
hands of the lord, in favor of (technically, to the 
vse oJ\) the intended transferee, or snrienderee, 
as he is called; and the lord thereupon admits 
the snrienderee, i, e. accepts him as tenant in 
lieu of the surrenderor. (iL /See AmilTTANCE.) 
“The essential part of a surrender appeai-s to be 
the giving up of the ciistoniiiry seisin to the 
lord; and where this is efiectiially done, the 
form of relinquishment is not, as it seems, essen- 
tial, unless the rights of a third person are 
injured.” Elt. Copyh. 62. 

I 4. Formal surrenders are made by the 
surrenderor deliverins: to the lord, steward, or 
other person taking the surrender, a rod, {See 
Verge. In practice tlie rod is generally repre- 
sented by an office ruler or an umbrella,) straw, 
glove, or other symbol which represents the 
seisin of the land. A memorandum of the sur- 
render is entered on the court rolls, and a copy 
of it, general ly on parchment, and signed by the 
surrenderor and steward, is delivered to the 
sun enderee. 

§ 5. Conditional. — A mortgage^ of copy- 
holds is generally efiected by a conditional sur- 
render, or surrender made upon condition that, 
on payment of tlie mortgage debt on a certain 
day, the surrender shall be void. If tlie debt is 
not paid on the day fixed, the mortgagor still 
has an equity of redemption in the same way as 
if the land were freehold. (Wms. Real Prop. 
431.) As to snrrendere of copyholds for estates 
tail, and as disentailing assurances, see Estate 
Tail, i 7. 

g 6 . Sxirrender to uses of will.-Form- 
erly, copyholds in some manors were not devis- 
able at all, or devisable subject to restrictions, 
while in many manors they were devisable by 
the testator making a surrender to the use of his 
will, and tlien devising the land as he wished. 
This necessity was abolislied by Stat. 65 Geo. 
HI. c. 192 ; and, by the Wills Act, full provision 
was made for the devise of copjrholds in all cases. 
It seems, however, that a married woman cannot 
devise her copyholds without a surrender to the 
use of her will, made after separate examination 
by the steward, and with her hiisband^s assent; 
and that a joint tenant cannot devise his share 
without a previous surrender. Elt. Copyh. 85. 

J 7. Formerly, surrenders were usually made 
in court, t. e, at a customary Court Baron ( 9 . v ,) ; 
and surrendera made ‘'out of court,” ('i- e. at any 
other })lace or time,) were in some cases invalid, 
unless they were afterwards presented in court 
by the homage. ( Watk. Copyh. 79.) i7ow, how- 
ever, the entry of the surrender on the rolls of 
the manor is sufficient. Stat. 4 and 6 Viet. c. 
35, ? 89. 

g 8 . Dayue surrender. — "In the exten- 
sive district comprised in the manor of Taunton 
Deane, in vSomersetshire, there is a peculiar con- 
veyance known as a ‘ Dayne surrender,^ which 
is used when a copyholder alienes his tenement, 
but desires to retain pari for lus own life. The 
purclinser is admitted to the whole of the land, 
(Wliich is called the ‘Dayne IcnemenV) and 
pays a fine of one-third of the amount of an 
0 )ixlinai 7 admittance fine, and^ further makes 
himself i*esponsible for the heriot to be paid on 


the death of the tenant for life. On the dea 
of the surrenderor, the whole land belongs 
the Dayne tenant.” Elt. Copyh. 81. See Air- 
mittance; Copyhold; Presentment, g 1. 

I 9. Charter.— A corporation created 
by charter may give up or surrender its 
charter to the people, unless the charter 
was granted under a statute, imposing 'in- 
defeasible duties on the bodies to which it 
applies. Grant Corp. 45. 


Surrender, (defined). 17 Bankr. Reg. (U. 
S.) 399, 401 ; 7 Com. Dig. 380; 1 Chit. Gen. Pr. 
316, 347 ; Sliep. Touch, ch. 17, p. 300. 

(of a charter, what is). 19 Johns. (N. 

y ) 474, 

(of an estate, what is). 2 Hill (BT. Y.) 


278. 


• (of an estate, what is not). 12 Johns. 
(N.Y.) 357. 

(of a lease, what is). 6 Wend. (H. Y.) 


569. 

(of a lease, what is not). 

Y.) 227 ; 15 Wend. (N. Y.) 400. 


7 Johns. (H, 


SURRENDER OP PUG-ITIVES.— 
Penal laws of foreign countries are strictly 
local, and affect nothing more than they 
can reach, and can be seized by virtue of 
their authority. A fugitive who passes to 
this country comes with all his transitory 
rights. He may recover money held for 
his use, and stock, obligations, and the 
like ; and cannot be affected in this coun- 
try by proceedings against him in that 
which he has left, beyond the limits of 
which such proceedings do not extend. 
{Per Lord Loughborough, FolHott v. Ogden, 
1 H. Bl. 135.) Mr. Justice Duller, in the 
same case (3 T. R. 733), on a writ of error, 
said: "It is a general principle that the 
penal laws of one country cannot be taken 
notice of in another.” The same doctrine 
was affirmed by Lord Ellenborough in a 
subsequent case. (Wolff v. Oxholm, 6 Man. 
& Sel. 99.) And it has been promulgated 
by Lord Brougham, in very clear and 
authoritative terms ; " The lex loci must 
needs govern all criminal jurisdiction, from 
the nature of the thing and the purpose 
of the jurisdiction.” Warrender v. War- 
render, 9 Bligh 119. See, aUo, Kamos on 
Equity, b. 3, 0 . viii., and Pardessus, Droit 
Com. 5, 1467. 

There is another point which has been 
a good deal discussed of late, whether a 
nation is bound to surrender up fugitives 
from justice who escaped into its terri- 
tories. The pra^'t'ce has prevailed as a 
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matter of comity, and sometimes of treaty, 
between some neighboring States, srome- 
times between distant States having much 
intercourse with each other. Paul Voet 
remarks that, under the Roman Empire, 
this right of having a criminal remitted 
for trial to the proper forum criminis was 
unquestionable ; but that, according to the 
custom of almost all Christendom, the re- 
mitter of criminals, except in cases of 
humanity, is not admitted, and, when 
done, it is to be upon letters rogatory, so 
that there may be no prejudice to the local 
jurisdiction. As quoted by Story’s Confl 
of Laws, I 626. 

It has been treated by other distin- 
guished jurists as a strict right, constitu- 
ting a part of the law and usage of nations, 
that offenders charged with a high crime, 
"who have fled from the country in which 
it was committed, should be delivered up 
by the sovereign of the country where they 
are found. Thus, Yattel contends that it 
is the duty of the government where the 
criminal is, to deliver him up, or to punish 
him ; and that if it refuse so to do, it be- 
comes responsible as an accomplice in the 
crime. This opinion is maintained with 
great vigor by Grotius, Heineccius, Burle- 
maqui and Rutherforth. There is com- 
mon law authority on the same side, and 
Mr. Chancellor Kent adopted the doctrine 
in a case which called directly for its 
decision. 

On the other hand, Puffendorff explicitly 
denies it as a matter of right, Martens is 
of the same opinion, and Lord Coke main- 
tains that the sovereign is not bound to 
surrender up criminals from other coun- 
tries who have sought shelter in his 
dominions. (Consult Story’s Confl. of 
Laws, g 620 et 8eq.)---^Wharton. See Extra- 
ction. 

SURRENDEREE. — ^The person to 
whom a surrender is made. 

SURRENDEROR. — The person who 
makes a surrender, 

SURREPTITIOUS.— Fraudulent; 
stealthy. For the distinction between sur- 
reptitious and obreptitious fraud, see San- 
chek de Matrimonio. 

SURRI3B.— To forbear or neglect. Bract, 

1 , 0 . 


SURROGATE.— 

^ 1. In English law. — A person appointed 
by a bishop or an ecclesiastiotil judge to act lor 
him. (Phillim. Ecc. L. 1191,) e. g. to grant 
licenses of marriage. Stat. 4 Geo. iV. c, 76, | IS. 

i 2. American law. — The official 
name in some of the States of the judge to 
whom jurisdiction of the probate of wills, 
the grant of administration and of guard- 
iiinship is confided. In other States he is 
called ‘‘judge of probate,” “register,” 
‘ judge of the orphans’ court,” etc. He is 
ordinarily a county officer, with a local 
jurisdiction limited to his county. —Bouvier. 

SURSUMRBDDITIO.— A surrender. 

SURVEY. — (1) The act by which the 
quantity of a piece of land is ascertained. 
(2) The paper containing a statement of 
the courses, distances, and quantity of 
land. 

Survey, (synonymous with “plan” and “de- 
scription”). 13 Gray (Mass.) 492, 497. 

(does not necessarily mean a map). 

Sax. (N. J.) 370. 

(what is evidence of). 13 Serg. & R. 

(Pa.) 113. 

(when evidence of a boundary), 6 

Watts (Pa.) 348. 

(what is not essential to the validity 

of). 2 Walts (Pa.) 390. 

(in an insurance policy). 25 Wis. 291. 

SURVEYOR, — (1) One who makes 
surveys of land. (2) One who has the 
overseeing or care of another person’s 
land or works. 

SURVEYOR OP THE PORT.-Au 
officer of the customs in each of the larger 
ports of entry. His duties involve the 
various measures to be taken foi ascertain- 
ing the quantity, condition, and value of 
merchandise brought into the port. U. S. 
Rev,. Stat. S 2627. 

Survive, (when action does). 4 Mass. 481. 

(in a will). 101 Mass. 134; L. K. 2 

Eq. 341. 

Burvivino, (in a deed), Baldw, (XT, S.) 196. 

— (in a trust deed), 6 T. R. 431, 

(in a will). 8 C. E. Gr, (N. J.) 238 ; 

1 McCart. (N. J.) 32 ; 8 Bam. 0. 231 ; 1 Coll, 
416; 9 Jur. 269: 13 L, J. Ch. N. s. 240; 7 Ch. 
D. 266 ; L. E. 6 Eq. 849 ; S Ves. 10, 11. 

SUBYJVINCI- AND REMAINING, THEN, (in a 
will). 1 Bam. (fe a 609. 

Surviving brothers, (in a will). 9 JTur. 
822. 

Surviving ohidd or children, (in a will), 
12 Oh. D. 206. 

Surviving children, (in a will). 4 Zlab. 
(N* L) 686 ; 1 Coll. 108. 
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SuRvn*I^'a so^’S A]ST> rATOHTERS, (in a will). 
Spenc. iN. J ) 223. 

SuR^nvoBj < equivalent to “otlier”), 1 Jur. 
377; 17 Ves. 4S2, 

* (in a settlement). L. E. 19 Eq, Cas. 

C20. 

(in a will). 85 HI. 41 ; 2 Cow. (IT. Y.) 

344; 16 Johns. (2T. Y.) 382; 8 Paige (N. Y.) 
375; 25 Wend. (N. Y.)‘n9; 19 Ohio St. 30; 2 
Am. Rep. 369 ; 2 Ky. L. Rep. 262; 17 L. J. n. 
h. Ch. 457 ; L. R. 8 Ch. 71 ; 2 Cii. D. 348; 1 
Mail. & Sel. 428 ; 1 Russ. & M. 407 ; 19 Ves. 
534 ; 4 Cora. Big. 155. 

Survivor and survivors, (in a will, not 
equivalent to “other and others”). 3 Russ- 217. 

Survivor and survivors of them, (in a 
will). 1 Bos. & P. N. R. 82 ; 3 Burr. 1881. 

'Survivor or stjryivobs, (in a will). 5 Ves. 
468 ; 8 Com. Big. 475. 

Survivors, (equivalent to ^'others”). 2 Con. 
& L. 344. 

(not equivalent to others ”). 2 Hare 

14. 

(in a wiU). 12 Wheat. (U. S.) 153, 

157 ; 10 Bush (Ky.) 36 ; 2 Mass. 62 ; 15 Id. 
292 : 3 Harr. (IT. J.) 83; Spenc. (N. J.) 6, 9; 3 
Paige (N. Y.) 290; 3 Sandf. (H. Y.) Ch. 293; 
28 Wend. (N. Y.) 518; 6 Watts (Pa.) 21; 2 
Yeates (Pa.) 407 ; 1 Besans. (S. G.) 325; 7 Hare 
39 ; 6 L. J. Ch. 118 ; L. R. 20 Eq, 378 ; 1 Madd. 
Ch. 467 ; 6 Taunt. 213; 2 Ves. 534 ; 14 Id, 577. 

Survivors of thfm, (in a will}. 2 Atk. 
123. 

SUBYIVORSHIP is where a person 
becomes entitled to property by reason of 
his having survived another person wlio 
had an interest in it. The most familiar 
example is in the case of joint tenants, the 
rule being that on the death of one of two 
joint tenants the wdiole property passes to 
the survivor. (Hut Joint; Jirs Accre- 
sckndl) Another example is, the right of 
a wife — (1) to all her leaseholds not dis 
posed of by her husband during his life- 
time by conveyance or other act inter vivos; 
(2) to all her choses in action not reduced 
into possession by him ; ($) to such of her 
reversionary interests as have not been 
disposed of by her. See Chose in Action; 
Reduction into Possession; Reversion- 
ary Interest, i 3 ; see^ also, Commorientes ; 
Death, i 3. 

Survivorship, (clause of, in a will). 8 Com. 
Dig. 1037. 

Survivorship, with the benefit op, (in a 
will). 3 Atk. 524. 

STJS. PUR OOLlj.“-On the trial of crinai- 
1 als, the usage is for the judge to sign the calen- 
dar or list of all the prisoners’ names, with their 
separate judgments in the margin, which is left 
with the sherill'. In the case of a capital felony, 
>t is written opposite to the prisoner’s name, 
hanged by the neck formerly in the days of 


Latin and abbreviation, snus.per coll, for suspenda^ 
iur pur colluni. 4 Bl. Cora. c. xxxii. 

STJSPHlND. — To forbid an attorney or solic- 
itor or ecclesiastical person from practicing for 
an interval of time. See Bisbar, 

Suspense, (defined). Co. Litt. 313 a. 

SUSPENSION.— 

? 1. Estate, right, <feo.— An estate, inteiv 
est, right or remedv is saifl to be suspended when 
it is extinguished for a time, biit afterwards 
revive ; thus, if a copyholder in his own right 
become seised of the manor in right of his wife, 
the copyhold interest in his land will be sus- 
pended during the coverture; so if a person 
holding land in fee by certain rents or services, 
acquires the seipnory during his life, the rents, 
services, &c., are suspended during his life. Co. 
Litt. 313a; Co. Copyh. ? 62; 3 Pres. Conv. 9; 
Grale Easm. 581 et seq. See Unity of Posses- 
sion. 

§ 2. Ecclesiastical law.-— In ecclesiastical 
law, suspension is of two kinds. Suspension re- 
lating only to the clergy is where a clergyman is 
temporarily deprived either of his office or his 
benefice, or both ; suspension from office prevents 
him from officiating as a minister; suspension 
from benefice deprives him of the profits of the 
living. (Phillim. Ecc. L. 1375 ; Martin v. Mack- 
onochie, 4 Q. B. B. G97.) The other sort of stis- 
pension^ which extends to the laity as well as tlie 
clergy, is suspension ah inqressu ecclesiosj or from 
the hearing of divine service and receiving the 
holy sacrament. Phillim. Ecc. L. 1375. 

Suspension, (in ecclesiastical law). 6 App. 
Cas. 437. 

Suspension op absolute ownership, (syn- 
onymous with suspension of the power of alien- 
ation”). 5 Redf. (N. Y.) 281. 

SusqUEHANNA, THE, (is not within the legal 
definition of a navigable river), 2 Binn. (Pa.) 
479. 

SUTHBURB. — The south-door of a church, 
where canonical purgation w:is performed, ana 
plaints, &c., were heard and determined. 

SUUS Hu3ERES. — In the civil law, a 
proper or right heir, 

SUUS JUDEX-— A proper judge; one 

who has cognizance of a cause. 

Swamp and overflowed land, (in a stat- 
ute). 26 Cal. 336 : 30 Id. 385, 379 ; 31 Id. 542 ; 
33 Id. 461 ; 50 Id. 142. 

SWARF - MONET. — Warth-rooney, or 
guard-money paid in lieu of the service of castle- 
ward. — Cowell. 

SWEAR.— To put on oath; to admin- 

ister an oath to. See Oath. 

SWBAEINCI-.— The act of declaring 
upon oath. Profane swearing and cursing 
is an offense against Ood and religion,. 
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punishable summarily by fine. 10 Geo. II. 
c. 21. See R. v. Scott, 4 B. <fc S. 368. See, 
also, Blasphemy ; Oath ; Profanity. 

SWEARING THE PEACE.— Show- 
ing to a judge that one has just cause to 
be afraid of another in consequence of his 
menaces, in order to get him bound to 
keep the peace. 

SWEINMOTB, COURT OP. See 

Court of Sweinmote. 

SwiNEtTiER, (equivalent to "cheat”). 2 H. 
Bl. 531, 532. 

(when an actionable word). 10 How. 

(N. Y.) Pr. 128. 

(when not actionable), 6 Cush. (Mass.) 

185; 2 Mass. 406; 3 Hill (N. Y.) 139; 1 Chit. 
Gen. Pr. 44. 

Swindling, (defined). 2 Port. (Ala.) 157 ; 2 
Blackf. (Ind.) 429 ; 10 Tex. App. 279. 

(what constitutes). 1 Bay (S. C.) 282. 

(what is not). 1 Bay (S. C.) 353. 

Swine, (in statute of 1805, c, 100, concerning 
<axeraptions from attachments and executions). 
15 Mass. 205. 


SYMBOLIC DELIVERY,— See De- 
livery, I 2 ; Livery of Seisin. 

SvMBOLTC DELIVERY, (defined). 2 Bl. Com. 
313-315 ; 1 Steph. Com. 507, 508. 

SYMBOLUM ANIM^.— A mortuaiy, 
or soui-scot. 

SYMOND’S INN. — ^Formerly an Inn of 
Chancery. 

SYNALLAGMATIGAL.— That which 
involves mutual and reciprocal obligations and 
duties. 

SYNCHRONIZE. — ^To concur in time. 

S YN C O PARE . — To cut short, or pro- 
nounce things so as not to be understood,— 
Cowell. 

SYNDIC. — Where a testator (in England) 
appoints a corporation aggregate to be his execu- 
tor, administration with the will annexed will 
be granted to their syndic, i. e. a person specially- 
appointed by the corporation fur the purpose. 
Browne Prob, Pr, 129 ; Wms. Exec. 220. 


SWOLING OP LAND.— So much land 
as one’s plough can till in a year; a hide of 
land. — Cowell. 

Sworn, (legally means "sworn to”). 7 Allen 
(Mass.) 534. 

Sworn, according to law, (applied to an 
officer upon entering office). 41 Me. 226. 

SWORN BROTHERS.— Persons who, 
by mutual oaths, covenant to share in each 
other’s fortunes. See Sedg. Edw. Conf. c. 35. 

Sworn, was duly, (in an indictment). 1 
By. & M. 299, 302. 

SYB AND SOM. — ^Peace and security. — 
Termes de la Ley. 

SYLLOGISM.— The full logical form 
of a single argument. It consists of three 
propositions (two premises and the con- 
clusion), and these contain three terms, 
of which the two occurring in the conclu- 
sion are brought together in the premises 
by being referred to a common class. 
Consult Mill Log. 

SYLVA CJBDUA.— Wood under twelve 
years’ growth. 45 Edw. HI. c. 23. 

SYMBOL.^OGRAPHY.— The art or 
cunning rightly to form and make written in- 
sti-uments. It is either j udicial or extra-j udicial ; 
the latter being wholly occupied with^ such 
instruments as concern matters not yet judicially 
in controversy, such as instrunoents of agree- 
ment or contracts, and testaments or last wills. — 
Wharton. 


SYNDICATE is a mercantile term 
which has recently come into use to denote* 
an association of persons for a temporary 
purpose. Thus, if several persons unite to* 
subscribe for, or guarantee the subscription 
of, an issue of shares or bonds, with a view 
to dividing the risk and the profit, they are 
said to " form a syndicate.” Sometimes a 
syndicate is formed by persons who are 
individually possessed of property of the 
same description (generally shares, or the 
like), and wish to subject it to a common 
management, with a view to its realization,, 
after which each member takes the profit 
or loss accruing in respect of his propor- 
tion. 


SYNGRAPH.— In tho civil law, a deed., 
bond, or writing, under the hands and seals oi 
all the parties. 


SYNOD,— A meeting or assembly of eccle- 
sijiHfical persons concerning religion ; being the* 
same tiling, in Greek, as convocation in Latin, 
There are four kinds: (1) A general or uni- 
versal synod or council, where bishops of all 
nations meet. (21 A national synod of the* 
clergy of one nation only. (3) A provincuil 
synod, where ecclesiastit^al persons of a province* 
only assemble, being now wlint is called the con- 
vocation. (4) A diocesan synod, of those of one 
diocase. A synod in Scouan<l is composed of 
three or more presbyteries. — Wharton; Jaoob. 


Synod, (defined). 41 How. (N. Y.) Pr. 3014. 
344. 
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STNODAL.— A tribute ox payment in 
monev paid to the bishop or archdeacon by the 
inferior clergv, at the Easter visitation. 25 Hen. 
VUI. c. 10. 


SYlSrODALBS TESTES. — Synods-men 
(corrupted into sidesmen) were tlie urban and 
nii-a] deans, now the church W'ardens. /bV 
SlDESMEK. 


T. 


T —In Ensflandy every person who was con- 1 
victed of felony, short of murder, and admitted | 
to the benefit of clergy, w’-as at one time niark^ { 
with this letter upon the brawn of the thumb. 
The practice is abolislied. 7 <&; S Geo. IV. c. 27. 
& Benefit of Clebgy. | 

T. B. B.— The initials of the phrase, tempore 
regis EihoavdL 

TABABD. — A short gown; a herald^s coat; 
a sur-coat. 

TAB ABDBR.— One who wears a tabanl or 
short gown. The name is still used as the title 
of certain bachelors of arts on the old ibundation 
of Queen’s College, Oxford.— Bncyc^. Land. 

T ABELLIO,— A Roman officer who reduced 
?ontraet8 and wills into proper form, and attested 
heir execution. 

TABERlSrAOUBTJM.— In old records, a 
'jublic inn, or house of entertainment. — CoweU. 

TABLE BENTS. — Paynaents which used 
:o be made to bishops, &c., reserved and aj^pro- 
printed to their table or liouse-keeping. 

TABLDAU OF DISTRIBUTION. 

—In Louisiana law, a list of creditors of 
an insolvent estate, stating the debt of 
3 ach. 4 Mart. (La.) N. s. 585. 

tabula in NAUERAG-IO. — 
ohink in a wreck, Tacking, § 1. 

TABULA NtrPTI ALES.— In the civil 
law, a written record of a marriage; or the 
agreement as to the dos. 

TABULAB/ITJS.— In the civil law, a 
notary. 

TAOFBBB. — Exempt from rent, payments, 
&c. 

TACIT.— A communication of inten- 
bion is said to be tacit when, it consists of 
mere silence. 3 Sav. Syst. 248. 

As to the distinction between ** tacit” 
md constructive ” “express” and “im- 
plied,” see those titles. 

TACIT RELOCATION.— In the Scotch 
aw, a silent or underetood reletting of prenuses 
ifter the expiration of a lease, upon the same 
lerms, *&c., as those of such lease* 


Tacita quaedam hahenttir -pro ex- 
pressis (8 Co, 40) : Things imexi)rebsed are 
sometimes considered as exprefased. 

TACK.— A lease or contract of loca- 
tion; also an addition, supplement. 

TACK DUTY.— Rent reserved upon a 
lease. 

TACKING-.— 

g 1. In the English law of mortgages, where 
land is mortgaged by ordinary deeds of nioib- 
gage to several persons in succession, eaclj ignor- 
ant of the security granted to the other, the 

f eneral rule is that they rank in order oi date, 
iut the first morigagee, who alone obtains the 
legal estate, (as to the priorities wliere the first 
mortgage is an equitable one, see PniOKiTY,) hsis 
this advantage over the others, that if he takes a 
further charge on a subsequent adnince to the 
mortgagor, without notice of any iniennediate 
second mortgage, he will have priority in respect 
of his subsequent advance over the second mort- 
gagee ; in other words, he will be in the same 
position as if he had made hia subsequent ad- 
vance at the same time that he made his original 
advance. And if a third mortgagee, who has 
made his advance without notice of a second 
I mortgage, can procure a transfer to liimself of 
I the first mortgage, and thus acquire tlie legal 
estate, he may tack or annex his third mortgage 
to the first mortgage, and so postpone the seotnid 
mortgagee ; in other words, he is in tlie same 
position as if he Jiad advanced the amounts of 
both the first and third mortgages at the date 
when the first mortgage was made. 

? 2. The term “tacking,” though espocially 
applied to the case of a subsequent niortgagce 
getting in the legal estate, is also a})plied to tiie 
fii’st case given above, namely, that of a first 
mortgagee adding a subsequent advance to his 
I fii'st mortgage. The essentials to the operation 
of tacking are— (1) possession of the legal estate ; 
(2) absence of notice, at the time of making the 
I advance to be tacked, of the existence of the in- 
cumbrance which will be postponed. 

I 3. Tacking never prevailed extensively in 
America, being inconHistcut in doctrine with the 
operation of the recording acts, and was abolislied, 
in England, from the 7ih of August, 1874, to the 
1st of JTanuary, 1870, by the operation of the 
Vendor and Purchaser Act, 1874 ; it was restored 
as from the latter date by the Lan<i Transfer Act, 
1876, without j>rejudice to anything done in the 
interval. Wms* Real Bmp. 440; Fish* Mort, 
699 ci seg,/ 1 White <fe T. Lead. Gas. 660, See 
OoNSOniJ^A'XlON OF BeOUBJTXES; MOEXeAOiJJ 
PmORITY* 
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Tackle, (in a policy of insurance). 3 Doug. 


TAIL. — See Estate Tail. 

T AIL AG-B. — A piece cut out of the whole ; 
a share of one’s substance paid by way of 
tribute ; a toll or tax. — Cowell. 

TAILLB. — ^The fee which is opposed to fee- 
Biraple, because it is so minced or pared that it is 
not in the ownei’^s free power to dispose of it, 
but it is, by the fijst giver, cut or divided from 
all other, and tied to the issue of the donee — in 
short, an estate tail. See Estate Tail. 

TAILZIE, or BNTAIL.~Tn the Scotch 
law, an arbitrary line of succession laid down by 
a proprietor, in substitution of a legal line of 
succession. A deed of tailzie creates a Scotch 
entail by which, until 11 and 12 Viet. c. 36; IG 
and 17 Id. c. 94 ; and 31 and 32 Id. c. 84, an 
estate might be tied up forever. See, akoy 38 
and 39 Id. c. 61. 

TAKE. — To take means to seize : as to 
take by right of eminent domain; to be 
entitled to : as a devisee takes under the 
■will ; to obtain : as to take a verdict. 

Take, (synonymous with arrest 9 Gray 
(Mass.) 267. 

(equivalent to require”). 29 Ala. 

642, 555. 

(as synonymous with “steal”), 3 

Binn. (Pa.) 519. 

(not synonymous with “steal”). 12 

Conn. 228. 

(in a contract). 2 IST. Y. 153. 

(in a statute). 2 Pet. (U. S.) 527 : 9 

Id. 378; 4 Paige (K. Y.) 422; 1 Str. 353. 

Take and carry away-, (in a statute), 3 
Pa. 147, 148. 

Take private property, (in constitution). 
5 Wend. (N. Y.) 456. 

Taken, (synonymous with “seized,” “injured,” 
“destroyed,” or “deprived of”). 9 Ina. 433, 

436. 

(in writ of replevin). 17 Mass. 610. 

— — (in attachment law), 1* Mass. 122. 

Taken for public user without just 
COMPENSATION, (in State constitution). 34 Me. 
247; 43 Id. 356. 

Taken out of the state, shall be, (in an 
agreement). 1 Hill (S. C.) 150, 

Taking, (what is not), 6 Park. (K. Y.) Cr* 
129. 

(in trespass dehonis). 54 Cal. 127. 

(when will support replevin). 15 

Wend. (K. Y.) 631. 

(in Btate constitution prohibiting the 

taking of private px'operty for public* ufee). 14 
Barb. (N. Y.) 405. 

— (in a statute). 7 Mete, (Mass.) 84; 

3 Abb. (N. Y.) App. Dec. 285 j 33 How. (N. Y.) 
Pr. 428; 3 Pa. 521. 

Taking possession, (what is not). 16 Eng. 
L. Kq. 255. 

Taking private property, (what consti- 
tutes). 14 Onnu H6; 21 Id. 294; 2 Stockt. (N* 
I.) .H52 25 Vt. 46.5, 


Taking private property, (what w not), 
18 How. (U. S.) 272; 6 Otto (U. S.) 521 ; 3 Cal. 
69; 11 Mete. (Mass.) 55; 37 N. Y. 267; 17 
Wend. (H. Y.) 571; 18 Id. 34. 

TALES (dissyllabic), — If, when a jury 
has been summoned, a suflScient number 
of jurors do not aj^pear, or if, by reason of 
challenges or exemptions, a sufRcient 
number do not remain to make up the 
proper number, either party may pray a 
tales, i. c. ask the court to make up the 
deficiency. A tales (Latin, such,) is a sup- 
ply of such men as were summoned upon 
the first panel. Eor this purpose a w’rit 
of decern tales, octo tales, used to be issued 
to the sheriff, but by Stat. 6 Geo. IV. c. 50, 
J 37, the judge is empowered to award a 
tales de eircumstantibus, i. e. to command 
the sheriff to return so many other men 
duly qualified as shall be present or can be 
found, to be taken first from those sum- 
moned on the common jury panel, if the 
deficiency is of special jurors, and if there 
are not enough common jurors, then from 
any persons who are present in court or 
can be found. (3 Bl. Com. 364; 3 Steph. 
Com. 528; 4 Id. 424.) It is said, however, 
that the old practice of directing a decern 
or octo tedes to be summoned still applies 
to trials at bar, as the Stat. 6 Geo. IV. is 
confined to trials at Msi Pnus. (Arch. 
Pr. 347.) The jurors so added are called 
“ talesmen.” 

TALES DE CIROUMSTANTI- 
BUS. — So many of the bystandei's. See 
Tales. 

TALESMAN.— A person summoned 
to act as a juror from amongst the by- 
standers in the court. See Tales. 

TALION. — The law of retaliation. See 

Lex Talionis. 

Tails interpretatio semper ffenda 
est, tit evitetur absurdum, et incon- 
veniens, et ue judicium sit illusoriunx 
(1 Co. 52) : Interpretation is always to be made 
in such a manner that what is absurd and incon- 
venient may be avoided, and the judgment be 
not illusory. 

Talis non OBt eadem; nam nullum 
simile est idem (4 Co. 18) : What is like is 
not the same; for nothing similar is the same. 
Therefore, there is no estoppl by contrary judg- 
ment in cases exactly similar, but tlie matter 
is said to be concluded by authority. See 
TOPX^EL, 


TALIS. 


( 1252 ) 


TAUTOLOGY. 


Talis res, vel tale rectTim, quse vel 
c|.uod non est in Lomine adtunc super- 
stite sed tantummodo est et consistit 
in consideratione et intelligentia legis, 
et quod alii dixerunt talem rem vel 
tale rectum fore in nubibus (Co. Litt. 
342j : Such a thing or such a rigiU as Is not 
vested in a person then living, but merely exists 
in tlie consideration and contemplation of law 
[is said to be in abeyance], and others have said 
that such a thing or such a right is in the clouds. 

TALITER PROOBSSUM EST.— Upon 
pleading the judgment of an inferior couit, the 
proceedings preliminary to such judgment, and | 
on which the same w'as founded, must, to some j 
extent, appear in tlie pleading, but the rule is | 
that they may be alleged with a general allega- j 
tion that “such proceedings were had,” instead' 
of a detailed account of the proceedings them- j 
selves, and this general allegation is called the 

iGliterprocesmm esi” (1 Wms. yaund. 112, 113; 
Steph. PI. (5 edit.) 369). A like concise mode 
of stating former proceedings in a suit is adopted 
at the present day in Chancery proceedings upon 
petitions and in actions in the nat are of bills of 
revivor and supplement. — JBrown, 

TAXiLAGE . — See Tatlage. 

TAXiLAQ-BBS. — Tax or toll-gatherers; 
mentioned by Chaucer. 

TALLAGUUM FAOBRE.— To give up 
accounts in the Exchequer, where the method of 
accounting was by tallies. 

TALLATIO. — A. keeping account by tal- 
lies . — CowelL 

TAXiLBY, or TALLY. — stick cut into 
two parts, on each whereof is marked, with 
notches or otherwise, -what is due .between debtor 
and creditor. It was tlie ancient mode of keep- 
ing accounts ; one part w’as held by the creditor, 
and the other by the debtor. The use of tallies 
in the Exchequer was abolished by 23 Geo. IIL 
c. 82, and the old tallies 'were onlered to be 
destroyed by 4 and 5 Afill. lY. c. 15. — Wharton. 

TALLIA. — Commons in meat and drink; a 
tai or tribute; tallage or liiilUige. See Tail- 
1.AOE. 

TALLY TRADE.— A system of dealing 
by wliich dealers furnish certain articles on 
credit^ upon an agreement for the payment of 
the stipulated price by certain weekly or monthly 
instalments . — IfeOdL iJicL A tally was a coiti- 
inon security for money in the days of Edward 
I. 2 Reeves Hist, Eng. Law c. xi., p. 253, n. (b). 

TAM QTTAM. — Writ of error from inferior 
court®, when the error is supposed to be as well 
in giving the judgment as in awarding execution 
upon it. {Tam in redditiom judidij quam m 
aidjvdkatiom ezecudonis.) j 

TANGIBLE PEOPBRTT.--Corpo- 
reitl property. 


TAISUSTRY, or TAISTISTBIA.— An 
ancient municipal law or tenure, w'hich allotted 
the inheritance of lands, castles, &c., to the oldest 
and most worthy and capable house of the de- 
ceased’s name and blood, without any regard to 
proximity. This, in reality, was giving it to the 
strongest, and naturally occasioned bloody wai-s 
in families ; for which reason it was abolished in 
the reign of James I. Encycl. Lond. ; 3 Hallam 
Const. Hist. c. xviii. 377. 

TANNERIA. — In old English law, tan- 
nery ; the trade or business of a tanner. 

Tantum Toona valent, quantum vendi 
possunt (Shep. Touch. 142) : Goods are 
worth so much as they can be sold. for. 

Tapebing, (defined). 2 Stark. 249, 250; 
Fess. Pat. 231. 

TARDB VENIT. — It came too late. A re- 
turn by a sheriff to a writ received by him too 
late for execution. 

Tarde ("when an attachment should 

be returned). 4 Paige (N. Y.) 363. 

('when a proper return to a -writ of 

scire facial , 1 Watts (Pa.) 32. 

TARE AND TRBT.— The first word in 
the phrase signifies an allowance in merchandise 
made to a buyer for the weight of the box, bag, 
or cask wherein goods are packed ; and the last 
is a considemtion in the weight, for waste in 
emptying and resellin,^ the ^oocls, by dust, dirt, 
breaking, Tare is distinguished into real 
tare, L e, the actual weight of the package ; ews- 
lomary tare, its sui^poseci weight, according to the 
practice among merchants; average tare, the 
medium deduced from weighing a few packages, 
and taking it as a standard for .the whole. — 
I Wharton. 

TARIFF. — A cartel of commerce, a 
book of rates, a t.able or catalogue, drawn 
usually in alphabetical order, contaiiii-ng 
the names of several kinds of merchandise, 
with the duties or customs to be pafd for 
the same, as'settled by authority, or agreed 
on between the several princes «T.nd States 
that hold commerce together. — Mncyd. 
Lond. 

TATH. — In the counties of Norfolk and 
Suflblk, the lords of manors anciently claimed 
the privilege of having their tenimts’ ilocks or 
sheep brought at night upon their own demosno 
hinds, there to be folded for the iinproverncnt of 
the ground, which liberty was culled by the 
name of tlie “tath.” — ^pd. Qkm. 

TAU. — A cj’oss. — Seldm. 

TAURI LIBBRI LIBEBTAS.-A com- 
mon bull, because he was free to all the tenants 
within such a manor, liberty, <&c. 

TAUTOLOGY, — Describing the same 
thing ‘twice in one sentence in equivalent 
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terms; a fault in rhetoric; it differs from 
repetition or iteration, which is repeating 
the same sentence in the same or equiva- 
lent terms; the latter is sometimes either 
exciiaable or necessary in an argument or 
address; the former (tautology) never. — 
Mharton, 

TAVERN. — An inn or hotel; more 
especially a house licensed to sell liquors 
ill small quantities to be drank on the 
spot. — Webster. 

Tavern, (defined). 46 Mo. 593; 3 Harr. 

(JN. J.j 4So 

(synonymous with house of enter- 
tainment”). 7 Ga. 296, 308. 

(synonvmous with ‘*inn” and 

« hotel ”). 54 Barb. (N. Y, j 31 L. 

(in ah insurance policy). 3 Harr. (N. 

J.) 480. 

TAVERN-KEEPER. -^An inn- 
keeper V.) 

Tavern-keeper, (who is). 5 Ohio 324. 

fas equivalent to ^^housekeeper”). 2 

Md. 310. ^ ^ 

(distinguished from retailer of 

wine”). Hard- 348. 

TAX. — A rate or sum of money assessed 
on the person or property of a citizen, by 
government, for the use of the nation, 
State, or municipality. 

Tax, (defined). 17 Wall. fU. S.) 322, 326; 
20 Id. G55, 664 ; 16 Cal. 332 ; 20 Id. 318 ; 34 Id. 
432, 454 ; 87 111. 3$5 ; 15 Jd. 189 ; 27 id. 02; 27 
Iowa 28 ; 21 La. Ann. 51 ; 50 Mo. 155 ; 2 Dutch. 
(N. J.) 398; G TJarb. (N. Y.) 215; 11 Johns, 
(N. Y.) 77 ; 12 Wend. (N. Y.) 391 ; 7 Ired. (N. 
0.) L. 55, 59; 3 Pitteb. (Pa.) 62; 3 Tex. App. 
439, 493 J Blackw./Xax. T. 1; Cooley Tax. 1. 

(what is). 46 .Pal. 553; 51 Id. 499; 

42 Iowa 6G5 ; 6 Rich. (S. C.) 1. 

(wluit is not). 26 Ark. 523; 27 Cal. 

607, 613; 31 La. Ann. 381; 3 Dutch. (N. X) 
185; 4 Zab. (N. J.) 386; 6 Johns. (N. Y.) 92; 

3 Wend. (N. Y.) 266; 14 Id. 89; 79 N. C. 263; 

4 Am. Rep. 03; 23 Id. 472. 

— (distinguished from assessment ”), 

88 Ind. 838, 341 ; 7 Vr. (N. J.) 478 ; 4 Hill (N. 
y.) 76. 

(distinguished from “excise”). 11 

Allen (Mass.) 274, 

(is not a debt). 20 Cal, 318 ; 15 Mass. 

144, 147. 

(not the subject of set-off). 3 Meta 

(Mass.) 520. 

' (power to levy). 4 Pet. (XJ. S.) 514; 

58 Me. 690, 696 ; 12 Mass. 252. 

. (in a lease). 116 Mass, 186. 

(in act exempting soldiers from)* 1 

Berg, B. (Pa.) 64. 

(what property is not subject to)* 4 

Serg. <& B. (Pa.) 354. 


Tax, (on land of non-resident). 16 Mass. 214. 

Tax, clear of any, [indoi'sed on a deed). 
5 Mod. 389. 

TAX-DEED. — A conveyance executed 
by the officer (sheriff, master, referee, &c.,) 
who conducts a sale of land for non-pay- 
ment of taxes, to the purchaser at such 
sale. Its validity depends upon the regu 
larity of the proceedings anterior to the 
sale, and of the sale itself. ‘ 

Tax-deed, (effect of). 29 111. 484 ; 42 Iowa 
665. 

TAX-PAYER. — ^Whoever is liable to 
pay taxes, by reason of holding taxable 
property. 

Tax, PUBLIC, (what is not). 10 Serg. & R. 
(Pa.) 181. 

TAX SALE. — A judicial sale of land 
for the non-payment of taxes assessed 
thereon. For the regulation of tax sales, 
consult the statutes of the several States. 

Tax, state, (what is). 3 Ham (N. J.) 71. 

Tax, toll or impost, (what is not). 21 La. 
Ann. 51. 

Taxable property, (in charter of Buffalo). 
15 N. Y. 451. 

TAX ATI. — Soldiers of a garrison or fleet, 
assigned to a certain station. — SpeL Ghss. 

TAXATIO BCCLBSIASTIGA.— The 

valuation of ecclesiastical benefices made through 
every diocese in England, on occasion of Pope 
Innocent IV. granting to King Henry III. the 
tentii of all spirituals for three years. This tax- 
ation was first made by Walter, Bishop of Nor- 
wich, delegated by the Pope to this office in 38 
.Hen. III. and hence called ^^Tctxatio Mnaiam- 
sis.'' It is also called “ Pope Innocent's Valor.” 
— Wharton. 

TAXATION-TAXES.- ^ 

g 1. In public law, taxation signifies the 
system of raising money for public pur- 
poses by compelling the payment by indi- 
viduals of sums of money called “taxes.” 

g 2. Parliamentary— Local.— Tftxii- 
tion is of two kinds. Some taxes are 
imposed on persons generally, without ref- 
erence to locality, to raise money for the 
public expenses of the State; other taxes 
are imposed on persons residing, or own- 
ing or occupying property, within a cer- 
tain district, to raise money for the public 
expenses of that district. Taxes of the 
first class are sometimes called “ imperiaV' 

1 being required for the iinperium or supreme 
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jrovei'iiment; sometimes “ pnrliamcntAry,” 
l>e‘*i\i\se their amount is fixed by the legis- 
l.itJ re. Taxes of the second class are 
called ‘‘local/’ “parochial/’ “municipal/’ 
<£:c., to denote that they are assessed and 
levied by local authorities. 3Iore often, in 
England, the}" are called “rates,” and the 
term “tnxea ” is confined to imperial taxes. 
[Sre Rates.) Tithes {q, v ) are in the na- 
ture of local taxes, but are not usually so 
ehissified. 

5 S. Ln penal or pari ianoentary tares include — 
customs; excise duties; stamp duties ; land tax, 
and inwiiie tax, (6'ee the Yarious titles; see, 
CoxsoLiDATUti Fuxd.) As to “ab&es&ed 
taxes/' see Excise. 

I 4. Of costs —In procedure, taxation 
is the process oF going- through, and, if 
ne('essary, reducing, the bill of costs of an 
attorney or solicitor by the proper officer. 
Tuxiition is of two kinds, in England : taxa- 
lioa in an action, matter or other judicial 
proceeding* and taxation under the At- 
torneys and Solieitois’ Act. 6 and 7 Viet, 
e. 73. 

S o. In a oaue^, <S50. — ^Taxation In a cause, 
&c*., takes place ivheie costs are awarded to a 
party and made payable either— (1) by his 
opponent; or (2) out of a trust fund or the 
estate ot a deceased person, <Sc. ^ In the former 
ca^e, the taxation is voluntary, i. e. the person 

ho is onlered to pay the costs is entitled to have 
them taxed, hut he may pay them without taxa- 
tion if he likes ; in the latter case, the taxation 
is generally compulsory, i. e. the costs must be 
ta.ved for the protection of the peitsons interested 
ill the fund or estate, unless the}^ are all sui Juris 
anil dispense with taxation. Taxation ot the 
hitter kind appears to occur only in equitable 
and probate aotions. 

g C. EeTiew of. — When a party has 
reason tocoinphiin of the manner in which 
the master (or other officer) hits taxed the 
costs, he may carry in objections before the 
officer, showing the items objected to, and' 
Apply to the officer to review his taxation. | 
If the objecting party is dissatisfied with i 
the decision of the officer, he may apply 
to n judge at chambers for an order to re 
view the taxation, and the judge then 
decides (subject to an appeal) whether the 
objection is well founded. 

I 7. In the English Chancery Division, when 
an interlocutory order directs the payment of 
cobts by one party to another, the latter is entitletl 
to have them taxed and paid at once. In thq 
Queen’s Rencli Division, there is geuorally only 
one taxation of costs in an action, liowever many 
interlocutoiT applications there may have been ; 
but this rtile does not apply to oniei'K of tlio 
Court of Appeal (Dlullips v, Plullipa, 5 Q. B. 


B, 60.) As to taxation between party and party, 
and between solicitor and client, see Costs, p. 
302 n. 

? 8. Under statute.— Taxation und^ the 
Englibh Attorneys and ^ Solicitors’ Act is the 
remedy for a person wlio is dissatisfied with a bill 
of costs rendered to him by his solicitor, w'hether 
for services in an action, &c., or in non-conten- 
tious business, such as conveyancing. Tlie gen- 
eral rule is that a client can only tax an unpaid 
bill within a year after it has been delivered, 
unless there are special circumstances, and that 
he cannot tax it after it has been ])aid, unless it 
was paid under pressure or under protest, <Sic., 
and in no case alter a }ear from the payment, 
On the other hand, a solicitor cannot commence 
i an action for the recovery of costs until a month 
after he lias delivered to the client a signed bill, 
L e. a bill signed by him or iticloi&ed in or accom- 
panied by a letter signed by him, and if the 
client applies for taxation the solicitor is re- 
strained from commencing an action for his costs 
pending the taxation. As to taxation generally, 
both in causes and under the statute, see Dan. Ch. 
Tr. 1238, 1T26 ; Arch. Pr. 120, 430. As to taxa- 
tion of parliamentaiy costs, sec Stats. 10 and II 
Viet c, 69; 42 and 43 Id. 17; May Pari Pr. 
842. See, also, Hiober a.nd Lowes Scale. 

Taxation, (defined). 21 Minn, 526, 528 ; 3 
Ohio St 1. 

(what is not). 20 Wall. (U. S.) 655, 

664; 40 Cal. 497, 514. 

(equivalent to “assessment 82 Ark. 

36 . 

(exemption from), 116 Mass. 181, 

189, 198. 

(shoriltl be equal and uniform). I Cal. 

232,258; 8 Rush (Ky.) 608. 

(power of, under constitution of Ten- 
nessee). 9 Hezsk. (Tenn ) 349. 

(in constitution of Texas). 51 Tex. 

302 . ' 

(In a statute). 23 Minn. 469. 

' (private property may be taken, for 

public use by). 4 N. T. 419. 

Taxation and taxed, fin State constitu- 
tion). 28 Cal. 346. 

» 

TAXATION OP COSTS,-8feeTAXA 

TION, 4-8. 

Taxed cakt, (in statute, technical meaning). 
Wilberf, Slat. L. 126. 

(in statute regulating tolls). L. K. 7 

Q. B. 235. 

TAXEBS.— -Two officers yearly chosen in 
Cumbridge, bbigland, to see the true gauge of all 
the weights and jv Hfisurcs. 

TAxm fdistinguiBlied from “sujwidiey” and 
“assessments’'). 3 Salk. 340. 

(power to sell hmd for, will not 

authorize a sale for assesHmcnla). 4 Hill (N. 
Y.) 92. ♦ 

— — (synonymous with “levies”). 6 Serg 
<& K. (Pa.) 417, 

(o3£«»iptian of church property from). 

lOAm.Rop. 86. 
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Tases, (exemptioaof a charitable corporation 
fromb 11 Am. Eep. 412; 17 Td. 153 

— i (church property when liable for). S 

Am. Rep. 481. 

(in a covenant to pav). 10 Johns. 

ns. Y.) 97 ; 3 \rend. iN. Y.) 263, 266 ; 16 East 
29 ; 2 Lev. 6S ; 12 Mod. 54 ; 1 Ry. & M. 246 ; 3 
T. R. 377 ; 3 Com. Dig. 281. 

{ill ihe constitution). 8 IST. Y. 317. 

f in act exempting i-ailroacls from). 36 

Conn, 255; 3 Harr. (1^. J.) 11. 

(in a lease). 11 R. L 381. 

Taxes axd as&essmexts, (in covenant by 
lessee). L. R. 6 C. P. 240. 

(in a statute). 8 T. R. 468. 

Taxes axd other public dues, (what ai*e 
not). 2 Leigh (Va.) 178. 

Taxes, charges and impositions, (in a 
will ). 2 Atk. 542. 

Taxes, clear of all, (in a covenant). 
Garth. 438; 1 Salk. 198, 

Taxes, free from all, (in a covenant). 12 
Mod. 166. 

Taxes, free of all, (in a lease). Garth. 
135. 

Taxes in kind, (what are). Cooley Tax. 12. 
Taxes, public, (defined). 46 N. Y. 606 ; 46 
Vt. 773. 

(in a clnirter). 14 Am. Rep. 640. 

Taxes, rates, duties, assessments and im- 
positions, (in a leajse). 8 T. R. 605. 

TAXIUTG-MASTBRS.— Officers of the 
English Supreme Court, who examine and allow 
or disallow items in bills of costs. jiSee 1 Chit. 
Arch. (12 edit.) 607 ; Sm. Ch. Pr. 12, 62, 
829 ; 2 Dan. Ch. Pr. (5 edit.) 1308. 

TAXIN-G- OFFICER.— Each house of 
parliament has a taxing officer, whose duty it is 
to tax the costs incurred by the promoters or 
opponents of private bills. May Pari. Pr. 843. 
See Taxation, § 4 seq. 

T AXT-WARD. — An annual payment 
made to a superior in Scotland, instead of the 
duties due to him under the tenure of ward- 
holding. Abolished. 

Teac]S:er, public, (in the declaration of 
rights). 8 Mass. 265; 16 Id. 509. 

TEAM, or TBDBJAME. — A royalty or 
privilege granted, by royal charter, to a lord of 
a manor, lor tlie having, restraming, and judg- 
ing of bondmen and villeins, with their children, 
goods, and chatties, dsc. Gian. 1, 5, c. ii. 

Team, (what constitutes). 11 17. Y. l^eg, Obs. 
223. 

(what is not). 11 N. Y. Leg. Obs, 248. 

(a single horse is). 15 Barb. (N. Y.) 

568; 27 Jd. 505. 

(in a statute). 41 Conn. 668, 577; 57 

N. H. 27 ; 1 Duer (N. Y.) 606; 6 How. (N. Y.) 
l>i\ 288 ; 6 IfL 18 ; 31 N. Y. 648. 

• Team-work, (wfiat is). 49 Vt 372. 

TB AMSTBR.— A wagoner who carries - 
joods for hire. 


Team&teb, (defined). 34 Cal. 302. 

TECHNICAL. — Belonging, or pecul- 
iar to au art or profession. Technical 
terms are frequently called in the hooks, 
“words of art” (verba or vombula artis ), — 
Biirrili. 

Technical total loss, (of a vessel, what 
is). 20 Am. Dec. 763. 

TBDING-PENlSnr, TBT5IINa-PBN- 
NY, TITHING-PENHY.— Asruall <luty or 
payment to the hherifi’frorn each tithing, towaids 
the charge of keeping courts, <&c, from which 
some of the religious weie exempted by lOyal 
charter. 

TBIND-MASTERS. — Those entitled to 
tithes. 

TEINDS.— Tithes. 

TBINLAND.— Thaneland [q. v.) 

Telegram, (message by telephone is). 6 Q. 
B. D. 244. 

Telegraph, (defined). 6 Q. B. D. 254. 

TBLEGRAPHL 43 B. — Written evidence of 
things past. — Blount. 

TBLLBR.— One who numbers ; anum- 
berer; a clerk in a bank who receives or 
pays out money; one who counts, votes; 
four officers in the Exchequer, whose 
offices were abolished by 4 andi 5 Will. IV. 
c. 15. 

TELLERS IN PARLIAMENT.— 
Tn the language of parliament, the “ tell- 
ers ” are the members of the house selected 
to count the members when a division 
takes place. In the House of Lords a 
division is elfceted by the “ noii-coiiteiita ” 
remaining within the bar, and the “ con- 
tents going below it, a teller being ap- 
pointed for each party. In the commons 
the “ayes” go into the lobby at one end 
of the house, and the “noes” into the 
lobby at the other end, the house itself 
being perfectly empty, and two tellers 
being appointed for each party. May 
Pari. Pr. 

TBLLIGBAPHUM. — An Anglo-Saxon 
charter of land, 1 Beeves Hist Eng. Law c. i., 

p. 10. 

' TBLLWORO.-— That labor which a tenant 
was bound to do for his lord, for a cei'taki number 
of days. 

TBLONItJM,— T helonium. 
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TEMBNTALB, or TEIOIMBNTALE. 
— A tax of two sliillings upon every plough- 
land ; a decennary {q. i\) 

TEMPIjABS.— A religious order of knight- 
hood, instituted about the year 1119, and so 
called because the members dwelt in a part of 
the temple of Jerusalem, and not far from the 
sepulchre of our Lord. They entertained 
Christian strangers and pilgrims charitably ; and 
their profession was at first to defend travelers 
from highwaymen and robbers. The order was 
suppressed A. d. 1307, and their substance given 
partly to the knights of St. John of J erusalem 
and partly to other religious orders. — JBrown. 

TEMPLE.— Two English Inns of Conrt, 
thus called, because anciently the dwelling place 
of tlie Knights Templars. On the suppression 
of the order, they were pui'chased by some pro- 
fessors of the common law, and converted into 
hospitm or Inns of Court. They are called the 
“Inner” and “Middle Temple,” in relation to 
Essex House, which was also a part of the house 
of the Templars, and called the “Outer Temple,” 
because siluated without Temple-bar. — JS'neycL 
Lond, 

Teiviporaij estate, (in a will). 8 Yes. 617 ; 
3 Wils. 418. 

TjSJIPORAL estate AiTD EFFECTS, (in a will). 
3 Brod. B. 85, 91. 

Temiporax gooes, (in a wiU). 3 Band. (Va.) 
280. 

TEMPORAL LORDS.— The peers of 
England ; the bishops are not in strictness held 
to be peere, but merely lords of parliament. 2 
Steph. Com. (7 edit.) 330, 845. 

TEMPORALIS. — In the civil law, tempo- 
rary ; limited to a certain time. 

TEMPORALIS ACTIO.— An no- 
tion which could only be brought within a cer- 
tain period. 

^TEMPORALIS EXCBPTIO.— A tern- 
j^orary exception which barred an action for a 
time only, 

TEMPORALITIES of a bishop are all 
such things as he has by livery from tiie crown, 
as castles, manors, lands, tenements, tithes, &c. 
(Piullim. Ecc. L. 78.) During a vacancy of a 
bishopric the crown lias the custody of the tem- 
poralities, and (nominally) the rents and profits 
thereof. 2 Steph. Com. 530. See Guardian 
OF THE SpIRITUALITIES- 

TEMPORAIiTY,— The laity; secular 
people. 

TEMPORARY.— That which is to last 
for a limited time only. 

Trmporauv, (of a sidewalk). 6 Cush, (Mass.) 
224. 

TwroRArir loak, (efiectod by city for cur- 
irent expenses). 87 111. 385, 


Temporary residence, (in a mle of court). 
3 East loo. 

TEMPT ATIO, or TENTATIO. — A 
trial or proof. 

TEMPUS PESSOISTIS.— Mast-time in 
the forest, which is about Michaelmas to Su 
Martin’s Day, Novemher 11th . — CowelL 

TEMPDS SEMBSTRB.— Half a year, 
and not six lunar months. West. IL c. 5. 

TENA. — ^A coif worn by ecclesiastics. 

TENANCY is the relation of a tenant 
to the land which he holds. Hence it 
signifies (1) the estate Of a tenant, as in 
the expressions ‘‘joint tenancy,” “ten- 
ancy in common (2) the term or inter- 
est of a tenant for years or at will, as when 
we say that a lessee must remove his fix- 
tures during his tenancy. Fixtures, 

J 8.) In old writers, “tenancy” some- 
times denotes the land itself, “the tenant 
may plead that the tenancy is extra fexidum 
of him.” (Co. Litt. lb.) This use of the 
word is obsolete. See Tenant; Tenure. 

Tenancy at sufferance, (defined). 12 

Barb. (N. Y.) 481. 

Tenancy at wixl, (defined). 67 Ala. 304. 

TENANCY IN COMMON, in the 
strict sense of the term, is where two or 
more persons are entitled to land in such 
a manner that they have an undivided 
possession but several freeholds, i. e. no 
one of them is entitled to the exclusive 
possession of any particular part of the 
land, each being entitled to occupy the 
whole in common wdth the others, or to 
receive his share of the rents and profits; 
j and on the death of any one of them his 
share passes, not to the survivors, but to 
his heir or devisee, who then becomes 
tenant in common with the survivors. 
Tenants in common may acquire land by 
several titles, or in several rights, or at 
different times, and hence the only char- 
acteristic? common to joint tenants and 
tenants in common is that of undividoa 
possession. Litt. 2 292; Co. Litt. 188b; 
Wms. Heal Prop. 138; White <fc T* Lead. 
Gas. 160 et 

I 2, Persons may also be tenants in 
common of chattels real or personal, so 
that on tho death of one of them his share 
passes to his personal representatives. 
Litt. i 819 et $eq. See Ooparobnaet; Es- 
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TATE; Joint Tenancy; Partition; Pre- 
scription, ? 3; Seyeralty; Unity op 
Possession. 

Tenancy in coaiaroN, (what words create in 
a will). 15 Wend. (K. Y.) 615; 5 Binn. (Pa.) 
16, 18 ; 2 Watts (Pa.) 185 ; 8 Com. Dig. 447. 

TBNANCT, JOINT.-)Sf«3e Joint Ten- 
ancy. 

TENANT.— 

g 1. Strictly speaking, a tenant is a per- 
son who holds land; but the term is also 
applied by analogy to personalty : thus we 
speak of a person being tenant for life or 
tenant in common of stock. 

g 2. In its proper use, tenant” connotes 
either estate or tenure. Every person who 
has an estate in land is a tenant; thus, a 
person who has an estate in fee-simple is a 
tenant in fee-simple, and a person who has 
an estate in joint tenancy is a joint ten- 
ant {see the following titles). Again, every 
tenant holds the land by tenure, ** because 
all the lands and tenements in England in 
the hands of subjects are holden mediately 
or immediately of the king. . . . And 
therefore the king in this sense cannot be 
said to he a tenant, because he hath no 
superior but God Almighty.” (Co. Litt. 
la.) In this sense tenant” is opposed to 

lord ” {q.v.t and see Tenure). 

g 3. In its more popular sense, “tenant” 
sigxiifies a lessee of land or buildings for 
occupation, agriculture, <fcc. See Land- 
lord AND Tenant*; Lease ; Term, g 3. 

Tenant, (defined). 12 N. Y. 519, 527. 

(does not necessarily implv a landlord). 

2 Tyler (Vt.) 301. 

(in Van Ness ordinance). 37 Cal. 366, 

867. 

■ " ' ' — (in act respecting distress for rent). 2 
Hill (N. Y.) 447. 

TENANT A VOLTJNTE.— A tenant at 
wilL 

TBNANT AT SUFFERANCE is a 
person who has originally come into pos- 
session of land by a lawful title, and holds 
such possession after his title has deter- 
mined. “A tenant at sufferance is he that 
at the first came in by lawfull demise, and 
after his estate ended continueth in pos- 
session and wrongfully holdeth over. As 
[where] tenant pur ierme d'auter vie con- 
tinueth in possession after the decease of 
cest^d que vie, or [where] tenant for yeares 


holdeth over his terme.” (Co. Litt. 57b.) 
A tenancy at sufferance is a chattel inter- 
est. See Chattel ; Estate, g 5. 

g 2. At common law, a tenant at suffer- 
ance is not a trespasser until the lessor or 
person entitled to the possession enters on 
the land, because bis continuance in pos- 
session is imputed to the laches of the 
lessor in not entering at once (Co. Litt. 
57b); but this doctrine has been modified 
by statute. See Holding Over. 

Tenant at sufferance, (defined). 39 
Mich. 384; 6 Barb. (N. Y.) 116, 130. 

(who is). 20 Johns. (N. Y.) 301. 

TENANT AT WILL “is where lands 
or tenements are let by one man to an- 
other, to have and to hold to him at the 
wdll of the lessor, by force of which lease 
the lessee is in possession. In this case 
the lessee is called ‘tenant at will,’ because 
he hath no certain nor sure estate, for the 
lessor may put him out at what time it 
pleaseth him.” (Litt. g 68.) Similarly the 
tenant may leave when he likes. He has 
a right to emblements {q. v.), and to re- 
move his goods, (fee., if he is turned out by 
the landlord. He is liable for voluntary 
waste. 

g 2. A tenancy at will may be created bj 
parol (if followed by entry) or by deedL 
It may be determined not only by the will 
I of either party, but also if the tenant 
I should assign his estate to another, or if he 
should commit waste. (Co. Litt. 57a.) As 
this kind of letting is very inconvenient to 
both parties, it is scarcely ever adopted ; 
and in construction of law, a lease at an 
annual rent, made generally without ex- 
pressly stating it to be at will, and without 
limiting any certain period, is not a lease 
at will, but a lease from year to year. 
(Wms. Real Prop. 873 ; Woodf. Land. & T. 
208. See Tenancy from Year to Year.) 
A tenancy at will is a chattel interest in 
land. Wms. Real Prop. 390. See Chattel; 
Estate, g 6. 

TENANT BY COPY OP COURT 
ROLL (shortly, “tenant by copy,”) is the old- 
fashioned name for a copyholder. Litt. g 76. 
See Copyholds. 

TENANT BY THE CURTESY.-- 
See Curtesy. 

Tenant by the curtesy, (defined). 2 Bl, 
Com. 126. 
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TENANT FOR LIFE is a person 
who is entitled to land or tenements either 
for the tenii of his own life or for that of 
another person. In the latter case he is j 
called “tenant pi£r aittre mep and the per- 
son for whose life the land is holden is 
called the “ ce^ivtX que vieP Litt. \ 56 ; Co. 
Litt. 41b; Wms. Real Prop. 16 et seq. See 
OccuPAXCY, \Zet seq, 

§ 2. An estate for life may be created by 
deed of grant or feoffment, or by will. At 
the present day estates for life are princi- 
pally created by settlements and wills ; as 
where property is given to a man for his 
life, and after his death to his children. 
See Assignment; Heir, §9; Surrender. 

§ 3. An ordinary tenant for life is not 
allowed to commit waste, but if his estate 
is given to him without impeachment of 
waste be may cut timber and open mines, 
<&e., so long as he does not commit equi- 
table waste. (Wms. Real Prop. 25. See 
Waste.) As to leases by tenants for life, 
see Settled Estates Act. See, also, Em- 
blements ; Improvement of Land Acts. 

I 4. Of chattels. — Where a person has 
a life interest in a chattel (6. g. in a sum 
of stock ), he is sometimes called a “ tenant 
for life.'' 

TENANT FOR 'YEARS.— 

g 1. “Tenant for terme of yeares is 
where a man letteth lands or tenements to 
another for terme of certaine yeares, after 
tlie number of yeares that is accorded be- 
tween the lessor and the lessee. And when 
the lessee entreth by force of the lease, 
then is he tenant for terme of yeares; 
and if the lessor in such case reserve to 
him a yearely rent upon such lease, he 
may chiise for to distraine for the rent 
in the tenements letten, or else he may 
have an action ’of debt, for the arrerages 
against the lessee.'' (Litt. g 58.) A ten- 
ant for years is liable for waste [q, v.) Id. 
JC7. 

J 2. The expression “tenant for years" 
is not much used at the present clay. 
Where a term is created by an ordinary 
lease, the tenant is called “lessee." (As 
to his rights and labilities, see FixtuhEvS; 
Interessb Termini ; Landlord and Ten- 
ant; Lease.) If the term is one of those 
long terms created by settlements and the 
’like, under which no rent, covenants, 


are reserved, the tenant is called a “ trustee 
of the term," See Term, g 3. 

TENANT FROM TEAR TO 
YEAR is a tenant of land whose ten- 
ancy can only be determined by a notice 
to quit expiring at that period of the year 
at wdiich it commenced. In the case of 
ordinary tenancies from year to year a six 
months’ notice to quit is generally re- 
quired. (Wms, Real Prop. 391.) Thus, 
if a house is held on a tenancy from year 
to year, beginning at midsummer, and 
either the landlord or the tenant wishes to 
determine it, he must, at or before Christ- 
mas, give notice to the other to quit at 
midsummer following, 

g 2. A tenancy from year to year of land sub- 
ject to the provisions of the English Agricul- 
tural Holdings Act, 187.5, {q. v.) requires a year's 
notice to quit. Stat. 38 and 39 Yict. c. 92 ; 
Woodf. Land. &T. 302. 

3. Whenever one person holds land of 
another, and there is no express limitation 
' or agreement as to the term for which it is 
to be held, then, if the rent is payable with 
reference to divisions of the year (e. g. 
quarterly), the tenancy is deemed to be a 
tenancy from year to year. Woodf. Land. 
& T, Ixvi. 201, 300. See Tenant at Will. 

TENANT IN DOWER.— A widow 
after dower assigned. 

TENANT IN F'EE.See Fee. 

Tenant in possession, (in section 236 of 
the proctors' act). 13 Cal. 514, 

TENANT IN TAIL.— /Sbe Estate Tail, 

TENANT IN TAIL AFTER POS- 
SIBILITY OP ISSUE EXTINCT “is 
where teuemenlB are given to a man and Ids 
wil’e in especiall tiiile. If (jne of them (lie 
without issue, the survivor is tenant in taile 
after possibility of ksue extinct" (Litt. S 32), 
because ihere is no possibility of i.ssuo being 
bom capable of inheriting tlio estate. And so 
if tenementB are given to a man and the heirs of 
his body by his present wife, and the wiic dies 
without issue, then the husband is tenant in taiJ 
after possibility of issue, extinct (I<1. 33), het^aHise 
no isKuo by anotlier wife could inherit the (*state 
tail. Sueu a tenant is, in etlect, only a Icnaxit 
for his owm life, for he cannot bar the oiituil (3 
and 4 Will. IV. e. 74, g 18); and on his death 
the estate will pass to the person next entitled 
in remainder or reversion. The tenancy has, 
Jiowover, some of the privileges of an estate tail, 
«. g, the tenant is not ptmisliable for waste, Co. 
Litt. 27 b ; Litt, ? 34. See Estate Tail. 
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TENANT IN TAIL EX PROVI- 
SIONS VIRI. — A -vvonian was said to be 
tenant in tail ex provisione vin where she had an 
estate tail, either alone or jointly with her 
husband, in any lands or hereditaments inherited j 
or purchased by her husband, op given to the 
husband and herself by any of the ancestors of 
the husband. Such a tenant in tail could not bar 
the entail after the death of the hubband except 
with the consent of the issue in tail. (Stats. 11 
Hen. VII. e. 20; 32 Hen. VIII. c. 3d ; Co. Litt. 
326 b.) This kind of estate no longer exists. 3 
and 4 Will. IV. c. 74, § 16; Shelf. R P. Stat. 
322. 

TENANT PERAVAILE.— Para- 

VAIL. 

TENANT TO THE PR JBOIPE.— Be- 
fore the English Fines and Recoveries Act, if 
land was conveyed to a peracm for life with 
remainder to another in tail, the tenant in tail in 
remainder was unable to bar tlie entail without 
the concurrence of the tenant for life, because a 
common recovery could only be suffered by the 
person seised of the land, in such a case, if the 
tenant for life wished to concur in barring the 
entail, he usually conveyed his life estate to some 
other person in order that the prcseipe in the re- 
covery might be issued against the latter, who 
was therefore called the “tenant to the prceeipeJ* 
VVms. Seis. 169. See Prjscipe, g 3 ; Recoveby, 

i 2 * 

TENANT-RIGHT.— 

g 1. Agi'ioultural lands. — In agricultural 
districts, in England, tenant-right signifies the 
right of a tenant to claim a beneficial interest in 
the land, notwithstanding the expiration of his 
lease. In England, different nsuges have long 
prevailed in different counties and districts, con- 
ferring on an outgoing agricultural tenant a 
claim to remuneration for various operations of 
husbandry, from reaping the advantage of which 
he is prevented by ibe termination of his tenancy. 
Thus, by what is called the “ Lincolnshire tenant- 
right custom,” if a tenant spreads chalk or bones 
upon the land, the money expended in this opera- 
tion is dividetl by a certain number of >jeara (three 
to seven] ; and if the tenant quits before the ex- 
piration of tliat pex'iod, he receives from tJte land- 
lord a part of his outlay, proportiopiite to tlie 
number of years of the period remaitiing unex- 
pired. Rep. on Agric. Customs 16 et seg./ 
Cooke’s Agric. Holdings Act, 6. 

g 2. A kind of statutory tenant-right has been 
created in sonte cases by the Agriciutural Hold- 
ings Act, 1875, {g. n) 

g 3. Tenant- riglit estates are a peculiar 
kind of customary freeholds, found in the north 
of England. Although they appear to have 
many ^lutdities and incidents which do not 
properly and ordinarily belong to villenage or 
copyhoid tenure; and also to liave originally had 
some which savored more of military tenure by 
kniglit-servLce; and to want some of the char- 
acteristic (piiilities and circumstances which be- 
long to copyhold letiure (namely, in not being 
holden at the will of the lord and in not being 
alienable by surrender and admittance). It 
seems to be settled that these customary tenant- 


right estates are not freehold, but copj'hold. 
Doe tK Huntingdon, 4 East 271; cited by Elt. 
Copyh. 6. See Customary Fbejeholds. 

TENANTABLE RBPAIR.-Such a 
repair as will render a house fit for present 
habitation. See Woodf. Land. & T. (10 
edit.) 480 et seq. 

Tenants, (distinguished from “occupiers”), 
2 Saund. 9 a, n. (9). 

TENANTS BY THE VERGE “are in 
the same nature as tenants by copy of court roll 
[/ e. copyholders]. But the reason why they be 
called ^tenants by the verge,’ is, for that when 
they will surrendei their tenements into the 
hands of their lord to the use of another, they 
shall have a little rod (by the custome) in their 
hand, the which they shall deliver to the steward 
or to the bailife . . . and the steward or bailife 
according to the custome shall deliver to him that 
taketb the land the same rod, or another rod, in 
the name of seisin ; and for this cause they are 
called ‘tenants by the verge,’ but they have no 
other evidence [title deed] but by copy of court 
roll.” Litt. g 78; Co. Litt. 61a. See Sub- 
bender, i 4. 

Tenants in common, (defined). 5 Conn. 
365. 

(in a will). 3 Binn. (Pa.) 139, 162; 

13 Serg. & E. (Pa.) 65. 

TENDS. — To tender or offer. — 0. N, B. 123. 

TENDER.— 

^ 1. A tender is an offer by a debtor to 
Ilia creditor of the amount of the debt. 
The offer must be in lawful money, which 
must be actually pi'oduced to the creditor, 
unless by words or acts he waives produc- 
tion; therefore, a mere statement by the 
debtor that he has the money in his pos- 
session ready for payment is not sufficient, 
even if the creditor says he will not receive 
it. (Leake Gout. (2 edit.) 862; Thomas v. 
Evans, 10 East 101.) But if the debtor 
brings the money in purses or bags, it is 
not necessary to show or count it, because 
that is ‘‘ the iiaiiall manner to carry money 
in, and then it is the part of the party that 
is to receive it to put it out and tell it.” 
(Co. Litt. 208 a.) The offer must also be 
unconditional. In England, if the debtor 
requires a receipt, he must prepare and 
stamp it, and ask the creditor to sign it, 
and if the latter refuses to do so he is liable 
to a penalty. (Leake Cont. 866 ; Laitig -y. 
Meader, 1 Oar. & P. 257.) The giving of a 
receipt cannot be insisted on in America, 
? 2. Plea of tender.— 'If a debtor has 
made a tender, and continues ready to 
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pay, he is exonerated from liability for 
the non-payment, but the debt is not dis- 
charged. Therefore, if he is sued he 
should plead the tender, and also allege 
that he always was and still is ready to 
pay the debt, and he must pay the money 
into court; if he can maintain the defense 
of tender and readiness to pay, he will be 
entitled to judgment for his costs. Leake 
Cont. 859. 

S 3. Legal tender .—Money is said to 
be legal tender when a. creditor cannot 
refuse to accept it in payment of a debt. 

2 4. Groods. — ^The term tender” is 
also applied to goods when they are of- 
fered to a person in performance of a con- 
tract for their delivery. 

Tenbeb, (defined). 12 Barb. (N. Y.) 137, 
144.; Co. Litt. 2 a. 

(what constitutes). 5 Mass. 67; 10 

East 101; 4 Esp. 63; 3 T, E. 683, 684; 3 Bl. 
Com. 304 n. 

(what is not). Coxe (N. JT.) 45, 174 ; 

20 Wend, (N. Y.) 47 ; 2 Dowl. & Ey. 305. 

(in case of mutual promises). 87 111. 

438. 

(averment of, supported by proof of a 

waiver of). 9 N Y. 525. 

(in pleading). 26 Conn. 119 ; 1 Harr. 

(N. J.) 273; 2 Hill (N. Y.) 538 ; 12 Wend. (N. 
Y.) 393 ; 14 Id. 221 ; 15 Id. 637 ; 23 Id. 342. 

TENDEB OF AMENDS.— An offer by 
a person who has been guilty of any wrong or 
breach of contract to pay a sum of money by 
way of amends. If a defendant in an action 
make tender of amends, and the plaintiff decline 
to accept it, the defendant may pay the money 
into court, and plead the payment into court as 
a satisfaction of the plaintifi’^s claim. — Modey 
d W. 

TBNBBRINa ISStJE.--ITncler the com- 
mon law pleadings where the defendant traveled 
or denied some allegation of fact put forward by 
the plaintiff in Ms declaration or other pleading, 
a question was at once raised between the parties 
as to the existence or non-existence, truth or 
falsehood, of the fact to which the travel’s© was 
directed. A question being thus raised, or, in 
other words, the parties having arrived at a 
specific point, or matter affirmed on the one side 
and denied on the other, the defendant (as the 
party traversing) was obliged to ofier to refer 
tills question to the proper mode of trial, which 
he did by annexing to the traverse an appropri- 
ate formula indicative of such offer, and in so 
doing he was said to tender issue.” Where 
the question for trial was one of fact, the formula 
was simply as follows: ‘And of this tho de- 
fendant puts himself upon IJie country,” <fcc., 
meaning that, with regard to the quehtion in 
issue, he threw hiinself upon a jury of his coun- 
trymen, However, other issues besides those of 
fact were frequently tendered. (fSteiih. PI. (6 
edit) 69, 60.)— .ProwTi. 


TENEMENT. — Norman-'French : tenemefrU 
(Britt 163), from Latin ienere, to hold. 

g 1. Tenement signifies a thing which is 
the subject ©f tenure {q. v) The term 
“includeth not only all corporate inherit- 
ances {i e. corporeal hereditaments) which 
are or may be holden, but also all inherit- 
ances issuing out of any of those inherit- 
ances, or concerning, or annexed to, or 
exercisable within the same, though they 
lie not in tenure ... as rents, estovers, 
commons, or other profits whatsoever 
granted out of land ; or uses, offices, digni- 
ties, which coricerne lands or certain 
places . . . because all these savour of 
the realtie.” (Co. Litt. 6a, 19b; Perkins 
1 114.) But a personal hereditament, such 
as an annuity granted to a man and his 
heirs, is not a tenement. See Estate Tail, 
I 5 ; Hereditament ; Land. 

§ 2. In popular language, “tenement” 
means a house. See Messuage. 

As to “dominant” and “servient” tene- 
ments, see Easement. 

Tenement, (defined). 5 Conn. 518 ; 6 Blackf. 
(Ind.) 335 ; 28 Barb. (N. Y.) 336, 338 ; 13 N. Y, 
151, 159 ; 5 Barn. & Ad. 709 ; 2 Bl. Com. 16 ; 1 
Chit, Gen. Pr. 151 : Co. Litt. 6 a. 

(what is). 14 Abb. (N. Y.) Pr. 372: 

9 Johns. (N. Y.) 298 ; 1 Johns. (N. Y.) Cli. 145 ; 
1 T. E. 358 ; 3 Id. 772, 775. 

what is not). 1 East 528. 
synonymous with “building”). 112 

Mass. 278. 

(synonymous with “town”). Burr. 

629. 

• (includes a “rectory”). Com, 265. 

(not equivalent to “hereditament”). 

8 T. E, 503. 

(is too uncertain for a fine). 1 Cro. 

116. 

(occupier of, who is not). 2 Bani. <Ss 

C. 226. 

(parcel of, what is not). 1 Barn. <& 

Ad. 161, 165. 

(taking of, what is not), 2 East 189. 

(in a deed;. Cro. Jac. 175. 

f (in a gi’ant). L. E 6 H. L. 223 ; 4 

Com. Dig. 540. 

(in an indictment for the illegal sale 

of liquors). 2 ‘Allen (Mass.) 610; 11 Gray 
(Mass.) 454, 456. 

(in a statute). 35 Me. 339 ; 104 Mass. 

95, 104; 17 Pick. (Mass.) 103; L. E. 1 0. P. 
133; 7 Id. 212. 

(in a will). 4 Bing. 294 ; 1 East 469. 

Tenement block, (as used in insurance pol- 
icy). 124 Mass. 126. 

Tenement house, (defined). 54 llow. (N. 
TO Pr. 338. 

(what is not). 23 Hun (N. YO 678 n. 

TENDMENTABT LAND.— The out- 
land of manors, granted to tenants by the Baxon 
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thanes, under arbitrary rents and services. — 
SpeL Gloss, 

TElSffiMElSrTIS LEG- ATIS.—An ancient 
Tvrit, lying to the city of London, or any other 
corporation, where the old custom was that men 
might devise by will lands and tenements, as 
well as goods and chattels, ) for the hearing and 
determining any controversy touching the same. 
— Heg. Orig, 244. 

Tei^ements, (includes what). 10 Paige (1^. 
Y.) 140, 156. 

(tithes are). 1 Str. 100. 

(injustice’s act). 6 Bhickf. (Iiul.) 335. 

(in a will). 10 Wheat. (XJ, S.) 236, 

238 ; 1 Myl. & K. 571. 

Tenements, ail and whatsoever, he 
HATH, (in an agreement). 2 Taunt. 198. 

Tenements and hereditaments, (include 
an advowson). 3 Atk. 4G0. 

TBNENDAS. — That clause of a charter hy 
which the particular tenure is expressed, 

TENENDUM.— To be held. In a 
deed of conveyance of land, the tenendum 
is the clause which formerly indicated the 
tenure by which the grantee was to hold 
the land of the grantor — tenendum de me 
et hseredihus meis sibi et kseredibiis miSj per 
servitiumy^ &c. When the statute Quia 
Emptores abolished subinfeudation, the 
clause was altered to indicate that the 
grantee was to hold of the superior lords — 

tenendum de capitalihus but 

now it simply says that the laud is to be 
held by the grantee, without mentioning 
of whom. Shep. Touch. 79; Wms. Seis. 9. 
See Habendum ; Quia Emptores ; Tenure ; 
To Have and to Hold. 

TBNBNS. — ^A tenant; the defendant in a 
real action. 

TENBNTIBTJS IN ASSISA NON 
QNEit ANDIS. — ^A writ that formerly lay for 
him to wliom a disseisor had alienated the land 
whereof he disseised another, that he should not 
be molested in assize for damages, if the disseisor 
had whoi’ewith to satisfy them. — Jleg, Orig, 214. 

TENHEDED, or TIENHEOFED.— A 
dean.— Obweil^, 

TENMENTALE, or TBNM ANT ALE. 
— ^The number of ten men, which number, in 
the time of the Saxons, was called a “ decen- 
nary;’^ and ten decennaries made what we call 
a ‘‘hundred.” Also, a duty or tribute paid to 
the crown, consisting of two shillings for each 
ploughland.— Lond. 

TBNNE.— An heraldic term meaning tawny, 
orange, or brush; orange color. Jn engravings 
it should be represente<l by lines in bend sinister 
crossed by others barways* Heralds who blazon 


by the names of the heavenly bodies, call it 
dragon’s head, and those who employ jewels, 
jacinth. It is one of the colors called stain- 
and.” — Wharton, 

TENOR.— 

The tenor of a document is its purport 
and effect, as opposed to the exact w^ords 
of it. Thus, on a writ of certiorari [q.v.) 
it is sometimes sufficient to certify the 
tenor of the record, while in other cases 
the record itself must be certified. Gilb, 
Exec. 143. 

As to an executor according to the tenor 
of the will, see Executor, ? 3. 

Tenor est qtui legem d.at feudo (Craig. 
Jus. Feud. (3 edit.) 66) : It is the tenor of the 
feudal grant which regulates its effect and extent. 

Tenor, (defined). 1 Harr. (Del.) 466 ; Leach 
0. C. 660; 1 Ld. Raym.414, 415; 12 Mod. 218; 
1 Salk. 324; 2 Id. 417, 660; 3 Id. 224, 225; 1 
Saund. 121 n. ; 1 Chit. Crira. L. 234. 

(distinguished from “pm’port”). 5 

Blackf. (Ind.) 458 ; Leach C. C. 660 ; 2 WUs. 
151. 

(imports an exact copy). 5 Blackf. 

(Ind.) 458; 1 Cush, (Mass.) 46; 5 Wend. (N. 
y.) 271 ; Burr. 2571. 

{in a declaration for libel). 3 Barn. 

& Aid. 503, 606. 

(in an indictment for forgery). 3 

Mass. 203. 

(in an indictment for liUel). 10 Serg. 

R. (Pa.) 173, 175 ; Carth. 407 ; 1 Ld. Ryym. 
414; 11 Mod. 90; 12 Id. 218; 2 Salk. 417; 
Arch. Or. PI. 910. 

(requix’es an exact copv). 5 Wend. 

(N. Y.) 271, 273 ; 3 Bam. & Aid. 503. 

(in a declaration for slander). 3 

Mod. 71. 

Tenor following-, (in an information for 
libel). 11 Mod. 78. 84. 

(in an indictment), 1 Chit. Criin. L. 

233; Stark. Cr. PL 109 ; 3 Stark. Ev. 1587. 

TENORE ESroiOTAMBNTI IMIT- 
TBNDO. — A \vrit whereby the record of an 
indictment, and the process thereupon was called 
out of another court into the Queen’s Bench. — 
Beg. Orig. 69. 

TENORS PRiESBlSmUM. — By the 
tenor of these presents, i. e, the matter contained 
therein, or rather the intent and meaning 
thereof. — Cowell, 

TENSERI.^. — A sort of ancient tax or 
military contribution. 

TENT ATBS PANIS. —The essay or tussay 
of bread. — Blount 

TENTERDEN’S ACT is the Stat. 9 Geo. 
TV. c, 14. Xt is tt supplement to the Statute of 
Frauds {g. v.) and requires the following ))rom* 
ises and engagements to be in writing: (1) An 
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acknowledgment of a debt barred by the Statute | 
of Li nu tat ions ; the act turtliei* provides that an 
ackno\N ledgment by one joint contractor bhail 
not affect the othei^ {see Acknowledgment, I 
3; Limitation, | S); (2j a promise to pay a 
debt incurred, or a ratification of a contract 
made during infancy (see Infant) ; (3) a lepre- 
sentation as to a person’s character, ability, &c., 
made to enable him to obtain money or goods 
upon credit (the words of the statute have been 
misplaced, it reads “obtain credit, money or 
goods upon.’* See Wms. Pers. Prop. 106)5 (4) 
executory contracts for the sale of goods, as to 
which see Statute op Peavds. AVms. Pera. 
Prop. 104 et seq. 

TENTHS are the tenth part of the annual 
profit of an ecclesiastical benefice according to 
the valuation contained in the valor benejictorum 
or king’s books, compiled in Henry VIII.*s 
reign. 2 Steph. Com. 533. As to the origin 
and history of tenths, see First Fruits. 

g 2. These ecclesiastical tenths must not be 
confounded with the tax consisting of one-tenth 
of every man’s whole pei-sonal property, for- 
merly levied by the crown under tlie name of 
tenths. Id. 554. 

Tenura esT pactio contra com- 
munem fendi natnram ao rationem, 
in contractu interposita (Wright Ten. 
21) : Tenure is a compact contrary to the com- 
mon nature and I'eason of the fee, put into a 
contract, 

TEN IJRB . — Norman French; tenures from 
Latin, tenere, to hold. (Britt 16*ib: t o. Litt la ) As 
to the origin oHenures, see Maine Early Inst. 119 ct seq. 

g 1. Offices, &c. — Tenure in its general 
sense is a mode of holding or occupying. 
Thus, we speak of the tenure of an office, 
meaning the manner in which it is held, 
especially with regard to time, (tenure for 
life, tenure during good behavior,) and of 
tenure of land in the sense of occupation 
or tenancy, especially with reference to 
cultivation and questions of political econ- 
omy, e. g. tenure by peasant proprietors, 
cottiers, &c. J. S. Mill Pol. Ec, bk, ii., 
ch. 9; the Cobden Club Essays on the 
Tenure of Land; Reports by Consuls on 
Tenures. 

i 2. Land.— In its more technical sense, 
tenure signifies the mode in which all land 
is theoretically owned and occupied. The 
English rule is that no person except the 
queen can be the absolute owner of land 
in England, bccsnseall lands in the hands 
of subjects are held of some superior, and 
mediately or immecliatoly of the crown; 
t. e. every person who is possessed of land 
is theoretically merely a tenant and owes 
obligations in respect of it either to the 
crown or to an intermediate lord. The 


I manner of his possession is called “ten- 
ure,** and the extent {»f bis interest is called 
an “estate** iq v ) The rule is a relic of 
the feudal system, and can only be under- 
stood with reference to it (Wright Ten. 
passhn ); in practice it has but little efiect 
except in respect of manors and copyhold 
land, an ordinary tenant in fee-simple of 
freehold land being to all intents and pur- 
poses absolute owTier. See Allodium ; 
Copyhold; Escheat; Fealty; Feudal 
System; Homage; Lord; Manor; Ser- 
vice ; Tenant ; Tenement. 

g 8. Perfect— In capite ; mesne.— With 
reference to the relation between the lord and 
the tenant, a tenure is either perfect or imper- 
fect. A perfect tenure is where one person holds 
land of another, or of the crown, in fee-simple, 
and this is accordingly subdivided into (1) ten- 
ure in eapiie or in chief, which is the tenure ex- 
isting between the crown and those who liohl 
land of it directly, (2 Bl. Com. 60.^ As to the 
proper meaning of the expres.sion, see In 
Capite;) and (2) 7nes^i6 tenure, which is where 
one subject holds land of another. See Mesne. 

g 4. In gross. — When land is held of a 
private person merely by reason of his having 
the seignory of that particular land, the tenure 
is technically called a “ tenure in gross,” as op- 
posed to the case of land being held of a person 
in his capacity of owner of a manor, county pala- 
tine or the like. Co. Litt. 108 a. 

g 5. Imperfect.— Imperfect tenure is that 
which exists between a tenant of land and a per- 
son to whom he has granted a smaller estate than 
his own, as where a tenant in fee-simple creates 
an estate in tail or for years. 

g 6. An imperfect tenure may be created by 
any one at the present day, while a perfect tenure 
can now only be created by the crown. (Co. 
Copyh. 48. See Subinfeudation.) ^ With refer- 
ence to the services to which they give rise, ten- 
ures are of various kinds. 2 Bl. Com. 60 ; 1 
Steph. Com. 180. See Service, g 1. 

g 7. Lay— Free— Base.— Temporal or lay 
tenures are those by which land is or used to he 
held by secular persons. Tliey are of two kinds 
according as their services were originally free 
or base: (1) To the former class (frank or free- 
hold tenure) belong (a) knight’s service witli its 
varieties (grand serjeanty, escuage, castle ward 
and corn age, which are commonly called “fotidal 
tenures par excellence,** and have all been 
abolished by being converted into common 
socage); and (b) free socage with its varieties 
(petty serjeanty, burgage tenure, borough- 
English arid gavelkind). (2) Jhiso or villein 
tenures are (a) pure villcnago, wliicdi no longer 
exists, except In the form of cojiyhold an<l 
customary freeholdteuures ; and (b) tlie obsolete 
privileged villeuage or villoitx H<^(*ago, from which 
js derived tenure in ancient domesno. See the 
various titles; sea, also, Tekant-Kkhit, g 3. 

g 8. Customary.— Copyhold, an(*ient^ do- 
mesno anti customary frctdiold are sometimes 
called “customary tenures, ** because they depend 
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on local custom, and not on the general law. 
(Elt. Copyh. 7.) There are sometimes customs 
incident to the tenure of a freehold estate in fee- 
simple, bat tliis does not make the tenure a 
customary one. Wms. Seis. 11; Blount Ten. 
passim. 

§ 9. Boclesiastioal or spiritual tenures 
are; tenure in frankalmoign, and tenure byl 
divine service (q. v.) Co, Litt. 95 a. As to ten- 
ure by priority and posteriority, see 1 Co. 
102 b, n. 

Te^sttbe, (in act relative to commissioners). 
9 Wend. (N. Y.) 58. 

(in a deed). 44 N. Y. 353, S62. 

(devise of lands in). 1 W. BL 255. 

TENURE BY DIVINE SERVICE is 
where an ecclesiastical coiporation, sole or aggre- 
gate, holds land by a certain divine service, as to 
say prayers on a certain day in every year, “ or 
to distribute in almes to an hundred poore men 
an hundred pence at such a day.” (Litt. J 137.) 
It was originally called tenure in alms,” as dis- 
tinguished from tenure in free alms (fi*ankal- 
moign). (Britt. 164b.) This tenure differs 
from frankalmoign in the service being certain, 
in consequence of which the lord may distrain 
if the service is not performed. Fealty is also 
due by the tenant. Co. Litt. 9G6. See Fbankal- 
MoiGN ; Sekvice, g 2 ; Tenure. 

TBROB. — In the Scotch law, thirds ; dower. 

TBROBR. — In the Scotch law, a vridow in 
possession of the thud part of her husband’s 
land as her legal jointure. 

TERM.-- 

g 1. Term of years. — In the law of 
real property, a term of years is where a 
man lets lands or tenements to another for 
a certain number of years (Litt. g 58), as 
in the case of an ordinary lease for seven 
years ; the word “ term ” not only signifies 
the limit of time, but also the estate and 
interest that pass for that time, so that if 
a lease is surrendered before the expiration 
of the time, the term is at an end. (Co, 
Litt. 45b.) A tenant for term of years is 
called in the old books a “ termor,” Litt. 
2 60. 

2 2. A term is personal property {see 
Ohaxteus; Estate, 2 5; Sukyivorshif), 
except in the respects mentioned in the 
title Leaseholds. 

2 3. and ** lease.”— -In prac- 

tice, the word ”term ” is seldom applied to 
a term of years granted for the purpose of 
occupation by the termor, such a term 
being described as a lease (g. v.), {see 
Belaney u Belaney, L, R. 2 Ch. 138,) while 
‘*term” generally signifies a long term of 


years granted, not for the purpose of 
occupation by the grantee, but as security 
for the performance of an obligation, such 
as the payment of money. (Wms, Real 
Prop. 412.) For this purpose it is often 
more convenient to limit a long term to 
the person in whose favor the obligation is 
created, and to allow the ownership of the 
property, subject to the term, to remain in 
the person entitled to the enjoyment of it, 
than to transfer the whole ownership as 
security, as in the case of a mortgage 
{q. v.) Thus, in England, when land is 
settled on the marriage of the owner, it is 
usual to provide for the payment of a 
jointure to the wife, and of portions for 
the 3 ’^ounger children, without interfering 
with the possession of the estate by the 
husband. This is done by vesting long 
terms of years (from 99 to 1000) in trustees, 
upon trust, out of the rents and profits of 
the estate, or by sale or mortgage thereof 
for the whole or any part of the term, to 
raise the money required, and upon trust 
to permit the tenant for life to receive the 
residue of the rents and profits. In prac- 
tice, however, the power thus created of 
receiving the rents directly from the ten- 
ants, or of selling or mortgaging the term, 
j is rarely exercised, except for raising gross 
sums (e. ff, portions), as it is to the ad- 
vantage of the tenant for life to keep down 
the annuities so that be may not be dis- 
turbed in the possession of the land. Wms. 
Real Prop. 418; Elph. Oonv. 825. 

2 4, Terms created in this manner are 
called pin-money-terms,” jointure- 
terms,” “portions-terms,” <fcc., according 
to the purposes for which they are created. 
Elph. Conv. 328. See SfiTTLEisfRNT, 2 4. 

2 6. Satisfied term. —When the pur- 
pose for which a term has been created is 
accomplished, the term is said to be “satis- 
fied.” See CicssER. 

2 6. Attendant term— Term in gross. 
— Fonnerly, when a term had become satisfied, 
it was usual in some aises to keep it on foot ” in 
trust to attend the iulieritance,” as it was ex- 
pressed. Tlius, if property subject to a long 
term was sold, so that the powers of raising por- 
tions, (Sec., out of the land were no longer exer- 
cisable, tlie piirchaser often preferred to keep 
the term on foot, because it protected him from 
any unknown incumbrances on the freehold 
created by the former owner since the commence- 
ment of the term, such incumbrances being post- 
poned until the expiration of tlie term. The 
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purchaser, therefore, Tvould hare the term 
assigned to a trustee in trust for lum, his heirs 
and assigns, and to attend the inheritance. Such 
a term ^va.s called an “ attendant term/’ vliile an 
oiiiiiiar}^ term was called a “term in gross.” 
(As to the rule that the beneficial interest in an 
attendant term did not pass bj a general bequest, 
see Co, Litt. 111b; Hargrave’s note (3J ; Gunter 
t?. Gunter, 23 Seav. 571 ; Belaxiey v. Behiney, L. 
E. 2 Cii. 138.) Ifow, by the Stat. 8 and 9 Viet, 
c. 112, every term becoming attendant upon the 
inheritance* of land, immediately ceases and de- 
termines ; but the protection aflorded by attend- 
ant terras existing before the act is preserved* 
Wms. Eeal Prop. 416 et seq, 

1 7. Hnlarg-ement of terms.—By the 
English Conveyanoing Act, 1881, where a resi- 
due unexpired of iint less than 200 years of a 
term which, as originally created, was for not 
less than 3i)0 years, is subsisting in land, without 
any trust or right of redemption affecting the 
term in favor of the freeholder or revemioner, 
and without any rent having a money value, 
then (1) any person beneficially entitled, in 
right of the term, to possession of any land com- 
prise in the terra, or (2) any person who is in 
receipt of the income of the land in right of the 
term, or in whom the term is vested in trust for 
sale, or (3) any person in whom the term is 
vested as pei*sonal representative of any deceased 

erson, may by deed declare that the term shall 
e enlarged into a fee-aiwiple. Thereupon the 
term is enlarged accordingly, and the pei'son in 
whom the term was vested acquires the fee-sim- 
ple, subject to the same trusts, powera, rights, 
obligations, dec,, as the term would have been 
subject to. (Section 65.) ‘‘Numerous in- 
stances occur in practice ia which estates really 
held merely for the residue of long terms are 
practically treated as freehold, 'this section 
enables such terms, when the residue is not less 
than 200 yeara and the original term not less 
tlian 800 yeai's, to be enlarged into a fee-simple.” 
Wms. Conv. Act 102, 

2 8, Liaw terms. — Term ” also signi- 
fies a portion of the year during which, ac- 
cording to the practice of the courts, judi- 
cial business could alone be transacted. : 
By modern English statutes, however, a 
considerable part of the intervening vaca- 
tions was made available for the sittings 
of the courts and other business ; and now 
by the Judicature Acts, 1873, 1875, the 
division of the year into terms has been 
abolished, so far as relates to the adnainis- 
trwtion of justice, the year being now 
divided into sittings and vacations (^. u.), 
(Judicature Act, 1873, ? 26 et seq,) ; but the 
terms still exist for some purposes (College 
Of Christ tf* Martin, S Q. B. D. Id), in' 
computing the period required for a call 
to the bar by the Inns of Court. The 
terms for judicial business were (1) Hilary, 
from 11th to 31st J anuary ; (2) JE^ter, from 


from loth April to Sth May; (o) Trinity, 
from 22d May to 12th June, and (4) Mich- 
aelmas, from 2d to 25th November. Sm. 
Ac. (11 edit.) 17; Arch. Pr. 362. * For the 
history of terms, see 3 Steph. Com. 4S2 
d seq, 

? 9. Ecclesiastical procedure.— In ec- 
clesiastical j)roce(lure, teim signifies a period. 
Thus, a term probatory is the time assi^ed by 
the court for tlie examination of witnesses. 
Phillim. Ecc. L. 1256. 

Term, (defined). 3 Mete. (Kv.) 207; 11 
Phil. (Pa.) 370 ; 3 Atk. 137 ; Burr. 285 ; Willes 
335: Com. L. & T. 83. 

— (for which notice of trial may he 

given). 19 Minn. 639. 

— (in a lease). 1 Chit. Gen. Pr. lo9. 

(in a statute). 1 DowL & By. 433.^ 

Term, co:btstitutional, (in statute relating 
to officers). Z Wend. (N. Y.) 276. 

Term, ditrino the said, (in a covenant). 4 
Barn. & C. 261- 

TERM FEB.— A certain sum, which an 
attorney is entitled to charge to his client, and 
the client to recover, if successful, from the un- 
successful party who has to pay costs to him ; ii 
is payable for every term (generally not exceed- 
ing five) in which a x>roceeding in the cause or 
matter by or aflfecting the party, other than the 
issuing and serving the writ, shall take place. 

Term, for akd during the said, (in a 
lease). 6 Dowl. By. 849. 

Term, leased, (in a covenant). 2 Bam. <fe 
0.216. 

Term of office, (defined). 33 Iiid. 61 7, 526. 

Term of one year, (in statute of frauds). 6 
! N. Y. 463. 

! TBI^M OF TBARS-TERMOR— 

See Term, ? 1. 

Term of years, (in a statute). 14 Pick. 
(Mass.) 40. 

TERM PROS ATORY-.— 6^66 Term, ? 9. 

Term proratort, (defined). Coote Ecc. Pr. 
240, 241. 

TBRMBS DB LA LET.— Rasteld. 

TBRMIKABLE AimUXTIBS, -- -See 

Terminable Property. 

TERMINABLE PROPERTY. — 
Such property (e. g, leaseholds, terminable 
annuities and the like) as has no perma- 
nent duration, but will and must end and 
determine at a certain term usually ascer- 
tained beforehand. When any such prop- 
erty ia comprised in a residuary bequest, 
upon trust for successive tabors of limited 
estates or interests therein, it le the duty 
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of the trustee (unless relieved therefrom 
hy the will itself) to sell and convert the 
property and invest the proceeds in some 
investment of a permanent and not term- 
inable character. (Howe v. Lord Dart- 
mouth, 7 Ves. lo7 ; Wright i\ Lambert, 6 
Ch. D, 649.) — Brown. 


Terra, (does not apply to pastnre land). 4. 
Mod. 98. 

TERRA AFFIRMATA.— Land let to 

farm, 

TERRA BOSOALIS.— Woody land. 
TERRA OULTA. — Cultivated land. 


TER>ni7ATE, (defined). 54 Cal. 605. 

TERMII^ATOTG* BUILDINO- SO- 
CIETIES. — iSodeties, in Engflarid, where the 
inenibei'b commence their raontldy coniributions, 
on a x>articiilar day, anti continue to pay them 
until the realization of shareiato a given amount 
for each member, by the advance of the capital 
of tlie society to such members as required it, 
and tiie payment of interest as well as principal 
by them, so as to ensure such realization within 
a given period of years. They have been almost 
superseded by permanent building societies {q. v.) 

Termination, (of a voyage). 8 Cranch 
(U. S:) 73. 

TBRMIMU M. — A day given to a defend- 
ant. — Gkss, 

TERMINUM QtJI PRETERIIT, 
WRIT OP ENTRY AD.--A writ 
which lay for the reversioner, when the posses- 
sion was withheld by the lessee, or a stranger, 
after tiie determination of a leaiie for years. 

TERMINUS A QUO. — ^The starting 
point. 

TERMINUS AD QUBM.— The ter- 
minating point. 

Terminus annonim certus dLebet ess© 
et determinatus (Co, Litt. 45) : A term of 
years ought to be certain and determinate. 

Terminus ©t feodum non posaunt 
oonstar© simul ta una eademque per- 
sona (Plowd. 29) ; A term and the fee cannot 
both be in one and the same person at the same 
time. 


TERRA DBBELIS. — Weak or harren 
land. Jnq. 22 R. 2. 

TERRA DOMINICA, Or INDOMI- 
NIOATA. — The demesne land of a manor. — 
CoweU, 

TERRA EXOtTLTABILlS. Land 

which may be ploughed. — Mon. Ang. i. 426. 

TERRA BXTBNDENDA.— A writ ad- 
di-essed to an escheator, &c., that he inquire and 
find out the true yearly value of any land^, Sea., 
by the oath of twelve men, and to certify the 
extent into the Chancery. — Bag. of Writs 293. 

TERRA FRUSOA, or FRISOA.— 

Fresh land, not lately ploughed. — ChwelL 

TERRA HYD ATA. — Land sulyect to the 
payment of hydage. — Selden. 

TERRA LUORABlLIS.— Land gained, 
from the sea or inclosed out of a waste. — Cowell. 

Terra manens vacua occupanti con- 
oeditur (1 Sid. 347) : Land lying unoccupied 
is given to the first occupant. 

TERRA NORMANORUM.— Land held^ 
by a Norman. — Par. Antiq. 197. 

TERRA NOVA. — Land newly converted^ 
from wood ground or arable. — OomU. 

TERRA PUTURA. — Land in forests, 
held by the tenure of furnishing food to 
keepers therein. 4 Inst. 307, 

TERRA SABULOSA. — Gravelly or 
sandy ground. 


TERMINUS HOMINIS. — time for the 
determination of ecclesiastical appeals, shorter 
than the t&rmmua appointed by the judge. 

TERMINUS JURIS* — The time of one 
cr two years, allowed by la'^^ for the determina- 
tion of ecclesiastical appeals. 


TERRA TESTAMBNTALIS.— Gavel- 
kind land, being disposable by will, — Oloss, 

TERRA VBSTITA.— Land sown with- 
com. — OoweU, 

TERRA WAINABILIS.— Tillable land. 
OowelL 


TEiRMOR. — He that holds lands or 
tenements for a given number of years or 
for life. See Tjerm, i 1. 


Terms, (in a statute). 3 Q. B. B. 16, 18. 
Terms, accommodating, (in proposal to sell). 
42 Me. 157, 163. 


TERRA WARRENATA.— Land that, 
has the liberty of free-warren, 

TERRiE DOMINIOAIiES REGIS.-- 
The demesne lands of the crown. 

TERRAGES. — An exemption from a]l‘ 
uncertain services.— Cbweih 


TERRA.— Earth 
GloBi. 

VOL. II. 


j soil ; arable land. — JTonn. j 
4r 


TERR ARIUa.r-A h ndholder.— Lep. F. 


1 . 
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TBEBE-TEKAITT, or TEB^ TEN- 
ANT, which, in Norman-Frencli, literally 
Infant " landholder,” is used in the old books to 
i-ignily a per&on who has the seisin of land, as 
opposed either (1) to the lord of Avhorii he holds | 
it, and who merely has a seignory (q. v.), or (2) , 
to a person to whose use he was seised of the 
laud, before the Statute of Uses. Thus, if, before 
the Statute of Uses, A. conveyed land by feoff- 
ment to U and his heirs, to the use of C. and 
hU heirs, B. was called the ^Uerve-ienani'^ or 
“feoffee to uses,*’ and C. was called the 
que iLse” (Co. Litt. 271b; 2 Bl. Com. 91, 328. 
See Use.) The word is now obsolete. 

g 2. In the law of execution a ^Uerve-tmcmV^ 
is an owner in fee of land which he has acquired 
-from a defendant who has suffered judgment. 
Formerly everv judgment cliarged the land of 
the defendant, “and if he died after judgment, 
execution might be issued against his heim and 
y terre~tenants. See 2 Wms. Saiind. 51; Arch. 
l»r. 92S. See, aho, Judgment, g 16. 

Terke-tenant, (defined). 2 Saund. 7 n. 

TERRIER, or TERRAR.— A register 
‘Or survey of land. As to when it is evidence, 
.tee 3 Price 3S0. 

TERRIS BONIS ET OATALLIS 
RBHABENDIS POST PURaATION- 

-EM. — A writ for a clerk to recover his lands, 

• goods and chattels, formerly seised, after he luul 
^ cleared himself of the felony of which he was 

accu.sed, and delivered to liis ordinary to be 

• purged. — Reg, Grig, * 

TERRIS ET OATALLIS TENTIS 

• ULTRA DBBITUM LEVATJJM.— A 
judicial writ for tJie restoring of lands or goods 
■ to a debtor who is distrained above the amount 
‘ of the debt.— Jud. 

TERRIS LIBERANDIS.— A writ that 
lay for a man convicted by attaint, to bring the 
record and process before the king, and take a 
fine for his imprisonment, and then to deliver 
to him Ilia lands and tenements again, and re- 
» lease him of the strip and waste [Reg. Orig. 232) ; 
also, it was a writ for the delivery of lands to 
the heir, after homage and relief performed, or 
upon security taken that he should perform 
them. — Id. 293. 

TERRITORIAL— TERRITORIAL- 
ITY.— Those terms are used to signify 
connection -with, or limitation with refer- 
ence to, a particular country or territory. 
Thus, “territorial law” is the correct ex- 
pression for the law of a particular country 
or State (8 Sav. Syst., passim), although 
“municipal haw” is more common. {See 
Law, g 3.) Territorial waters ” are that 
part of the sea adjacent to the coast of a 
given country which is by international 
law deemed to bo within the sovereignty 
of that country, so that its courts have 


jurisdiction over offenses committed on 
those waters, even by a person on board a 
foreign ship. The ordinary limits of ter- 
ritorial waters are a distance of one marine 
league from low-w^ater mark. Territorial 
Waters Juris. Act, 1878, (passed in conse- 
quence of the decision in Reg. v Keyn, 2 
Ex. D. 63). See High Seas, I 1 ; King's 
Chambers. As to territorial jurisdiction, 
ere Jurisdiction, § 6; see, also. Extra- 
territoriality. 

TERRITORIAL COURTS — The 
courts established in the territories of the 
United States. 

Territorial courts, (are not courts of the 
United Stiiteb). lFla.l9S, 

Territory, (is not a state). 1 Wheat. (U. 

S. ) 94. 

(the Cherokee nation is). 79 N. C. 

230. 

(in a statute). 9 Gray (Mass.) 501. 

flying between two rivers). 2 Pet. 

(U.fi.l436; 9 Wheat. (U. S.) 469, ^ 

Tebrorem roPULT, (in an indictment for 
riot). Stark. Cr. PI. 85. 

I TBRTIXJS INTERVENIENS.— In^ the 
civil law, one who voluntarily interposos in a 
suit depending between othei’s, with a view tc 
tlie protection of his own interests. 

TEST. — To bring one tc a trial and ex- 
amination; or to ascertain the truth or the 
quality or fitness of a thing. 

TEST ACT.— The Stat. 25 Car. IT. c. 2, by 
which it was provided that nil persons having 
any offices, civil or military (with the exception 
of some few of an inferior kind), or icceiving 
pav from the crown, or holding a ])lace of trust 
under it, should take the oatlis of tillogiance and 
supremacy, and subbcribe ii declarat.ion against 
transulistantiation, and also’ receive the sacra- 
ment of the Lord’s supper according to tlie usage 
of the Church of Phigland. The provisionH of 
the Test Act were afterwards extended }>y 1 Geo. 

T. St, 2, c. 13 ; 2 Goo. 1 1, o. 31 ; and 9 Geo. 1 1. a 
26. The Test Act was repealed by 9 <leo. IV. c. 
17, which also repealed the Corpora, tiou Act, 13 
Car. II. Ht, 2, c. 1. {See 29 and 30 Viet, c. 22, 
4 Broom & U. Cora. 60-7.) — If 

TEST ACTION, — Whore in the same 
court there arc several pending actions in- 
stituted by divers plaintiffs against tho 
same defendant or defeiulants— then, if the 
question or questions in dispute are sub- 
stantially tho same in all tho actions (and 
oonsoqnontly, tho evulenco in jtroof or dis- 
proof of tho question or questions, when 
of fact, is substantially tho same), tho court 
will on tho ajipUcatiou of the plaintiffs, or 
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such of them as choose to apply, or of the 
defendant or defendants, make an order 
which is in effect a consolidation order, that 
is to say, the court will select one, or more, 
of the divers actions as a test action, or test 
actions, and the plaintiff undertaking to 
try these selected actions and to abide by 
the result therein in all the other actions, 
the court will, in its discretion, allow for 
taking the next step in these other actions 
such an extension of time as will permit 
the selected actions to be first tried. See 
Consolidation of Actions. 

TESTA DB NEVIJLj. — A n ancient docu- 
ment in two volumes, in the custody of the 
Queen’s Eemembraneer in the Exchequer, more 
properly called ^^Liher Fcodoi^amJ* 

These books contain principally accounts (1) 
of fees holden either immediately of the king, 
or others who held of the king in aapite, and if 
alienated whether the owners were infeofied ab 
antique or de novo^ as also fees holden in frank- 
almoign, with the values thereof respectively ; 
(2) of serjeanties holden of the king, dlstinguish- 
ing such as were rented or alienated, with the 
values of the same ; (3) of widows, and heiresses 
of tenants in capite, whose marriages were in the 
gift of the king, with the value of their lands ; 
(4) of churches in the gift of the king, and in 
wdiose hands they were; (6) of escheats, as well 
of the lands of Normans as others, in whose 
hands the same were, and by what services 
holden j (6) of the amount of the sums paid for 
scutage and aid, &c., by each tenant. 

These volumes were printed in 1807, under 
the authority of the commissioners of the records 
of the realm. — Wharton, 

TESTABLE. — person is said to be test- 
able when he has capacity to make a will ; a man 
of twenty-one years of age and of sane mind is 
testable.^ The capacity to make a will must be 
distinguished from a special power to dispose of 
liropei'ty by will. Thus, a power given to a 
married woman by a settlement to dispose of 
property by will, does not make her testable. 
(Willock y. Noble, L. R. 7 H. L. 693.) But if 
property is settled on a married woman for her 
separate use, alie is testable so far as that property 
is concerned. 

TBSTAMBN T.“"Latin : Uainmeniim , 
from teaiari, to declare, and not fmm katatio mentis, as 
stated by Lord Coke. 2 Just. Inst 10; Oo. Litt. 822b, 

Strictly speaking, a will of personal 
property; a will of land not being called 
a “testament.” (Wms. Ex. 6, 7.) The 
word “testament” is now seldom used, ex- 
cept in the heading of a fornaal will, which 
usually begins— “This is the last will and 
testament of me, A. B,, <fec.” 

T^istambnt, {what is). 6 Watts (Pa.) 353. 

(a rough draft may bo). 8 Bawle 

(Pa.) 15, 


Testamenta cum duo inter se pug- 
nantia reperiuntur, ultimum ratum 
est ; sic est, cum duo inter se pugnan- 
tia reperiuntur in eodem testamento 
(Co. Litt. 112j : When two conflicting wills are 
found, the last prevails ; so it is when two con- 
flicting clauses occur in the same will. 

Testamenta latissimam interpreta- 
tionem habere debent (Jenk. Cent. 81 ) : 
Wills ought to have the broadest interpretation. 

TESTAMENT ART.— 

2 1. “Testamentary power” is the power 
of making a valid will, either generally, or 
with reference to particular kinds or dis- 
positions of property. “Testamentary 
capacity ” usually refers to the absence of 
some disability which prevents a person 
from making a valid will; thus, infiints 
and lunatics have not testamentary ca- 
pacity. 

I 2. A paper, instrument, document, gift, 
appointment, <fec., is said to be testament- 
ary when it is written or made so as n{)t to 
take effect until after the death of the 
person making it, and to be revocable and 
retain the property under his control dar- 
ing his life, although he may have believed 
that it would operate as an instrument of 
a different character. Thus, deeds of gift, 
marriage settlements, letters, &c., when 
executed with the formalities of a will, 
have been admitted to probate as testa- 
mentary instruments. (Wms. Ex. 100, 373, 
1498; Wats. Comp. Eq. 1171.) The term 
“testamentary documents” of course iu- 
cludes wills and codicils, which are in form 
as well as in effect testamentary. See 
Script. 

TESTAMENTARY CAPACITY.— 

See Testamentary, ? 1. 

Testamentary capacity, (what is). 6 
Harr. (Del. ) 459. 

(is a question for the court). 2 Mo- 

Cart. (N. J.) 202, 

TESTAMENTARY CAUSES. — 
Proceedings in a court of justice relating 
to the proving and validity of wills and in- 
testacies of personal property. 

Testamentary estate, (in a will). 2 H. 
Bl. 444. 

Testatsientart estate and effects, (in a 
will), 3 Brod. & B. 85, 91. 

Testamentary expenses, (in « will). 11 
Ch. D. 440. 
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TESTAMENTARY GUARDIAN. 
— A person appointed by a father in his 
last will and testament to be the guardian 
of his child until he or she attains the age 
of tTventy-one~ years. The power of ap- 1 
pointingsuch a guardian was first conferred ■ 
on the father by Stat. 12 Car. II. c. 24. See 
Guardian, g 9. 

Testa^ientary matter, (in a statute). 22 I 
Ohio St. 190. 

TBSTAMENTI EACTIO.— In the civil 
law, the ceremony of making a testament^ either 
as. testator, heir, or witness. 

TESTAMBNTOBUM GENERA.— In 
Roman law, the ancient wills were two, viz., (1) 
Tliat made in and with the sanction of the 
Cahita Comitia, and which^ tlierefore, was only 
open to the [Patrician] members thereof to 
niake; and (2) That made before going into 
battle, and called In Froeinctu {i, e. “.with the 
loins girt about After the Twelve Tables, a 
third form of will called JPer ces et iibr%m was 
mtroduced, and was open alike to patricians and 
to plebeians to make. Subsequently, an alter- 
native mode of will came into existence, the 
peculiarity of which was its seals (of seven wit- 
nesses), and this latter mode of will was and was 
called the “Pnetoriau will.” A fifth and subse- 
quent form of will was called the TriptirtHum 
JuSj because it combined peculiarities derived 
from the civil law, from the Prtetorian edicts, 
and from Imperial legislation. There was also 
the informal will for soldiers, and the nuncupa- 
tive (or word of mouth) will. — Brown, 

Testamentum, i. e. testatio mentis, 
facta nullo prsesente metu periculi, 
sed cog'itatione mortalitatis (Co. Litt. 
322) : A testament, L e the witnessing of the 
mind, made under no present fear of danger, but 
in expectancy of death. 

Testamentum omn© mort© consum- 
matur : Every will is perfected by death. A 
will speaks from, the time of death only. 

TESTATE. — A person Is said to die 
testate when he leaves a will. See Int>:s« 

TATE. 

TESTATION. — Witness ; evidence. 

TESTATOR. — A person who makes a 

will. 

Te^jtatoris xiltima voluntas est per- 
Implonda secundum veram intenti- 
onein suam (Co. Litt. 322) : The last will 
ot‘ a testator is to be thoroughly fulfilled accord- 
ing to his real intention, 

TESTATRIX.— A woman who makes 
% will. 


TESTATUM.— The witnessing part of 
a deed or agreement. See Deed. 

TESTATUM WRIT.— Formerly a widt 
of execution could not he issued into a county 
different from that in which the venue in the 
action was hiid, without first issuing a wiit into 
the latter countv, and then another writ, which 
was called a “ testatum writ ” into the former. 
This was abolished in Enghind, in ordinary 
cases, bv the Common Law Procedure Act, 1852, 
I 121. “ (Chit. Gen. Pr. 604.) A testatum writ 
seems to be still necessary when a fa. de bmiis 
ecdesia^^iticis has been issued into one diocese, but 
the entire debt is not levied on it, and the plaint- 
iff wishes to have the residue levied from the 
defendant’s ecclesiastical goods and chattels in 
another diocese. Chit. Gen. Pr. 1284; Arch, 
Pr. 1064. 

TESTE. — The concluding part of a 
writ, giving the date and place of its issue. 
It is so called because it begins with the 
words “Witness ourself” (in Latin, Teste 
meipso), or similar words. 

TESTED.— To be tested is to bear the 
teste (q, v.) 

TB STE S. — Witnesses. 

Testes ponderantur non numeran- 
tur : Witnesses are weighed, not numbered. 

Testes qui postulat debet dare ©is 
sumptus oompetentes (Reg. Jur. Civ.); 
Whosoever demands witnesses, must find them 
in competent provision. 

j TESTES, TRIAL PER. — A trial 
had before a judge without the interven- 
tion of a jury; in which the judge is left 
to form in his own breast his sentence 
upon the credit of the witnesses examined; 
but this mode of trial, although it was com- 
mon in the civil law, was seldom resorted 
to in the practice of the common law, bid 
it is now becoming common wlien each 
party waives his right to a trial by jury, 

Testibus deponentibus in pari nu^ 
mero dignioribns ©st oredendum (4 
Inst. 270); Where the number of witnesHea if 
equal on both sides, the more worthy are to be 
believed. 

TESTIFY.— To testify is to give evh 
deuce under oath or affirmation before a 
tribunal, court, judge or magistrate, foi 
the purpose of proving some fact. 

TEBTIMOIGNES.— Law French for wit- 

nesses. 


TESTOIOXIA. 


(1269) 


THELOmO, 


Testimonia ponderanda sunt, non 
numeranda : Evidence is to be weiglxed, not 
enumerated. 

TESTIMONIAL. — A certificate nncler the 
liandh of a jiibtice of the peace testifying the place 
and time when and where a soldier or mariner 
landed, and tlie place of his dwelling and birth, 
whither he is to pa'iS f Cowell; 3 Inst. So). Tlie 
document holds a kind of doubtful position mid- 
way between a certificate and a permit, or pass. 
— Brown, 

TESTIMpNIAL PBOOF.— In the civil 
law, parol evidence. 

TESTIMONY. — The evidence of a 
witness given viva voce in a court of justice 
or other tribunal. {Bee Evidence, § 7.) In 
the old books, “testimony” means “wit- 
ness.” Co. Litt. 32 b. 

Testimony, (defined). 60 Tnd. 153. 

(not synonymous wdth “evidence”). 

13 Ind. 388; 17 “id. 95, 280; 18 Id, 443. 

Testis de visu prseponderat aliis (4 
Inst. 279): An eye-witness is preferred to 
others. 

Testis lupanaris sufidcit ad factum 
in lupanari (Moor 817) : A lewd person is a 
sufficient witness to an act committed in a 
brothel. 

Testis nemo in sua causa esse potest 
(Eeg. Jur. Civ.): No one can be a witness in 
his own cause. 

Testis oculatus tmus plus valet 
quam auriti decern (4 Inst. 279): One 
ev c-witness is worth more than ten ear- witnesses. 

TEXT BOOK.— A legal treatise which 
lays dowui principles or collects decisions 
on any branch of the law. 

THANAG-E OF THE KING.— A cer- 
tain pai( of the king’s land or property, of which 
the ruler oi' governor was called “thane.” — 
(JtnvelL 

THANE. — An Anglo-Saxon nobleman; an 
old title of honor, perhaps equivalent to baron. 
1'here were two oi'ders of thanes, the king’s 
thanes and the ordinary thanes. Soon after the 
OuiKiuest this name was disused. — Cowell, 

THANELANDS. — Such lands as were 
granted hy charter of the Saxon kings as to their 
thanes with all immunities, except the trinodo, 
necessitas, — CowelL 

THANESHIP. — The office and dignity of 
a thane ; the seigniory of a thane. 

TiiA-T, (in a covenant against encumbrances). 
6 IlaJat. (N. J.) 22. 

(in a lease). 3 Dyer 255 a. 


That IS TO SAY, (construed). Hob. 171,172. 

(in an indictment). 2 W. Bl. 787; 1 

Chit. Or. L. 174, 175. 

That whereas, for, (in a declaration). 3 
Hen. & M. (Va.) 127, 271. 

THAVIES INN. — An inn of Chancery, 
See Inns of Chanceby. 

The, (in a statute). 70 N. Y. 481. 

The balance of cash, (in a contract of sale). 
2 Whart. (Pa.) 206. 

The books, (in a statute). 2 Allen (Mass.) 
158. 

The jTJf-TiCES, (writ of replevin returnable 
before). 1 Hill (N. Y.) 204. 

The said E. E., (in an indictment), 9 Car. 
& P. 215. 

The said property, (in a will). 3 Man. & 
G. 356. 

The two, (in a will). 6 Watts (Pa.) 203. 

The wooden building, (in a will). 100 
Mass. 117, 

THEFT. — Larceny {q, -i?.), or the act of 
stealing. 

Theft, (defined). 84 N. Y. 442; 1 Tex. 
App. 65; 10 Id, 279, 284. 

(what taking is). 10 Tex. App. 215. 

(wdiat taking is not). 10 Tex. App. 63. 

(synonymous with “larceny”). 3 Cr. 

L. Mag. 264. 

(in an insurance policy). 26 Wend. 

(N. Y.) 563, 587. 

THBPTBOTE. — Compounding a felony. 
See Compound, J 3. 

Theftbote est ©menda furti capta, 
sine consideration© curiee dominire- 
gis (3 Inst. 134) : Theftbote is the paying 
money to have goods stolen returned, without 
liaving any respect for the court of the king. 

Their, (in a declaration upon a partnership 
note). 7 Johns. (N. Y.) 468. 

Their children after them: respect- 
iVEiiY, (in a will). 2 Younge & Coll. C. C. 478. 

Their estate, (in a will). 2 Hawks (N. C.) 
117 ; Hob. 276. 

Thphr heirs forever, (in a will). 1 Bush 
(Kv.) 526. 

IhlEIB LEGAL REPRESENTATIVES, (in a will). 
20 Pa. St. 349. 

Their real estate, (in a grant). 2 Serg. 
& R. (Pa.) 180. 

Their two-story brick and graveled 
ROOF BUILDING, (iu an insurance policy). 122 
Mass. 194. 

THELLtTBSON ACT.— The Stat,39 and 
40 Geo. XII. c. 98 forbidding the accumulation 
of income beyond certain named periods. See 
Aooumuxation. 

THELONIO IRATIONABILI HA- 
BBNDO.— A writ that formerly laid for him 
that had any part of the king’s demesne in fee- 
farm, to recover reasonable toll of the king’s 
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tenants there, if his demesne had been accus- 
tuuied to be tolled. — Meff, Otig. 37. 

THEIiONIUM. — ^An abolished^ vrit for 
(iiiixens or burgesses to assert their right to ex- 
emption from toll. — N. B. 226. 

THELONliffAlTNUS.— The toll-man or 
officer who receives toll . — CowdL 

THEM, or THEME. — The right of hay- 
ing all the generation of villeins, with their 
suits and cattle. — Temm de In Ley, . 

THEMMAG-IUM.— A duty or acknowledg- 
ment paid by inferior tenants in respect of theme 
or team. — Cowell. 

Themselves or ant of them, their heirs, 

EXECUTORS, OR EITHER OF THEIR HEIRS, {in a 
joint and several bond). Cro. Jac. 322. 

Then, (defined). 2 Atk. 310. 

(^\hen means “soon after”). 8 Hun 

(N. Y.) 43. 

(in an award). 1 Ld. Eaym. 123; 5 

Com. Dig. 339. 

(in a declaration). Willes 528. 

(in a deed). 1 Baldw. (U. S.) 201. 

(in a will). 6 Mass. 172, 176; 128 

lil 38, 40; Penn. (N. J.) 40, 46; 24 Barb. (N. 
y.) 645, 647 ; 6 Watts (Pa.) 436 ; 9 Id. 346; 3 
AVhart. (Pa.) 305; 2 Desaus. (S. C.) 100; 2 
Munf. (Va.) 479 ; 1 Moll. 481 ; 1 P. Wms. 170; 
7 T. R. 657 ; 4 Ves. 698 ; Willes 293, 301. 

Then after, (in a will equivalent to “im- 
mediately after”). 1 P. Wms. 565. 

Then and there, (not equivalent to “im- 
mediately” or “instantly”). 1 Mo. App. 3, 6. 

(in a declaration in slander). 5 Serg. 

R. (Pa.) 193; 4 WJieel. Am. C. L. 173; 2 J. 
B. Moo. 6(5; 1 Ld. Kayni. 576. 

— (in an indictment). 2 Bibb (Ky.) 

490; 71 Me. 354; 12 Allen (Mass.) 152; 100 
IMass. 12; 4 Car. & P. 548; 1 Leach C. 0. 629; 
3 Chit. Cr. L, 198, 220; Stark. Cr. PL 63; 4 
Com. Dig. 671, n. (b). ‘ 

(omission of in a caption to an indict- 

njent). 6 Halst. (N. J.) 203; 3 Johns. (N. Y.) 
Cns. 265. 

Then be dead, (in a will). L. R. 1 H. L. 
175. 

Then elapsed, (in a declaration). 4 Barn. 
&C. 157, 159. 

Then living, (in a bond). 1 Dyer 14b. 

(in a will). 5 Binn. (Pa.) 611 ; L. B. 

11 Eq. 522 ; 16 Id. 25S. ' 

Then next, (in pleading time). 9 Cow. (N. 
Y.) 255. 

THEODBlSr. — An nnder-tliane; a husband- 
man or inferior tenant,— Olosn. 

THEODOSIAH CODH.-^jSee Codex 
T liEODOhlANUS. 

THBOF,— Among the Saxons, ofTonders who 
joined in a bo<ly of seven to commit depreda- 
tions. 

THBOWBS, THBOWMBN, or 
THBWS. — Slaves, captives, or benuiuen. 
Spol. Feuds a 6. 


There, (in a declaration). 1 Ld. Rayin. 121 ; 
8 Taunt. 173. 

(in an indictment). 12 Minn. 490. 

Thereafter, (in a statute). 13 La. 556, 
562; 9 Phil. (Pa.) 479. 

Thereafter, at all times, (in a bond). 2 
Bing. 32, 39. 

Thereafter built, (in a statute). 2 Leigh 
(Va.) 721. 

Therein, (equivalent to “thereof” or “there- 
unto”). 7 Mod. 130. 

(in a statute). 6 Mass. 270; 3 Barn. 

& C. 857. 

Thereinafter mentioned, (in a lease). 6 
Barn. & C. 430, 433. 

Thereof, (in a will). 1 Atk. 428. 

Thereof as followeth, (in a will). 3 
Wils. 418. 

Thereon, (in an insurance policy). 106 
Mass. 400. 

Thereout, (is a word of reference). 2 Bos. 
<& P. 252. 

(in a will). 1 Bam. & Ad. 503. 

Thereout paid, (in a will). 3 T. R. 356. 

Thereout, paid, (in a will). Love. Wills 
154. 

Thereout, paying, (not necessary in a will 
to make a legacy a condition). 31 Ir. P3q. 386. 

Thereunto appertaining, (in a lease). 2 
Barn. & 0. 96, 100. 

Thereunto belonging, (in a will). 2 Barn. 
& Ad. 681 ; 1 Burn. & C. 350, 350 ; 1 Bing. 483 ; 
2 Dowl. & Ry. 508 ; 8 Moo. 665. 

Thereupon, (equivalent to “ in consideration 
thereof”). 67 Me. 483. 

(in a statute). 2 Gr. (N. J.) 44. 

Thereupon, and, (in a declaration). 4 Barn. 
& C. 380. 

Therewith, (in a will). 1 Atk. 607, 609. 

Therewith usually held, used, occupied 
OR ENJOYED, (ill a deed). 2 Nev. & M. 517. 

THESAURUS, THESAURI QM. — 
The treasury ; a treasure. 

THESAURUS ABSOONDITTJS. — 
Treasure hidden, or buried. — Spel. 6r/asx. 

Tliesaurus competit domino rogi, ot 
non domino libei'atis, nisi Rit p(3r 
verba epeoialia (Fitz. Coron. 281): A trejus- 
ure belongs to the king and not to the loi J of a 
liberty, unless it be through special words. 

THESAURUS ESTVENTUS.— Treu^^- 
ure-trove {(j. v.) 

Thesaurus inventus est vetus dis- 
positio peounise, <&o., oujus non extat 
modo memoria, adeo ut jam dominum 
non habeat (3 Inst. 132) : TrcaHurc-trove is 
an undent Ixiding of inmioy, of which no 
recollection exists, so that it now has no owner. 

Thesaurus non oompetit regfl, nisi 
quando nemo soit qui absoondit tlae- 
sauimm (3 Inst. 132) : Treasure docs not be- 
long to the king, unless no one knows who hid it* 

Thesaurus regie est vinculum paois 
et bellorum nervus (Godb. 293): The 
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king^'s treasure is tlie bond of peace and the 
sinew of wai-s, 

THESMOTHETB.— A law-mater ; a law- 
giver. 

THETHINaA.— A tithing. 

They came of age, bepoke^ (in a will). 
Cowp, 257. 

THIBAUT. — Anton E. J. Thibaiit was 
born January 4th, 1772, became professor 
at Jena and Heidelberg, and died March 
2Sth, 1840. He wrote Juristische Encyclo- 
padie, Theorie der logischen Auslegung 
des Romischen Bechts, System des Pan- 
dectenrechts, and numerous essaj^s, &c. 
(Holtz. Encycl.) He was an opponent of 
the historical school of jurisprudence, and 
was considered by his contemporaries as 
hardly inferior to Savigny, but his writings 
are now seldom referred to. 

THIEF. — One who has committed lar- 
ceny. 

Thieves, (in exception in bill of lading). L. 
R9Q. B. 546. 

(ill an insurance policy). 1 Hill (N. 

Y.) 25; 5 Paige (N. Y.j 285, 293; 26 Wend. 
(N. Y.) 663, 587. 

Thing, (in a statute). 8 Bowl. & By. 117 : 2 
Chit. Gen. Pr. 219. 

THING’S. — The subjects of dominion 
or property, as distinguished from persons. 
They are distributed into three kinds ; (1) 
things real or immovable, comprehending 
lands, tenements, and hereditaments; (2) 
things personal or movable, comprehend- 
ing goods and chattels; and (3) things 
mixed, partaking of the characteristics of 
the two former, as a title-deed, a term for 
years. The civil law divided things into 
corporeal [tangi posmnt), and incorporeal 
[tangi non pom u.iit ) . See Ch ose. — Wharton, 

Things, (in a deed). 2 Pick. (Mass.) 366. 

(ill a will). 1 Bow 73; 3 Ves. 212, 

219; 4 Com. Big. 165. 

Things done in pursuance op an act, (in 
a statute). Wilberf. Stat. L. 87. 

Things duly done, (in public health act). 

1 Q. B. D. 220. 

Things in action, (in bankruptcy act). L. 
B, 12Eci. 354. 

Things not before bequeathed, (in a 
will). 2 Eq. Cas. Abr. 323. 

Things op every kind, (in a will). 2 Atk. 
112, 113. 

THING'tJS.' — A thane or nobleman; knight 
or freeman.— Oowdl, 


Think himself aggrieved, (in a statute). 
3 Barn. & Ad. 938. 

Thinks, (in an affidavit to an appeal). 2 Gr, 
(N. J.) 311. 

THIBD-NIG-HT-AWN-HIHDE. ~By 
the laws of St. Edward the Confessor, if any 
man lay a third night in an inn, he was called 
a “ third-night-awn-hinde,” and his host was 
answerable tor him if he committed any otiense. 
The fii-st night, for-man-night, or uncuth (un- 
known), he was reckoned a stranger; the second 
night, twa-night, a guest; and the third night, 
an agen-hinde, a domestic. — Bract, 1, 3. 

•Third offense, (defined). 29 Mich. 472. 

Third parties, (who are). 1 Mart. (La.) 
N. s. 384. 

THIRD PARTY.— “Third party” is a 
colloquial and not very logical phrase, 
signifying a person who is a stranger to a 
transaction or proceeding; in other words, 
some one who is not a party at all. {See 
Stranger.) It is chiefly used in the ex- 
pression “notice to third party,” as to 
which see Citation, g 2n. MacAllister v. 
Bishop of Rochester, 5 0. P. B. 194 ; Wye 
Valley Bail. Co. v, Hawes, 16 Ch. B. 489. 

THIRD PENNY.— iSfee Benarius Teb- 

TIUS COMITATUS. 

Third persons, (in act of congress of March 
3d, 1851). 18 Cal. 11, 28, 535; 20 Id, 387 ; 26 
Id, 615. 

THIRDBOROTJGH, or THIRD-^ 
BORO W.— An under constable. — CoweH. 

Thirded, (in a will). 4 Bana (By.) 158, 162. 

THIRDINQ-S. — The third part of the corn 
growing on the land, due to the lord for a heriol 
i on the death of his tenant, within the manor of 
Turfat in Hereford. — Blount, 

THIRDS.— The widow^s right to one- 
third part of her husband^s personal prop- 
erty, in the case of his decease intestate 
leaving children or a child, is called by 
this name. The widow takes her thirds 
absolutely, and not (as in the case of her 
dower-third) for life only. Thirds are 
defeasible by the husband's will, and have 
been so since the reign of Henry IL 

Thirds, (synonymous with ‘Mower”). 2 
Abb. (N. Y.) Pr. N. s. 418 : 30 How, (N. Y.) 
Pr. 278. 

fin a will). 1 Houst, (Bel.) 438 ; 2 

Allen (Mass.) 349; 46 Barb. (N, Y.) 609; 2 
Keyes (N. Y.) 558, 560. 

THIRIjAGB.— A servitude or tenure in 
Scotland, by which the possessor of certain ianda* 
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is bound to carry his grain to a certain mill to 
be ground, for which he ib bound to pay a por- 
tion of the flour or meal, varying from a tliirtietK 
to a twelfth part, which is termed multure. This 
servitude is now commuted for an apnual pay- 
ment in grain by 39 Geo, III. c. 55. Se^ JBell 
Diet 

Thirty days aptee arrivai,, (in marine 
insurance policy). L. B. 6 C. P. 190. 

Thirty days after proof thereof, (in a 
policy of insurance). 3 Johns. (N. Y.) Cas. 224. 

Thirty feet street, (grant of land as 
bounded on). 4 Mass, 589. 

THERTY-NINB ABTIOLES.—/S'^e Ar- 
ticles OF Beligion. 

This act, (in a statute). Wilberf. Stat. L. 
262, 253, 264-266. 

THIS DAY SIX MONTHS, or 
THREE MONTHS. — Fixing “ this day six 
months or three months” for the next stage of a 
bill, is one of the modes in which the House of 
Lords and the House of Commons reject bills 
of which they disapprove. A bill rejected in 
this manner cannot be re-introduced in the same 
session. 

This demise, (in a lease). 2 W. Bl. 973, 974. 

This indenture, (in a deed). 2 Wash. (Va.) 
68, 63. 

THISTLB-TAKE.-^It was a custom with- 
in the uuinor of Hal ton, in Chester, that if, in 
driving beasts over a common, the driver permit 
tliern to graze or take but a thistle, he shall pay 
a luilfpeimy a piece to the lord of the fee. And 
at Fiskerton, in Nottinghamshire, by ancient 
custom, if a native or a cottager killed a swine 
above a year old, he paid to the lord a penny, 
which purchase of leave to kill a hog was also 
called “ thistle-take ” — Cowell, 

THOROUGHFARE.— A street or 
road admitting a passage through it, i. e. 
open for traffic or for passage at both ends. 
See Highway. 

TnoROuoHPARE, (distinguished from “ high- 
wav”). 5 Barn. & Aid. 454, 456. 

TrioRouanLY dried, (of sole leather). 24 
Pick. (Muss.) 335. 

THORP, THREP, TROP. -Either in the 
beginning or end of the names of places, means 
a street or Tillage. 

Those, (in a statute). 2 Yeates (Pa.) 14. 

Thousand, fin a lease, meaning twelve 
hundred). 3 Burn. & Ad. 728. 

THRAVE, or THREAVE.— Twenty- 
four sheaves or four shocks of corn j a certain 
quantity of straw ; also, a herd, a drove, a Jieap. 

THREAD.— Am icldlo line; a lino run- 
ning through the michn© of a stream or 
road. See Filum AQUiBij Fxium Yxm, 


Threat, (in act relating to the extortion of 
money by). 12 Allen (Mass.) 449. 

Threaten and accuse, (&ynonvmous with 
“charge and accu.se ”j 12 Onsh. flMass.'i 91. 

Threatening letters, ( indictment for send- 
ing, in which county should be found). 2 Barb. 
(N. Y.) 427. 

THREATS. — In criminal law, the 
sending of a letter threatening to hill or 
murder a person, or to commit arson, or 
to injure cattle, &o., is a felony ; and any 
one who attempts to extort money, (fcc., 
from a person, by threatening to accuse 
him of certain crimes, is liable to impris- 
onment; demanding money, &c., by other 
I threats is also punishable. See Duress, § 1. 

Three, (in a will, equivalent to “ nine”). 13 
I Jur. 164 ; 18 L. J. Ch. N. S. 157. 

Three sisters, (devise to). 4 Hare 249. 

Three-story granite buildings, (in an 
insurance policy). 120 Mtiss. 225, 22G. 

THRBNGBS. — Vassals, but not of the low- 
est degree, of those who held lands of the chief 
lord. 

THRITHING. — A division consisting of 
three or four hundreds. 

Throat, (in an indictment), 6 Car. & P. 
401. 

Throat disease, (defined). 22 Int. Bev. 
Rec. 152. 

Through, (in a deed). 7 Pick. (Mass.) 274. 

Through contract, (defined). 46 N. Y. 
271 ; 7 Am. Bep. 327. 

THROW OUT, — ^To ignore (a bill of 

indictment). 

Thrush, (defined). Olipli. Hors. 59. 

THRYMSA. — A Saxon coin worth four 
pence.— X>u Fresm. 

THUDE- WEALD. — A woodward, or per- 
son that looks after a wood. 

THWERTNIOK.— The custom of giving 
entertainments to a sheriflf*, &c., for three nights. 

Ticket, (in a statute). 2 Gr. (N, J.) 21. 

TICKETS OP LEAVE.— In English 
criminal law, licenses to be at Inrge, which are 
granted to convicts for good condncl, b\it arc rc- 
callablo upon Hubsticiucnt miscomhict. Srv (i and 
7 Viet, c. 7; 16 and 17 Viet. c. Oil, « 0; 20 and 
21 Viet. c. 3, ? 5; 27 and 28 Viet. o. 47; U 4-^ 
10, and 34 and 35 Viet. c. 112. 4 Bteph. Com. 
(7 edit.) 451 n, 

TIDAL RIVERS,— ^€6 

Kivkub. 

TIDE.— The ebb and flow of the sea. 
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Tide laots, (defined). 2 Sawy. (U. S.) 152; 
SO Cal. 379; B2 Id. 354. 

Tide water, (defined). 108 Mass. 436, 447. 

(conveyance of land bounded on). 5 

Gray (Mass.) 336; 3 Paige (K Y.) 313. 

TEDESMAN. — In English law, a tidewaiter 
or custom house officer, who watches on board of 
merchant ships till the duty on goods be paid, 
and the ships unladen. 

TIB. — See Castii^g Vote. 

TIEL, or TEL. — Such. See Nud Tied 
Becord. 

TIBBOB.— The third part of a pipe, or 
forty- two gallons. 

TIG-H. — close, or inclosure. 

Tight, (in claim under patent). 27 Int. Bev. 
Bee. 38. 

TIG-NI IMMITTENDI.— In the civil law, 
a servitude which is the riglit of inserting a beam 
or timber from the wall of one house into that 
of a neighboring house, in order that it may rest 
on the latter, and that the wall of the latter may 
bear this weight. 

TIG-iNTJM. — In the civil law, any material 
for building. 

TIHLEB. — ^In old Saxon law, an accusa- 
tion. 

TILLAGE. — Land under cultivation, 
as opposed to lands lying fallow or in pas- 
ture. By express agreement or by custom, 
the landlord may be liable to the tenant to 
allow him compensation for tillage re- 
maining unexhausted at the determina- 
tion of his tenancy. 

Tiddage, (defined). L. B, 6 C. P. 470; 7 
Id. 72. 

(when land is in a state of), 3 Taunt. 

469. 

TIMBER. 

2 1. Wood felled for building or other 
such like use; in a legal sense it gener- 
ally means (in England) oak, ash, and elm, 
but in some parts of England, and gener- 
ally, in America, it is used in a wider sense, 
which is recognized by the law. 

1 2. Timber and other trees form part of 
the land, and, on the death of the owner 
intestate, they pass with it to the heir, 
therein differing from growing crops. 
Timber when severed is personal estate. 

2 8. Cutting down timber is a form of 
waste {q. v.), except so far as it is required 
for estovers {q. v,) If a tenant without 


impeachment of waste cuts timber in a 
husbandlike manner it vests in him; oth- 
erwise, if timber is cut or blown down, it 
belongs to the tenant in fee. (Wins. Pers. 
Prop. 19.) As to the power of the court 
to give relief to a bona fide purchaser of 
settled land where part of the purchase- 
money has by mistake been paid to the 
tenant for life, see Stat. 22 and 23 Viet. c. 
35, ? 13; Wms. Beal Prop. 310. Where 
timber on a settled estate is likely to be 
injured by standing, the court will allow 
it to be cut, provided the money is secured 
for the persons entitled to the estate. 
Wms. Beal Prop. 25. 

§ 4. In England, where a person takes by suc- 
cession land with timber or other trees, not being 
coppice or underwood, he must pay succession 
duty on all sums (exceeding £10 in any one 
year) from time to time received from any sales 
of such timber, unless he commutes the duty. 
Succession Duty Act, J 23. See Succession, g 
4; Succession “Duty. 

Timber, (what is). Burr. 1308, 1311; 10 
East 446; 2 P. Wms. 601, 606; 7 Com. Dig. 
668; Com. L. & T. 195. 

(what is not). 7 Johns. (N. Y.) 234* 

Yelv. 152 a. 

(distinguished from timber trees’'). 

2 Ld. Baym. 959. 

(grant of). 4 Mass. 266. 

(in contract for the purchase of ). 51 

Me. 417. 

(in statute, when includes railroad 

ties). 9N.W.Bep. 67. 

Timber and other trees, (in a lease). 3 
Barn. & Ad. 622, 625. 

Timber and timber dike trees, (in an 
agreement). 15 Ves. 616. 

Timber fob building, (in a deed). 16 
Johns. (N. Y.) 22. 

Timber, stone, or other thing, (in a 
statute). Wilberf. Stat. L. 180. 

Timber trees, (in a covenant). 6 Barn. & 
C. 842. 

(in a lease). Cro. Jac. 487 ; 1 Dyer 

79 a; Com. L. <& T. 78. 

(in a will). 1 Barn. & Ad. 622. 

Timber WOOD, (in a lease). Dyer 374 b. * 

Timber wood or trees, (in a statute). 121 
Mass. 42, 43. 

TIMBERLODE.— A service by which ten- 
ants were bound to carry timber felled from the 
woods to the lord’s house. — Cowell. 

TIME.— 

g 1. As to the meanings of the expres- 
sions day, nrtonth, year, &c., when UB,ed in 
statutes or legal instruments, see the re- 
spective titles. By the act 43 and 44 Viet, 
c, 9, whenever any expression of time 
occurs in any act of parliament, deed, or 
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other legal instrument, the time referred 
to shall, unless otherwise specificall}^ stated, 
be held in the case of Great Britain to be 
Greenwich mean time, and in the case of 
Ireland, Dublin mean time. 

§ 2. The courts take judicial notice of 
the calendar, as settled by the Stat. 24 Geo. 
II. c. 23. {See Notice, | 1.) As to time 
being of the essence of a contract, see 
Essence of the Conteact. 

Time, (computation of, rules for), lo Mass. 
193; 3 H-alst. (N. J.) 303 ; 2 Cow. (N. Y.) 605 ; 
6 Id. 660; 7 Id. 147 ; 2 Hill (N. Y.) 355, 375; 
1 Wend. (N. Y.) 42; 5 Id. 137; 10 Id. 422; 3 
Serg. & El. (Pa.) 496 ; 3 East 407 ; 3 T. E. 6!^ ; 
15 Ves. 248 ; 7 Com. Dig. 396 ; 8 Id. 957. 

(not regarded the same in equity as at 

law). 7 Ves. 273; 12 Id. 326. 

(is not material in an action of tres- 
pass). 3 Gi*. (N. J.) 455. 

(contract for the purchase of stock on, 

when illegal). 6 Pai^e {Is. Y.) 124. 

Time apobesaid, (in a sheriff’s deed). 101 
Mass, 409. 

Time, apt, (equivalent to “fit” or “suitable 

time”). 74 N. C. 383, 384. 

Time, at that, (in a will). 12 East 603. 

TIME-BARGAINS.— These are (in 
effect) bargains to pay differences only in 
purchases and sales on the stock exchange 
and other exchanges, and are illegal. See 
Option; Puts and Calls; Wager. 

Time being, (in a charter). 1 Harr. & G. 
(Md.) 327 ; 1 Barn. & C. 492, 499, 609 ; 2 Dowl. 

Ey. 770 ; 3 Id. 82 ; 4 East 26. 

(in a will). 1 Vern. & L. 29. 

Time, extension of, (when discharges the 
surety). 14 Pet. (U. S.) 201 ; 13 Wend. (N. Y.) 
375. 

Time immemorial, (in a declaration). Cowp. 
86. 

Time of executing my last will, (in a 
will). 60 Barb. (N. Y.) 163. 

Time of the bankruptcy, (in United States 
bankruptcy act). 7 Ben. (U. S.) 238, 

Time of the plea pleaded, (in a plea). 3 
T. E. 186. 


Time, reasonable, (for tender of deed under 
contract). 5 Mass. 494. 

(within which to sue a note). Coxe 

(N. J.) 86. 

Times, at all, (covenant in a lease to repair). 
7 Taunt. 385. 

Times hereafter, at all, (in a bond). 2 
Barn. & Aid. 431, 437. 

TIMOCRACY.— An aristocracy of prop- 
erty. 

Timores vani sunt sestimandi qui 
non oadunt in constantem virum (7 Co. 
17): Fears which do not assail a resolute man 
are to be accounted vain. 

TINBOUNDING is a custom regulating 
the manner in which tin is obtained from waste 
land, or land wliich has formerly been waste 
land, within certain districts in Cornwall and 
Devon. (Bain. M. & M. 146 et seq.) The cus- 
tom is described in the leading case on the subject 
as follows ; “Any person may enter on the waste 
land of another, and may mark out by four cor- 
ner boundaries a certain area ; a written descrip- 
tion of the plot of land so marked out with 
metes and bounds, and the name of the person, 
is recorded in the local Stannaries Court, and is 
proclaimed on three successive court-days. If no 
oljection is sustained by any other person, the 
court awards a writ to the bailiff to deliver pos- 
session of the said ‘bounds of tin-work’ to the 
‘bounder,’ who thereupon has the exclusive 
right to search for, dig, and take for liis own use, 
all tin and tin-ore within the enclosed limits, 
paying as a royalty to the owner of the waste a 
certain proportion of the produce under the 
name of toll-tin.” (Rogers v. Brenton, 10 Q. B. 
26, cited in Elt. Com. ]]3.) The right of tin- 
bounding is not a right of common (see Com- 
mon), but is an interest in land, and, in Devon- 
shire, a corporeal hereditament. (EU. Com. 114.) 
In Cornwall tin bounds are personal estate. 
Bain. M. <& M. 150. See Stannaries. 


TINEL LB BOY. — The king’s hall, 
wherein his servants used to dine and sup. 13 
Eicli. II. st. 1, c. 3. 


TINEMAN, or TIBNMAN.— A petty 
officer in the forest, who had the ciu’e of vert and 
venison at night, and other servile duties.— 
Cowell. 


TIME OUT OP MIND.— Mem- 
ory, Time of. 

TIME POLICY.— /See Policy of As- 

fiUKANCE, i 8. 

By Stat. 30 and 31 Viet. c. 23, 2 8, no 
policy of marine insurance may be made 
for any time exceeding twelve months, 
and any policy made for a longer period is 
void. 

Time, reasonable, (what is, a question of 
law), 2 Cai. (N. Y.) 369 ; 4 Cow. (N. Y.) 743 ; 
7 Id. 705. 


TINET. — Brushwood and thorns. — Cowell. 

TINEWALD. — The ancient parliament or 
annual convention of the people in the Isle of 
Man. 

TINKERMEN. — Fishernicn wlio destroyed 
the young fry on the x'ivor Thames, by nets and 
unlawful engines. — Cowell. 

TINPBNNY.— A tribute paid for the lib- 
erty of digging in tin mines. — Cowell. 

tinsel op the PEtr.— The loss ot 
an estate hold in feu in Hcotland, from allf>wing 
two years’ feu-duty to remain unpaid , — Bdl Diet. 
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TipplinGt-house, (in liquor act). 47 111, 
S27, 370. 

TIPSTAFF. — Tipstaves are officers attached 
to the lord chancellor and master of the rolls, 
and to the Queen’s Sench Division of the High 
Court. Since the abolition of imprisonment on 
mesne process, the functions of these officials 
have been confined to arresting pernons guilty 
of contempt of conit, except in the Queen’s 
Bench Division, where the tipstaff also has 
charge of any prisoner brought befoiethe court, 
or committed by the court, in the exercise of its 
criminal jurisdiction. Second Eeport Legal 
Dep. Comm, (1874), 20; Arch. Pr. 18; Stat. 25 
and 26 Viet. c. 104. 

TISRI. — The first Hebrew month of the 
civil year, and the seventh of the ecclesiastical, 
answering to a ])art of our September and a part 
of October, — Wharton. 

TITHE COMMISSIONERS FOR 
ENGLAND AND WALES.— This board 
is consolidated with that of the inelosure com- 
missioners and that of the co])yliold com- 
missioners. (14 and 15 Viet. c. 53; continued 
by 21 and 22 Viet. c. 53. See 25 and 26 Viet. c. 
7k) — Wharton. 

TITHE-FREE. — Exempted from the pay- 
ment of tithes. 

TITHBR. — One who gathers tithes, 
TITHES.— 

§ 1. Payments due by the inhabitants of a 
parish for the support of the parish church, and 
enerally payable to the pai*son of the parish, 
n extra-parochial places the king is entitled to 
the tithes. (1 Bl. Com. 284; Phillim. Kce. L. 
1487 ; Conip. R. P. § 1173 et seg.) Tithes 

payable to a rector are called rectorial tithes,” 
those payable to a vicar are “vicarial tithes,” 
and those payable to a lay person are “lay 
tithes;” the last belong to the class of incor- 
jjoreal hereditaments. (1 BL Com. 387 ; 2 Id. 
24 See Impropeiation.) As to exemptions 
from tithes, see Db Non Decimando ; Modus; 
Real Composition. 

? 2. The different kinds.— Originally 
tithes were paid in kind, and consisted of the 
tenth part of all yearly or periodical profits of 
certain descriptions, tithes being divisible into 
prmdial, mixed and personal. Prredial tithes (so 
called from Latin nrcediaw, a farm,) were profits 
arising immediately from the soil, <?, g, corn, 
grass, <&c. Mixed tithes are those arising from 
animals deriving their nutriment from the soil, 
e. g. tithes of wool, milk, t&c. Personal tithes 
are those arising entirely from the peraonal in- 
dustry of man ; these liist exist only in a few 
instances, as in the case of fish caught in the sea, 
or by special custom for fisji caught in rivers. 
Tithes payable in respect of corn-mills were per- 
sonal tithes, but they have been commuted {iT^ra 
2 4). Tithes of mineral may also be payable by 
custom. 2 Bl. Corn. 24, n. (9) ; Burt, Comp. B, 
P. ?1174. ^ , F 

S 3. Great — Small.— Tithes were also 


divided into (1) great tithes, comprehending the 
tithes of corn, peas, beaus, hay and w^ood ; and 
(2) small for privy) tithes, which included all 
other kinds of tithes. The distinction is im- 
portant, because vicars are frequently endowed 
with small tithes only, 2 Bl. Com. 24, n. (9) ; 

2 Steph. Com. 726 ; Phillim. Ecc. L. 1485. 

? 4. Commutation. — Tithes have now 
ceased to be paid in kind, except in a very few 
instances, for by a series of voluntary agreements 
and compulsory awards made under the Tithe 
Commutation Acts, (Stats. 6 and 7 Will. IV. c. 
71, to 23 and 24 Viet. c. 93,) a rent-charge vary- 
ing with the price of corn has been substituted 
for almost all tithes, whether payable in kind or 
under a modus or composition. (Phillim. Ecc. 
L. 1504. See Rent, g 9.) Mineral tithes, 
tithes of fish and other personal tithes ^except 
mill-tithes) are not liable to compulsory com- 
mutation. Stats. 6 and 7 Will. IV. § 90 ; 2 and 

3 Viet. c. 62, ? 9. 

§ 5, Merg“er. — Tithe rent-charges do not 
merge in the lands out of which they are pay- 
able by mere unity of ownership ; but the owner 
may, by deed or declaration approved by the 
tithe commissioners, cause a merger to take 
place. Phillim. Ecc. L. 1552 ; see the acts above 
referred to. 

Tithes, oblations and obventions, (in a 
grant). 8 Price 39. 

TITHING. — A local division or district 
forming part of a hundred (7. t;.), and is so 
called because every tithing formerly consisted 
of ten freeholder with their families. 1 Bl. 
Com. 114. See ^faurer; Freipjleye, passim. See^ 
atsOj FUANKPLEDaE, 

TITHING-MAN.— A peace officer, an un- 
der constable. 

TITHING-PENNY.— /See Teding- 

PENNY. 

Tithings and towns, (synonymous with 
“vills”). IBLCom. 114. 

TITLE. — NoBMAN-FnnNCH; title j (BHtt 86 b, 

121 a;) from Latin, titulm^s. label, hcnco a name, pre- 
text or motive, and then a cause or basis of acquiring 
a right. (Dirkseu Man. l.at, s, v) The word 
chiefly used m Roman law to denote an equitable 
right to property which was capable of being devel- 
oped by usucapion Into a complete right ot owner- 
ship (Dig xxix. 4, fr. SO; S sav, Hyst. 37- ; Hunt. 
Rom. Law 119. As to the exploded di*ciriue of iihthts 
fund modus armLirendi,m Amt, Jnv 995; Holtz i 1.540.) 
From tills is derived the common definition of title 
as a mode of acquisition, the in Roman law not 

being considered a right, but only the foundation of 
a right. 

? 1. In the primary sense of the word, a 
title is a right, (Co. Litt. 845b ; Vin. Abr. 
Titles 0. 1.) Thus a title of presentation 
is the right to present to a benefice. (Co. 
Litt. 120 a., see. Next Present atton.) 
This use of the word, however, is compar- 
atively rare, and generally “title’'* means 
a right to property considered with refer- 
ence either to the manner in which it has 
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been acquired, or to its capacity of being 
effectively transferred. 

In this sense of the word, titles are of 
the following kinds — 

g 2. With reference to the modes by 
which they are acquired, titles are of two 
kinds, namely : (1) “ original,” where the 
person entitled does not take with refer- 
ence to any predecessor ; as in the case of 
title by occupancy, by capture, by inven- 
tion, (patent, copyright, trade-mark, &c.,) 
and by creation (as where the crown 
grants a peerage) (Co. Litt. 16a); and (2) 
“derivative,” where the person entitled 
takes the place of a predecessor ; this lat- 
ter class is divisible into (a) title by the 
lawful and voluntary act of one or both 
of the parties ; c. g, title by conveyance, 
gift, devise, bequest, <&c. ; in the case of 
realty this is called “title by purchase;” 
(b) title by operation or act of the law, 
including title by descent, intestacy, suc- 
cession, survivorship, escheat, forfeiture, 
marriage, dower, curtesy, limitation, pre- 
scription, bankruptcy, <fec. ; and (c) title by 
wrong or tort, which occurs in the case of 
wrongful possession, abatement, disseisin, 
intrusion, deforcement, usurpation, and 
pnrpresture. (Co. Litt. 3b, 18b; 2 Bl. Com. 
200 et seq,) This last kind of title differs 
from the others in being liable to be de- 
feated by the person rightfully entitled, 
until the title of the wrongdoer has be- 
come absolute by lapse of time (see Limit- 
ation, § 6) ; subject to this, a title by wi ong 
is always deemed to be the most extensive 
right which the subject-matter admits of; 
thus a disseisor of land is seised of an 
estate in fee-simple by wrong. Wins. 
Seis. 7. 

2 8. Title to land. — With reference to 
their capacity of being effectually trans- 
ferred, titles to laud are of various kinds. 
Thus, a marketable title is one which goes 
back forty years; i. e, the vendor must 
show a chain or transmission of title, by 
conveyance, descent or other lawful means, 
from his predecessor or predecessors, com- 
mencing at least forty years ago. A safe 
holding title is one resting on the undis- 
turbed possession of the vendor for twenty 
years adversely to persons not under dis- 
ability, (Green w. Conv. 15. As to title to 
advowsons, m Wms. Eoal Prop. 448.) 


W'here a person agrees to sell land with- 
out making any stipulation as to the title, 
he must show a marketable title. In al- 
most all cases, however, the contract of 
sale stipulates that the title shall com- 
mence at a more recent date than forty 
years. In any case, the conveyance or 
other document with which the title com- 
mences is called the “root of title;” (Dart 
Vend. 293-296 ; 1 Jarm. Conv. 62. Where 
the first document is a will, the root of 
title seems, strictly speaking, to be the 
fact of the seisin of the testator, because 
the will does not prove that the land be- 
longed to him. Ib,;) and if the vendor 
shows that he has the title which he is 
bound to prove, he is said to show a good 
title. 

I 4. The English Vendor and Purchaser Act, 

1874, and the Conveyancing Act, 1881, contain 
a number of provisions similar to those usually 
inserted in ordinary contracts for sale of real 
property and leaseholds, so that a person whc 
enters into an open contract now runs less risk 
of failing to show a good title than formerly. 
But these provisions are obviously inadequate to 
meet special defects. 

J 5. Under the English Land Transfer Act, 

1875, a person entitled to land may prove and 
register either (1) an absolute title, being a title 
good against all the world (except incurnbrancera 
and ceatiiis qw& trusty if any) ; or (2) a qualified 
title, being a title subject to specified reserva- 
tions; or (3) a possessory title, being a title sub- 
ject to all estates, rights and interests existing 
at the time of registration. J 5 ci scg. See 
Land Kegistries. 

J G. The investigation of titles is one of 
the principal branches of conveyancing 
(q. V.); and in that practice the word 
“title” has acquired the sense of “his- 
tory” rather than of “right.” Thus, we 
speak of an abstract of title (see Abstract 
OP Titee), and of investigating a title, and 
describe a document as forming part of 
the title to property. 

? 7.^ “Title” formerly had the technical sense 
of a right to avoid an estate by entry, as opposed 
to the remedy by action. Thus, if A, convoyed 
land to B. upon condition not to alien it in mort- 
main, anti B. broke the condition, A. was said to 
have a title of entry, or title of mortmain ; but 
lie could not bring an action, and therefore had 
no right in the teolinicul sense. 8 Co. 153 b ; Co. 
Litt. 252 b, 345 b. See Kigtit op Entry, | 3. 

g 8. Titles of ordination.— In ecclesuisti- 
cal law “title” signifies (1) a cause for which a 
person might be ordained. The most common 
ciuises of ordination ax'e either a prosontation tc 
a vacant benefice or the possession of some soimce 
of income. Hence, title signifies (2) a presenta- 
tion to a benefice, (3) the church or living to 
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which the mini&ter was presented, and l'4i a 
80ur<fe of income, e. g, a pen^sion. ( Gibs. Cod. 
140, 1441 et seg.; 2 Steph. Com. 661.) In the 
Homan Catholic Church, titles or titnli are the 
churches in and near Home ^\hich are assigned 
to cardinals. 1 Holtz. Encycl. 465. 

? 9. Of honor and dig'nity.-— “Title” 
also signifies an appellation or address indicative 
of honor or dignity. Such titles are to a certain 
extent dependent on courtesy. Thas, no person 
can compel another to address or describe him i 
by his title ; but, so far as their use by the per- 
son himself is concerned, titles are matteisof 
right, and, as it were, of property, and tlierefore, 
no person who cannot show a legal riglit to it, is 
permitted to use a title of dignity or honor on 
any public occasion. {See Keet v vSmith, 1 P. 
D. 78, where it was decided that “reverend” is 
not a title of honor or dignity.) Some titles are 
hereditary and descend in fee-simple or in tail, 
according to the nature of their creation. Co. 
Litt. 16 a ; Seld. Tit. Hon. ; Mad. Bar. Ang. ; 2 
Bl. Com. 216. See Dignity. 

i 10. Of action, &o.— Hence “title” 
signifies a description. Thus, in procedure, 
every action, petition or other proceeding, 
has a title, which consists of the name of 
the court in which it is pending, the names 
of the parties, <fec . ; administration actions 
are further distinguished by the name of 
the deceased person whose estate is being 
administered. Every pleading, summons, 
affidavit, commences with the title. 
In many cases it is sufficient to give what 
is called the “short title” of an action, 
namely, the court, the reference to the 
record, and the surnames of the first plain- 
tift' and the first defendant, 

g 11. Of a patent.— “The title of a patent 
is the short description of the invention, 
which is copied in the letters-patcnt from 
the inventor's petition, e, g, “a new and 
improved method of drying and preparing 
malt.” Johns. Pat. 90. See Disclaimer, | 
2; Patent. 

Title, (defined). 73 N. Y, 452, 456; 2 Bl. 
Com. 195. 

■ (mortgagor cannot dispute). 5 Halst. 

(]sr. j.) 102 . 

(a submission of to arbitration). 11 

Conn. 249. 

(of an affidavit, embraces what). 5 

Sandf. (N, Y.) 667 ; 10 N. Y. Leg. Ohs, 339. 

(contract to convey). 16 Me. 104; 2 

Johns. (N. Y.) 609 ; 10 Id. 266; 11 Id, 525, 

(in an insurance policy), 24 Minn 

315. 

(in a statute). 33 Conn. 156. 

Title and interest in factory and 
MILLS, (in a will). 13 Bush (Ky.) 111. 

Title by accession and svecification, 
(defined). 19 Am. Dec. 104. 


Title, covenant for, (same as covenant for 
right to conveyj. Com. L. & T. 176. 

TITLE-DEEDS.— 

§ 1. Title-deeds, “ though movable 
articles, are not, strictly speaking, chattels. 
They have been called the ‘sinews of the 
land,’ (Co. Litt. 6a,) and are so closely 
connected with it that they will pass, on a 
conveyance of the land, without being ex- 
pressly mentioned , the property in the 
deeds passes out of the vendor to the pur- 
chaser simply by the grant of the land 
I itself. In jike manner a devise of lands 
by wull entitles the devisee to the posses- 
sion of the deeds ; and if a tenant in fee- 
simple should die intestate, the title deeds 
of his lands will descend along with them 
I to his heir-at-law.” 1 Wins. Pers. Prop. 10. 

I g 2. But where a vendor of lands has 
other lands to which the deeds relate, or 
retains any legal interest in the lands con- 
veyed, he has a right to keep the deeds, 
(J5.) The purchaser, however, is entitled 
to a covenant for the production of the 
deeds whenever required in support of his 
title, if the vendor can give such a cove- 
nant. (Wms. Heal Prop. 464.) In the 
case of sales of land after the 31st of 
December, 1881, a purchaser will be en- 
titled to a written acknowledgment of his 
right to production of the deeds, in lieu of, 
but with the same effect as, an ordinary 
covenant for production ; and if he re- 
quires attested copies of the title-deeds 
retained by the vendor, he will have to 
bear the expense of making them. 

§ 8. A tenant for life, or for any greater 
estate, is entitled to the possession of the 
title-deeds of the land, but he must not 
injure or part with them. Wras, Pera. 
Prop. 12. See Muniments. 

Title in fee-simple such as the state 
makes, (in a bond to make). 3 Bibb (Ky.) 31 7* 

I'lTLE, XvAWPUL, (means a perfect title with 
general covenant of warranty). 1 Blackf. (Iiid.) 
379. 

TITLE OP A CAUSB.-5ee Title, 

sio. 

Title of a public statute, (misrecital in). 
3 Cai. (N. Y.) 41. 

Title of a statute, (is not part of a law). 
1 W.B1.95; 6 Mod. 62. 

(how interpreted). 2 Bail, (S, 0.) 834 

7 Wheel. Am, C. L. 296. 
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TITLE OE ENTR'Sr.— Title, ? 7. 

Title to i^nb, (defined). 34 CaL 365. 

(action to establish). 14 Ch. D. 492. 

(in act concerning justices of the 

peace). 6 Hill (h^. Y.) 537. 

TITLE TO LAlsTOS. DOCtTMENT 
OF.— By 24 and 25 Viet. c. 95, Whosoever 
shall steal, or shall for any fraudulent purpose 
destroy, cancel, obliterate, or conceal the whole 
or any part of any doemnent of title to lands shall 
be guilty of felony, and being convicted thereof 
shall be" liable, at* the discretion of the court, to 
be kept in penal servitude for the term of three 
(now five) years ; or to be imprisoned for any 
term not exceeding two years, with or without 
hard labour, and with or without solitary con- 
finement.’^ ? 28. 

The term “ document of title to lands,” in- 
cludes any deed, map, paper, or paicliment, 
written or printed, or partly written and partly 
printed, being or containing evidence of the 
title, or any part of the title, to any real estate, 
or to any interest in or out of real estate. § 1. 

TITLES (ECCLESrASTIOAL). — By 
the Act 14 and 15 Viet. c. 60, the assumption of 
the title of archbishop or bishop of a pretended 
province or diocese, or archbishop or bishop of 
a city, place, or territory, or dean of any pre- 
tended deanery in England or Ireland, not being 
the see, province, or diocese of an archbishop or 
bishop, or deanery of any dean recognized by 
law, was prohibited under penalties. This act 
has been repealed by the 34 and 35 Viet. c. 63. 
— Wharton* 

TITULARS OF ERBCTIOK. — See 
Lokds of Erection. 

To, (may be either inclusive or exclusive). 
5 East 256 ; Stark. Cr. PI, 66, ri. (n.) 

(used to express a boundary). 48 

H. 491. 

(in a grant). 13 Me. 198. 

To A., (in a will). Doug. 759. 

To A. AND THE HEIRS OF HIS BODY, (is 
equivalent to ‘‘to A. for life, remainder to the 
heirs of his body”). 2 W. Bl. 728, 732. 

To A GIVEN POINT, (iu railroad charter). 62 
Ga. 244. 

To A STREAM, (in a deed). '3 Siinin. (U. S.) 170. 

To ACCOUNT, (in a contract). 100 Mass, 233. 

To AND AMONG, (in a will, as creating tenancy- 
in common). 1 Buss. & Q* (Hov. Sc.) 198, 

To AND FROM, (in a statute). Burr. 376. 

To ARRIVE, (in contract of sale). 23 Hun 
(K Y.) 242; 4 Bobt. {N. Y.) 179. 

To BE, (in a deed). 6 Cow. (N. Y.) 716, 719. 

To BBi BEGOTTEN, (equivalent to “begotten”), 
2 P. Wms. 33. 

(in a will). 1 Han, <& Sel. 124. 

To BE EQUALLY DIVIDED BETWEEN THEM, 

(in a deed). 2 Ves. Sr. 252. 

To COIN MONEY, ( isstie of treasury note not exer- 
cise of power). 22* Inch 282, 306 ; 2 Duv, (Ky.) 20. 

To DIRECT PRECEPTS, (defined). Hob, 65. I 

To DO A3.,L OTHER actkS, (in power of 
attorney). 8 Wend, (N. Y.) 494. 

To GIVE nis VOTE, (in a statute). Wilberf. I 
Stat, L. 260. 


TO HAVE AND TO HOLD.— The 
words in a conve 3 ’ance which show the 
estate intended to be conveyed. Thus, in 
a conveyance of land in fee-simple, the 
grant is to '‘A. and his heirs to have and 
to hold the said [land] unto and to the use 
of the said A., his heirs and assigns for 
ever.” See Wins. Beal Prop. 198. 

Strictly speaking, however, the w^ords 
“to have” denote the estate to be taken, 
wdiile the words to hold” signify that it 
is to be held of some superior lord, i e. by 
way of tenure (q. v.) The former clause is 
called the habendum, ” the latter, the 
endum” Co. Litk 6 a. 

To PRINT, (defined). 7 Otto (U. S.) 367. ^ 

To SETTLE, (in ii promise in writing). 2 Miles 
(Pa.) 1. 

To SUCH CHILD OR CHILDREN, IF MORE THAN 
ONE, AS A. MAY HAPPP^N TO BE ENCEINTE BY 

ME, (an illegitimate child cannot take under). 17 
Ves. 528. 

To SUE, (defined). 3 Barn. <& C. 178, 183. 

To THE BANK, (in a deed). SSumn. (IJ. S.) 178. 

To THE CITY, (in chaiter of a turnpike com- 
pany). 10 Johns. (N. Y.) 892. 

To THE ROAD, (in a deed). 68 Me. 371. 

To THE SAID A. C., (in a will). 8 Com. Dig. 476. 

To THE TWO OLDEST CHILDRION, (in a will). 

3 Pick. (Mass.) 213. 

To THEM, (in a will). 9 Watts (Pa.) 351, 352. 

To USE AND IMPROVE, (ill a Will). 2 Boot 
(Conn.j 533. 

TO WIT.— That is to say; namely; 
scilicet; videlicet. 

To WIT, (office of). 9 Minn. 314, 317, 

TO ALIA.— A towel. There is a tenure of 
lands by the service of waiting with a towel at 
tli© king’s coronation. — Cowell, 

Tobacco, granulated, (in internal revenue 
laws). 1 Hughes (U. S.) 32C. 

I TOFT.— 

J 1. “When land is built upon, it is a mes- 
suage, and, if IIjq building afterwards fall to 
decay, yet it shall not have the name ol lam I, 
although there be nothing in substance left but 
the land, but it shall be cal loci a ‘toft,’ which is 
a name RuperioT to land, and inferior to mes- 
suage ; and this name it slmll litive in respect of 
the dignity which it once bore.” Plowcl. 170, 
cited in 2 Broom & IL Com. 17, w, (i). 

g 2. The term “toft” is specially applied to 
ancient tenements within a parish or other dis- 
trict, tho owners or occupiers of which are enti- 
tled to rights of common or commonable rights 
over land situate in the parish. Cooke inch 48; 
General Inclosure Act, 1845, g 63. See Ancienoc 
Mbssuagi'^s ; Lammas Lands. 

TOFTMAK— The owner or possessor of a 
toft. 
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TOGrATI. — Homan advocates. 

TOKEN. — (1) A sign of the existence 
of a fact. (2) Private money. 

ToKEiir, (defined), 3 Harr. (N. J.) 181. 

(what is). 13 Wend. (N. Y.) 319. 

(in a statute). 50 Ind. 473, 476. 

TOIiBRATION ACT.— The Stat. 1 W. 
and M. st. 1, c. 18, confirmed by 10 Anne c. 2, 
by which all persons dissenting from the Church 
of England (except Papists and persons deny- 
ing the Trinity) were relieved from such of the 
acts against Noneonformists as prevented their 
assembling for religions worship according to 
their own foi’ins, or otherwise restrained their 
religious liberty, on condition of their taking 
the oaths of allegiance and supremacy, and sub- 
scribing a declaration against transubstantiation ; 
and in the case of dissenting ministers, subscrib- 
ing also to certain of tlie Thirty-nine Articles. 
The clause of this act, which excepted persons 
denying the Trinity from the benefits of its en- 
actments, was repealed by 53 Geo. III. c. 160. 
4 Broom & H. Com. 67. 

TOLL.— 

§ 1. A toll is a payment for passing over 
or using a bridge, road, ferry, railway, 
market, port, anchorage, <fec. Frequently 
the right to demand tolls forms part of a 
franchise (^. u), as in the case of ferries, 
markets, ports, <fec. Turnpike, harbor and 
railway tolls are generally created by stat- 
ute. As to railway tolls, see Hodg. Eailw. 
456 et seq. 

2 2. Toll traverse. — Toll traverse is a sura 
payable for passing over the piivate soil of an- 
otlier, or over a private road, bridge, ferry, or 
the like. 

§ 3. Toll tliorongh. — Toll thorough is a 
sum payable for passing over the public high- 
way ; to suppoxt a claim for such a toll (which 
is a franchise) a considei-ation must be shown, 
e. g, repairs to the highway by the owner of the 
franchise. Shelf. E. P, Stat. 36 ; 2 Bl. Com. 38 ; 
Co. Litt. 114. 

§ 4. A right of distress is incident to every 
toll, but the distress cannot be sold except in the 
case of tiu'npike tolls. (Shelf. E. P. Stat, 36. 
See PKEscRirTiON ; Eanknbssj Stallage.) 
As to ‘^toll” in the sense of taking away, see 
Descent Cast. 

T O LL"H O XT S B S. — On turnpike roads, 
when such houses become “ useless and no longer 
required for the purposes of the road” within 
the meaning of the Stat 4 Geo. IV. c. 95, ? 57, 
they must l>e pulled down and the materials re- 
moved ; and the owner of the land adjoining 
may have a mandamus against the turnpike road 
trustees to compel them to pull them down, &c. 
Beg. V. Greenlaw Boad Trustees, 4 Q. B, D. 447. 

TOLL-THOROUGH.— /Sfee Toll, ? 3. 


TOLL-TEAVERSE, or TRAVERS 
I — SH Toll, ? 2. 

TOLLAGrB. — ^Any custom or imposition, 

TOLLBOOTH. — A prison, a custom-house, 
an exchange ; also the place where goods are 
weighed. 

TOLLDISH. — A vessel by which the toll 
of corn for grinding is measured. 

TOLLER, — One who collects tribute or 
taxes. 

TOLLGATHBRBR.— The ofiBicerwho 
takes or collects toll. 

Tolls, (defined). 41 Midi. 274: 1 Keyes 
(N. Y.) 72; 5 East 7. 

(what are), 12 East 342. 

(assumpsit will lie for). 4 Halst. (K. 

J.) 33 ; 3 Wheel. Am. C. L. 472. 

(debt lies for). 2 Greenl. (Me.) 404. 

(travelers on a turapike when liable to 

pay), 2 Boot (Conn.) 524. 

(for which a lien exists). L. E. 6 Ex, 

63. 

(place of payment). 10 Pet. (U. S.) 

381. 

(in a contract). 29 Barb. (17. Y ) 589. 

(in railway act). 3 Q. B. D. 134, 141 

TOLSBSTBR.^ — An old excise ; a duty paid 
by tenants of some manors to the lord for liberty 
to brew and sell ale , — CowdL 

TOLSEY. — The same as tollbooth (^. v.) 
Also, a place w'here merchants meet ; a local 
tribunal for small civil causes held at the Guild- 
liall, Bristol. 

TOLT. — A writ whereby a cause depending 
in a court-baron was taken and removed into a 
county court. — 0. N. B. 4. 

T O L T A . — Wrong ; rapine : extortion, — 
CoweU. 

TOMBSTONES.— 

? 1. Tombstones in churchyard.s, it seems, can 
only be erected, in England, with the consent of 
the incumbent, and he may refuse to allow objec- 
tionable inscriptions on tombs. Tombstones in 
the body of the church can only be erected by 
leave of the ordinary, given by a faculty, though 
it seems that the consent of the incumbent is 
usually sufficient, or that of the rector, if the 
stone is to be erected in the chancel, A tomb- 
stone, when properly erected, does not vest in 
the incumbent, although annexfed to the church 
or churchyard, the freehold of which is in him ; 
therefore the person who set it up, or the heirs 
of the deceased, have an action of trespass 
against any one who defaces or removes it. 
Phillim. Eco. L. 880 ei seq , ; Keet v. Smith, 1 
P. D. 73. 

I 2. Gifts by will for the erection or mainte- 
nance of tombstones in churchyards are void, if 
unlimited in point of time, being contrary to the 
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rule against perpetuities j gifts for the ^mainte- 
nance of tombstones or monuments forming part 
of the fabric of a church are valid because they 
are for the public benefit, and are therefore 
charitable within the equity of the Stat. 43 Eliz. 
c. 4. See Bublax; Chabitt; Churchyard. 


Took up, (as applied to land, defined). 6 
Munf. (Va.) 416. 

TOOL. — A mechanical implement. As 
to what is a tool within stntutes exempting 
mechanics’ tools from execution, see the 


TON.— Twenty hundred-weight of one 
hundred and twelve pounds avoirdupois 
each. 


Ton, (in a contract). 3 Wall. Jr. (U. S.) 46; 
9 Paige (N. Y.) ISS; 29 Pa. St 27. 

(in a mortgage). 7 Hetc. (Mass.) 354. 


TONKAG-B was anciently an English duty 
on imported wines, imposed hy parliament, in 
addition to prisage {q. v,) (2 Steph. Com. 561.) 
The present duties on wines are regulated by the 
Customs Acts. 


Tonnage, (in an insurance policy). 103 
Mass, 405; 16 Hun (N. Y.) 344. /tt a ^ 

Tonnage duty, (defined). 4 Otto (U. S.) 
238: 62 Pa St. 286, 297. . « 

(what is). 6 Wall. (TJ. S.) 31; 3 

Strobh. (S. C.) 594. 

— (what is not). 45 Iowa 196. 

( in XJ nited States constitution). 6 Biss. 

(U.S.) 505; 6 Otto (U.S.) 80. 


TONNAaE-RBNT.— When the rent re- 
served by a mining lease or the like consists of a 
royalty on every ton of minerals gotten in the 
mine, It is often called a “ tonn^^e-rent,” There 
is generally a dead rent in addition. See Bent, 
? 6 . 


Tonnage tax, (defined). 6 Biss. (U. S.) 505, 
509 ; 20 WaU. (U. S.) 577. 

tontine.— A life annuity, or a loan raised 
on life annuities, with benefit of survivorship. 
The term originated from the circumstance that 
Lorenzo Tonti, an Italian, invented this kind of 
security in the seventeenth century, when the 
governments of Europe liiid some ditficulty in 
raising money in consequence of the wars of 
Louis XI 7-, who first adopted the plan in 
France. A loan was obtained from several in- 
dividuals on the grant of an annuity to each of 
them, on the understanding tha^ as deaths 
occurred, the annuities should continue payable 
to the survivors, and that the last survivor should 
take the whole. This scheme wiis adopted by 
other nations as well as France, hnt was not in- 
trod ticed into England until subsequently, and 
then only for the purpose of raising money to 
carry private speculations into effect, which could 
not be satisfactorily accomplished without a com- 
bination of capital. As to the formation of such 
a scheme, see Stone Ben’. Build, Soc. 78, 

Took and received, (in an indictment). 
Stark. Or. PI. 165. 

Took the oath in such case required bt 
ACT OF CONGRESS, (in certificate of naturaliza- 
tion). 5 Leigh ( Ya.) 743. 


cases referred to under Tools. 


Tool, (defined). 124 Mass. 418, 420. 

Tool ob instrument, (in. a statute). 2 W. 
1. 807. 

Tools, (in attachment act). 2 B. I. 454; 29 


Vt. 248. 

(in statute respecting exemptions from 

execution). 4 Conn. 4o0 ; 28 Me. ItiO; 2 Allen 
(Mass.) 395; 5 Mass. 313; 13 Id, 82; 2 Pick, 
ahisfi.) 80 : 10 Id, 423 : 3 Abb. ( N. Y.) Pr. 466 ; 


4 Pa, St. 471. . ^ ^ 

Tools and instruments, (in exemption law). 
2 Minn. 89, 105. 

Tools, common, (in exemption act, does not 
include a lawyer’s library). 20 Ga. o96. 


TOOLS, EXPORTATION OF.— This 
was formerly a criminal offense in England, but 
it is no longer so, since the restrictions upon 
trade are removed, 4 Steph. Corn. (7 edit.) 267 -n. 

Tools, mechanical, (dentists’ tools are). 17 
Mich. 332. 

Tools, necessary, (in act respecting exemp- 
tions from execution). 2 Whart. (Pa.) 26. 

Tools of a mechanic, (instruments of a den- 
tist are not). 31 Miss. 567. 

Tools of his occupation, (in exemption 

law). 18 N. H. 196. 

Tools, working, (in act respecting exemp- 
tions from execution). 17 How. (N. Y.) Pr. SO. 

TORT . — Nobman-French : ton, a wrong ; from 
Latin, iortas ^ twisted. Co. Litt.l58b. 

I 1. In its original and most general 
sense, ‘*tort^’ is any wrong— as in the 
phrase ^^execxitoT de son tort” See Execu- 
tor, ? 4, 

g 2. More cominonly, however, ‘‘tort” 
signifies an act which gives rise to a right 
of action, being a wrongful act or injury 
consisting in the infringement of a right 
created otherwise than by a contract.* 
Torts are divisible into three classes, ac- 
cording as they consist in# the infringement 
of a jus rem, or the breach of a duty 
imposed by law on a person, either towards 
another person ox towards the public. 

I 3. The first class includes (1) torts to 
the body of a person — such as assault, bat- 
tery, nuisance; or to bin reputation— such 
as libel, slander, malicious prosecution ; or 
to his liberty— as in the case of false im- 
prisonment and malicious arrest; (2) torts 


*S» Bryant v. Herbert 3 0. P, D. 189, 389 ; UnderhUl ; Broom Com. L. C51 «Ueq. As to the 
Fleming e. M.A 8. lUil. Co., 4 Q, B. D. 81. As place of torts in a B 0 enUfao system, see Hunt 
to torts generally, see the works of Addison and Bom. Law xxxvi* 
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to real property — such as ouster, trespass, 
nuisance, ^aste, subtraction, disturbance ; 
(3) torts to personal property, consisting 
(a) in the unlawful taking or detaining of 
or damage to corporeal personal property 
or chattels {see Detikue; Replevin; Tro- 
ves) ; or (b) in the infringement of a right 
to a patent, trade-mark, copyright, &c., 
(see Infringement; Piracy, 1 1) ; (4) slan- 
der of title; (5) deprivation of service and 
consortium. See Master and Servant, 2 
8; Per Quod. 

§ 4, Fraud and negligence. — ^The 
second class includes deceit and fraud 
(q.v.)t and negligence in the discharge of 
a private duty. Thus, if A., a stage-coach 
proprietor, contracts with B. to carry his 
servant C., and, in performing his contract, 
is guilty of negligence which causes bod- 
ily hurt to 0., and consequent damage, by 
loss of his services, to his master ; then A. 
may be sued by B. for breach of contract, 
and by 0. for negligence, i, e. for a tort. 
So, if a physician is guilty of negligence 
in treating a patient, he may be sued 
either for breach of contract or for tort.* 
This kind of tort is called a tort arising 
out of contract,” in opposition to a pure 
tort, e, g* an assault. Berringer v. G. E. E., 
4 C. P. D. 163, 

% 5. Special damage by public uui- 
eance, The third class includes those 
cases in which special damage is caused to 
an individual by the breach of a duty to 
the public, whether the breach consist of 
malfeasance, nonfeasance, or misfeasance. 
The principal' instances of this class of 
torts fall under the heads of negligence 
and nuisance. Thus, if a person does 
something, which is not only a public nui- 
sance, but also causes special damage to 
an individual, he is liable to that individual 
for a tort. Broom 657. 

\ 6. These divisions are of importance 


with reference to the question whether, on 
the death of the person injured, or of the 
tortfeasor, his personal representatives can 
sue or be sued for the tort; the general 
rule being, that the right to sue, and the 
liabilit^^ to be sued, for torts to property 
(including fraud. Twycross v. Grant, 4 0. 
P. D. 40,) passes to the personal representa- 
tives of the injured person, or of the tort- 
feasor, but that in other cases it does not, 
except where the death of the deceased 
was caused by the tort. See Die. Part. 314, 
402, 481; Stats. 3 and 4 Will. IV. c. 4; 9 
and 10 Viet. c. 93. See, also, Actio Per- 
sonalis, <fec. 

? 7. The distinction between tort ’and 
contract is important with reference to the 
limitation of actions (q. v.), and in the law 
of bankruptcy, claims for damages front 
torts not being provable. See Debt, 3 11; 
also, Damage; Damnum sine Injuria; In- 
jury; Negligence; Quasi-Tort. 

Tort, (defined). 87 N. Y. 890. 

Tort a l 0 ley est oontrarie (Co. Litt*. 
158) ; Tort is contrary to the law. 

TORTFB ASOR. — ^No rman-Fbench ; tort, a 

wrong, and /easor or / esour , a doer Britt. Si b. 

A wrongdoer, or one who commits a 
tort, especially a trespass. Oro. Jac. 383/ 
See Contribution, ? 2; Omnia PRissuMUN- 
TUR, <fec. 

TORTIOUS. — Wrongful. Formerly 
certain modes of conveyance (<?. g. feofi^ 
ments, fines, &c.,) had the effect of passing 
not merely the estate of the person making 
the conveyance, but the whole fee-simple, 
to the injury of the person really entitled 
to the fee, and they were hence called 
tortious conveyances.” (Litt. JGll; Co. 
Litt. 271 (1); 330b, (1).) But this* 

operation has been taken away. Se^ 
Feoffment, ? 3; Fine, ? 9. 


*3 Bl. Cora. 165; Broom 672. At first sight pressly, but the parties do not as a rule event 
it seems incorrect to make what is apparently a think of such a condition at the time* Tlie 
breach of contract equivalent to a tort, and that duty on the part of the contnu‘tor, therefore, is- 
it would be more accurate to call this kind not created by an actual contract, whether ex- 
of injury a “ g'lwm-tort,” as is done by Mr. Un- press or tacit, but is created by the law, und the* 
derlull (p, 24). It is submitted, however, that breach of it is rightly called a “toi’t.” The in- 
the old classification is really correct. It is of accuracy consists in also treating it as a breach 
course possible for a person who is about to of contract; but this is explained by the fact that 
travel by a stage-coach, or to undergo an oj^era- in Englisii law contracts und aje 

tion, to stipulate that he shall be carried safely, not diKtingtdshed, {See Quahi-Contraot.) 6'^ 
or that the operation shall be skillfully per- howeyer, the remax’lis in Die. l^art, 11$ ot seq. 
formed; but not only is this never done ex- 

TOL. II. 4f 
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Torts, (used in reference to admiralty juria- 
dictionj. 15 Otto (U. S.) 626. 

TORTURE.— jSfee Peine Forte et Dube ; 
Race. 

TORY. — Originally a nickname for the wild 
Irish in Ulster. Afterwards given to, and adopted 
by, one of the two great parliamentary parties 
which have alternately goveraed Great Eritain 
since the Revolution in 1 6S8. Also, in America, 
one of the parties during the Revolutionaiy 
War, composed of residents of the colonies op- 
'posed to American independence. 

TOTAL LOSS.-556 Loss. 

Total loss, (what is). 4 Cranch (U. S.) 29 ; 
.5 Pet. (U. S.) 604 j 44 N. Y. 204; 3 Eobt. (N. 
Y.3 528. 

(what is not). 1 Mass. 264, 282. 

(in an insurance policy). 12 Pet. (U. 

^S.) 378; 64 Cal. 422. 

(in bottomry bond). 6 Otto (XT. S.) 

‘657. 

TOTEDBM VERBIS. — ^In so many words. 

TOTIBS QUOTIBS.— As often as occa- 
sion shall arise. 

TOTTED. — ^A good or separate debt to the 
‘•crown. — Cowell, 

Totmn prsBfertur tmioTiiq.ue parti (3 
*Co, 41) ; The whole is preferable to any single 
;part. 

TOUCH. — In insurance law, to 
‘Stop at; to stop at a port. If liberty is 
•-granted by the policy to touch, or to touch 
-and stay^ at an intermediate port on the 
.passage, the better opinion now is, that the 
insured may trade there, when consistent 
•with the object and the furtherance of the ' 
adventure, by breaking bulk, or by dis- 
. charging and taking in cargo, provided it 
produces no unnecessary delay, nor en- 
hances nor varies the risk. (3 Kent Com. 
814, and cases there cited.) These words 
were formerly construed more strictly. (1 
Arn. Ins. 364 .) — BurrilL 

Touch at, (in a policy of insurance). 7 
Cranch (U. S.) 31 ; 1 Pet. C. 0. 98. 

Touch at Ajnr poet, (in a policy of insur- 
ance). 1 Esp. 610; 1 Taunt. 454 ; 3 Id, 419. 

Touch, stay and trade at all ports, (in 
a policy of insurance). 4 Taunt. 511. 

Touching, (in a will). 23 Wend. (N. Y.) 
462. 

Touching all my temporal estate, (in a 
will). 6T.B.13. 

Touching my wori/Dly estate, (in a will). 
2 Yeates (Pa.) 382; Cowp. 352. 

Touching the (question in dispute, (in 
act concerning evidence). 4 Bawle (Pa.) 431. 


TOUJOURS ET ENCORE PRES2. 
— ^Always and still ready. The old name of a 
plea of "tender. 

TOURN.— The sheriflTs toum or rotation. 
See Sheripf’s Tourn. 

TOUT TEMPS PRIST (always ready) is 
the Norman-French name for the plea or defense 
which a defendant sets up when he is sued on a 
contract for something which he has always been 
ready and willing to do, if the plaintiff had 
asked or allowed him to do it. Its effect, if true, 
is to deprive the plaintiff of his right to damages 
for the nonfeasance complained of. (See Co. 
Litt. 33 a; Leake Cont. (2 edit.) 858.) For an 
example, see Tender. See, also, Uncore 
Prist. 

TOWAGE. — In admiralty law, a tow- 
age service is where one vessel is employed 
to expedite the voyage' of another, when 
nothing more is required than to accelerate 
her progress, (The Princess Alice, 8 W. 
Rob. Adm. 140; cited Wms. <fe B. Adm. Pr. 
151, n. (a),) as opposed to a salvage service, 
which implies danger or loss. {See Sal- 
vage.) A towage service gives a right to 
remuneration ; but although in many cases 
where salvage has been claimed the court 
has decreed towage remuneration only, 
there are comparatively few cases in which 
suits have been instituted for mere towage. 
(Wms. & B. Adm. Pr. 162.) Claims for 
towage remuneration are generally en- 
forced in courts having admiralty jurisdic- 
tion. See Admiralty ; Action, § 12 et seq. 

Towage, (distinguished from “salvage”). 2 
Low. (U. S.) 501. 

Towage service, (defined). Abb. (U, S.) 
Adm. 222, 228. 

Towards, (in a contract for the discharge of 
a debt). 5 Cranch (U. S.) 262, 277. 

Towards the support, (in a will). 6 Pick. 
(Mass.) 476. 

TOWN.- 

? 1. In the technical sense of the word, 
a town is a collection of houses, which 
‘•hath, or in time past hath had, a church 
and celebration of divine service, sacra- 
ments and burials,'' but “if a towne be 
decayed so as no houses remaine, yet it is 
a towne in law.” (Co. Litt, 115b.) Some 
towns Jtre cities or boroughs, [q. v., and see 
Municipal Corporation.) In the old 
books, “upland town" seems to mean a 
town which is neither a pity nor a borough. 
Id 110 b. SeeYith^ 

i 2. In the popular sens© of the word, a 
town is a congregation of houses so near 
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to one another that the inhabitants may 
fairly be said to dwell together. The word 
is so used in the pre-emption clause of the 
English Lands Clauses Act. (Reg. v. Cottle, 
16 Ad. <& E. N. s. 412; London & S. W. 
Rail. Co. V. Blackmor^. L. R. 4 H. L. 610. 
See Pre-emption’.) The name of such a 
town is a matter of reputation. Collier v. 
Worth, 1 Ex. D. 464. 

Town, (defined). 82 111. 119; 46 Iowa 256: 
6 Oreg. 378 ; 6 Daly (N. Y.) 349 ; 50 Wis. 193 ; 
1 Bl. Com. 114. 

(includes a city). 24 Ind. 286 ; 66 

Me. 154 ; 11 Vr. (N. J.)l ; 13 Id. 487, 498 ; 3 
R. I. 276. 

(in a contract includes the town and 

vicinity). 31 Iowa 20. 

(equivalent to “township*^). 82 HI. 

119; 1 Beas. (K. J.) 299. 

(not synonymous with "village”). 46 

Iowa 256. 

(when used in popular sense). Wil- 

berf. Stat. L. 122. 

(duty of, to provide for the payment 

of its bonds). 64 N. Y. 112, 

(power of, to regulate fishing within 

its limits). 5 Conn, 391. 

(boundary of). 48 N. H. 491. 

(when is not liable for bridge being 

out of repair). 36 Wis. 108. 

(grant of land to). 6 Me, 355. 

(may receive money by bequest to 

Iiold in trust). 54 N. H. 18. 

(control over trees in streets). 81 111. 

108. 

(in State constitution). 11 Mass. 430 : 

50 IVis. 210. 

in a contract). 31 Iowa 20. 
in a statute). 20 Ark. 561 ; 87 111. 
503, 524; 13 Abb. (K. Y.) Pr, 262; 17 Ohio St. 
271 ; 40 Wis. 124; 1 Ex. D. 464, 468 ; L. R. 4 
11. L. 615. 

Town charter^, (effect of when inconsistent 
with the provisions of a general law). 72 111, 593. 

TOWN clerk:. —A n officer who 
manages the public business of a town. 

Town clerks, (in a statute), 5 Mass. 427. 

TOWN COLLECTOR,— An officer 
of a town charged wUb collecting the 
township taxes, 

TOWN COMMISSIONBR,-One of 
the board of officers in whom, under the 
laws of some of the States, the manage- 
ment of the business of a town is vested. — 
Abbott, 

TOWN CRIER.— An officer in a town 
whose business it is to make proclamations. 


TOWN MEBTINGr.— An assemblage 
I of the voters of a town to select town 
i officers and discuss other business of the 
: town. 

Town meeting, (functions of), 32 Wis 
114. 

Town orders, (are not negotiable instru- 
ments). 66 Me. 815. 

Town found, (defined). 2 Cush. (Mass.) 
305, 

TOWN-RBBVB. — ^The reeve or chief 
oflBcer of a town. 

Town to which he belongs, (construed). 
67 Me. 370, 371, 

Town-way, (how established). 2 Pick. 

! (Mass.) 51. 

(in a statute). 119 Mass. 366, 357. 

Towns, (in a statute). 40 Wis. 44. 

TOWNS IMPROVEMENT. — The 
English Towns Improvement Clauses Act, 1847, 
was passed to consolidate in one act certain pro- 
visions usually contained in acts for paving, 
draining, cleansing, lighting and improving 
towns. Local acts appointing commissioners for 
the impi ovement of towns generally incorporate 
the pi’ovisions of this act, but such acts are now 
rarely passed, as the provisions of the General 
Health Acts, the Local Government Acts, the 
Sanitary Acts, and the Public Health Acts (see 
the various titles) have practically superseded 
them. 

TOWNSHIP.— This word seems to 
mean a district of land containing a town, 
and under the same administration as the 
town itself. Blackstone says, that when a 
hamlet or other small collection of houses 
Is adjacent to a town, but governed by 
^ separate officers, it is, to some purposes in 
law, looked upon as a distinct township. 
1 Bl. Com. 115. 

Township, (defined). 27 Ind. 86. 

(what is). 10 Mich. 125; 1 T- K 

376. 

Township expenses, (defined), 36 Mich. 
215. 

Township trustee, (duties and liability of). 
36 Ind. 346; 38 /d. 485. 

(powers of). 65 N. C, 488. 

(IS overseer of the poor). 57 Tnd. 16. 

(contract made by). 64 Ind, 184. 

TOXICAL. — Poisonous ; containing 
poison. 

TOXIOOLOO-Y. — The science of 
poisons. Consult Chri$ti$on or Taylor on 
Poisons. 


TO WN-HOtJSE.-The hall where the 
public business of a town is transacted. 


Tract, 


(in a grant), 8 Pet, 
(sale of land by). 2 


(U. a.) 472* 
Dana (^Ky.) 266. 
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TRADE.— Traffic; commerce; ex- 
change of goods for other goods, or for 
money. All -wholesale trade, all buying 
in order to sell again by -w-holesale, may be 
reduced to three sorts: the home trade, 
the foreign trade of consumption, and the 
carrying trade. 2 Sm. Wealth Nat. b. 2, 
c. V. 

Offenses against trade are— (1) Smug- 
gling, (2) Frauds by bankrupts. (3) 
Cheating. (4.) Monopoly. 

Teade, (defined). 1 Snran. (IT. S.) 516. 

(-^vhat is), 2 Atk. 630; 3 Mod. 313; 

1 Price 148. 

(what is not). 31 Miss. 567 ; 1 Hill 

(S. C.) 428 ; 2 Ad. & E. 161; 8 Mod, 211; 11 
kiio. 

(distinmiished from “ commerce 14 

Wend. (N. Y.) 9, 15. 

(implements of, when may be dis- 
trained for rent). 4 T. R. 565. 

(when irnplenients of, are privileged 

h:om distress). Willes 512. 

(good will of). 3 Meriv. 452; 17 Ves. 

841 ; 1 Yes. & B. 505. 

(in a statute). 8 Wheat. (U. S.) 338, 

351 ; 19 Conn. 517 ; 3 Er. D. 108, 113. 

(effect of conti*acts in restraint of). 4 

Bibb (Ey.) 486: 8 Mass. 223; 9 Id. 522; 11 
Id. 76: 3 Pick. (Mj^ss.) 188; 7 Cow. (N. Y.) 
307; 1 Edw. (N.Y.) 604; 21 Wend. (N. Y.) 
357, 166 ; 3 Wheel. Am. C. L. 358 ; 3 Bing. 322 ; 
7 Id. 735, 740 ; 2 W. Bl. 856 ; Cro. Jac. 596 ; 2 
Ld. Raym. 1456; 7 Mod. 230; 1 P. Wms. 181 ; 
1 Vera. 307 : 17 Ves. 323; 1 Ves. <& B. 188 ; Str. 
466; 2 Swaist. 254 n.y Willes 384, 388. 

TRADE DOLLAR.— A silver coin of 
the United States, of the weight of four 
hundred and twenty grains, troy. Rev. 
Stat. i 3513. 

TeAde, iiiLiciT, (in an insurance policy). 31 
Mass. 104, 110; 16 Wend. (N. Y.) 9. 

Teadb, in theie SAID, (in a covenant). 10 
Barn. <& C. 849. 

Teadb, la-wtud, (in an insurance policy). 
12 Wend. (N. Y.) 463, 4G7. 

TRADE-MARK.— 

i 1. In the most general sense of the 
words, “trade-mark denotes any means 
of showing that a certain trade or occupa- 
tion is carried on by a particular person 
or firm, including therefore not only trade- 
marks in the narrower sense of the word 
(infra, 2 2), but also trade-names (q. v.) and 
imarks which are not in themselves, or in 
their origin, distinctive, but become known 
by custom and reputation as showing that 
goods or implements of trade are made, 
sold or employed by a particular person 


or firm. Thus colored lines in the hem or 
fringe of cloth may, by the custom of a 
particular place or trade, be understood to 
show that the cloth is made by a particu- 
lar firm. (Singer, <feo., Co, v. Wilson, 2 Ch. 
D. 441 : Orr Ewing v. Johnston, 13 Id. 434 ) 
So, where A. ran a line of omnibuses be- 
tween two places, B. was restrained by 
injunction from running on the same line 
of route omnibuses having upon them 
such names, words and devices as to form 
a colorable imitation of the names, -words 
and devices on A.'s omnibuses. Knott r, 
Morgan, 2 Keen 213. See Use. 

? 2. In the narrower sense of the word, 
a trade-mark is a distinctive mark or de- 
vice affixed to or accompanying an article 
intended for sale for the purpose of indi- 
cating that it is manufactured, selected, or 
sold by a particular person or firm. Thus, 
a representation of a lion enclosed in a 
ring, or the fac simile of the signature of a 
person, may be used as trade-marks in 
connection with a certain kind of goods; 
but the right to a trade-mark applicable 
to cloth does not entitle the owner to pre- 
vent another trader from applying it to 
iron or the like. (Lud. Jenk. 3 ; Orr 
Ewing V. Registrar of Trade-Marks, 4 App. 
Cas. 479 ) Trade-marks of this kind must 
be registered in accordance with the stat- 
utory provisions requiring such registra- 
tion. 

2 3. Goodwill. — A trade-mark cannot 
exist in gross, i. e. apart from the goodwill 
of the business -with which it has been 
connected. Sebaat. Tr, M. 180. 

? 4. The right of the owner of a trade- 
mark in the narrower sense of the word is 
c]p«nr: he is entitled to prevent anyone 
else from applying it, or any device closely 
rosembling it, to goods of the same class 
ns those in connection with which be him- 
self uses it. (As to his remedies, see Ik- 
FRrNQEM:ENT,) This right is an absolute 
one, and does not depend on the state of 
mind of the infringer; A. may honA fide 
invent a trade-mark which has already 
been used by B., but the fact that he twver 
heard of B.^s trade-mark is no defense to 
proceedings for infringement. (Lud. 4 
Jenk. 73 ; Bdelsten v. Edelston, I Do G., J. 
<& S, 199.) Again, where goods are sold un- 
der a false trade-mark, “even if the pur- 
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chaser is told that the goods are the goods 
of the actual seller, but the imitated mark 
is upon them, there is ground for interfer- 
ence [by the court], since the goods may 
be resold bearing the mark, but without 
the information necessary to correct the 
statement thereby made.” (Sebast. Tr. M. 
8, citing Sykes v. Sykes, 3 B. & Cr. 541.) 
From its absolute and negative nature, the 
right to a trade-mark is frequently called 
a “property” (^. v.) See Lud. & Jenk. 4; 
Maxwell v. Hogg, L. E. 2 Ch. 307. 

§ 5. The true nature of a trade-mark in 
the wdde sense of the word, L e. of trade 
marks not capable of registration, is not 
yet settled. It was formerly considered 
that the right of the owner of a trade- 
mark of this kind [e, g, a trade-name) was 
entirely dependent on the question of mis- 
representation, so that a person who, with- 
out fraud, used a name or mark which had 
been previously used by another person, 
could not be made liable for doing so. 
(Singer, &c., Co. v. Wilson, 2 Ch. D. 434.) 
This doctrine has been recently shaken, 
but the point is still open. See the judg- 
ments of Lords Cairns and Blackburn, 
same case, 3 App. Cas. 376. 

2 6. There are certain trade-marks which are 
subject, in England, to special statutes, the most 
imiiortant of which are the Hallamshire Acts, 
regulating marks on cutlery, and the acts regu- 
lating marks on hops, gun barrels and gold and 
silver plate. Lud. <& Jenk. 77 ; Trade-Marks 
Kegistration Act, 1875, ? 9 seq. See Goon- 
wi£l ; Mjebohandisb Marks Act j Publioi 
Juris. 

Trade-mark, (defined). 45 Cal. 467. 

(what is). 21 Cal. 448 ; 44 Mo. 168 ; 

15 Abb. (N. Y.) Pr. k. s. 1 ; 49 How. (N. Y.) 
Pr. 5 ; 53 Id, 463. 

(what is not). 39 Cal. 601 : 45 Id, 

467 ; 18 How. (N. Y.) Pr. 64; 68 H. Y. 223 ; 1 
Thomp. <& C. (N. Y.) 626. 

TRADE-MARKS REC3-ISTRATION 
ACT, 1875.— 

g 1, This is the Stat, 38 and 39 Viet. c. 91, 
ahiended by the acts of 1876 and 1877. It pro- 
vides for the establishment of a register of trade- 
marks under the superintendence of the com- 
missionei*s of patents, and for the registration of 
trade-marks as belonging to particular cUxsses of 
goods; and for their assignment in connection 
with the goodwill of the business in which they 
are used. Begistration is substituted for public 
use as the mode of acquiring the right to a 


tmde-mark, so that now no one can enforce brs 
right to a trade-mark until it is registered. For 
the purposes of the act, a tnide-raark consists . 
(1 ) Of a name of an individual or firm printed, 
impressed or woven in some particular and dis- 
tinctive manner; or (2) of a written signature 
or copy of a written signature of an individual 
or firm; or fo) of a distinctive device, mark, 
lieading, label or ticket. {See Ex parte Stephens, 
3 Ch. D. 659.) Tliere may be added to any one 
or more of these essential particulars any letters, 
words or figures. Certain kinds of marks used 
as trade-marks before the passing of the act may 
be registered under the act, although not coming 
within the statutory definition. See generally as 
to the act, Sebastian on Trade-Marks; Orr 
Ewing r. Registrar of Trade-Marks, 4 App. Cas. 
479; Mitchell v, Henry, 15 Ch. D. 181. 

? 2. The act does not provide for the registra- 
tion of the color in which a trade-mark is used, 
and, therefore, tlie shape of the device alone is 
considered in deciding whether one trade-mark 
is like another. Re Worthington, 14 Cli. D. 8. 

TRADE-NAME.— 

g 1. A trade-name* is a name which by 
user and reputation has acquired the pro- 
perty of indicating that a certain trade or 
occupation is carried on by a particular 
person. [See Goodwill ) The name may 
be that of a person, place or thing, or it 
may be what is called a fancy name,” 
(f. e. a name having no sense as applied to 
the particular trade,) or a word invented 
for the occasion, and having no sense at 
all. (Sebastian on Trade-Marks 37.) It 
may be applied to goods, (Ford u Foster, 
L. R. 7 Ch. Gll ) to a magazine, (Maxwell 
V, Hogg, L. B. 2 Ch. 307 ; and see Lud. 
<fe Jenk. 56 et seq.; Levy v. Walker,. 10 
Ch. D. 436 ; Massam v, Thorley's Food Co , 
14 Ch. D. 748,) or any other subject of 
trade. 

? 2. A trade-name gives the person en- 
titled to use it the right of preventing any 
other person from using it so as to induce 
purchasers to believe that his goods are 
the goods sold or manufactured by the 
original maker, and thus to injure the 
latter. Thus, where a firm had obtained 
a reputation for a particular kind of goods 
distinguished by the word *^G]enfiel<l.” 
which was the name of the place where 
the goods had originally been manufac- 
tured, a person who sold the same kind of 
goods under the name “Gle'nfield” was 
restrained by injunction from so doing, 


*The distinction between ‘4rade-mark ” and law; but the doctrine is substantially the same 
“trade-name” is English, the word “trade- in both countrieSf 
mark” including “trade-name” in American 
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although he had a small manufactory at 
the place called ‘"Glenfield,” because it 
'W'as apparent on the evidence that he 
■used the word to induce the public to 
believe that in buying his goods they -were 
buying the goods of the plaintiff, the 
original manufacturer. Wotherspoon v. 
Currie, L* R. 6 H. L. 508. 

As to whether fraud is an essential to 
make the use of a trade-name actionable, 
see Tsax>e-Maex, § 5. 


which they are to work, or as to the payment 
of subscriptions or application of the funds, are 
enforceable in anv court of law. ? 4; Rigby v, 
Connol, 14 Ch. I). 482. 

TRADE-USAGE.— Persons contract- 
ing with a knowledge thereof, or under 
circumstances which impute to them a 
knowledge thereof, are bound thereby; 
and such a usage may be annexed to the 
contract by extrinsic evidence, provided 
the contract be not thereby varied. 


Trade op mbrchasudise, (in a bill of 
lading). 6 Pet. (U. S.) 164. 

Trade oe business, (covenant not to exer- 
cise). 1 Mau. & Sel. 95. 

(in act respecting exemptions from 

execution). lOS Mass. 52. 

Trade price, (in. a contract to pay at). 109 
Mass. 415. 


TRADE-UNIONS.— 
g 1. Trade-unions were originally merely 
fidendly societies consisting of artisans, 
engaged in a particular trade, such as 
carpenters, bricklayers, &c. ; but in course 
of time they acquired the character of 
associations for the protection of the in- 
terests of workmen against their em- 
ployers. The principal objects of such 
societies at the present day are to increase 
the rate of wages, reduce the hours of 
labor, and bring about an equal division 
of work among a large number of -work- 
men by establishing a uniform minimum 
rate of wages. They attain these objects 
principally by the legal means of “strikes,” 
t. e. the stoppage of work by all the mem- 
bers until their demands are complied 
with, and the illegal means of intimidation, 
rattening, picketing, &o., [q. v.) The mem- 
bers are supported during strikes by the 
funds of the society, which are obtained 
by weekly subscriptions during periods of 
work. Many trade-unions are also friendly 


societies. 

g 2, Formerly trade-unions were not recog- 
nized by English law; and, as a general rule, 
their regulations, being in restraint of trade, 
were illegal, and incapable of being enforced, 
(Davis 187 ; Hornby v. Close, L, R. Q. B. 153; 
$6 L. J. M. 0. 43 ;) but, by the Trade-Union 
Act, 1871, this doctrine was abolished (?§ 2 and 
3), and provisions (analogous to those applying 
to friendly societies (y. v.)) are made for the 
registration of trade-unions, for the regulations 
to be contained in their rules, and for tlie 
appointment of trustees in wbona the property 
of the union Is to vest, <fec. But no agreements 
between the members as to the coaditious on 1 


TRADER.— Traders are subject to special 
provisions of the English bankruptcy law; thus, 
the time allowed for compliance wdth a debtoi*^t> 
summons (q. v.) is shorter in the case of a trader 
than in tlie case of ordinary persons, and^ the 
doctrine of reputed ownership (q. v.) is confined 
to traders. “Trader,” witldn the biuikruptcv 
law, includes not only persons carryi nu on tiades 
in the ordinary sense, but also bankers, ship- 
owners, and many similar classes, enunieriited 
in the 1st schedule to the Bankruptcy Act, 1869. 
See In Te Cleland, U. R. 2 Ch. 466. 


Trader, (defined). 80 N. C. 479. 

(who is not>. 2 Low. (U. S.) 69; 7 

Bankr. Eeg. 126; 11 East 274. 

( distinguished fr( an “ tradesman ” ). 16 

Bankr. Eeg. 215. 

(in bankrupt taw). 72 Me. 401. 

Tradesman, (defined). 14 Bankr, Keg. 503, 


514. 


• (who is not). 17 Bankr. Keg. 305; 8 
Ben. (U. S.) 563, 

(in bankrunt law). 2 Low. (U. S.) 


374. 


Tradesmen, ARTirrcERS, or other persons, 
(does not include “attorneys” or “farinei-s”). 
Wilberf. Stat. L. 1S2. 

Trading, (defined). 8 Cranch (U. S.) 155, 


162. 

Trading in a pubdic company, {in appor- 
tionment act). 12 CIi, D. 655, 

Trading person, (who is). 4 Barn. & Aid. 
510, 515. . 

Trading voyage, (does not include a 
“freighting voyage”). 2 Gall. (U. S.) 477, 


! TRADING WITH ENBMY.-Thi.s 
is unlawful as well on the purl of the 
belligerent country's subjects, as also on 
the part of the subjects of allie*! States, 
(The Hoop, 1 Rob. Adin. 196 ; Whoad,. Int. 
L 392-403,) the rights of intor-coinniertsing 
being wholly suspended by the war. 

TBADITIO.— The simple act of delivery; 
a mode of transferring the title to corporeal 
prt^perty. 

Traditio loqui faoit ebartam (5 Co. 1) : 
Delivery makes the deed speak. 

Traditio nihil amplius transferr© de- 
bet vel poteat, ad qui acoipit, 
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quam est apud eum qui tradit (Dig. 41, 
1, 20): Delivery ought to, and can, transfer 
nothing more to him who receives than is with 
him who delivers. 

TRADITION. —The act of handing 
over; delivery. 

TRAFFIC*— Commerce; trade; sale 
or exchan^ of merchandise, bills, money, 
and the like. — Bouvier. 

TRAINBANDS.— The militia; the 
part of a company trained to martial ex- 
ercises. 

TRAITOR.— One who being trusted be- 
trays; one guilty of treason. See Teea- 
SOiT. 

TRAITOROUSLY. — In a manner 
suiting traitors; perfidiously; treacher- 
ously. 

TRAiTOROUsny, (necessary in an indictment 
for treason). Stark. Cr. PL 80, 81. 

Transact all business, (power of attorney 
to). 1 Taunt. 849. 

TRANSAOTIO. — One of the innominate 
contracts of the Roman law, equivalent to the 
transaction of French law. 

TRANSACTION.— In the French law, 
the transactio of Roman and the compromise of 
Enpflish law, being an agreement to give up the 
reshlue (if any) of an unascertained debt, in 
consideration of the payment of an agreed sum. 

Transaction, (whether a distress is). 7 
Man. <fe G. 538. 

(in a statute). 71 Mo. 560: 18 Abb. 

(N. Y.) Pr. 186 ; 2 Robt. (Ni Y.) 429. 

Transaction, banking, (what is not). 2 
Hall (N. Y.) 515. 

Transactions, (in a statute). 2 Campb. 129. 

TRANSCRIPT.— 

1. An official copy of certain proceed- 
ings in a court. Thus, any person inter- 
ested in a judgment or other record of a 
court can obtain a transcript of it. 

I 2. In some jurisdictions, when an appeal is 
brought, the appellant has to see that a transcript 
of the proceedings and evidence in the court be- 
low is prepared and transmitted to the appellate 
court by the proper ofHcex'. ‘ See Appeal, p. 65, 
note. 

Transcript, (what is not). Gilp. (U.'‘S). 44. 

TRANSORIPTIO PHDIS FINIS 
LEV ATI MITTENDO IN CANCBL- 
LARIUM. — A writ which certified the foot of 
a fine levied before justices in eyx’e, into the 
Chancery.— OHg, 669. 


TRANSORIPTIO REOOGNITION- 
IS PAOT.^ CORAM JUSTICIARIIS 
ITINERANTIBUS, cScc.— An old writ to 
certify a recognizance taken by justices in eyre. 
— Beg. Orig. 152. 

TRANSFER,— 

§ 1. Property. — In the law of property, 
a transfer is where a right passes from one 
person to another, either (1) by virtue of 
an act done by the transferor with that in- 
tention, as in the case of a conveyance or 
assignment by way of sale or gift, &c. ; or 
(2) by operation of law, as in the case of 
forfeiture, bankruptcy, descent, or intes- 
tacy. [See Mark. El. L. ^ 460 et spq.) A 
transfer may be absolute or conditional, 
by way of security, &c. See Assignment ; 
Bill op Sale ; Conveyance. 

g 2. Transfer of stock, &o.— In prac- 
tice, “transfer” is used principally in the 
sense of voluntary transfer, and is applied 
especially to the operation of changing the 
ownership of stock, shares, <fec., whether 
by registering an assignment or other in- 
strument, or by making a simple entry in 
the register kept for that purpose. The' 
person making the transfer is called tha 
“transferor,” and the person to whom it is 
made the “ transferee.” See Share ; Stock. 

? 3. Transfer into court.— In English 
Chancery and lunacjr practice, stocks and other 
securities standing in the names of tr-ustees, 
lunatics, and other persons, are sometimes or- 
dered to be transferred into the name of the 
paymaster-general pending the proceedings, in 
order that they may be kept in safety until the 
time comes for them to be transferred out of 
court to the parties entitled. See Certificate, 
p. 187, n. (17) ; Payment into Court. 

2 4. Transfer of land.— Land registered 
under the English Land Transfer Act, 1875, is 
transferred or conveyed by the execution of an 
instrument of transfer in the statutory form, and 
by the entry of the transfer on the register. 

29, 34 ; General Rules 23 ; Forms^ 23, 24.) The 
transfer of registered charges is similar. J 40 ; 

I General Rules 21 ; Form 21, See Charge, 2 
6 ; Lan3> Registries. 

? 5. Mortgage. — A transfer of a mortgage 
takes place in England when the mortgaged 
px’operty and the right to receive the mortgage 
debt are conveyed by the mortgagee, either 
alone or with the concurrence of the mortgagor, 
to a third person. Formerly it was an advant- 
age to obtain the concurrence of the mortgagor 
in order that he miglit covenant with the trans- 
feree for payment of the debt, for otherwise the 
transferee was obliged to sue for the del)t ns 
attornev of the wiortgagee (2 Dav. Free. Conv. 
815) ; tut now the assignee of a debt can sue in 
Ins own name. ( Jud. Act, 1873, s. 25, 6. The 
Conveyancing Act, 1881, provides for the use 
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of statutory forms of transfer in the wise of 
morigagefa made in pursuance oi the act, s. 27. 
See Chose, ^ 4.) As to the transfer of judg- 
ments, see Judgment, § 20. 

§ 6. Transfer of canse.— In procedure, 
•'transfer’^ is applied to an action or other pro- 
ceeding, when it is taken from the jurisdiction 
of one court or judge and placed under that of 
another. Any actiun in the High Court may 
be transferred’ from one division to another, or 
(in the case of an action in tiie Chancery Divi- 
sion) from one jud^e to another, by order of the 
Lord Chancellor; in the case of a transfer from 
one division to another, the consent of the presi- 
dent of each division is required- A division 
may also transfer an action to any other division 
•with the consent of the ijresident of the latter 
division. ( Jud. Act, 1S73, 1 36 ; Kules of Court, 
li. 1, 2.) In the Chancery Division, a transfer 
of a cause from one judge to another may be 
either for all purposes, or for the purpose of trial 
or hearing only. Buies of Court, li. 1 a. See 
j^iiovAL OP Causes. 

Tbansfer, (defined). 36 Conn. 429. 

(what constitutes). 46 Conn. 243, 244. 

(ab applied to negotiable paper). 37 

Miss. 441. 

(in act respecting disabilities of non- 
jurors). 1 Dail- (D. S.) 170. 

(of stock). 2 Conn. 679 ; 3 Id M4 ; 

6 Id 246; 6 Id 652; 10 Mass. 476, 481; 6 
Dick. (Mass.) 324 ; 9 Id. 202; 5 Halst. fK. J-) 
245 ; 2 Cow. (N. Y.) 770 ; 3 Paige <N.T.) 350; 
1 Sweeny (N. Y.) 643; 11 Wend. (N. Y.) 628; 
20 Id. 91 ; 22 Id. 348; 2 Bing. 393 ; 1 Str. 458, 
460, 535 ; Ang. dc A. Corp. ^ 381, 

TBAISISFBR OP CAUSES.— 
Eemotal of Causes- 

Teansperabie, (in a marriage settlement), 
9 Yes, 300. 

Transferred, (in a policy of insurance). 5 
Pick. (Mass.) 7G. 

Transferred, to be, (in a -win). 1 Barn. 
& C. 330; 2 DowL & By. 480. 

Transferuntur dominia sine titnlo 
et traditione, per usncaptionem, soil, 
per longam continuam et pacifloam 
possessionem (Co. Litt. 113); Bights of 
donunion are transferred witljout title or deliv- 
ery, by usucaption, to wit, long and quiet pos- 
session. 

Transqressio, (defined). Hob. 303, 

Transgressio est cum modus non 
servatur neo mensura, debit enim 
QUilibet in suo facto modum habere 
et mensuram (Co, Litt. 37) : Transgression 
is when neither mode nor measure is preserved, 
for every one in his act ought to have a mode 
and measare. 

TBAMSO-RESSIOITEI.— ^^6 De Trans- 

«RESSrONE, 

TRANSHIPMBNT.-^If a ship is in 
■distress in a foreign port, and the master 


is unable to carry the cargo further, he is 
generally entitled to tranship it, i. e. put it 
on board another vessel and forward it to 
its destination, and thus earn the freight. 
But he is not justified in. doing so if it 
would increase the freight payable by the 
shipper of the cargo, or cause a loss to the 
owners of the ship. Maud. & P. Mer. Sh. 
321 ,* Zay Shipm. 287. 

Transhipment, (defined). 9 Wend. (N. Y.) 
592. 

Transient, (in tax act). 57 Ala. 61, 

Transient persons, (who are). 51 Vt, 423, 
427. 

TRAHSIRE.— In the English law of mer- 
chant shipping, when a coabting ves.sel is about 
to sail from her port of lading, an account giving 
particulars of the ship and her cargo must be 
delivered in dupliaite to the customs collector 
of the port. He returns the original account, 
dated and signed by liim, and this constitutes 
the "clearance^' of the ship, and the “ transit e’^ 
or pass for the cargo ; i. e. it is an authority la 
the custom house officers to let the vessel sail. 
The transire must be delivered up to t lie collec- 
tor at the port of discharge belore any of the 
cargo is unladen. A general transire ninv be 
gninted to a coasting snip. Customs Consolida- 
tion Act, 1876, g 145 et seq. 

THANSIT-TRANSITUS.— 

Stoppage in Transitu. 

Transit in rem judicatam : It passes 
into or becomes a res judicata. A short mode 
of .saying that wlien a person lias obtained a 
judgment in respect of a given right of action, 
iie cannot bring another action for the same 
right, but must take j)rc)cee<iings to enforce Jiis 
judgment. King v. Hoare, 13 Mees. «& W. 494; 
Chit. Cont. 721. See Merger, ? 2; Beb Judi- 
cata. 

Transit terra cum onere (Co. Liu, 
233 a) : Land passes subject to any burden ullbct- 
ing it. 

TRANSITORY ACTION.— Ac- 
tion, ? 16. 

Transitory action, (what is) 5 T. B. 
Mon. (Kv.) 3; 6 Id. 322; 15 Me. H9 ; 16 Md. 
331 ; 6 Mass. 331 ; 7 Id 229; 27 Mich. 153; 1 
Halst. (N.J.) 298, 322; 2 ft/. 350; (U Harb. (N. 
Y.) 212; 14 Johns. (N. Y.) 134; 9 Wend (N. 
Y.) 472; 17 Id. 323; 3 Werg. dc K. (Pa } 500; 
41 Vt. 561 ; M. Bavjn. 120. 

(\yliiit is nf>t). 33 111. 289; 2 Litt. 

(Ky.) 262; 2 Watts (Pa.) 126. 

(distinguished from “local action”) 

2 Bibb (Ky.) 458. 

(in a statute), 13 Mass. 354. 

TRANSLATION. —The removing from 
one place to another ; the removal of a bishop 
to another diocese. 
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TRAN SLATIONS.— Copy rii^h . may 
exist in translations, these latter being 
regal ded as original works. See Cofy- 

HIGHT, § 6. 

TR,ANSLATITTJM BDIOTUM.— The 

edict ( or portiuu thereof ) which, a& being of a 
permanent cluiracter, was repeated (L e. ti*ans- 
ieried) from edict to edict by each succeeding 
praetor for his own particular year of office. 

(in a wdli). 4 T. B. 737, 749. 
TltANSPOKT YOU, YOU HAVE COMMITTED AN 

ACT FOR WHICH I CAN, (actionable). 4 Moo. 
& S. 337. 

TRrANSPORTATIOM.— Under Stat. 5 
Geo. IV. c. 84, which revised and consolidated 
the previous acts on the subject, the crown was 
enabled to appoint places beyond the seas to 
which offenders might be conveyed and kept to 
hard labor. Daring the present English reign 
the punishment of transportation was abolished, 
and til at of penal servitude (o', v,) substituted. 
4 8tepli. Com. 449. 

Transportation, (defined). 2 Barn. & Aid. 
258. 

(what is not). 2 Wheat. (U. S.) 120. 

Transportation op propeety, (what is). 
6 Cal. 452, 470. 

TRANSUMPTS.— In the Scotch law, an 
action of transunipt is an action competent to 
any one having a partial interest in a writing, 
or iinniediate use for it, to support his title or 
defenses in other actions. It is directed against 
the custodier of the writing, calling upon him to 
exhibit it, in order that a transumpt, L e. a 
copy, may be judicially made and delivered to 
the pursuer. — J5dl Did. 

Traveled part op the road, (In a statute, 
defined). 28 Mich. 32, 42; 4 Pick. (Moss.) 125. 

Traveled place, (in a statute). 7 Gray 
(Muss.) 98. 

Traveler, (defined). 35 Conn, 185 ; 3 Bam. 
Aid. 2S3, 285 ; 11 Pittsb. L. J. 407, and cases 
cited. 

(who is not). 43 Oopn. 154 ; 1 Hilt. 

(N. Y.) 193. 

(in a statute), 62 Me, 468; 63 Td. 

477; 65 Id, 34; 20 Am. Eep. 673; 8 Allen 
(Mass.) 237; 107 Mass. 347; 110 Id, 21, 23; 
Penn. (N, J.) 433; L. R. 1 C. P. 324. 

TRAVELJNC3-, (defined). 47 Ala. 42 ; 53 Id. 
519. 

(what is not). Coni. 345. 

(in a statute). 49 Ala. 350, 355; 57 

JN. U. 17. 

Travelings post, (defined). 6 East 584, 
5B5 n. 

■ — (in a statute). S T. R. 69. 

TRAVBBSE.- — Old Frhjkch: travmer, to 
deny; (Britt. 147a;) from Latin, traiuivmus, 

g 1. Pleadings, affidavits, In 
tlio ordinary practice, to traverse is to 
deny an allegation of fact- Tbct term is 


used both in pleadings and in affidavits; 
thus, if a plaintiff replies by simply join* 
ing issue on the statement of defense be 
traverses, ^. e. denies, all the material alle- 
gations in the defense. (Hull v. Eve, 4 Ch. 
D. 841.) As to special traverses, traverses 
de injurifi, <fec., under the old common law 
practice, see Steph, PL (5), 190, 193. See 
Confession and Avoidance. 

§ 2. So, in an answer to interrogatories, 
a denial of the allegation impliedly con* 
tained in an interrogatory is a traverse, 
and may be either simple or subject to an 
explanation or admission previously given. 
(See Answer, 1 1.) In an affidavit of docu- 
ments, again, the paragraph stating that 
the deponent has no documents in his pos- 
session except those specified in the affi- 
davit is sometimes called the ‘‘tr^iverse,^* 
because the affidavit is in the same form 
as if it were made in answer to ap inter- 
rogatory. Noel u. Noel , De G., J. & S. 461 ; 
Rochdale Canal Co. v. King, 15 Beav. 11. 

? 3. Office, or inquisition.— Traverse 
of office or inquisition is a mode by which 
a subject or citizen can, in certain cases, 
dispute an office or inquisition finding the 
crown or government entitled to property 
claimed by him. It was formerly a con- 
venient remedy, on account of the diffi- 
culty of obtaining redress against the 
crown by petition of right, but since the 
amendment and extension of the latter 
mode of proceeding, traverses of office 
have fallen into disuse. One of the most 
usual instances of their use was in resist- 
ing extents (see Extent), in which case 
the defendant or traverser (i. e. the person 
claiming the property) entered an appear- 
ance and claim, followed by a plea or 
traverse disputing the debt alleged by the 
crown, to which the crown replied or de- 
murred, and so on, until issue joined, 
when the cause was ti'ied by a jury at 
Westminster. Judgment for the crown 
on a traverse is, “that the subject take 
nothing by his traverse;” if for the sub- 
ject, it is judgment of amoveas wanw«— , 
“ that the queen’s hands be anmved,” &o. 
Chit. Prerog. 356 'e^ seq, / Tidd Pr. 1076. 

I 4. Dunacy.— Tliis procedure by traverse 
wiis extended to inouisUions in lunacy by 8tat 
2 and 3 Edw. VI. c. % Under the present Eng- 
liah practice, where a person has boon found 
lunatic by inquisition, (not by trial under Lun- 
acy Reg. Act, 1862, § 4 («ee iNquiEV, i 6), 
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in that case the inquisition can only be ques- 
tioned by new trial or new inquiry,) and wishes 
tn vacate it on the ground that he was of sound 
mind and capable of managing himself and his 
property when it was returned, he pre^nts a 
petition for leave to traverse the inquisition, 
wliich is done by filing in the Petty Bag Office 
a ti averse or plea alleging the insufficiency of 
the inquisition, to which the prosecutor of the 
conmiLs&ion replies in the name of the attorney- 
general representing the cn)wn. The record is 
then made up and carried into the Queen’s 
Bench Division for trial, and tried before a jury 
in the same manner as an ordinary ihsue. The 
result is eitlier to affirm or vacate the inquisi- 
tion. JElin. Pr. Lun. ch. is. ; Staunf. Prer, c. 20 ; 
pope Lun. 71. 

§ 5. Indictment. — Formerly, where a per- 
son indicted for a misdemeanor, but not actually 
in custody, traversed the indictment by pleading 
not guilty, the trial was postponed until the next 
assizes or sessions, and hence “traverse” came 
to mean “postpone.” The Stat. 14 and 15 Viet, 
c. 100, I 27, provides that no person shall be 
entitled to traveKe, i. e. postpone, the trial of 
any indictment. Arch. Cr. PI, 97, 

Tkaters:e, (defined). 2 Bouv. Inst. 294. 

TRAVBBSB OP AFT OPFICB. -Proof 
that an inquisition made of lands or goods by 
the escheator is defective and untruly made. 

TRAVERSER.— In Ireland, a prisoner. 

TRAVERSIISTG- ANSWER— TRAV- 
ERSING- NOTE.— In suits under the old 
English practice in Chancery, whei'e the defend- 
ant refused or neglected to file an answer to the 
IiilJ, the pkintiif might file either a traversing 
answer or a traversing note, which produced the 
same effect as if the defendant had filed an 
answer traversing the case made by the bill. 
(Dan. Ch. Pr. 43(>,) The modern practice dis- 
■oenses with tliese fictions. See Buies of Court, 
xxix. passim, Seej also, Pro Conpjesso* 

TRAVERSUM.— A ferry.— ifoTi. Angl, 

TREACHER, THBOHETOTTR, or 
TBBACHOUR.— A traitor. 

TREAHMILIj. — A n instrument of prison 
discipline in England. It is composed of a large 
revolving cylinder, having ledges or steps fixed 
round its circumference ; the prisoners walk up 
these kdges, and their weight moves the cylinder 
round. 

TREASON . — No RM an-Fkjsnch : tresoun, 
trrmi (Britt, 16 a); Latin, trad&^ej to deliver up, to 
bet? ay 

g 1. Treason, in its most general sense, 
is a crime committed by one person 
against another, to whom he is bound by 
some tie of allegiance or subjection, (4 
Bl. Coin, 75; Mirr, J. ch. 1, g 7.) It was 
formerly of two kinds in English law, high 


treason and petit treason. The former now 
alone exists. 

g 2. Hug'll treason. — A person commits 
high trea&on who does an overt act showing an 
intention to kill or depose the queen, or to do 
her any bodily harm tending to death or de- 
struction, maim or wounding, imprisonment or 
restraint; or to kill the wife of a king regnant; 
or to kill the heir-apparent to the throne; or 
who levies war against the queen ; or who 
attempts by insurrection to intimidate tlie queen 
or the houses of parliament; or wlio actively 
as.sists the queen’s enemies ; or who violates the 
wife of a king regnant, or the eldest dangliter 
of the sovereign, or the wife of tlie heir-appar- 
ent ; or who kills the lord chancellor, or one of 
certain other high officials of the crown. En- 
deavoring to deprive or hinder any person from 
succeeding to the crown under the Act of Settle- 
ment, or denying the validity of the Act^of 
Settlement, are also treasons. (4 Bl. Com. 75; 
Mirr. J. ch. 1, 1 7 ; 4 Steph. Com. 162 ; Steph. Cr. 
Dig. 32 et seq. ; Stats. 25 Edw. IIT. c. 2 ; 1 Anne 
I 2, c. 17 ; 6 Id. c. 7 ; 36 Geo. III.^ c. 7.) As to 
what are called treasonable felonies or treason 
felonies, such as acts showing^ an intention to 
depose the queen, or to intimidate her or the 
houses of parliament, see 11 and 12 Yict. c. 12. 
See Overt Act. 

High treason is punishable by hanging, or, ia 
the case of a man, by beheading, if so directed 
by the crown. Steph. Cr. Dig. 86 ; see the Felony 
Act, 1870, i 31. 

J 8. In American law.— The constitu- 
tion of the United States (Art. III., ^ 3,) 
defines treason to consist only in levying 
war against the United States, or in adher- 
ing to their enemies, giving them aid or 
comfort. This offense is punished with 
death. Act of April 30th, 1790, 1 Story U. 
S. Laws 83. 

§ 4. The offense of treason is an excep- 
tion to the ordinary criminal law (1) in 
being subject to limitation in respect of 
time (Stat. 7 Will, III. c. 3, providing that 
no person shall be prosecuted for treason 
but within three years after the offense, 
except in the case of a designed assassina- 
tion of the sovereign) (4 Steph. Com. 303) ; 
(2) in two witnesses being required for a 
conviction, unless the prisoner freely con- 
fesses his crime (Id. 426) ; and (3) in the 
prisoner being entitled to have a copy of 
the indictment and lists of the witnesses 
B.nd jurors delivered to him ton days before 
the trial, unless he is charged with com- 
passing or imagining bodily harm to the 
•Qvereign. Id, 420- 

? 5. Petty treason.— Petty treason was 
where a servant killed his master, a wife her 
husband, pran ecclesiastical person his su|jerio^ 
such a crime being considered a violation oi 
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private allegiance. Petty treason has been 
abolished by being converted into the crime of 
murder, from which it only differed in its pun- 
ishment, 4 Steph. Com. 76; Phillim. Ecc. L. 
38 ; Stat. 24 and 25 Viet. c. 100, § 8. See Ac- 
cessory. 

Treason, (defined). 2 Abb. (F. S.) 364. 

(what is). 1 Abb. (U. S.) 58; 4 

Cranch (U. S.) 486, 488; 11 Johns. (N. Y.) 
653; 2 Wheel.' Cr. Cas. xxii. 

(what is not). 4 Cranch (U. S.) 126. 

Treason, felony, or other crime, (in 
constitution of United States). 24 How. {U. S.) 
66, 99; 4Sawy. (U.S.) 457. 

TEEASONABLB.— Having the na- 
ture or guilt of treason. 

Treasonable practices, (are not treason). 
1 Stuart (L. C.) 4, 

TEBASUEB TROVE is where any 
money, coin, gold, silver, plate, or bullion, 
is found hidden in the earth or other 
private place. It belongs to the sovereign, 
unless the owner appears to claim it. {1 
Bl. Com. 295 ; 2 Steph. Com. 546.) The 
government may grant the right to treasure 
trove found within a certain district to a 
private person, e, g. the lord of a manor. 
See Derelict ; Pranchise ; Manor ; Pre- 
rogative; Wreck. 

TREASURER. — One who has the care 
of money or treasure. 

TREASURER OP A COUNTY.— 
See County Treasurer. 

TREASURER’S REMEMBRAN- 
CER,— He whose charge was to put the lord 
treasurer and the rest of the judges of the Ex- ! 
chequer in remembrance of such things as were 
called on and dealt in for the sovereign’s behoof. 
TJiere is still one in Scotland. 

TREASURY. — ^That fiscal department! 
of the government which controls the pay- 
ments of the public money in accordance 
with the votes of the legislature. 

Treasury, (defined). 10 Mich. 54, 86. i 

(svnonymous with “ti*easurer”). 6 

Conn. 288, 290. 

(equivalent to ** State treasury" in 

constitution of Arkansas). 27 Ark. 625. 

TREASURY BBNCH.-The front seat 
on the right hand of the speaker of the House 
of Commons, upon which the meiubers of the 
ministry who have seats in that house sit. 

TREASURY CHEST FUND,— A fund, 
In Exiglaiul, originating in the unusual balances 


1 of cenain grants of public money and which is 
used for banking and loan purposes by the com- 
inisssionei-s of the treasury. Ita amount was 
limited by 24 and 25 Viet. c. 127, and has been 
further reduced to one million pounds, the resi- 
due being transferred to the consolidated fund, 
by 36 and 37 Viet. c. 56. See Consolidated 
Fund. 

Treasury notes, (are not money or cash). 
3 Conn. 534. 

TREATY.— 

I 1. Agreement.— In private law, 
treaty signifies the discussion of terms 
which immediately precedes the conclu- 
sion of a contract or other transaction. A 
warranty on the sale of goods, to be valid, 
must be made during the treaty preceding 
the sale. Chit. Cont. 419. 

I 2. Foreign States, — ^In public and 
international law, a treaty is an agreement 
between the governments of two States. 
[See State.) Such an agreement is, of 
course, not enforceable by legal proceed- 
ings. [See Law, g 2 ; International Law.) 
In England, the power of making treaties 
with foreign States is vested in the crown 
as part of its prerogative. (2 Steph. Com, 
490.) In some cases, however, treaties 
made by the crown are not valid in the 
courts, unless concluded under the powers 
of an act of parliament. (For an instance, 
see Extradition.) In the United States, 
treaties are made by the president, by and 
with the consent of the senate, provided 
two-thirds of the senators present concur. 
Const. Art. 2, § 2, n, 2. - 

Treaty, (in a conti*act). 2 Pet, (U. S.) 314; 
6 Id. 735. 

(in United States constitution). 14 

Pet. (U. S.) 57. 

(in treaties between the United States 

and the Cherokee Indians). 6 Pet. (U. S.) 519. 

TREBLE COSTS— TREBLE 
D A M A OE S .See Costs, § 7 ; Double 
Damages. 

Treble costs, (when allowed). 2 Barn. 
Aid. 393; 4 Barn. C. 154; 1 Chit. 337 n. 

(how computed). 5 Halst. (N. J.) 

148; Penn. (N. J.) 110, 340; South. (N. J.) 
513; 1 Chit. Gen. Pr. 27. 

(in a statute). 9 Wend. (N. Y.) 443, 

Treble damages, (what are). 6 Dowl. 
Rr. 1 ; 3 Moo. & S. 748. 

* (when allowed). 25 Wend. (N, Y.) 

422. 

Treble damages and costs of suit, (in a 
statute). 1 Ld. Baym. 19. 
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TREBUCBIET. — A tumbrel, castigatoiy, or 
cucking-stool. See Castigatobt. 

Tree, (means a standing tree”). 2 Dev. 
(N. C.; 162. 

Trees, (property in). 1 Ld. Eaym, 737 ; 1 
Chit. G-en. Fr. 652. 

(grant of). 1 Atk 176; 11 Co. 46, 

48 ; 2 P. "Wms. 242. 

Trees, all, (an exception of, in a lease). 8 
East 190. 

Trees a^std ttkbeewood, (in a lease). 1 
Chit. Gen. Pr. 1S3, 

TBBEiT. — ^Fine wheat. 51 Hen. IIL 

TBBMAaHJM — TBEIVEESIIJM — 
TBBMISSIIJM. — ^The season or time of 
sowing summer com, being about March, the 
third month, to which the word may allude.— 
Condi 

TREMELLUM.— A granaiy. 

Tres faoiunt coUe^ttm (D. 50. 16. 85) : 
Three make a corporation. At least three 
members are necessary to constitute a corporar 
tion. 

TBBSAlTIiB. — An abolished %mt sued on 
ouster by abatenient, on the death of the grand- 
fathei^s grandfather, 

TRESPASS.— A generic nfime for 
various torts, most of them being distin- 
guished by the Latin words formerly used 
in the appropriate writs. 

1 1. Vi et armis—- Quare cL fr. — Tres- 
pass amis (^‘with. force and arms”) 
includes injuries to the person accom- 
panied with actual force or violence, as in 
the case of battery and imprisonment 
(Broom Com. L. 125), and the act of enter- 
ing on another man^s land without lawful j 
authority. This latter kind of trespass (in 
which the ''force ” is implied or fictitious) 
is also called trespass quare clauswm fregU, 
"because he [the defendant] broke or en- 
tered into the close” or land of the plain- 
tiff^ JTot only entering a man^s land, but 
also the acts of allowing cattle to stray 
into his land, or driving nails into his wall, 
or digging the minerals under his land, 
constitute trespass qu, cl fr, (Underh. 
Torts 159.) To enable a person to bring 
an action of trespass qu. cl fr.^ he must 
have actual possession of the land. There- 
fore, an heir of land cannot maintain an 


action for trespass comnaitted before he 
took possession by entry. 3 Steph. Com. 
399. See Possession, ?? 11, 12. 

I 2. Ab initio. — Where a person has 
by law the right to enter on the lands of 
another for a certain purpose, and, after 
entry, he does something which he is not 
entitled to do, then he is considered a tres- 
passer ah initio, or as if his entry had been 
unlawful. Six Carpenters' Case, 8 Co. 
146 b. 

I 3. Coniin'uxng. — A continuing tres- 
pass is one which is permanent in its na- 
ture; as, where a person builds on his own 
land so that part of the building overhangs 
his neighbor's land. 

I 4. De bonis asportatis.— Another 
variety of trespass vi et anms is trespass 
de bonis asporiatis, for the wrongful taking 
of chattels. (Broom Com. L. 807.) In- 
juries committed to chattels white in the 
owner’s possession {e, g, by poisoning his 
cattle), are also classed under the head of 
trespass vi et armis. Id, 809; Underh. 
Torts 209. 

g 5. Trespass on tlie case is a class 
of torts for which no remedy existed at 
common law until the Statute of West- 
minster 2 (13 Edw. I. c. 24) directed that 
whenever a writ existed, and "in a like 
case” {in oomimili oasu), falling under the 
same right, and requiring a like remedy, 
no form of writ was to be found, then a 
new writ should be framed. The principal 
distinction between trespass net armis and 
wrongs for which writs were framed under 
this statute (hence called writs of " trespass 
on the case,” or case” simply), is that in 
the former the damage is direct, and in 
the latter consequential. Thus, if a man 
throws a log on a highway, and in so doing 
injures a person, this is trespass ; but if the 
log lies on the ground, and a person is 
injured by falling over it, this is case. 
(Broom Com. L. 126. Hence in actions 
on the case the words used in the writ 
were not vi et armis, but oonira pacem nos-- 
tram, " against our peace.” See Termee de 
la Ley, s. v, Trespass.) The principal action 
for trespass on the case, having a specific 


*3 Steph. Com. 364, 398. The fiction of Begieter have sometimes the words vi et armis 
"implied force” in a peaceable though wrongful sometimes not. It is therefoi^e probable that 
entry on tend is not Justified by the old authori- they were originally only inserted where the 
ties; the forms for trespass gu, cl fr. in the trespass was forcible as well as wrongful. 
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name, is tr'^ver iq. v ) (Assumpsit is also a i 
variety of trespass ou the case. Steph. PL 
18), but the class also includes a large 
number of torts having no specific name, 
especially those arising from negligence, 
fraud, &c. Die. Part. 24. 

§ 6. Trespass gives rise to a right of ac- 
tion for damages. See Tort, 2 2, 

Trespass, (defined). Hempst. fU. vS.) 30. 

(a devastavit is not). 12 Sera. & R. 

(Pa.) 58. 

TRESPASS DE BONIS ASPOR- 
TATIS ,— See Trespass, | 4. 

TRESPASS ON THE CASE.— 
Trespass, | 5. 

Trespass ok the case, (defined). 22 Conn, 
20, 23. 

TRESPASS QUARB CLAUSUM 
PREGIT.— See Trespass, g 1. 

TRESPASS TO TTCY TITLE.— The 
name of the action used in one or two of 
the States for the recovery of the posses- 
sion of real property and damages for any 
trespass committed upon the same by the 
defendant. 

TRESPASS YI ET ARMIS.— See 
Trespass, g 1, 

TRESPASSER, — One who commits a 
trespass. 

TRESPASSER AB INITIO,— 5ee 
Trespass, g 2. 

TRBSTONARE. — ^To turn or divert an- 
other way. — Cowell. 

TRET.— ^ee Tare akd Tret, 

TRETHINGS,— Taxes, imposts. 

TREYTS. — Talcen out or withdrawn, as 
withdrawing or discharging a juror, 

TRIA CAPITA. — In the Roman law, 
were Ubertaa, and i. e. citizen- 

ship, freedom, and family rights. S^e Caput ; 
Status. 

TRIAXi. — Or.n French: trier; from late Latin, 
trlUire, to sift, separato, determine; from I^atin. tnere. 

to thrash corn. miez. Worth it. 441 ; IJttre e v 
A form ifetrier occurs In Britt 127 a. j In tht* old wrifeTS 
“ trial ’ signified not only the trial of questions tif laet, 
but also what we call the argument or hearing ques- 
tions of law, e. g. on demurrer. Co. Lltt. 124. 

g 1. Trial is that step in an action, 
prosecution or other Judicial proceeding, 
by which the questions of fact in issue are 


j - — — 

i decided, (^ce Fact; Issue; Questions op 
Law.) In actions in the English High 
Court, there are five principal modes of 
trial, viz.: trial before a judge and jury 
before a judge alone, before a judge with 
assessors, before a referee alone, and be- 
fore a referee with assessors. (Rules of 
Court, XXX vi. 2.) Assessors are unknown 
in American practice, but the other three 
modes of trial are common. 

g 2. Jury. — Trial before a judge and 
.iury, (formerly called trial •per pai.%'^) is 
a mode of trial peculiar to the courts 
having common law jurisdiction. While 
Courts of Chancery are empowered to 
summon juries to try questions of fact, 
the power is seldom exercised. Where 
the action is of such a nature that either 
party is entitled to have it tried by a jury, 
then either party may insist on its being 
so tried, unless it is a case coming within 
the power of compulsory reference ^pos- 
sessed by the court. [See Notice op 
Trial; Reference, g 4.) Therefore either 
party may require an action for assault to 
be tried by a jury, while no such right 
exists in the case of an action for specific 
performance, for dissolution of a partner- 
ship, or the like. See Swindell v. Birming- 
ham Syndicate, S Oh. D, 127; Rushton v. 
Tobin, 10 Id. 558. 

g 3. A trial by jury consists of the oper- 
ation of calling and swearing the jury [nee 
Challenge; Jury), of a speech by the 
counsel for the plaintiff [m Open, g 2), 
the examination, cross-examination and 
re-examination of his witnesses; a speech 
by the counsel for the defendant, followed 
by the examination, cross-examination 
and re-examination of his witnesses, and 
a summing up of their evidence by him ; 
the reply or speech by the plaintiff’s coun- 
sel; the summing np of the whole case 
by the judge for the jury ; and, lastly, the 
jury's vertlict. (Sm. Ac, 130 et seq.; 3 
Steph. Corn. 512; Kino v. Rudkin, 0 Ch. 
D. 160. See the various titles; alsoj 
Right to Begin.) It sometimes happens, 
however, that the trial comes to a prema- 
ture end by the non-appearance of one of 
the parties, or by non-suit [q. v.)^ or the 
withdrawal of a juror ((/'. v.) If the plaint- 
ifiT does not appear at the trial, the action 
is dismissed; if the deiexidaut does not 
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appear, the plaintiff must prove his case, 
so far as the burden of proof lies upon 
him. A verdict or judgment so obtained 
may be set aside by the court upon terms. 

2 4. Trial at bar. — Sometimes a trial is 
ordered to take place before several judges 
and a jury; this was formerly called a 
“ trial at bar ” (see Bar, 2 3), as opposed to 
the ordinary trial, which is sometimes 
called, by way of distinction, trial at nisi 
prius.’’ See Nisi Prius. 

2 5. New trial. — Wliere the judge who 
tried the action has misdirected the jury 
in point of law, or admitted evidence 
which ought to have been refused, or re- 
jected evidence which ought to have been 
admitted, or where the jury have found 
against the w'eight of the evidence, or given 
excessive or grossly inadequate damages, 
and, generally, wherever it is clear that a 
fair trial has not been had, the party ag- 
grieved may obtain an order for a new 
trial on motion made for that purpose. 
(See Rule, 2 3.) The whole proceedings 
on the trial are then gone through afresh, 
and, if the case is again not properly tried, 
a third trial may be ordered, and so on. 
Sm. Ac. 149 et seq. 

2 6. Trial before judge, referee, &o 
—The other modes of trial are similar to 
trial before a judge and jury, except that 
the calling and sxvearing of the jury, and 
the summing up by the judge, are neces- 
sarily absent. Where the trial is before 
a judge alone, the evidence is sometimes 
taken by affidavit. 

2 7. Trial with assessors.— Admiralty 
actions involving nautical questions, e. g. actions 
of collision, are generally tried in England be- 
fore a judge wdth Trinity Masters sitting as asses- 
sors (o'. 13.) Rose. Adm. 179. 

The following kinds of trial are either obso- 
lete or very rare. 

2 8. By the record— By certificate.- 
Tj*ial by the record is whei-e issue is joined as to 
the existence of a particular record {q. v ,) ; such 
an issue is tried by the court itself on production 
of the record. (Sm. Ac. (11 edit.) 12C; Arch. 
Pr. 750.) Trial by certificate is where a fact 
can only be proved by tiie certificate of a pub- 
lic official; thus, the custom of the city of 
London in respect of foreign attachment is 
proved by the oral certificate of the recorder. 
Mayor of London v. Cox, L, R. 2 H. L. 239. 
See Co. Litt. 74a; 9 Co. 30b et seq.i 3 Bl. 330, 
for other obsolete varieties of trial. 

2 9. County court,— In county court 
actions, the plaintiff appears in court on 


the return day of the summons, and the 
defendant must appear to answer the 
plaint. On answer being made in court, 
the judge proceeds to try the cause in a 
summary way. (Poll. C. C. Pr. 159.) In 
small cases the plaintiflf and defendant are 
sworn and make their statements to the 
judge, being asked questions by him wdien 
necessary; but in cases w^here counsel or 
solicitors are employed, and a jury, sum- 
moned, the course of proceeding resembles 
that on a trial in the superior courts. 

2 10. Criminal procedure. — In crimi- 
nal cases, the trial of a person accused of 
a crime usually takes place before a judge 
and petty jury, or at bar, i e. by a jury 
before three or more judges; this last 
mode of trial is only used in* important 
cases. (See Queen's Bench.) The steps 
on a criminal trial are substantially the 
same as those above described (supra, 2 4), 
substituting “prosecutor" for ‘'plaintiff,'^ 
and “ prisoner" for “defendant.” (4 Steph. 
Com. 416. See, also, Acquittal; Convic- 
tion.) The obsolete modes of trial by 
ordeal, by the corsned, and by battle, will 
be found described in Blackstone (4 BL 
Com, 842), and also under the appropriate 
titles in this work. 

2 11. Trial by peers.— In cases of treason 
and felonv, iu England, a nobleman is entitled 
to be tried bv his peers, i e. by members of the 
House of Lords. 1 Bl. Com.40L See Certio- 
RABi, 2 4; House of Lords; Lord High 
Steward. 

Trial, (defined), 32 Cal. 265 ; 39 Ind. 1 ; 
112 Mass. 343. 

(distinguished from “hearing”). 74 

Ind. 362; 129 Muss. 603, 612; ^28 Mich. 527. 

(as referring to an issue of fact and 

not a question of law). 16 Sim. 250. 

(in a statute). 4 Mas. (U. S.) 232, 

237; 1 Abb. (JST. Y.) Pr. 125; 4 Jd, 202; 4 
(N. Y.) 609; 28 How. (N. Y.) Pr. 184; 63 
343 ; 3 E. D. Smith (N. Y.) 648 ; 3 Pittsb. (Px: 
109. 

TRIAL BY JUBY.—See Trial, 2§ 2, 3 

Trial by jury, (defined), 11 Nev. 39; 11 
B. 1. 182, 184. 

Trial, final, (what is not). 19 Wall, (CJ. 
S.) 214. 

TRIBUNAL.— The seat of a judge ; a 
court of justice. 

TRIBUNAtrX DB COMMBBOB.— 
In the French law, courts consisting of a presi- 
dent, judges, and substitutes elected in an assem- 
1 bly 01 the prindijal trader«» No person under 
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thirty years is eligible as a member of the 
tribunal, and the president must be forty years 
ot age at the leiist. The tribunal takes cogni- 
zance of all cases arising between merchants, 
and also of all disagreements arising among 
partners. The course of procedure is as in civil 
cases, and with an appeal to the regular courts. 
— Brown. 

TRIBUTE. — Payment made in ac- 
knowledgment; subjection. 

TRICE SIM A.— An ancient custom in a 
borough in the county of Hereford, so called 
because tliirty btirgesses paid Id. rent for their 
Louses to the bishop, who was lord of the manor. 
—Lib. NiL Here/. 

TRIDING-MOTE.— The court held for a 
tridiiig or trithing. — Cowell. 

TRIElSTNIAIi ACT.— An act passed by 
the Long Parliament, 1640-1, and repealed by 
the Convention Parliament, 1660, and more par- 
ticularly the Act 6 'Will. & M. c. 2, whereby 
every parliament, unless sooner dissolveil, came 
to an end in three years. It was repealed on 
the accession of G-eo. I. by the Septennial Act. 

TRIENS. — A third part; also, dower. 

triers', or TRIORS.— Persons 
sometimes appointed by the court (when 
necessary) to decide challenges to jurors, 
where no jurors have been already sworn 
on the jury. As soon as two jurors are 
sworn, they, or the court, generally decide 
all subsequent challenges. Challenges to 
tlie array may be tried by the court. Arch. 
Pr. 392. See Challenge ; Elisors. 

TBINBPOS. — In the civil law, the male 
d aceiulant in the sixth degree in direct line. 

TRHTITY HOUSE is the short name nsu- 
aU^> given to '^The master, wardens and assist- 
ants of the guild, fraternity or brotlierhood of 
the most glorious and undivided Trinity, and 
of Bt, Clement in the parish of Deptford Btrond 
in the county of Kent;” also called the “Cor- 
j)oration of the Tidnity House of Deptfoi’d 
Btrond,” It was incorporated in the reign of 
lleniy VIU*, and charged by many successive 
charters and acts of parliament with numerous 
duties relating to the marine, especially in rela- 
tion to pilotage (q. v.), and the erection and 
maintenance of lighthouses, beacons and sea- 
marks. Kng. Kerch. Shipp. Act, 1854; 3 Steph. 
Com. 156 H seq. 

TRINITY MASTERS are elder brethren 
of tlie Trinity House. If a question arising in 
an admiralty action depends upon technical skill 
and cKperience in navigation, the judge or coiirt 
is ubuaiiy assisted at the hearing by two Trinity 
Masters, who sit its assessom and advise the court 
on qjestions of a nautical character, Wms. <& 
B. Adm. 271. See A««S3Sssoe. 


TRINITY SITTING'S.— Sittings of the 
English Court of Appeal and of tlie Higli Court 
of Justice in London and Middlesex commenc- 
ing on the Tuesday after Whitsun week and ter- 
minating on the 8th of August (Jud. Act, 1875, 
Ord. LXL, r. 1). 

TRINITY TERM.— One of the four legal 
terms in England, beginning on the 22d May, 
and ending on the 12tii of June. 

TRINOBANTBS, TRINONANTHS, 

or TRINOV ANTES, Inhabitants of' 

Britain, situated next to the Cantii northward, 
who occupied, according to Camden and Baxter, 
that country which now comprises the counties 
of Essex and Middlesex, and some part of Sur- 
rey. But if Ptolemy be not mistaken, their 
temtories were not so extensive in his time, as 
London did not then belong to them. The 
name seems to be derived from the three^ follow- 
ing British words: Tr/, vow, kani, i. e. inhabit- 
ants of the new city (London ). — IJncycL Land. 

TRINOD A NBOBSSITAS.— Under this 
denomination are comprised three distinct im- 
posts, to which all landed possessions, not except- 
ing those of the church, were subject, viz. : ( 1 ) 

Bryge-bot, for keeping tlie bridges and liigh 
roa(& in repair . — PonUfi comtructio. (2) Burg- 
bdt, lor keeping the burgs or forti'es&es in an 
efficient state of defense . — Arcis const /ucih. (3) 
iFyrd, or contribution for maintaining the mili- 
taVy and naval force of the kingdom . — Ane 
Inst. Eng. 

TRIORS,— Triers, 

TRIPARTITE.— Divided into three 
parts, having three correspondent copies; 
a deed to which there are three distinct 
parties. 

TRIPLIOATIO.— A rebutter. 

TRISTIS. — A forest immunity. Manw. 

1 , 86 . 

TRITAVIA. — Tn the civil law, a great- 
gran<lmother^s gi-eat-grandmother ; the female 
ascendant in the sixtli degree. 

TRITAVTJS.— In the civil law, a great- 
grandfather’s great-grandfather; the male 
ascendant in the sixth degree. 

TRITHINQ-.— The third part of a hire or 
province; a riding. — Cowell. 

TRITHINO-RBBVB.— A governor of a 
trithing, 

TRHrMYIR* — A trithing man or constable 
of three hundred. — CoweiL 

TRIVERBIAL DAYB.-Jndidal days, 
when the courts are open for business ; so called 
from the three words do, dico, and addico. 

TRONAGB,— A customary duty, or toll 
for weighing wool. — Cornell. 
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TBrONATOB.— A weigher of wool. — 
CoicelL 

TROPHY MOKEY. — Money formerly 
collected and raised in London, and the several 
ct>uiities of England, towards providing harness, 
and maintenance for the militia, &c, 

TbOITBILB A2n> "EXPENSE, FTTIiL iNDEJtNITY 
rOR THE, (in a statute). 122 Mass. 338. 

TROVER. — In common law practice, 
the action of trover (or trover and conver- 
sion) is a species of action ou the case 
[spe Trespass, ? 5)/and originally lay for 
the recovery of damages against a person 
who had found another’s goods and wrong- 
fully converted them to his own use ; sub- 
sequently the allegation of the loss of the 
goods by the plaintiff and the finding of 
them by thedefendant was merely fictitious, 
and the action became the remedy for any 
wrongful interference with or detention 
of the goods of another. (3 Steph. Com. 
425.) The name “ trover” is sometimes 
applied to an action brought for the same 
purpose under the modern English and 
code practice, though, at the present day, 
it is probably more usual in such a case to 
bring an action claiming delivery of the 
goods and damages for the wrongful de- 
tention. Ill an action of trover the plain- 
tiff can only recover the value of the 
goods, not the goods themselves. See De- 
tinue; Tort; Writ of Delivery. 

Teovbb, (when will lie). 6 Mass. 104. 

(who may maintain). 7 Halst. (IST. X) 

294. 

(declaration in). S Gr. (N. J.) 337. 

(for a bill of exchange). 1 Esp. 60. 

TROY WEIGHT.— A weight of 
twelve ounces to the pound, having its 
name from Troyes, a city in Aube, France. 

TRUCE.— In international law, a sus- 
pension or temporary cessation of hostili- 
ties between belligerent powers; an armis- 
tice. Wheat. Int, L. 442, 

TRUOHMAlSr.-An interpreter. 

TRUCE ACT is the statute 1 and 2 Will. 
IV, c. 37, passed to abolish what is commonly 
called the “ truck system,” under which employ- 
ers were in the practice of paying the wages of 
their work people in goods, or of I'equiring them 

purchase goods at certain shops ; this led to 
laborers being compelled to take goods of inferior 
quality at a high price. The act applies to all 
artificers, workmett and laborers, except those 


engaged in certain trades, especially iron and 
metal works, quarries, cloth, silk and glass 
manufactories. It does not apply to domestic or 
agricultural servants. Sin. Mast. & S. 166 ; Stat, 
23 and 24 Viet. c. 161, § 28. 

Truck wagon, one cart or, (in a statute), 
71 Me. 165. 

TRUE BILL.— Indictment* 

True bill, (indorsed on an indictment). 6 
Car. & P. 354. 

( effect of omission of ). 6 Wheel. Am. 

C. L. If. 

True iNVENToa, (defined). Fess. Pat. 321. 

True owner, (of goods, who is). 1 Atk. 185. 

TRUE, PUBLIC AND NOTORIOUS. 
— ^These three qualities used to be formally pre- 
dicted ill the libel in the Ecclesiastical Coiu-ts, 
of the charges which it contained, at the end of 
each article severally. 

True value, (what constitutes). 2 Mas. (D. 
S.) 393. 

(in duty act). 11 Wheat. (U. S.) 419. 

True vote, (definedh 16 Fla. 17. 

Trunk of linen, (trover will lie for). 7 
Mod. 142. 

TRUST.— 

? 1. A trust, in its simplest form, is a 
relation between two persons, by virtue of 
which one of them (the trustee) holds 
property for the benefit of the other (the 
ceshti que trust)^ while as regards the rest 
of the world he (the trustee) is, for most 
purposes, absolute owner of it, (As to 
trusts generally, see Lew. Trusts ; Wats. 
Comp. Eq. 839 et srq. As to the origin of 
trusts, see Butler’s note to Co. Litt. 290 b, 
and title Use,) The right of the cestm que 
trust to that benefit is enforceable as a per- 
sonal right only against the trustee and 
those who have acquired interests in the 
trust property with notice of the trust. 
As between the trustee and the cestui que 
trust, and those claiming under them, the 
cestui que imst is in effect beneficial owner 
of the trust property (Burgess Whoato, 
1 Ed. 224 (at p. 2o0)), either absolutely or 
with restrictions according to the nature 
of the trust. As trusts were formerly en-* 
forced only in equity, he is sometimes 
called “equitable owner.” See Equity, J 7; 
Estate, g 13; Ownership, ? 10. 

? 2. Aesijgnments of trusts.— This 
equitable ownership or interest is assign- 
able, except in the case of a restraint on 
alienation or anticipation {see those titles), 
or of a discretionary trust {infraf I 14). 
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By the Statute of Frauds {q. t?.) all grants 
and assignments of trusts must be in 
writing, signed by the grantor or assignor. 
Ko particular form of words is required 
for an assignment of a trust, but it is the 
custom to employ the same kind of in- 
strument and the same form of words as 
if the interest were legal instead of equita- 
ble. Wms. Eeal Prop. 169 ; Lew. Trusts 
494. 

2 8. Devolution of trusts. — The 
devolution of a trust, L e, of an equitable 
estate or interest in property, follows the 
rules of law applicable to a corresponding 
legal estate or interest; therefore, if A. 
holds land in trust for B. absolutely, and 
B. dies intestate, his heir (whether heir-at- 
law, or heir in gavelkind or borough Eng- 
lish (Wms. Beal Prop. 168), according to 
the tenure of the land,) becomes cestui que 
trust, or beneficial owner, of the land; in 
the case of personal property, B.'s interest 
would pass to his executors, and be dis- 
tributed, after payment of his debts, 
among his next of kin. (Sfee Assets, 2 3 ) 
Trust property is liable to be taken in exe- 
cution, (see Elegit, 2 2; Execution, 2 5; 
Statute of Feauds;) and if the cest^d que 
trust becomes bankrupt it vests in the 
trustee in his bankruptcy. The ownership 
of the trustee, on the other hand, is not 
subject to his debts, does not pass to his 
trustee if he becomes bankrupt, and is not 
liable to succession duty on his death. 

’ Trusts arise either by the act of the party 
or by operation of law. 

2 4. Trusts by act of the party.— 
Trusts by act of the party are either ex- 
press or implied. 

2 6. Express. — An express trust is one 
created by clear words; as, where A. gives 
I)roperty to B. in trust for C., or otherwise 
expresses a clear intention that 0. shall 
have the benefit of it, provided that it is 
not of such a nature as to take effect as a 
use under the Statute of Uses. (See Use.) 
A. is called the author of the trust, or the 
settlor, testator, <fco., according to the in- 
strument by which the trust is created. 
As to where writing is required for the 
creation of trusts, see Beolakation, 2 3 ; 
Statute of Feauds. afec, Seceet 
Teusts. 

2 6. With reference to the completeness 

VOL. H. ^ 


with which they are expressed by the 
author of the trust, trusts are of two 
classes, viz.: (1) Those in which the 
objects of the trust are completely indi- 
cated; and (2) those in which they are 
not. 

2 7. Executed trust — Executory 
trust. — Trusts of the former class are 
again divisible into trusts executed and 
trusts executory. An executed trust is 
one in which the limitations of the equi- 
table interest are complete and final ; as if 
A. conveys property in trust for C. for life, 
and after his death in trust for D. abso- 
lutely. In an executory trust the limita- 
tions of the equitable interest are intended 
to serve merely as minutes or instructions 
for perfecting the settlement at some 
future period, (Lew. Trusts 89 ; 1 White 
<& T. Lead. Cas. 18; notes to Glenorchy v, 
Bosville, Cas. t. Talbot 3;) thus, a trust in. 
marriage articles to settle land on the in- 
tended husband for life, with remainder to* 
the heirs of the body of the husband and. 
wife, is Executory, because it contemplates 
a future settlement in accordance with the 
intention expressed by the articles, which 
is that such a limitation may be made as- 
will give the husband a life estate only, 
with remainder to the eldest and other 
sons successively in tail; the distinction 
is important, for if fhe limitations in the* 
articles were treated as final, (in other 
words, as an executed trust,) they would, 
under the rule in Shelley’s Case (q, v.), 
give the husband an estate tail, which 
would enable him to defeat the interests- 
of the issue. Ib. 

2 8. Power in the nature of trust- — 
A trust in which the objects are not com- 
pletely indicated is sometimes called a 
“power in the nature of a trust,” or a 
“ mixture of a trust and power ; “ in other 
words, a trust of which the outline only is 
sketched by the settlor, while the details- 
are to be filled up by the good sense of 
the trustees (Lew. Trusts 19); as if A. 
gives property to B. with power (or upoiv 
trust) to dispose of it among A.’s relations,, 
then, in default of a disposal by B., the* 
property will be divisible among A.’s next 
of kin. (Salusbury v. Denton, 3 K, <fc I. 
529; 2 White <fc T. Lead. Cas. 876.) “A. 
disposition of this kind contains a mix^ 
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ture of trust and power. The crust must 
be exercised for relations and kindred of 
some description or other. The power of 
selection belongs to those to -cvhom the 
testator has thought right to confide it. 

, . . If there is any person entitled to 
cxendse the power, the trust will be for 
those of the relations and kindred whom 
such person shall select; if the power is 
extinct the trust is for those w'ho answer 
the description of relations and kindred 
according to the construction this court 
may put upon these words.^’ Per Sir W* 
‘Grant, Cole v. Wade, 16 Yes. 43. 

With reference to their purposes, trusts 
:are either public or private. 

S 9. Public trusts. — ^!Ey public must 
he understood such as are constituted for 
'llie benefit either of the public at large or 
^of home considerable portion of it answer- 
dug a particular description. To this class 
l^elong all trusts for ekantaUe purposes, 
and indeed public trusts and charitable 
trusts may be considered in general as 
^fivnonymous expressions/' Lew. Trusts 
-. 20 . 

? 10, Private trusts.— * In private 
♦trusts the beneficial interest is vested abso- 
lutely in one or more individiuds, who 
rare, or within a certain time may be, 

* definitely ascertained, and to whom there- 
fore, collectively, unless under some legal 
'disability, it is, or within the allowed limit 
will be, competent to control, modify or 
determine the trust.” (Lew, Trusts 20.) 
Public trusts are necessarily administra- 
tive [q. V.); private trusts, on the other 
hand, may be simple [passive] or special 
[active]. 

g 11. Simple, or passive trusts. — 

^‘The simple trust is where property is 
vested in one person upon trust for 
another, and the nature of the trust, not| 
being prescribed by the settlor, is left to, 
the construction of law. In this case the ! 
eestid que trust hasyKS hahmd% or the right 
to be put in actual possession of the prop- 
erty, and jus disponendit or the right to 
call upon the trustee to execute convey- 
ances as the cestui que trust directs f he is, 
in short, absolute equitable owner of the 
property. See Tbustke, 1 10. 

2 12. Special, or active trusts.— 

^*The special trust is where the machinery 


of a trustee is introduced for the execu- 
tion of some purpose particularly pointed 
out, and the trustee is not, as before, a 
mere passive dooositary of the estate, but 
is called upon to exert himself actively in 
the execution of the settlor’s intention; 
as where a conveyance is to trustees upon 
trust to sell for payment of debts” (Lew. 
Trusts 18), or to pay the income to a 
given person during his life. [See Settle- 
ment.) With reference to the obligatinns 
of the trustee, special trusts are divisible 
into imperative and discretionary. 

g 13. Imperative trusts. — An impera- 
tive trust is where the trustee is bound to 
act in the manner directed; thus, if the 
property is given upon trust to sell, the 
trustee is bound to sell. 

g 14. Discretionary trusts. — A dis- 
cretionary trust is where the perfornmnce 
or exercise of the trust, and' not merely 
the mode of its exercise, is left to the dis- 
cretion of the trustee; as if property is 
given to B. upon trust to apply it for the 
benefit of 0., or hia wife and children, 
during bis life, in such manner and so 
long as B., in his discretion, shall think 
best; such trusts are not unfreqiiently in- 
serted in wills and settlements, when it is 
desired to prevent an allowance given to a 
spendthrift and hia family from being 
assigned by him, or taken by his creditors 
on his bankruptcy, because, as the trust 
cannot be enforced against the trustee, 0, 
has no interest capable of being sold or 
otherwise dealt with for the benefit of his 
creditors. Elph. Gonv. 297. 

1 15. Ministerial, or administrative 
trusts— Discretionary trusts (sensu 
lato).— With reference to the mode in 
which they are to ‘be exercised, special 
trusts are divisible into ministerial (or in- 
strumental) and discfetionfiry. Minis- 
! terial trusts are such as demand no further 
exercise of reason or understanding than 
every intelligent agent must necessarily 
employ; such is a trust to convey an es- 
tate to a certain person. Discrotionary 
trusts (in the general sense of the word) 
are such as cannot be duly administered 
without the application of a (.a'tain degree 
of prudence and judgment (Lew. Trusts 
18); a trust may therefore be discretion- 
either with reference' to whether it 
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shall be exercised at all, or with reference 
to the mode in which it shall be exercised; 
as where a fund is vested in trustees upon 
trust to distribute among such charitable 
objects as the trustees shall think fit. So, 
a trust for sale must be considered discre- 
tionary. See Discretion. 

? 16. *'To this class belongs what is called 
a ‘ trust with a power annexed,’ where the 
trust itself is complete, and the power be- 
ing but an accessory may be exercised or 
not as the trustee may deem it expedient; 
as where lands are limited to trustees with 
a power of varying the securities.” Lew. 
Trusts 19. 

g 17. Implied trusts— Precatory,— 
An implied trust is where the intention to 
create the trust is inferred. Thus, if A. 
gives property to B., “not doubting,” “en- 
treating,” or “hoping” that B. will employ 
it for the benefit of C., a trust is implied 
in favor of 0., the execution of which C. 
can enforce, although it is given in a prec- 
atory form. This is called a “ precatory 
trust,” Lew. Trusts 86 n.; Harding v, 
Glyn; 1 Atk. 469 ; 2 White <fe T. Lead. Cas. 
860; Willis v. Kymer, 7 Ch, D. 181. 

g 18. Honorary. — An honorary trust is 
where A. gives property to B., “ relying on 
his honor” (or using equivalent words) 
that he will employ it for the benefit of C. 
Such a trust is not legally enforceable. L. 
K. 18 Eq. 114. 

g 19, Trusts by operation of law are 
such as are not declared by the party at 
all, either directly or indirectly, but result 
from the effect of a rule of equity. They 
are of two kinds, resulting and construc- 
tive. 

g 20. Eesulting* trusts.*— A resulting 
trust arises where a trust is created which 
does not dispose of the property. Thus, 
if an estate is devised to A. and his heirs 
upon trust to sell and pay the testator’s 
debts, then the surplus of the beneficial 
interest constitutes a resulting trust in 
favor of the testator’s heir. {See Kesult.) | 
As a general rule, where in a conveyance 
or will the legal estate is given to a person, 
but no trust is expressed, and an intention 
can be collected that the grantee or devisee 
should not take the beneficial interest (as 
where a person purchases property in the 
name of another), the interest will result 


to the grantor, purchaser, &c. ; similarly, 
if part of the beneficial interest is disposed 
of, the residue will result. Wats. Comp. 
Eq. 868 ; 1 White & T. Lead. Cas. 184. See 
Advancement, g 3 ; Conversion. 

g 21. Failure of trust.— Where a pri- 
vate trust w^holly fails, and there are no 
heir, next of kin, or other persons repre- 
senting the settlor, then, in the case of real 
estate, the trustee takes it for his own bene- 
fit (Wms. Beal Prop. 167), while in the 
case of personal estate it goes to the crown 
as honum vacans, (Lew. Trusts 234.) As 
to charitable trusts, see Cy-pres. 

g 22. Constructive trusts. — A con- 
structive trust is one which the court 
creates by a construction put upon certain 
acts of the parties ; thus, when a tenant 
for life of leaseholds renews the lease on 
his own account, the law gives the benefit 
of the renewed lease to those who were 
interested in the old lease. Id, 86 n. ; 
1 White & T. Lead, Cas. 40. 

? 23. As soon as a valid contract for the 
sale of land has been entered into, the 
vendor becomes in equity a trustee of the 
land for the purchaser, to whom the bene- 
ficial ownership passes. The vendor lias 
a lien for his purchase money, and is en- 
titled to retain possession until he is paid ; 
but he is accountable to the purchaser for 
the rents and profits, and for any willful 
waste or neglect. Lew. Trusts 113; Ly- 
saght V, Edwards, 2 Oh. D. 506. 

g 24. Investment trusts, &c. — “Trust” 
is used in a peculiar sense to denote a 
mode of carrying on a business for pur*- 
poses of profit. Thus a “ share investment 
trust” is an agreement between a small 
number of persons (the trustees) an^ a 
comparatively large and fluctuating body 
of persons (generally called “subscribers,” 
“certificate holders,” or the like,) that the 
trustees shall acquire and hold certain 
shares in companies and receive the in- 
come for the benefit of the subscribers, 
with power to sell any shares and re-invest 
the proceeds in other shares. Such an 
arrangement does not constitute the sub- 
scribers an association within the mean- 
ing of the English Companies Act, 1862, 
and therefore does not require registration, 
unless the trustees exceed twenty in num- 
ber. Smith V, Anderson, 15 Ch. D. 247, 
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overruling Sykes v, Beadon, 11 Ch. D. 170, 
•where the question w'hether the “trust” 
in that case was a lottery was raised. 

Tbttst, (defined). 21 Conn. 613 ; 88 111. 490. 

— (what is). 50 K. H. 491. 

(what is not). 8 Jur. 1086. 

(is not an estate in land). 3 Harr, 

(N. J.) 390. 

(how proved). 1 Johns. (N. Y.) Ch. 

342 ; 5 Id. L 

— (need not be created by writing). 3 

Cow. (^^ y.) 580. 

(what words in a will necessary to 

create). 31 Md. 158 ; 8 Jur. 923 j 5 Myl. <fe C. 
73 ; 2 Yonnge & Coll. C. C. 363. 

(raised by implication). 3 Ves. 696. 

Tbust, executory, (distinguished from an 
“executed trust”). 1 Jac. & W. 549. 

Tbust, I2fj (in a will). 8 Pet. (U. S-) 326. 

Tbust, besulti2s’’g, (may be established by 
parol). 2 Johns. (N, Y.) Cli. 408. 

TEUSTEE.— 

? 1. In the strict sense of the word a 
trustee is a person who holds property 
upon trust v.) 

As to private trustees, or trustees acting 
under wills, settlements, and similar in- 
itruments. 

? 2. Private trastees.— Any person or 
corporation may hold property as trustee, 
but as persons under disability (such as 
infants and married women) are unable to 
exercise many of the powers annexed to 
the ofiSce, they are rarely appointed 
trustees. {See Trusteis Acts.) Corpora- 
tions, moreover, cannot, as a rule, bold 
land without the license of the govern- 
ment, and therefore are unfit to be trustees 
of land ; they also cannot be ceatuis que Imst 
of land without such license. Lew. Tiusls 
23, 36. See Mortmaiit, 

§ 3. Devolution of ofiSco.—The office 
of a trustee is a personal one, and does not 
necessarily devolve' or pass with the trn.st 
property. If one of several trustees die.s, 
the office devolves on the survivoivs ; the 
property also passes to the survivors, 
trustees being always made joint tenants. 
( Wms. Real Prop. 136. See Joint Tenancy, 
i 9.) Formerly, when a sole trustee died, 
the property passed to his heir or devisee 
if it was realty, or to bis personal repre- 
sentatives or legatee if it was personalty. 
This rule was recently altered, in England, 
m regards bare trustees, (Stats. 38 and 39 
Viet. 0. 87, s. 48, repealing Stat. 37 and 88 
Viet. 0. 78, 3. 4, both repealed by the Con- 


veyancing Act, 1881, s. 30. {See Descent, 
^ 8.) There is no forfeiture or escheat by 
failure of the heirs or corruption of the 
blood of a trustee. Stat. 13 and 14 Viet, 
c. 60, s. 47; Wms. Real Prop. 168;) and 
now when any sole trustee or mortgagee 
of real estate dies after December Slst, 
1881, the same shall, notwithstanding any 
testamentary disposition, devolve to liis 
personal rei)resentatives as if it were a 
chattel real. (Conveyancing Act, 1881, s. 
30 ) When a new trustee is appointed in 
the place of the deceased, his real or per- 
sonal representatives convey tlie property 
to the new trustee by the same inodes of 
conveyance (deed^ of grant, assignment, 
<Scc.,) as those used in conveyances by 
absolute owners; until that is done, they 
hold the property upon trust so to convey 
it, but they are not clothed with the office 
of trustee under the instrument creating 
the trust unless it so provides, and there- 
fore they cannot exercise any of the powers 
conferred by the trust. 

5 4. Trusteeship is also different from 
executorship. Therefore, if a testator ap- 
points A. to be executor and trustee of his 
will, and A. renounces the executorisbijv 
he remains trustee unless he executes a 
disclaimer of the office. See Disceaim; 
Renounce. 

^ 5. Power of appointing new trust- 
ees.~Most instruments creating trusts 
contain a power of appointing new trust- 
ees; the power is generally vested either 
!in the beneficiaries [cesluis que t 7 'ust) or 
some of them, or in the trustees them- 
selves, including the last survivor and his 
executors or administrators. As regards 
any instrument executed in England after 
28th August, 1860, under wdiich there is no 
person having a power of appointing new 
trustees, and able and willing to act, a 
power of appointing new trustees to sup- 
ply any vacancy by death, retirement, &o., 
was, by the Trustees and Mortgagees 
Clauses Act (Stat. 23 and 24 Viet. c. 145), 
vested in the surviving or continuing trust- 
ees or trustee, or the acting execut{)rs ijt 
administrators of the last surviving or con- 
tinuing trustee, or the last retiring trustee. 
(Wmsl Real Prop. 176.) These provisions 
have been extended by the Conveyancing 
Act, 1881, i 31 et seq,, which also provides 
for the vesting of the trust property in the 
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new trustees by a decliirntion contained in ! 
the deed of appointment. | 

1 6. Trustee acts. — In the case of in&tm- | 

ments executed before 2Sih Au.trnist, and j 

generally wlienever it is iiiipt)fcsihie to appoint 1 
new tru&teeb, <»r to obtain u conveyance of tbe 
tru'^t property, recourse must i)e had to the court 
under the provi>ions ot the Trustee Acts (q, 
and see Vesting (Juder). Section 31 of the 
Conveyancing Act, 1681, fgivm^ power of 
appointing new trustees where the instrument 
creating the trusts contains no sufficient power,) 
applies to trusts created either before or after 
the iilst December, 1881. It tlieiefore applies 
to trusts which were not within the provisions 
of the Trustees and Mortgagees Clauses Act, by 
reason of their having been created before the 
2Sth August, 1860. | 

^ 7. Statutory powers. — In addition to 
the powei*s given to trustees by the instruments 
creating the tiiists under the English law, powers 
have been conferred on them by statute, espe- 
cially by the Trustees and Mortgagees Act, 1860, 
(supplemented by the Conveyancing Act, 1881, 

1 35,) giving trustees power in relation to the 
sale of real property, and the renewal of lejises, 
&c. As to their statutory powers of investment, 
see I]srvEST^rENT. The Conveyancing Act, 1881, 
g 37, enipowei's trustees to compound and com- 
promise debts, claims, <&c., and gives them ex- 
tensive powers of managing estates belonging to 
infants, and of applying the income. Lord St. 
Leonard’s Act (Stat. 22 and 23 Viet, c 35) gives 
trustees a statutory indemnity for losses not 
caused by their own acts or defaults, and a power 
to reimburse themselves for their expenses. 
(See Shelf. E. P. Stat. 724.) As to the power 
of trustees of wills to pay debts, see Executor, 

2 6; as to the power of trustees to apply to the 
court for advice, see Executor, 2 10. 

2 8 . Action for execution of trust. — 
If a trustee cannot safely administer a 
trust, he may institute an action to have it 
executed by the court; or, in a proper 
<<jase, place tbe trust fund in the hands of 
the court. If a trustee refuses or neglects 
to administer the trust, or is guilty of a 
breach of trust, or the like, any beneficiary 
may institute an action for the execution 
of the trust by the court. (See Adminis- 
tration; Discretion; Executor, § 12) 
The powers of trustees are suspended by 
the institution of a suit for the execution 
of the trusts, and they can only act with 
the sanction of the court. Wats. Comp. 
Eq. 892. 

Trustees are of two kinds, fvotive and 
passive. Urlin Trust. 8; see Trust, J 11. 

2 9. Active*— An active trustee is one 
who has to perform administrative duties, 
such as managing the trust property, re- 
ceiving income and paying it over to the 
eestuis que iru$t, <&o. duties and liabili- 


ties of feUfh trustees are of infinite variety; 
but it may be said generally that a trustee 
is bound to take the same Ci^re in acting 
for his cestai que trust as he would, if a 
prudent man, in acting for himself (Lew. 
Trusts 260; Wats. Comp. Eq. 892): and 
ttiat he must not derive or attempt to de- 
rive any benefit from the trust (Lew\ Trusts 
243; Wats. Conip. Eq. SSo), unless he is 
authorized to do so by the cestui que trust or 
tbe terms of the trust. See Breach of 
Trust; Discretion; Negugence. 

I 10. Passive. — A passive trustee is one 
in wliom property is vested simply for the 
benefit of another person. In such a case 
the trustee is bound to convey the prop- 
erty to the cestui que trusty or to dispose of 
it as he may direct, when the time conies 
for the cestui que trust to deal wuth it, and 
in the meantime to hold it on his behalf. 
Lew^ Trusts 18; Urlin 3; Wats. Comp. Eq. 
891. 

I 11. Bare, or dry.— When the duties 
of an active trustee have come to an end, 
or when the time for the cestui que trust to 
I claim possession of the trust property has 
come, so that in either case tbe trustee is 
compellable to convey the property to the 
cestui que trusty or deal with it according to 
his directions, then the trustee is called a 
“ bare,” or dry trustee.”^ (See Lysaght v. 
Edwards, 2 Ch. D.509; L. R. 5 H. L. 356.) 
As to the meaning of the term as used in 
the Land Transfer Act, 1875, § 4Sy'see Chris- 
tie V. Ovington, 1 Oh. D. 279; Morgan v, 
Swansea Urban Sanitary Authority, 9 Oh. 
D. 582. The use of the expression ‘‘bare 
trustee ” in the Fines and Recoveries Act 
(3 and 4 Will. IV. c. 74, 2? 27, 31) has not 
been explained. 

1 12. Public trustees.— As to trustees 

acting on behalf of the or a section 

of the public, or a large body of persons. 
Such trustees, if they have any active du- 
ties to perform, are usually remunerated 
for their trouble, while ordinary trustees 
{supra, ? 2) rarely are. An important ex- 
ample of this kind of trustee is the trustee 
in a bankruptcy or liquidation. See Trus- 
tee IN Bankruptcy. 

2 IS. Trustee for company.— When a 
company is intended to be formed, it is 
sometimes found convenient to appoint a 
person as ‘trustee on behalf of the in- 
tended company to enter into contractSi 
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&G., on behalf of the company, the trustee 
having no personal interest in them. The 
object generally is to enter into such ar- 
rangements for the purchase of property 
as may serve as a basis for the operations 
of the company, but so as not to be bind- 
ing until the company is formed and adopts 
them. For an example, see In re Western 
of Canada Oil, &c.. Co., 1 Ch. D. 115. See 
Fkaup, I 16; Fjromoteb; Eatjlfication, 
13 . 

I 14. Trustee of loan.— When a loan 
or issue of debentures, bonds, or the like, 
is created by a corporation or foreign gov- 
ernment, and is intended to be secured by 
a charge on property, trustees are fre- 
quently appointed on behalf of the hold- 
ers of the bonds or stock to receive and 
administer the property or the income 
thereof for their benefit, subject to provis- 
ions contained in a documenf called a 
“ trust deed.^* See National Bolivian Navi- 
gation Co. V. Wilson, 5 App. Gas. 176, 

As to trustees of charities, see Chaeita- 
BLE Trusts Act; Opeicial Trustee op 
Charitable Funds; Opficial Trustee 
OP Charity Lands ; Succession, g 2. 

§ 15. Trustee is also used in a wide, and, 
perhaps, inaccurate sense, to denote that 
a person has the duty of carrying out a 
transaction, in which he and another per- 
son are interested, in such manner as will 
be most for the benefit of the latter, and 
not in such a way that he himself might 
be tempted, for the sake of his personal 
advantage, to neglect the interests of the 
other. In this sense, directors of com- 
panies are said to be trustees for the 
shareholders.” (Ferguson v, Wilson. 2 
Ch- 77; Great Eastern Bail. Co. v. Tur- 
ner, 8 Ch. 149.) The essential difference 
is, ‘that a trustee owns the trust property 
and deals with it as principal, subject to 
his equitable obligation towards his cestui 
que trusty while a director is rather an agent 
with a limited authority. Smith v, Ander- 
son, 15 Ch. D. 275. 

Trustee, (covenant by). 4 Conn. 495. 

(lessee may be held as). 11 Mass. 

487. 

Trustees, (in a statute). 1 Edw. (N. Y.) Ch. 
811; 6 Bedf. (N. Y.) 458; L. B. $ Ch. 787. 

TBUSTBE ACTS are the Stats. 13 and 
14 Viet. c. 60, and 15 and 16 Viet. c. 65, passed 
to enable the Court of Chancery (now the High 


Court of Justice, on petition presented in the 
Chancery Division,) to appoint new trustees of a 
settlement, will or other instrument creating a 
trust, whenever a trustee’s death, lunacy, absence 
or refusal to act, or other reason, makes it neces- 
sary to apply to the court ; in other words, when 
the power of appointing new trustees contained 
in the instrument, or provided by statute, cannot 
be exercised. [See Trustee, 5, 6.) ^ Tney 
also empower the court, where property is held 
upon trust or mortgage by a lunatic or person of 
unsound mind, or out of the jurisdiction of the 
court, to transfer it by a vesting order (q* v.) to 
some other person, or to make an order appoint- 
ing some person to execute a deed in the place 
of a trustee or mortgagee, so as to give it the 
same elfect as if the trustee or mortgagee ha<i 
executed it. Lew. Trusts; Shelf. B. P. Stiit. 
647; Dan. Ch. Pr. 1798; Pope Lun. 263. See 
Petition. 

TRUSTEE IN BANKRUPTCY.— 

1 1. A trustee in bankruptcy is a person in 
whom the property of a bankrupt is vested in 
trust for tlie creditors, (not for tlie bankrupt. 
In re Leadbitter, 10 Ch. D. 388 ; JSx parte Shef- 
field, Jd. 434.) His duty is to discover, realize 
and distribute it among tlie creditors, and fir 
! that purpose to examine the bankrupt’s property, 
[accounts, to investigate piools made by 
creditors, and to admit, reject, expunge or re- 
duce them, according to ciicumstauces. (See 
Proof, § 6 et seq.) He also has to keep various 
accounts of his dealings with the property, and 
of the course of the bankruptcy, wiiich aie 
audited by the committee of inspection and the 
comptroller ia bankruptcy, Bobson 488. 

Trustees may be divided into two classes. 

? 2. Ex officio trustee.— Until a trustee 
I is specially appointed in a bankruptcy, and 
during any vacancy in the office, the legi&trar 
having jurisdiction in the matter is ex officio 
\ trustee. Bankruptcy Act, 1869, i 17. 

I 3. Trustee by appointment.— -The 
creditors at the fii’st meeting in the bankruptcy 
[see Bankruptcy, § 7,) have to appoint, by 
[ resolution, some fit pei’soii to be trustee, and fix 
I the security to be given by liim^j the appoint- 
ment is reported to the court, and the court, 
upon being satisfied that the re([uisite security 
has been entered into, gives a certificate de<*]ar- 
ing him to be trustee. Bankruptcy Act, 1869, 

14, 18. 

I 4. Trustee under liquidation.— When 
the creditors of an insolvent debtor resolve lliat 
his afiairs shall be liquidateil by arrangement 
and not in bankruptcy, they appoint a trusloe, 
who has, in alm<;st all I’espects, the same powers 
and duties as a trustee in bankruptcy. Bank- 
ruptcy Act, 1869, S 125. 

Trustee of an express trust, (who is not). 
32 Cal. in. 

( may bring an action in his own name), 

34 Cal. 136. 

TRUSTEE PBOOBSS,-A species 
of foreign attachment in use in the New 
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England States. See Attachment, § 2; 
Foeeicn Attachment; Garnishment. 

TRUSTEE RELIEF ACTS.— In Eng- 
land, if a person has in his hands a sum of 
money subject to a trust, and he does not know 
who is beneficially entitled to it, he ma,y, instead 
of incurring the responsibility of paying it to 
the wrong person, or of instituting an action for 
the execution of the trust, pay it into court 
under the Trustee Relief Acts, 10 and 11 Yict. 
c. 96, and 12 and 13 Viet. c. 74. He must file 
in the Chancery Division an affidavit explaining 
the difficulty, and giving the names of the per- 
sons whom he believes to be interested in the 
money, and must give tliem notice as soon as it 
has been paid into court. Any person claiming 
to be interested may then present a petition, or 
issue a summons for payment of the money to 
him, and the question whom the money belongs 
to is then decided by the court. (See Hunt. Eq. 
230 et seg,; Dan. Ch. Pr. 1784; Chancery Fund 
Rules, 1874.) As to who is a trustee within the 
meaning of the act, see Matthew v. Northern 
Insurance Co., 9 Ch, D, 80. 

TRUSTER. — The creator of a trust. 

Truth, (in pleading, distinguished from 
«fact»). 10 How. (N. Y.) Pr. 377, 379 ; 4 E. 
D. Smith (N.Y.) 34. 

Try, {in a statute). 1 Rnss.<& G. (Nov. Sc.) 97. 

Try a case, (construed). 57 N. H. 503, 505. 

Thy and determine, (in a statute.) 1 Dowl. 
& By. 10. 

TUBMANT is (or was) a barrister in the 
Exchequer Division of the JEnglish High Court, 
ranking (apparently) next alter the postman 
[g, V.) R. V. Bishop of Exeter, 7 Mees. & W. 
188. 

TUG'S. — Steam vessels that take ships 
in tow, either upon entering or upon leav- 
ing ports. Although the tug is the moving 
power, still it is under the control of the 
master or pilot on board the ship in tow; 
and it is only when no directions are given 
by the latter, that the tug is free to direct 
the course. The two vessels are respect- 
ively controlled in other respects by their 
respective crews, who are respectively 
liable for negligence. A tug may, under 
exceptionally dangerous circumstances, 
I become entitled for services rendered, to 
salvage, either in lieu of or in addition to 
towage ; but, of course, not so when the 
services are rendered necessary through 
the tug’s own negligent towage. (Kay Sh. 
& 8. 908, 10i2-m7.)— Brown. 

TUMBREIXi.— -A castigatory, or dung cart. 

tumultuous petitioning-. — 

By 13 Car. II, st. 1, c. 5, it is enacted that not 
more than twenty names ahall be signed to any 


petition to the crown or either house of parlia- 
ment for any alteration of matters established- 
by law in church or state : unless the contents 
thereof be previously approved in the country 
by three justices, or the majority of the grand 
juiy at the assizes or quarter sessions ; and in 
London by the lord mayor, aldermen and -'om- 
mon council; and that no petition shall be 
delivered by a company of more than ten per- 
sons, on pain of incurring a penalty not exceed- 
ing £100 and three months’ imprisonment. 
(See, also, 57 Geo. III. c. 19, s. 23 ; Broom <fe H. 
Com. i. 170, iv. 171; 4 Steph. Com. (7 edit.) 
^5.) — WTiarion. 

TUN.—Four hogsheads. 

TUNGRBVE.— A town-reeve or bailiff.— 
Cowell. 

TURBARY.— The liberty of digging turf 
upon another man’s ground. It may be either 
by grant or prescription, and either appurtenant 
or in gross. It can be appurtenant only to a 
house, and can only be a right to take turf for 
fuel for such house. 1 Steph. Com.' (7 edit.) 653. 
See Common, S 13. 

TURN, or TOURN. — ^The great court-leet 
of the county, as the old county court was the 
court baron ; of this the sheriff is judge, and 
the court is incident to his office ; wherefore it is 
called the “sWiff’stourn;” and it had its name 
originally from the sheriff making a turn of 
circuit about his shire, and holding this court in 
each respective hundred. 2 Hawk. P. 0. c. x. 

TURNKEY.— A gaoler. 

TURNPICT ROADS.— Ways main^ 
tained out of tolls paid by passengers. 

Turntikb roads, (what are). 6 EL & B. 
466; 22 Eng. L. & Eq. 113; 17 Jur. 1181; 22 
L. J. Q, B. N. 8. 380 ; 6 Mees. & W. 428. 

(are highways). 4 Pick. (Mass.) 258 ; 

16 Id. 175 ; 20 Johns. (N. Y.) 742. 

■ — (shares in, are not chattels). 17 Mass. 

243. 

TURPIS CAUSA.— A base or vile con- 
sideration on which no action can be founded. 

Turpis est pars qnes non convenit 
cum Buo toto (Plowd. 161) ; That part is 
bad which accords not with its whole. 

Tuta est custodia quae sibimet ored- 
itnr (Hob. 340) : That guardian^ip is secure 
which is entrusted to itself alone. 

TUTELAGE. — Guardianship ; state 
of being under a guardian. Sand. Just. 
(5 edit.) 52, 70. 

TUTEUR OFPIOJEUX— In French 
law, a person over fifty years of age may be ap- 
pointed a tutor of this sort to a child over fifteen, 
years of age, with the consent of the parents of 
such chila, or (in ;their default) the comeil de* 
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frimide. Tlie (hitlers \Uaicii v-iioii » tutor hetonies 
subject to are anulo^ous, to thoise in Eiiyh4i law 
of a person who puth lihu-ieU iti loco parents to 
any one. — Uronii. See iK Loco PaPlIsixtis. 

TTJTEUR SUBROG-B.—Tn Frendi law, 
in the Cii^e of an infant under gnardhiublnp, a 
second guardian ib appointed to him, the duties 
of the latter (w ho is called the “ subroge tuteur'* ) 
only arising n here the interests of the infant and 
his principal guardian are in conflict. (Code ifap. 
420. j — Brown. 

Tutius erratur ex part© mitiore (3 
Inst. 220; : It is safer to err on the gentler side. 

Ttitius semper est errar© acqui- 
tando Quam in ptmiendo, ex parte 
misericordise quam ex parte justitip 
(H. H. P. C. 290) : It is always safer to err in 
acquitting than in punishing: on the side of 
mercy than of strict justice. 

TUTOR.— A guardian ; a protector ; an 
instructor. 

TUTORSHIP.— The ojBSce and power 
of a tutor. 

TUTRIX.— A female ttitor. 

TW ANIGHT GBSTB.— A guest at an 
inn a second night. — Cowell, See THiE-n-iflGHa?- 
Awx-Hinde. 

TWBLFHINIDI. — The highest rank of 
men in the Saxon o^overnnient, who were valued 
at 1200s, If any injury were done to such per- 
sons, satisfaction was to be made according to 
their worth. — Cowell. 

TWBLVE-DAT-WRIT.— A writ issued 
under tlie IS and 19 Yict. c. <17, for summary 
procedure on bills of exchange and promissory 
notes. 2 Chit. Arch, Pr. (12 edit.) 1005. 

Twelve months, (in a bond). 6 East 507. 

Twe 2 .ve months certain, (in contract of 
service). L. R. 9 Ex. 57. 

TWELVE TABLES. — A system of laws ! 
(civil and criminal), drawn ud in B. c. 450, and 


' extending the protection of the law’ to the plebe- 
ians wa well as to the patricians, 

! TWELVEMONTH. — In the singular, 
a year; but twelve months (plural) are 
often computed according to Uventy-eight 
days for each month. 6 Co. 62, 

Twenty-foub months, (in a bond). 7 T. 
B. Mon. (Ky.) 262. 

Twenty-one, (legacy payable at). 8 Atk. 
427. 

TWICE IN JEOPARDY.— ^eeJEOP. 

ardy; Once in Jeopardy. 

Twice put in jeopardy, (in constitution of 
United States). 26 Ark. 260, 264. ^ 

(in constitution of California). 48 

Cal. 323. 

(in constitution of Kentucky), 9 

Bush (Ky.) 333; 15 Am. Rep. 715, 719. 

Tavo-thirds, (in State constitution). 12 So. 
Car. 202. 

Two YEARS AFTER DEMAND, (promisSOry 

note payable). 8 DowL & By. 347, 

TWYHINDI. — The lower order of Saxons, 
valued at two hundred sldllings in the scale of 
pecuniary mulcts inflicted for crimes. — Cowell. 

TYBURN TICKIBT.— A certificate which 
was given to the prosecutor of a felon to con- 
viction. 

TVHTLAN. — An accusation, impeachment 
or charge.— 

TYLWITH. — A tribe; house; or family. — 
Cowell, 

TYRANNICIDE, — ^The slaughter of a 
tyrant, 

TYBRA, or TOIRA.— A mount or hill. 
— Cowell. 

TYTHB. — ^Tithe, or tenth part. 

TYTHING.— A company of ten; a district; 
a tenth part. See Tithino. 


u. 


U. R. — (Initials of uii ropaSf be it as you 
•desire), a ballot, thus inscribed, by which the 
Ronkans voted in favor of a bill or candidate. 
'Tayl. Civ. L. 191. 

UBBRRIM.® FIDBI.— Of the fullest 
confidence. A contract is said to be uberrimm 
JiiJei when the promisee is bound to communicate 
■0 the promisor every fact and circumstance 
wlucli may influence him in deciding to enter 
into the contract or not. Thus, a policy of 


marine insurance is a contract uherrlnue fideU 
Oorani v. Sweeting, 2 Wms. Saund. 200, n, (1). 
See Insurance. 

Ubi aliquid oonoeditur, oonoeditur 
©t id sine quo res ipsa ©see non 
potest : When any tiling is granted, that also 
is granted without which it could not exist. 

Ubi aliquid impeditur propter 
unum, ©o renxoto, toUitur topediment- 
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tum ; AVhere any thing is impeded by some ^ 
one particular cause, that caii&e being reuiovedj 
the impediment is taken away. 

XTlDi oessat remeciiuni ordinarium 
ibi deourritur ad extraox'dinariuiia et 
nunquam decuiritar ad extraordi- 
naritim ubi valet ordinarium; Where 
the ordinary remedy faiK, recourse is had to the 
extraonhiuiry remedy, but recoin'be is never had 
to the extraordinary where the ordinary is suth- 
cient. 

tJbi culpa est, ibi poena subessa 
debet: Wiiere there is culpability, there 

punishment ought to be submitted to. 

Ubi damn a dantur victus victoid in 
expensis condemaari debet (2 Inst. 289) ; 
Where damages are awarded the tmsu^cessful 
party ought to be condemned in costs to the suc- 
cessful party. 

Ubi eadem ratio, ibi eadem lex ; et 
de similibus idem ©st judicium (7 Co. 
IS): Where the same reason exists, there the 
same law prevails; and of things similar, the 
judgment is similar. 

Ubi factum nullum, ibi fortia ntxlla : 
Where there is no principal fact, there can be 
no accessory. 

Ubi jus, ibi remedium (Co. Litt. 197 b) : 
Where there is a right there is a remedy. This 
maxim was the foundation of equity interfering 
in aid of tlie common law, when (but for some 
technical defect) the common law itself would 
Lave given the remedy. 

An action will lie for an injury although no 
actual damage be sustained, as in the case of 
Ashby White, (temp- 2 Antie 1704, 14 St. Tr- 
695,) where it was decided that an action lay 
against a returning officer for refusing to admit 
the vote of a duly qualified elector, although the 
pemons for whom he tendered Lis votes were 
elected. There may be a damnum ab$que in-’ 
jurid” (loss without a wu-ongful act) for which 
no action will He* Thus, no^ action will lie 
against my neighbor, who builds on his own 
land a mill, wLei*eby the profits of my mill 
(built on adjoining property) are diminished, 
although in the case put I may have suffered 
considerable loss. This maxim formed the root 
of all ecj[uitahle decisions, and was the basis upon 
which the Court of Chancery originally acted, 
when interfering with courts of or in sup- 
plying x-emedies for those wrongs which the 
latter failed to redress. 

TJbl lex aliquem oogit ostender© 
causam, uecess© est quod causa sit 
justa et legitima (2 Inst. 289) i Where the 
law compels a man to show cause, it is necessary 
that the cause be just and lawful. 

Ubi lex est speoialis, et ratio ejus 
generalis gexxeraliter aooipienda ©et 
(2 Inst. 43) : Where the law is special, and the 
reaaon of it general, it ought to be taken as being 
general. 


Ubi lex non distinguit, ueo nos di& 
tinguer© debemus iT Co. ol>) : Where the 
law doc'^ liot difetingui&h, neither ought we to 
dislinguibii. 

Ubi major pars est, ibi totum (Hooj 
578 1 : Wheie the pint ih, tiieie tlie 

vv hole is. That id, miijorities govern. 

Ubi non est annua renovatio, ibi 
decimss non debent solvi ; Wlieie there 
is no annual renovation, there tidiejs ought not 
to be paid. 

Ubi non est condendi anctoritas, 
ibi non est parendi necessitas iDnv. 
69) : Where there is no antliority lor ehtablibii- 
ing a rule, there is no necessity of obeying it. 

Ubi non ©st directa lex, standum 
est arbitrio judiois, vel procedendum 
ad similia (Ellesm. Postn. 41 ) : Where there 
is no direct law, the opinion of the judge is to 
he taken, or relerences to be made to similar 
cases. 

Ubi non est lex, ibi non est trans- 
gressio, quoad mundum (4 Co. 16 b): 
AMiere there is no law, there is no transgression, 
as far as relates to the world. 

Ubi non est principalis non potest 
CSS© accessorius (4 Co. 43) : Where there 
is no principal, there cannot be an accessory. 

Ubi nullum matrimonium^ ibi nulla 
dos : Without matrimony there is no dowei*. 

As to the application of this maxim, m Co. 
Litt. 32. 

Ubi quid g'eneraliter conoeditur, 
inest bseo ©xoeptio, si non culiquid 
Sit contra jus fasque (10 Co. 78) : Where 
a thing is conceded generally this exceptiox* 
«ari8es, that there shall be nothing contrary t'" 
law and right. 

Ubi verba conjunota non sunt suf- 
fi.cit alterutrum esse factum (D. 50, 17, 
110, s. 3) : Where words are not conjoined, it is 
enough if one or other be complied with. 

UBIOATION, or UBIEITT. — ^Local 
position. — Emyd. Lord, 

UP ATj,— A llodial (g. v,) 

ULLAQ-B*— The quantity of fluid 
which a cask wants of being full, in con- 
sequence of the oozing of the liquor. — 
Malone, 

ULNA FBEBBA.— The standard ell of 
iron, which was kept in the Exchequer for the 
rule of measure. Mon. Aog. ih 333. 

ULNA&305.— Alnage [q, 

ULPIAN.— A great Roman jurist. He 
flourished in the time of Alexander Severus, 
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about A. D. 222. The Code of Justinian is in 
great part founded on his works. 

Ultima 'troluntas testatoris est per- 
implenda secundum veram inten- 
tionem suam (Co. Litt. 322) : The last will 
of a testator is to be fulfilled according to his 
true intention. 

IlLTiiiATELY, (in a guaranty). 6 3^Ie. 60, 

ULTIMATUM, or ULTIMATION, 
— The last offer, concession or condition. 

ULTIMUM SUPPLIOIUM,— The last 
or extreme punishment j death. 

ULTIMUS Ej^BES. — I n the Scotch law, 
the last or remote heir ; this is the sovereign, who 
succeeds, failing all relations. 

ULTRA. — Damages damages beyond 

a sum paid into court. 

ULTRA MARE. — Beyond sea. One of 
the old essoins or excuses for failing to appear in 
court. See Essoin. 

ULTRA VIRES, in the law of corpo- 
rations, is used in two senses. 

1 1. Of a corporation itself. — A con- 
tract or similar act is said to be ultra, vires 
of a corporation when it purports to be 
entered into or done in pursuance of the 
powers conferred on the corporation, but 
is really beyond them. Thus, if a com- 
pany is incorporated for the purpose of 
constructing a railway, it cannot, under 
the powers thereby conferred on it, con- 
struct a harbor, and any act done in the 
name of the company with that object is 
wholly void, even if sanctioned by all the 
members of the company; d fortiori, there- 
fore, a majority of the shareholders cannot 
bind a dissentient minority by any such 
act. (Hodg. Raiiw, 60 et seq. ; Brice U. V. 
52 et seq. ; Ashbury, &c,, Co, v. Riche, L. R. 

H. L. 653.) But the doctrine does not 
apply to those things which are fairly in- 
cidental to what the company is empow- 
ered to do, although they may not be 
expressly authorissed. (Att.-Gen. v: Great 
Eistern Bail. Co,, 5 App. Gas. 473.) It is 
said that the term ultra vires is used in* 
another sense to signify that a certain act 
is not void as being beyond the powers of 
the corporation, but that it is not binding 
on the members who dissent from it be- 
cause it is contrary to some provision, ex- 
press or implied, for the protection of 
the shareholders; on this principle, if a 


company, being possessed of 'funds appro- 
priated for a certain purpose, applied them 
to another purpose within their general 
powers, that appropriation would be ultra 
vires and only binding on the shareholders 
who consented to it. Brice U. V, 52 

et seq. ; Taylor v. Chichester Bail, Co., L. 
B. 2 Ex. 878 ) Since the decisions in Tay- 
lor V, Chichester Bail. Co. (L, B. 4 H. L, 
628) and Ashbury Co. v Bicbe (L. R. 7 H. 
L. 653, as explained by Att.-Gen. u Great 
Eastern Bail. Co., 5 App. Cas. 473,) it is 
doubtful whether this distinction can be 
maintained. 

I 2. Of directors, &o. — Ultra vires is 
also sometimes applied to an act which, 
though within the pow'ers of a corporation, 
is not binding on it because the consent 
or agreement of the corporation has not 
been given in the manner required by its 
constitution. Thus, where a company 
delegates certain powers to its directors, 
all acts done by the directors beyond the 
scope of those powers are ultra vires, and 
not binding on the company, unless it 
subsequently ratifies them. An act which 
is ultra vires in the primary sense of the 
word (2 1) is incapable of ratification. 

Ultra ytres, (as used in reference to corpo- 
rate acts). 37 Cal, 543; 43 Iowa 48; 71 Me, 
472, 474. 

UMPIRACI-E. — ^Eriendly decision of a 
controversy arbitration. 

UMPIRE.’ — In a submission to the 
arbitration of two or more persons it is 
usual to provide that if the arbitrators do 
not agree upon their award before a cer- 
tain time, another person shall be called 
in as umpire, by whose award the parties 
shall be bound. The award of an umpire 
is sometimes called an “umpirage."' 3 Bl. 
Com. 16 ; Sm. Ac. 460. See Aejbitbation ; 
Refer. 

Umpire, (when arbitrators mav choose), 17 
Johns. (N, Y.) 405 ; 15 East 556,* 

(may take what advice he pleases), 

2 Johns. (N. Y.) Ch. 330. 

(an award is the act of). 2 Watts 

(Pa.) 76. 

UMQUHILB. — Deceased. 

Un ne doit prise advantage de son 
tort de3Dqiesn© (2^ And. 38, 40): One ought 
not to take advantage of hie own wrong. 
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Una persona -vix potest supplere 
vices dnarum (7 Co, IIB): One person can 
scarcely supply the places of two. See Beamish 
V. Beamish, 9 "H. L. Cas. 274. 

UNA VOCB. — ^With one voice; unani- 
mously ; e. gr. a unanimous judgment of a court. 

UNALIBNAJ3LE.— That which is in- 
capable of being sold, as a pension, or the 
right to life or liberty. 

UNANIMITY. — ^Tbe complete agree- 
ment of a jury in their verdict. This is 
uniformly required in English and Amer- 
ican practice. 

UN'AfiCEBTAiNEn DUTIES, (defined). fiBIatchfl 
(U. S.) 274. 

UKAVOiDABiiE AcciDEOT, (what is). 67 Me. 
203, 205. 

(synonymous with “inevitable acci- 
dent”)- 21 Tex. 626. * 

(in a bond). 1 Brock. (U. S.) 175, 187. 

Unavoidable accidents, (in a contract). 
50 Ga, 509. 

Unavoidable casualty, (in a lease). 3 
Gr^ (Mass.) 323. 

Unavoidable dangers of the rivers, (in 
a bill of lading), 8 Seig. & B. (Pa.) 538. 

Unbequeathed, all things not before, 
(in a will). 1 P. Wms, 302. 

Unborn person, (in a statute). L. B. 20 
Eq. 182. 

UNBORN PBRSONB.~-&€e In Yen- 
tee SA Mere ; Perpetuity. 

UNOEASBSATH. — ^An oath by relations 
not to avenge a relation's death. — Blowra, 

Uncertain and contingent demands, 
(under bankrupt act). 2 Gray (Mass.) 111. 

UNCERTAINTT.— 

§ 1. Wills. — In the law of wills, the 
general rule is that where a testator has 
so expressed himself that it is impossible 
to ascertain what his intention was, the 
gift or provision so made is void for uncer- 
tainty. Thus, a will consisting merely of 
these words, “I leave and bequeath to all 
my grandchildren, and share and share 
alike,** is too uncertain to be operative, 
although it may be conjectured that the 
word “ air* was meant to precede ‘*to,** for 
words will only be transposed when they 
are inconsistent with the context, not when 
they are merely unnecessary. J arm. Wills 
B56 ; Mohun tj. Mohun, 1 8w. 201. 

g 2. Pleading.— In pleading, the general 
rule is that whatever is alleged must be 
alleged with certainty. (Steph. PI. (7 edit) 


275.) An allegation suffering from the 
defect of uncertainty is apparently liable 
to be struck out as embarrassing. See 
Amendment, § 2. 

Uncertainty, (dev-se void for). 7 Jur. 523, 
1125. 

(limitation void for). 5 Beav. 77. 

— (trust not void for). 1 Hare 580. 

UNOIA. — In the Boman and old English 
law, an ounce, or the twelfth part of a pound. 
See As. 

UNOIA AGBI—UNOIA TERRiE.— 
These phrases often occur in the charters of the 
British kings, and signify some measure or 
quantity of land. It is said to have been the 
quantity of twelve modif,- each modim being 
possibly one hundred feet square. (3 Mon. 
Angl, 198.) — Jacob, 

UNCIARIUS H.ERBS. — In the Roman 
law, an heir to one-twelfth of an estate.— Co/i;. 
Lex, 

UNCLAIMED DIVIDENDS. — In 
English bankruptcy practice, dividends remain- 
ing unclaimed for five years are forfeited to the 
government (Bankruptcy Act, 1869, g 116) ; but 
may, upon satisfactory proof of right thereto, be 
paid over to the creditors entitled. (38 and 39 
Viet. c. 77, g 32.) And in Chancery, the lord 
cliancellor may, under Stat. 16 and 17 Viet, c, 
98, g 3, order dividends unclaimed for fifteen 
years to be carried to “the suitors’ unclaimed 
dividend account;” and these, under 32 and 33 
Viet. c. 91, ai*e transferred to the public on their 
indemnity. Dividends not being claimed for ten 
years on stock in the Bank of England, the 
stock is forthwith transferred to the government 
on the like indemnity. — Brown, 

UNCLE AND NEPHEW. — A 
nephew, the son of a deceased elder 
brother, is preferred in the inheritance to 
his uncle, a younger brother of the 
deceased. 

Uncommonly rich water meadow land, 
(in a contract). 1 Buss. & M. 128 ; 1 Sim. 12. 

UNCONSCIONABLE BAR- 
GAINS. — ^These are void on the ground 
of fraud, apart even from the ability or 
inability of the party to contract, and 
solely from a regard to public policy. 

UNCONSTITUTIONAL.-Tiiat 
which is contrary to the constitution. 
The opposite of “constitutional** (g(. ^.) 

Unconstitutional, (when a court will 
declare a law to be). 6 Crandx (U. 8.) 87 ; 4 
Dali. (U. S.) 19. 
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UKCONSTiTUTioJJAii LAW, (will be considered 
hv the courts as null and void). 2 Otto (U. S.) 
631. 

US'CONTROLLED AND IRRESPONSIBLE, (in a 

marriage settlement). 10 Ch. D. 273. 

UNOORB PRIST.— Stm ready. The 
Korman-French name for the plea or defense 
which a defendant sets up when he is sued on a 
contract for something which he is still ready” 
to do up to the time when he puts in his defense. 
It generally follows a plea of "‘touts tejnps prist” 
[q, v.) (Go. Litt. 207 a; Leake Cont. (2 edit.) 
858.) For an instance, see Tender, 

Uncultivated ob unoccupied, (in a 
statute). 2 Chit. Gen. Pr. 244. 

UITOIJTH. — UnknoTSTU . — Cowell 

IJNDB NTHTL HABBT.— /Sfis Writ of 
Bower. 

UNDER CHAMBERLAINS OP THE 
EXCHEQUER. — Two officers who cleaved 
the tallies written by the clerk of the tallies, and 
read them so that the clerk of the pell and 
the comptrollers might see that their entries 
were true. They also made searclies for records 
in the treasury, and had the custody of Domes- 
day Book. Abolished. 

Under legal disabiutt, (in a statute). 26 
Ind. 419. 

UNDBR-SHBRIPP. — The sheriff’s 
deputy. See Sheriff. 

UNDER-TENANT. — One who holds 
by under-lease, from a lessee. Between 
the original lessor and an under-tenant 
there is* neither privity of estate nor 
privity of contract, so that these parties 
cannot take advantage, the one against the 
other, of the covenants, either in law or in 
deed, which exist between the original 
lessor and lessee. Watk. Conv. 308. 

Under the circumstances of the case, 
(in a statute). 4 Cranch (U. S.) 62, 68. 

Under the law, (in a statute). 8 How. 
(U. S.) 345, 366. 

Under the same rents and covenants, 
(in a lease). Cowp. 819. 

UNDER TREASURER OP ENO- 
LAND. — He who transacted the business of 
the lord high treasurer. 

UNDERLEASE — UNDER- 
LESSOR— UNDERLBSSBE.— 
An underlease is a lease granted by a 
lessee or tenant for years: in speaking 
with reference to the underlease, he is 
called the ''underlessor,'' and the person 
to whom the underlease is granted is 


called the “underlessee." (Woodf. Land. 
&T. 11, 241.) As the underlessee is not 
liable to the original lessor on the cove- 
nants, &C.J of the original lease, a mort- 
gage of leaseholds is generally made by 
underlease, and not by assignment. See 
Mortgage, g 4. 

Another common instance of an under- 
lease is w'here land is let on building lease, 
and the lessee grants underleases of the 
houses erected by him. See Rent, 2 5; 
also, Assignment ; Lease. 

Underlease, (defined). Com. L. <& T. 51. 

(what isb 2 Barn. & C. 251. 

(distinguished from an “ assignment ”), 

Str. 405 ; 3 Wils. 234. 

Underlet, (in a covenant). 1 Esp. 9. 

Underletting, (letting lodgings is not). 4 
Campb. 76. 

(in a covenant). 27 Barb. (N. Y.) 

415. 

Understand, (in a statute). 2 T. B. 121. 

Understanding, (synonymous with “agree- 
ment”). 47 Wis. 501. 

Understood, (as applied by a witness to his 
own agreement). 11 8o. Car. 66, 

(in a will). 2 Cox Ch. 16. 

Understood, it is, (equivalent to “it is 
agreed”). 14 Gray (Mass.) 165, 170. 

Undertake to pay, we, (in an agreement), 
3 Barn. <& Aid. 47, 60. 

UNDERTAKING.— 

2 1. In the primary sense of the word, 
an undertaking is a promise. In the old 
books “undertaker” means a promisor. 
Birkmyr v. Darnell, 1 Salk. 27. 

2 2. “Undertaking" is frequently used 
in the special sense of a promise given in 
the course of legal proceedings by a party 
or his counsel, generally as a condition to 
obtaining some concession from the court 
or the opposite party. Thus, where an 
interim or ex parte injunction is granted, 
the court generally requires the plaintiff 
to give an undertaking as to damages; 
L e, he must undertake that if it should 
subsequently turn out that he was not en- 
titled to the injunction, and that its opera- 
tion has caused injury to the defendant, he 
will pay to the defendant damages forihe 
injury so sustained. i; 

So, if an application is made for an in- 
junction, and the defendant asks that it 
may be adjourned, he is generally required 
to give an undertaking not to commit the 
acts complained of in the meantime ; if it 
is a question of infringement of a patent 
or the like, he sometimes undertakes to 
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keep an account of all articles made or 
sold by him during the period of the ad- 
journment. Seton Dec. 344. 

An undertaking may be enforced "by at- 
tachment, or otherwise, in the same man- 
ner as an injunction. Seton. Dec. 297. 

I S. An undertaking to appear in an ac- 
tion is a promise by a solicitor or attorney 
that he will enter an appearance for his 
client; such an undertaking is given when ; 
the attorney accepts service of a writ or 
surnmons in order to save his client the 
annoyance of personal service. See Ser- 
TJCE, § 12 

I 4. UndertaMng of company. — In the 
English Lands Clauses Consolidation Act, 1845, 
the Companies Clauses Act, 1845, and similar 
acts, applying to companies incorporated for the 
construction of railways, docks and similar works, 

undertaking means the works or undertaking, 
of whatever nature, w’hich are authorized by the 
special act incorporating the particular company. 
The question wliat is included in the “under- 
taking ” of a company principally arises in eases 
where a company has created a mortgage or 
charge on its undertaking to secure debentures, 
or the like. It seems that such a charge oper- 
ates on all the property and revenues of the 
company, as a going concern, at the time when 
the security requires to be enforced. Gardner v. 
L. C. & D. Eall. Co., L. K. 2 Ch. 201 ; Hodg. 
Eailw. 125 ; re Panama, <&c., Co , L. R. 5 Ch. 
SIS. See Debenttjbe, p. 350, n. (B) ; Secub- 
ITT, § 9. 

Dnx»ebtab:ing, (does not, ex vi termini, im- 
port a consideration). 3 N. Y. 335. 

(of a railway company). L. R. 2 Cli. 

201 . 

UNDBflTAKINa TO APPEAR.— 
See Dndeetaking, g 3. 

TJkuertook, (in a declaration). 6 Bam. & 
C. 268. 

Undertook and promtsed, (in a declaration 
in asMimpwit). 10 Wend. (X. Y.) 487. 

Underwood, (what is not), 1 Bam. <fe C. 
875. 

Underwood, xll wood and, (an exception 
of in a lease). Com. L, <& T. 78, 

UIsTDERWRITBR— A person who 
joins with others in entering into a 
marine policy of insurance as insurer. 
Except where an insurance is ejected 
tvi% a company, a policy of marine in- 
surance is generally entered into by a 
number of persons, each of whom makes 
liimaelf liable for a certain sum, so as to 
divide the risk; they subscribe or under- 
write the policy in lines one under another, 
and hence to subscribe a policy is nome- 
times called ^'taking a line.” Policies are 


usuallv effected through brokers. Bfaiide 
& P. Mer. Sh 331, 334. See Adjcst.uent ; 
Insurance; Policy. 

UNBISCHABO-BD BAl!IR:RirPT, or 
DEBTOR. — See Bankruptcy, p. Ill, ; 
Discharge, g 4. 

Undivided, (defined). 16 Pick. (Mass.) 87, 98, 

UNDBBS.— Minors or persons under age 
not capable of bearing arms. — Fieta, 1. 1, c. ix.; 
Cowell, 

UNDUE INPLUENOB.— 

g 1. Equity. — The equitable doctrine 
of undue iniiuence is that where a person 
I enters into an agreement or disposition of 
property under such circumstances as to 
show or give rise to the presumption that 
he has not been allowed to exercise a free 
and deliberate judgment on the matter, 
the court will set it aside. Such a pre- 
sumption chiefly arises in cases where the 
parties stand in a relation implying mu- 
tual confidence; e, g. a parent and child, 
guardian and ward, trustee and cestui que 
trust, legal adviser and client; but it may 
be rebutted by showing that the trans- 
action was in fact re«asonable and entered 
into in good faith. 2 White & T. Lead. 
C«is. 571 ; Poll Cont, 503. 

g 2. Will. — Where a person is induced 
' to execute a will by undue influence, it is 
liable to be invalidated, or at least so far 
as the undue influence extends.- Such 
cases chiefly arise wdiere a testator is in 
feeble health, bodily or mentally, and 
therefore liable to be influenced by those 
near him. See Jarm. Wills 35 et arq. 

g 3. Elections. — Undue influence at 
elections is where any one interferes with 
the free exercise of a voter's franchise, by 
violence, intimidation or otherwise. It is 
a misclemennor. 1 Russ. Or, & M. 321 ; 
Steph. Or. Dig. 70. 

Undue preference, (distingnished from a 
mere preference). 2 Am. L. J . 187. 

Unexecuted testamentary paper, (dis- 
tinguished from one that is imperfect in other 
respects), 2 A<ldams 354. 

Unexecuted writ, (in a statute). 1 Harr. 
(N, J.) 154. 

Unp'airly, (is tantamount to “illegal”)* 1 
Dali. (U. a.) 883. 

Unfinished business, (in. constitution of 
Georgia), 39 Ga. 39. 

TJNFRID.—One who has neither peace nor 
quiet 
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UNGEIjD. — A. n outlaw. 

TJNICA TAX A TIP.— The obsolete lan- 
guage of a special award of venirej where, of 
several defendants, one pleads, and one lets 
judgment go by default, whereby the jnry, w^ho 
are to try and assess damages on the issue, are 
also to assess damages against the defendant 
sufierin a' judgment by default. 

UisiFon:^, (not equivalent to “universal”). 
17 Cal. 547. 

(as applied to taxation). 4 Cal. 46. 

UifiFORM: OPERATION, (of a law). 5 Iowa 
491,500; 15 Id. 127. 

XJlTirOBMITT, ACT OF.— The statute 
which regulates the terms of membei-ship in the 
Church of England and the collies of Oxford 
and Cambridge, 13 and 14 Car. IlT c. 4. (See 9 
and 10 Viet. c. 59.) The act of uniformity has 
been amended by the 35 and 36 Viet. c. 35, 
which inter alia provides a shortened form of 
morning and evening prayer, 

UNIFORMITY OF PROCESS ACT. 
—The title commonly given to the statute 2 
Will. IV. c. 39, by whiA a more simple and 
uniform course of proceeding for the commence- 
ment of personal actions was established at com- 
mon law. Until the passing of that act, the 
practice or forms of proceeding in the three 
superior courts at Westminster differed greatly 
from each other. The improvements introduced 
by the act were founded on the report of the 
common law commissioners, a body of men ap- 
pointed to consider the effects^ of the then exist- 
ing system, with a view to its correction. In 
some important particulara, however, the enact- 
ments of the Stat. 2 Will. IV. c. 39, were again 
altered by the more recent act of 1 and 2 Viet, 
c. 110 ; for instance, under the act of Will. IV. 
an action might be commenced either by a writ 
of summons or by a capias^ whereas under the 
subsequent act it could only be commenced by a 
writ of summons. More sweeping enactments 
were afterwards made by the 0. L. P. Act, 1852 ; 
and the present practice is of course regulated 
almost exclusively by the Judicature Acts, 
1873-75, and the orders and rules thereunder. — 
Bromi. 

IJNIQ-EISFITURB. — ^The state of being the 
only begotten. 

UNILATERAL.— One-sided. 

UNILATERAL CONTRACT.— In 
the civil law, when the party to whom an 
engagement is made makes no express 
agreement on his part, the contract is 
called ** unilateral,” even in cases where 
the law attaches certain obligations to his 
acceptance. ' A loan of money and a loan 
for use are of this kind. 

Uninoobrobatei) bbliguous society, (a 
thist in favor of when available). 1 Watts 
(Pa.) 218. 


UNTNCTDliEBERED, (land subject to a lease con- 
taining a covenant of renewal is not). 5 Abb. 
(JSr. Y.) Pr. 28. 

UNION.— 

§ 1. In the English poor law, a union consists 
of two or more parishes which have been con- 
solidated for the better administration of the 
poor law therein. See Poor Law. 

§ 2. In ecclesiastical law, a union consists of 
two or more benefices which have been united 
into one benefice. Such a union may be made 
under the Stat. 1 and 2 Viet. c. 106, passed 
abridge the holding of benefices in pluiality,” 
and amended by Stat. 13 and 14 Vict. c. 98; 
and under Stat. 23 and 24 Vict. c. 142, passed 
“to make better provision for the union of con- 
tiguous benefices in cities, towns and boroughs” 
(in substitution for Stat. IS and 19 Vict. c. 127), 
amended by Stat 34 and 35 Vict. c. 90. As to 
the union of parishes, see Parish, ^ 1. 

Union, (in poor law). L. R. 4 Q. B. 592. 

UNION-JACK.- The national flag of 
Great Britain and Ireland, which combines the 
banner of St. Patrick with the crosses of St. 
George and St. Andrew. The word Jack is 
most probably derived from the snreoat, charged 
with a red cross, anciently used bv the English 
soldiery. This appears to have been called a 
jacque, whence the word jacket^ anciently written 
jacqidt. Some, however, without a shadow of 
evidence, derive the word from Jacques, the first 
alteration having been made in the reign of 
King James I. 

UNITAS PERSONARUM.— The unity 
of persons, as that between husband and wife, or 
ancestor and heir. 

Unite and oonsoeidate, (in statute con- 
cerning railroads). 64 Ala. 654, 655. 

United States currency, (what includes). 
23 La. Ann. 609. 

UNITED STATES OP AMERICA. 
—The nation occupying the territory be- 
tween British America on the north, 
Mexico on the south, the Atlantic Ocean 
and Gulf of Mexico on the east, and the 
Pacific Ocean on the west; being the re- 
public whose organic law is the constitu- 
tion adopted by the people of the thirteen 
States which declared their independence 
of the government of Great Britain on the 
fourth day of July, 1776.— Boavier. 

UNITY OP INTEREST is applied 
to joint tenants, to signify that no one of 
them can have a greater interest in the 
property than each of the others, while, in 
the case of tenants in common, one of 
them may have a larger share than tiny 
of the others. Wms. Real Prop. 2,84, 139, 
See Unity of Possession, ? 2. 
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UNITY OP POSSESSION,— 

? 1. Suspension of easements, «&c. 
— In the proper sense of the word, unit}" 
of possession is where a piece of land 
"which is subject to an easement, profit a 
prender, rent, or similar right, comes into 
the possession of the person entitled to 
the easement or other right. At the 
present day, “ unity of possession ” is only 
applied to cases where the possession is 
temporary; as, where the owner of land 
subject to an easement takes a lease of the 
dominant tenement, so that the easement 
is suspended by unity of possession during 
the lease (Gale Easm. 581 et seq,) ; or where 
the owner of a rent disseises the tenant 
of the land out of which it issues, so that 
the rent is suspended by unity of posses- 
sion. (Co. Litt. 188a.) In the old books, 
‘‘unity of possession” has a wider sense, 
and includes what is now more commonly 
called “unity of seisin” (o', v.) Jc^. 313a; 
Tyrringham’s Case, 4 Co. 38. 

I 2. Joint tenants.— As applied to joint 
tenants, tenants in common, <fec., “ unity of 
possession” is sometimes used to signify 
that they have an undivided possession. 
This use of the term seems to have been 
invented by Blackstone. 2 Bl. Com. 180 ; 
W ms. Eeal Prop. 134. See Joint Tenancy ; 
Privity, U 4, 8, 3 ; Tenancy in Common. 

UNITY OP SEISIN is where a per- 
son seised of land which is subject to an 
easement, profit a prender, or similar right, 
also becomes seised of the land to which 
the easement or other right is annexed. 
The term is usually applied to cases where 
the seisin is that of a tenant in fee-simple, 
and is equally high or “perdurable” in 
both pieces of land, so that the easement 
or other right is extinguished by the unity 
of seisin ; as where a tenant in fee-simple 
of land, subject to an easement, acquires 
an estate in fee-simple in the dominant 
tenement. But if one piece of land is held 
by a conditional or determinable estate, 
then the unity of seisin is insufficient to 
work an extinguishment. Co. Litt. 313 a, 
b; Gale Easm. 582 and notes. See Unity 
OP Possession. 

UNITY OP TIME is applied to joint 
tenants, to signify that the estate of each 
of them must arise at the same time ; L e. 


one cannot take his share first, and then 
another come in after him. This rule, 
however, does not apply to estates cr eater' 
under the Statute of Uses, or by will 
Wms. Eeal Prop. 137. See Unity op In 
TEREST ; Unity of Possession, g 2. 

UNITY OP TITLE is applied to joint 
tenants, to signify that they hold theii 
property by one and the same title, whih 
tenants in common may take property by 
several titles. Wins. Real Prop. 134. Set 
Unity of Interest; Unity of Possession 
I 2. 

I UNIVERSAL AGENT.-One who is 
I appointed to do all the acts which the prin- 
cipal can personally do, and which he may 
lawfully delegate the power to another to 
do. Such an universal agency may poten- 
tially exist, but it must be of the rarest 
occurrence. And, indeed, Jt is difficult to 
conceive of the existence of such an 
agency practically, inasmuch as it would 
be to make such an agent the complete 
master, not merely dux facti but dcmiimis 
rerum, the coin])lete disposer of all the 
rights and property of the principal. Th«' 
law will not from general expressions, how 
ever broad, infer the existence of any sue! 
universal agency ; but it will rather con 
strue them as restrained to the principal 
business of the party, in respect to which 
it is presumed his intention to delegate thi 
authority was principally directed. Storj 
Ag. 18. 

UNIVERSAL LEGACY.— Tn the civD 
law, a testamentaiy disposition by which the tes- 
tator gives to one or more persons tlie whole of 
the property which he leaves at his decease. 

UNIVERSAL PARTNERSHIP.— In 
the civil law, a species of partnership, by which 
all the partnei-B agree to put in common all their 
property," w7iu'f?rKorw.m bonormn,^ not only what 
they then have, but also what they shall acquire. 

UNIVERSAL REPRESENTATION. 
— In the Scotch law, a term applied to the rep- 
resentation by an heir, of his ancestor . — Bell 

Diet. 

Universalia sunt notiora singulari- 
bus (2 Boll. 294) : Tiling universal are better 
known than things particular. 

ITniversitas vel oorporatio non dioi- 
‘fcur aliquid faoere nisi id sit collegial- 
iter deliberatum, etiam si major pars 
id faoiat (Day, 48 J; An university or cor- 
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poration is not said to do anything unless it be 
deliberated upon coUegiatelj, even though the 
majority of them do it, 

UNIVBESITIES,— ^^<2 C5ourts op the 
XJjavEEsrriES. 

UNI V'JilRSIT’T.— A corporation form- 
ing one whole out of many individuals ; a 
school where all kinds of literature are 
taught. As, the University of Oxford. 

Unknown, (in an indictment). 3 Campb. 
264; Holt 595; 1 Chit. Grim. L. 212, 213. 

UNLAGB* — An unjust law. — CowelL 

UNLAWFUL. —‘"Unlawful’' and 
"‘illegal” are frequently used as symony- 
mous terras, but in the proper sense of the 
word, “unlawful,” as applied to promises, 
agreements, considerations and the like, 
denotes that they are ineffectual in law 
because they involve acts which, although 
not illegal, L e. positively forbidden, are 
disapproved of by the law, and are, there- 
fore, not recognized as the ground of 
legal rights, either because they are im- 
moral {q, V.), or because they are against 
rublio policy. {See Policy.) It is on this 
ground that contracts in restraint of 
Uiarriage or of trade are generally void. 
As a general rule, an unlawful agreement 
cannot be enforced, or set aside, nor can 
money paid or property delivered under 
it be recovered back: potior est eondiiio 
defendeniis. Poll. Cont. (3 edit.) 250, 848; 
Chit. Cont. 609 et seq. See Wright Cr. 
Consp. 65 ^ seq,; Reg. v. Prince, L. R. 2 
C. 0. R. 154. 

UNLAWFUL ASSEMBL-y— An 
assembly of three or more persons with 
intent to commit a crime by open force, or 
with intent to carry out any common pur- 
pose, lawful or unlawful, in such manner 
as to give firm and courageous persons in 
the neighborhood of such assembly reason- 
able grounds to apprehend a breach of the 
peace in consequence of it. 

Taking part in an unlawful assembly is 
a misdemeanor. Steph, Cr. Dig, 40; 1 
Jluss^. Cr. & M. 372. See Affhay; Riot; 
Rout. 

Unlawful assembly, (what is). Z Grim. 
U Mag. 226. 

Unlawful conspiracy* (what is). 4 Mete. 
Mass.) Ill, 123. 


Unlawful HOLorNO, (in act concerning 
offices). 23 Wend. (N. Y.) 577. 

Unlawfully, (in a complaint). 126 Mass, 

249. . . -r. 

(when not necessary in an indictment). 

27 Vt. 103 ; Stark. Cr. PI. 85. 

Unlawfully and injuriously, (in ant in- 
dictment). 4 Mau. & Sel. 73, 76. 

Unlawfully and maliciously, (not equiv- 
alent to “ willfully and maliciously”). 60 Me. 
410. 

Unla wf u l ly and unjustly, (in a declara- 
tion). Willes 577. 

Unlawfully, willfully or malicious- 
ly, { when not necessary in an indictment). 2 
W. Bi. 842. 

Unless, (in a policy of insurance). 3 Burr, 
1550. 

(in statute concerning promissory notes). 

3 Gr, (JSr. J.) 10, 11 ; 7 Barn. & C. 266. 

(in a will). 3 Mad. 396 ; Boyl. Char, 

291. 

UNLIQUIDATED is that which is 
not ascertained. iSee Damages, § 2 ; Judg- 
ment, 1 9 ; Liquidated ; Writ of Summons. 

Unmarried, (defined). 2 Barn. <& Aid. 452 ; 
21 Dng. L. & Bq. 504 : 31 Id. 547 : 10 Jur. 793. 

(in a will). L. R. 7 Ch. 7 ; 16 Ch. D. 

716: L. R. 12 Eq. 105 ; 1 Jarm. Wills 457. 
Unmarried, dying, (in a will ). 3 Yes. 452. 
Unnecessary, (in a will). 3 Mad. 396. 
Unnecessary damage, (in act authorizing 
commissioners to examine lands). 7 Johns. (N. 
Y.) Ch. 341. 

Unnecessary neglect op duty, (in a stat- 
ute). 11 Mass. 642. 

Uno absurdo dato, inflnita sequun- 
tur (1 Co. 102) : One absurdity being allowed, 
an infinity follows. 

UTSrO FL ATU. — At the same moment, and 
with the same intent, 

UNOccuriED, (in a poliovof insurance). 124 
Mass. 126; 70 Mo. 610; 35 Am. Rep. 438; 13 
Him (N. Y.) 371, 373, 611, 020; 85 N. Y. 162; 
i45 K. Y. Super. 394. 

‘ (in tax act), 2 Vr. (K. J.) 218; 13 

Jd. 113. 

Unoocupied BUtLDixos, (wliat are). 112 
Mass. 422. 

UNQURS.— Yet. 

UNQUBS PRIST.— /See Unoore Prist. 

Unreasonable delay, (by carriers). 64 

111 . 68 . 

Unreasonable searches, (defined), 68 IIL 

102 . 

Unsafe, (in act concerning divorces). 1 
Edw. (N, Y.) 292. 

Unseated lands, (in tax act), 3 Pa. 130 ; 
9 Serg. & R. (I^a.) 109: 10 M 264; 2 WatU 
(Pa.) 124* 

umSAWOnTBY.See Seaworthy* 
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Unshipped, -cnladen or put on board 
ANY OTHER SHIP, fin a bon<l;. 11 Pi ice 204. 

Unsound, (as apiilied to a horse). 9 Mees. 
& W. 6GS, 671. 

UNSOUND MIND. — A person of 
unsound mind is an adult Tvho from in- 
firmity of mind is incapable of managing 
himself or his affairs. The term, there- 
fore, includes insane persons, idiots and 
imbeciles. It is generally used (1) in cases 
where on an inquiry in lunacy the person 
would be found lunatic, and placed under 
the care of committees; and (2) in cases 
where a trustee has become of unsound 
mind, so as to necessitate an application 
to the court for his removal. Pope Lun. 
18. See Insanity ; Lunatic; Non Compos 
Mentis. 

Unsound mind, (defined). 2 Park (N. Y.) 
Cr. 215. 

(equivalent to compoa mentis^’). 

2 Dana (Ky.) 103; 16 Barb. (N. Y.) 259: 3 
Den. (K Y.) 37, 41; 26 Weiid. (N. Y.) 299. 

(in a statute). 3 Edw. (N. Y.) 380; 

Shelf. Lun. 5. 

Unsoundness, (of a horse). 4 Barn. & C. 
445, 448 ; 2 Camp. 523, 524 n. ; 4 Id. 281 ; 2 
Chit. 425 ; 2 Essp. 673; Holt 030; 5 Moo. & P. 
606; Moo. & S. 622; 1 Stark. 127 ; 2 Id. Si [ 7 
Taunt. 153. 

UNTHRIPT. — A person of outrageous 
prodigality. 

Until, (when inclusive). 3 C. E. Gr. (N. J.) 
315, 

(when is a word of exclusion). 5 East 

244, 250. 

(in an affidavit). 2 Giit. 411. 

(in an assignment). 120 Mass. 94. 

(in act continuing corporation's char- 
ter). 17 N. Y. 502. 

(in an indictment). 1 Chit. Crim. L. 

223, 224. 

(in an information). Stark. Cr. PI. 65. 

(in a policy of insurance). 1 Marsh. 

Ins. 262; 8 Taunt. 119. 

(in a will). 1 Barn. & C. 721, 746 ; 

Burr. 233; Cro. Jac. 259; 4 Mod. 141; 3 P. 
Wins. 177. 

Until safely landed, (in a policy of insur- 
ance). 2 Boa. & P. 430, 436 ; 4 Id. 16, 19. 

Until such time, (in a will). 3 Co. 19, 20. 

Unto, (in an indictment). Staik Cr. PI. 212. 

(in an information). 4 Com. Dig. 

675, n. (m). 

Unto, leading from and, (in an indict- 
ment), Leach C. C. 596. 

Untruly sworn, (in a declaration in libel 
case). Burr. 810. 

Uuutnquodque dissolTittir eodeta 
ligamine quo ligatur: Every, obligation 
is dissolved by the same solemnity with which 
it is created. For tlie application of this maxim 
see Broom Max. (5 edit.) 884. 


Unumquodque eodem modo quo 
colligatum est dissolvitur ; quo con- 
stituitur, destruitur (2 Roll. 39 1 : In the 
same manner in "which anything is bound it is 
loosened; in the same manner in which it is 
constituted it is destroyed. 

Unumquodque est id quod est prin- 
cipaliiis in ipso (Hob, 123): That which 
is the principal part of a thing is the thing 
itself. 

Unumquodque principiomm est sib- 
imet ipsi fides ; et, perspioua vera non 
sunt probanda (Co Litt. 11) : Every prin- 
ciple is its f)\vn evidence, and plain truths are 
not to be i)roved. 

Unworthy op refatr, (in an insurance 
policy). 2 Binn. (Pa.) 399. 

UNWRITTEN LAW-— 5^6 Lex non 

SCRIPTA. 

Up the creek, (in a patent). 10 Ohio 508. 

Up the same, (iti a deed). 6 Cow. (N. Y.) 
546. 

UPLIFTED HAND.— When an oath 
is taken by raising the right hand toward 
hea*ven, instead of by laying it upon the 
Bible, it is said to be taken by the uplifted 
band. 

Upon, (in a covenant). 37 Iowa 603, 508. 

(in a statute). Wilberf. Stat. L. 139. 

Upon condition, (in a deed). 109 Mass, 
1, 19; 8 Pick. (Mass.) 284, 288. 

(in a lease). 3 Wheel. Am. C. L. 191. 

(in a will). 1 Cro. 833, 919 ; Willes- 

153. 

Upon him, (in tax act). 2 Serg. <fe R. (Pa.) 
273. 

Upon his admission, (in a statute). L. R^ 
2 C. P. 334. 

Upon payment op costs, (nonsuit set aside). 
13 East 185. 

Upon the trial, (in procedure act). L. R. 
8C. P.470. 

Upon whiich, (equivalent to “after which,’* 
“whereupon”). 1 Wyom. T. 413, 419. 

UPPER BENCH.— The style of the 
Queen’s Bench diudng the protectorate of Crom- 
well. 

URBAN SANITARY AUTHOR- 
ITIES.— /Yee Sanitary Authorities. 

URBAN SERVITUDES. — Servitudes, 
connected with liouses, such as support, liglit, 
stillicide, Dict.^ Servitude. 

URE means “operation*^ or “effect.’* 
To put in ure, therefore, is to put in 
operation. {See Stat. 13 Eliz. c. 2, § 1.) 
(Korman-Erencb, from Latin, opera, a 
work. Bee Enurb.) 
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Us, (in a warrant of attorney). 3 Halst. 
(N. 336; 1 Chit. 822. 

USAGE is a uniformity of conduct on 
the part of two or more pej'sous in respect 
to certain matters of common interest. 
Hence Cf)ke says, in speaking of custom 
and presciiption, ‘^as for usage, that is the 
efficient cause or rather the life of both ; 
for custom and prescription lose their 
being, if usage fail.” (Co. Copyh. § 33. 
S(>e Custom ; pRESCRiPTio>r.) As to usages 
of trade, spe Custom, 8, 9. 

Usage, (defined). 12 Pet. (U. S.) 445; 3 
.Brewst. (Pa.) 452. 

(what constitutes). 15 Wend. (N. Y.) 

AS2. 

(what is evidence of). 7 Mass- 36, 40 ; 

•22 Wend. (N. Y.) 215, 2-23. 

(not admissible to control a deed). 15 

Wend. (N. Y ) 561. ^ 

(is admissible to explain an ancient 

rgrant). 16 Johns. (N. Y.) 23, 

(cannot alter law). 7 Pet. (U. S.) 15 ; 

10 Mass. 26, 27; 2 Johns. (N. Y.) 335; 12 
Wend. (N. Y.) 5G6, 577; 4 Eawle (Pa.) 195; 
^ Watts (Pa.) 178. 

f effect upon contracts). 10 Otto (U. 

rS.) 195; 13 Id 155; 9 Wheat. (U. S.) 592; 7 
Allen (Mass.) 29; 5 Pick. (Mass.) 16; 1 Hall 
(K. Y.) 619; 7 Johns. (N. Y.) 386; 3 WJieel. 
Am. C. L. 394; 6 Id 200. 

Usage, mercantile, (as to bill of exchange). 
-87 111. 102. 

Usage oe trade, (defined). 1 Hall (K, Y.) 
622. 

what constitutes). Holt 412, 414, 
what is not). ^ 1 Car. & P. 392. 
(must be certain and uniform). 1 Car. 

P. 59. 

Usage, reasonable, (what is). 1 Brod. & 
B. 224. 

USANCE signifies the time in which all 
bills of exchange between one country and an- 
other were formerly payable. The time varied 
for clifiereiit countries. Thus, a usance between 
England and Venice being three calendar 
months, a bill drawn on Venice at two usances 
and dated the 1st January, would fall due on 
the 1st July, subject to the allowance of days of 
grace. (Sm. Merc. Law 247 ; Byles Bills 78.) 
The practice of drawing bills at usances seems 
to be quite obsolete, the same result being 
attained by specifying the time for wliicli the 
bill is to run, bni the term “usance” is still 
employed to signify the period for which bills 
on a foreign country are by the practice of mer- 
chants almost in varitibly drawn ; thus, the usance 
of bills on India is six months. 

USE. — There are two words “nse” in I 
law, which, though spelled alike, are 


etymologically and historically distinct. 
It is of importance to distinguish clearly 
between them. 

§ 1. “Use” — “Employment.” — In 
law, as in ordinary language, “use” de- 
notes the act of employing a thing; thus, 
to cultivate land, to read a book, to inhabit 
a house, is to use those things. 

1 2. In the case of corporeal things, u^e 
is one of the modes of exercising owner- 
ship. {See Ownership ; Use and Occupa- 
tion.) In the case of incorporeal things, 
use is a mode of acquiring and retaining 
'Certain rights. {See Enjoyment.) Thus, 
if A. publicly makes use of his name or 
of some peculiar word or token (not being 
a trade-mark in the strict sense) in con- 
nection with his trade or occupation, he 
acquires the right to prevent other persons 
from using that name, word or token in 
such a way as to induce the public to 
believe that their business is carried on by 
A., and loses that right so soon as he dis- 
continues the use. (Lud. & Jenk. 65, 66.) 
In the case of trade-marks falling witnin 
theEnglish Trade-marks Registration Acts, 
registration is substituted for public user 
as a mode of acquiring title. See Trade- 
Mark; also, Patent Right; Public! Juris 

2 3. “Use”— “Benejat.”— In convey- 
ancing, “use” literally means “benefit;” 
thus, in an ordinary assignment of chattels, 
the assignor transfers the property to the 
assignee forhis absolute use and benefit.”* 
In the expressions “separate use,” “super- 
stitions use,” and “ charitable use ” {q, v,), 

I use has the same meaning. More often, 
however, “use” has a technical meaning 
which can only be explained historically. 

§ 4. Uses of land before the Statute 
of Uses. — ‘Before the year 1536, if one man 
(A.) conveyed land by feofiment (then almost 
the only mode of conveyance) to another (B ), 
with the intention, express or implied, that 13, 
should not hold it for his own benefit, but for the 
benefit of a third person (C., or of A. himself; 
see as to “resulting uses,” infra, g 10,) then B. 
was said to hold the land “ to the use,” i. e, for 
the benefit of C. In the courts of common law 
the feofiee to uses (B.) was looked upon as the 
owner of the hind for almost all i)urpoHes, the 
seisin or legal estate being in him. In tlie Court 
of Chancery, on the other han<l, he was looked 
upon as merely the nominal owner: ho was 
bound to allow the cestui que use (C.) to have 


^ *Shep. Touch, 501 ; Littleton (? 383) men- applying them to the use of the dead^ {d me U 
tions a case whore an executor took the profits moH) by distributing the money for his souL 
of his testator^s lands to liLs own use, instead of 
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the prolittj and benefit of the land and to deal 
with it a& Le pleased. C. was therefore the 
equitable or beneficial owner of the land. The 
‘‘ use ” or beneficial ownership was treated like 
an estate, and de>cended on the intestacy of the 
cestui qae use to his heir in the same way as the 
land would liave done. A use was also devisable 
by will, although the land was not. 

J 5. The effect of a conveyance to uses was 
two-fold. First, it enabled interests in land to be 
created and transferred w’ith a flexibility and 
secrecy unknown to the common law; thiseflfect 
of uses still exists (in// a, ^ 11 ei seq.) Secondly, 
it enabled the o^mers of land to evade certain 
inconvenient incidents of common law owner- 
ship, especially escheats, forfeitures and other 
feudal obligations. After several attempts to 
prevent these effects by various acts of parlia- 
ment, the statute known as tlie Statute of Uses 
wab pasbed (27 Hen. VXII. c. 10). This statute 
in effect enacts that w’here any person is seised 
of any lands or other hereditaments to the use, 
confidence or trust of another, the latter shall 
be in lawful seisin, estate and possession of the 
lands for tlie same estate as he liad in the use, 
and that the estate of the feoffee to uses shall be 
deemed to be in the cestut que use. The effect 
of this act was to convert uses into possession, or 
to make the cestui que use legal instead of equit- 
able owner. The result is tliat if since the 
passing of this statute land is conveyed to A. 
and his heii-s to the use of B. and his heirs, so 
that A. acquires the seisin of the land, then the 
statute is said to e.xecute tlie use by turning it 
into a legal estate ; the seisin passes out of A. 
and vests in B., who thus becomes legal owner 
of the land in fee-simple. (See Scintilla 
Juris.) All estates whicli before the statute 
would have been good in equity and to which 
the statute applies are, since the statute, good 
estates in law. 

g 6, Exceptions from statute. — It 
■will be observed that the statute only ap- 
plies to cases where one person is seised 
of land or other hereditaments to the use 
of another. If, therefore, A. is possessed 
of a term of years or a chattel, or is in 
^Mast-seisin of copyhold land (all of which 
are incapable of true seisin), to the use of 
B., the statute does not execute this use, 
and the legal estate remains in A. 

§ 7- The statute also does not execute a 
second use, or a “use upon a use,” nor 
does it execute active uses, or uses which 
impose some active duty on the grantee. 
If, therefore, land is conveyed to A. to the 
use of B. to the use of C. (which is a use 
upon a use), only the first use is executed ; 
B, becomes seised of the land in accord- 
ance with the statute, but he holds it to 
the use of 0. as if the statute had never 
been passed. Again, if land is conveyed 
to A* to the use (or upon trust) to pay over 
the rents and profits to B., this use is not 


executed, and therefore the legal estate 
remains in A. 

Hence uses are of two kinds, uses at 
common law, or those which remain un- 
afTected by the statute, and uses which 
onerate under the statute. 

g 8. Uses at common law. — U j-'cs at 
common law include (1) all uses of lensp- 
hold and copyhold land and chattels, and 
(2) uses of freehold land or other heredita- 
ments which are not executed by the stat- 
ute because they are either *‘uses on uses” 
or active uses. A use at common law is 
now seldom created under that name, 
almost the only instance being where a 
copyhold tenant surrenders his land to the 
lord to the use of some other perscm ; heie 
the lord is merely a trustee or instrument 
for carrying the intended alienation into 
effect. (2 Davids. Conv. 201; Wats. Com t>. 
Eq. 923.) When lands or chattels are con- 
veyed to a person to be held by him for 
the benefit of another, the word “trust” 
is now always used. “ Use ” was employed 
in the sense of “trust” in Shakspear’s 
time, Merchant of Venice, iv. 1, line 883. 
See Trust. 

g 9. Under the Statute.— -Uses which 
operate under the statute are those de- 
clared of land held by a freehold tenure 
for an estate of freehold, or of rents, ser- 
vices and most other hereditaments. Ex- 
cept those of which the enjoyment is 
inseparable from the possession : such .a.s 
easements and ’profits a prender. They 
are of the following kinds ; 

g 10. Express — ^Implied— -Resulting. 
— If A. conveys land to B. and his heirs 
totheuse of 0. for life, without more, then 
the land vests in 0. for an estate for life, 
and the reversion in fee after O.’s estate 
results or returns to A., because it is not 
otherwise disposed of. Here the use to 
B. is an express use, and the use to A. is 
an implied or resulting use. 

g 11. Executed — Executory.— An 
executed use is one which takes effect irn* 
mediately, as where land is conveyed to A. 
and his heirs to the use of B- and his heirs. 
An executory use is one which is to take 
effect at some future time. Executory uses 
are of four kinds, 

g 12. Springing,— A springing use is 
one which is limited so as to commence 
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tnfufuro, independently of any preceding 
e-tate; as where land is conve 3 "ed to A. 
and his heirs to the use of B. and his heirs, 
fiom to-niorrcAv or on the death of C. 
Such a use does not take effect in deroga- 
tion of an^' estate except that wdiich 
results to the grantor or remains in him. in 
the meantime. 

§ 13, Shifting. — A shifting or secondary 
ii&e is one which is limited so as to shift 
Irom one person to another on the happen- 
ing of a given event; in other words, such 
a use takes effect in dei'ogation of a pre- 
ceding use ; as where land is conveyed to 
A. and his heirs to the use of B. and his 
heirs, with a proviso that when C. returns 
from Rome the land shall be to the use of 
C. and his heirs. See Executory In- 
terests ; Limitation, ? 5. 

§ 14. Under powers.— Uses may be 
limited or declared under powers. See 
Power, ? 7. 

g 15. Future, or contingent.—Future 
or contingent uses are those which are 
limited to take effect as remainders. 
Thus, if land is conveyed to A. and his 
heirs to the use of B. (a bachelor) for life, 
and after his death to his eldest son, this 
is a contingent use. 

g 16. At common law, a person could 
not make any conveyance to himself, so 
that if A. wished to convey property'' to 
himself and B. jointly, he W'-as obliged to 
make a conveyance to some third person, 
C., and then 0, made a recon ve^^ance to 
A. and B. jointly. The Statute of Uses 
made it possible to evade this rule in the 
case of freehold estates in land, because if 

A. , the owner of land, conveyed it to C.‘to 
the use of A. and B. and their lieira, t];ie 
statute executed the use, and at once 
vested the laud in A. and B. for a joint 
estate in fee-simple. The same method is 
available if A. wishes to coiavey land to 

B. in fee-simple, reserving to himself a 
life estate, or if A. 'wishes to convey land 
to his wife. (Wms. Real Prop. 391.) As 
the Statute of Uses does not apply to 
leaseholds or other chattels, it became 
necessary to pass an act enabling any per- 
son to assign personal property to himself 
jointly with another. (Stat. 22 and 23 
Viet. c. 85, g 21 ; Wms. Pers. Prop. 477.) 
In conveyances executed, in England, 


after the 31st of Decem})er, 3881, freehold 
land, or a thing in action, may be con- 
veyed by a person to himself jointly with 
another person, by the like means by 
which it might be conveyed by him to 
another person, and ma\" be similarly con- 
ve^'ed by a husband to his wife, and by a 
'v\dfe to her husband, alone or jointly with 
another person. Conveyancing Act, 1881, 
g50. 

g 17. Basements, privileges, &o. — 
Formerly, a thing could not be granted by 
way of use if the enjoyment of it w^as in- 
separable from the possession, such as 
annuities, waj's, commons and authorities. 
(2 Bl. Com. 330.) Hence, where land was 
sold subject to an express reservation or 
exception of such rights, privileges or 
easements, the object had to be attained 
either by a regnint, or by a declaration 
that the land should remain to such uses 
as should give full effect to the reservation 
or exception, and (subject thereto) to the 
uses declared to vest the land in the pur- 
chaser, (Dart Vend. 506.) In conveyances 
made in England after December Slst, 
3881, a limitation of freehold land to the 
use that a person may have an easement, 
right, liberty, or privilege over tiie land 
will operate to vest in possession in that 
person the easement, &o., so limited to him. 
Conveyancing Act, 1 881, s. 62. 

Use, (defined). Kirby (Conn.) 145 ; 20 Tnd. 
398. 

what Is). 50 N. H. 491. 
stock pledged). 1 Sweeny (N, Y.) 

643. 

(in a will). 22 Pick, (Mass.) 299, 

304; 38 Mich. 402; 4 Watts (Pa.) 130. 

Use and behoof, (in an agreement). Dyer 
49 b. 

Use and benefit, (in a will). 68 Me. 33.3. 

Use and iMpnovEarENX of adl my real 
EkState, (in a will). 2 Day (Conn.) 338. 

Use and occufancy, (in a deed). 39 Mich. 
419. 

USB AND OOCUPATION.-A 
claim for use and occupation arises where 
a person has used and occupied the land 
of another with his permission but without 
any actual lease or agreement for a lease 
at a fixed rent. (Woodf. Land. T. 499; 
Chit. Cent. 341.) It is som<3timo8 said that 
the claim is one for damages (Woodf. 499), 
but this is hardly correct, for permissive 
occupation is not a wrongful act; the claim 
is really based on an implied or tacit con* 
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tract to pay for the use of the land. The 
action does not lay against a mere wrong- 
doer or trespasser. Smith & S. L. & T. ISl. 

Use occupatton, cha^tge ru, (in an 
insuiance policy). 59 Me. 582. 

Use axd weab only excepted, reason- 
able, (in a covenant). 2 Campb. 449. 

Use, for her, (a devi&e to a wife). 2 Day 
(Conn.) 28. 

Use, for the, (a bequest). 5 Wheel. Am. 
C. L. 556. 

Use, free, (of lands, a devise of, passes the 
interest in them). 1 East 37. 

Use of, (in a deed). 107 Mass. 290, 324. 

Use of personal property, (in a will). 1 
Stockt, (N. J.) 260. 

Use of said seminary, for the, (in a con- 
veyance). 20 Ind. 398. 

Use of the newly-intended road, the 
FREE, (in a covenant). 5 Taunt. 548. 

Use of the timber, (grant of). 11 Eich. 
(S. C.) 621. 

Use, pay to B. or his order for iviy, (in- 
dorsed on a bill of exchange). 8 Barn. & C. 
622; 5 Bing. 525. 

Use ports, (in an insurance policy). 48 
Barb. (N. Y.) 469 ; 48 N. Y. 624 ; 35 Super, 
(N. Y.) 247. 

Use, public, (in the constitution). 18 Wend. 
(N. Y.) 60. 

Use, separate, (of a married woman, when 
a devise is for). 5 Ves. 540. 

Used, (not synonymous with “belonging to”). 
1 Chit. Gen. Pr. 214. 

(in an indictment), 7 Allen (Mass.) 

304, 305. 

Used and enjoyed, (in a lease). 6 Bam. & 
Aid. 830. 

Used, heretofore, (in a lease), 2 Barn. & 
C. 96. 

Used, occupied and enjoyed, (in surrender 
of lease). L. R. 3 Ex. 161. 

Used or enjoyed, (in a deed). 1 Chit. Gen, 
Pr. 157. 

(in a grant). 1 Dowl. <& Ey, 506, 508, 

USEFUL. — ^This word as used in the 
patent laws requiring an invention to be 
“ useful ” means such an invention as may 
be apidied to sonae beneficial use, in con- 
tradistinction to one which is injurious to 
the morals, health, or good order of society. 
See the cases referred to below. 

Useful, (in patent law). 2 Blatchf. (U. S.) 
279, 290; 1 Mas. (U. S.) 182, 186, 302; 4 Mc- 
Lean (U. S.) 565; 6 Id. 44; 4 Wash. (U. S.) 
9; 14 Pick. (Mass.) 217; Fess. Pat. 59. 

Useful clauses, (in an agreement). 1 
Meriv. 469, 467, 473. 

Useful invention, (what constitutes). 
Baldw. (U. S.) 303. 

USER is the same thing as *'use’' in 
the ordinary sense of the word. See Use, 
JL 


USER DE ACTIOIT. — Tlie pursuing or 
bringing an action in the proxjer county, <&c. — 
JBroke 64. 

Uses and purposes, (in the lateral railroad 
act). 3 Pitt&b. (Pa.) 5U4. 

USES TO BAR DOWER.— When a 
conveyance of land is made, in England, to a 
person wdio was married to his pre->ent ^viie on 
or before the first of January, lSo4, and he 
wishes to prevent her right to dower from 
attaching to the land, it is conveyed to tiie fol- 
lowing uses: (1; To such uses as the purchaser 
shall appoint; (2) in default of appointment, to 
the use of him and liis assigns during his life ; 
(3) in the event of tlie determination of that 
estate, by forfeiture or otherwise, in his' lifetime, 
to the use of a trustee during the life of the pur- 
chaser, in trust for him; with (4) an uliimate 
limitation to Ids heirs and assigns forever. By 
this means the purchaser has a full power of 
alienation, without having a greater estate in 
possession than an estate for life, to which tlie 
wife’s dower does not attach, and the inter- 
mediate estate of the trustee prevents the 
remainder in fee-simple from vesting in the 
purchaser in possession (and so becoming liable 
to dower) by any accidental merger of the life 
estate. See Wins. Real Prop. 305, and apxi. (D), 
/See, alsOj Dower. 

USHER — A* door-keeper ; an officer 
who keeps silence in a court. Tlie office 
of usher of the Court of Cliancery is 
abolished by 15 and 16 Viet. c. 87, g 27. 

USHER OF THE BLACK ROD.— 
The gentleman usher of the black rod is an 
officer of the liouse of Lords appointed by 
letters-patent from the crown. His duties aie, 
by himself or deputy, to desire tlie attendance 
of the Commons in the House of Peers when 
the royal assent is given to bills, either by the 
queen in person or by commission, to execute 
orders for the commitment of persons guilty i)f 
breacli of privilege, and also to assist in the 
introduction of peers when they take the oaths 
and their seats. (May Pari. L.) — Browii. 

USQUE AD FILUM AQU.®, or 
— Even to the middle of the stream or 

road. 

Usual, (in a statute). 1 ITott <& M. (S. C.) 
89, 90. 

Usual and common covenants, (in an 
agreement). 7 Bai'ii. & C. 627 ; Com. L. <Se T. 
113. 

Usual and customary, (defined). 77 Pa. 
St. 286. 

Usual and proper covenants, (what are).. 
2 Sch. & L. 566. 

(in an agreement to lease). 16 Ves. 

266, 271, 628. 

tJSUAL AND REASONABLE COVENANTS, WITH 
ALL, (in an agreement). 3 Anstr. 700; 1 Chit. 
Gen. Pr. 300. . 

Usual business hours, fwithhi which carrier 
may make delivery)* 18 Minn. 133. 
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Usual course op business, (in di&trebs act). 
6 Biackf. (Ind.j 4S9. 

Usual covenants, (Tv-hat are), 1 Esp. 8, 

{in an agreement). 1 Man. By. 

644 ; 3 Taunt. 73. 

contract for deed with). 2 C. E. 

Gr, (]S^ J,) 216. 

(in a lease). 7 Ch. D. 555 ; 2 Swanst. 

249; 1 T. K.705. 

Usual or ordinary high-water mark, 
(detined). IS Cal. 11. 

Usual place of abode, (in a statute). 12 
Va. 750. 

Usual place op business, (in a statute). 
Ill MabS. 320. 

Usual place of religious worship, (in 
statute exempting from tolls). L. B. 6 Q. B. 34. 

Usual powers and covenants, (in articles 
of marriage settlement), Jac. 158. 

Usual powers and provisoes, (in articles 
of marriage settlement). 2 Ves. & B. 311. 

Usual projections, (in a deed). 101 Mass. 
512, 530. 

Usual stopping-place, (in a statute). 43 
111. 364. 

USUAL TEB.MS. — phrase in the com- 
mon law practice, which meant jjleading issiiably, 
rejoining gratis, and taking short notice of trial. 
"When a defendant obtained further time to plead, 
these were the terms usually imposed. 

Usual ter:ms, (in a rule of court). 2 Chit. 
292. 

(in a submission to arbitration). 2 

Cliit. Gen. Pr. 86- 

Usual WAY, (in an agreement by creditors 
of a bankrupt). 4 Bing. 53. 

Usually residing with, (in a statute). 10 
Barn. C. 66, 69. 

Usually sold, (in a statute). L. B. 4 Q. B. 
559, 5C5. 

USUCAPIO. — A terra of Boman law, used 
to denote a mode of acquisition by the civil — i. e, 
old strict law. It is, however, sometimes used 
as interchangeable with longi iemporis possessio ; 
but, strictly speaking, longi iemporis possessio was 
confined to immovables (i. e. real property), and 
was alw'ays adverse, while usucapio extended both 
to immovable and movable property, and might 
be either adverse or consistent. It corresponds 
very nearly to tlie English term prescription or 
limitation, which, by the Stats. 3 and 4 'Will. IV. 
c. 27, and 37 and 38 Viet c. 67 (as to corporeal 
hereditaments), and 2 and 3 Will. IV. c. 71 (as 
to incorporeal hereditaments), confers a positive 
(although merely possessory) title on the holder. 
But the prescription of Boman law differed from 
that of the English law, not only in its times 
(which are of less importance), but also in this 
great and peculiar feature, that no maid fide pos- 
sessor {i. e. person in possession hiowingly of the 
property of another) could by however long a 
l»eriod acquire title by possession merely, the 
two never-failing requisites not only to mucapio, 
but also to longi iemporis possessio, being jmta 
causa (i 6, title) and bona fides {%, e. ignorance). 
In Boman law, re-acquisition by tisncapio was 
called “ mureceptioJ* See Adverse Possession. 


Usucapio constituta est ut aliquis 
litium finis esset : The object of usucapio 
(title by quiet posbession) is to put an end to 
litigation. 

USUFRUCT. — The right of reaping 
the fruits [fructus] of things belonging to 
others, without destroying or wasting the 
subject over w’hich such right extends. 

USUFRUCTUARY,— He who enjoys 
the usufimet. 

USUPRUIT. — In the French law, the same 
as the usufruct of the English and Boman law. 

Usura*est commodum certum quod 
propter usum rei (vel aeris) inutuatge 
recipitur ; sed, secundario sperare de 
aliqua retributione, ad voluntatena 
ejus qui mutuatus est, boo non est 
vitiosum (5 Co. 70) : Usury is a certain 
benefit which is received for the use of a thing 
(or of money) lent; but, secondly, to hope for a 
certain return, at the option of the party who 
boriwved, this is not vicious. See Usury. 

USURA MARITIMA.— Interest taken 
on bottomry or respondentia bomlh, which is 
proportioned to the risk, and is not iitiected by 
the usury laws. 

USURP ATIOK OF ADVOWSOU.— 
An injury which consists in the absolute ouster 
or dispossession of the patron, and wdiich hap- 
pens wdien a stranger wdio hfis no right presents 
a clerk, and the hitter is thereupon admitted and 
instituted. See Disturbance ; Spoliation. 

USURPATION OF FRANCHISES, 
or OFFICES.— The unjustly claiming or 
usurping any office, franchise, or liberty. See 
Disturbance; Quo Warranto. 

Usurped power, (in an insurance policy). 
21 Wend. (N. Y.) 367. 

USURY. — Latin: umm, a using or enjoy- 
ment, from vti, to usl^ itbtirte, inteiest for the use 
of money The division into usum canvfutitmalcs and 
If surse V unitor fss im identical with that of interest m 
English law. into interest payable by centra, t and in- 
terest payable as damages. Thibaut Paini lyA 

? 1. Originally usury had the same 
meaning as interest has at the present day, 
viz., a periodical payment in coiisiil oration 
of a loan. “Purchases, estates and con- 
tracts may be avoided . . . by certain acts 
of parliament against usurie above ten in 
the hundred.” (Co. Litt. 3b. This rate 
was varied from time to time by suliboiiuent 
statutes.) Many attempts were made to 
evade these statutes by making the interest 
payable in the form of rents, annuities, 
&c., and in such casos the question was 
whether the stipulated payment was 6e«4 
fide a rent or annuity, or whethe it 
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was usury, and the contract a usurious one 
within the statute. 5 Go. 69 et seq. 

§ 2. Hence “usury” acquired the sense 
of interest above the rate allowed by those 
acts of parliament, and the acts making 
all such usurious contracts void became 
known as the usury laws. They were re- 
pealed by Stat. 17 and IS Viet. c. 90. Con- 
sult the usury laws of the various States. 
See Interest, g 13 et seq. 

UsuBY, (defined). 5 Hill (N. Y.) 523, 528 ; 
2 Johns. (N Y.) Cas. 355, 364; 3 Id. 206; 2 
Watts (Pa.j 264; 1 Ves. 531; 4 Bl. Com. 158; 

I Fonb. Eq. 233-256. 

( what constitutes). 1 Black. (U. S.) 

115 ; 2 Dali. (U. S.) 92 ; 9 Pet. (U. S.) 378, 418 ; 

II Conn. 487 ; 5 Dav (Conn.) 100, 106 ; 4 Ind. 
283 ; 3 Gill & J. (Md.) 4S2 ; 5 Mass. 53 ; 3 Gr. 
(N. J.) 255; 2 Halst. (N. J.) 130; 3 Id. 233; 2 
Harr. (N. J.) 192 ; 32 Barb. (N. Y.) 557 ; 41 Id. 
359; 2 Cow. (K. Y.) 705, 712; 84 N. Y. 627; 2 
Paige (K Y.) 267; 10 Superior (N. Y.) 506; 
5 Serg. & B. (Pa.) 51; 2 Munf. (Va.) 424 ; 8 
"Wheel. Am. C. L. 250; 3 Wils. 395. 

(what is not). 3 Otto (U. S.) 344; 2 

Conn. 341 ; 10 Me. 315 ; 3 Gill & J. (Md.) 123 ; 
10 Mass. 121 ; 8 Cow. (N. Y.) 284 ; tHill (N. Y.) 
227 ; 85 N. Y. 162 ; 87 Id. 50 ; 5 Paige (K. Y.) 
98; 1 Wend. (K Y.) 521; 17 Id. 280; 21 Id. 
103, 285 ; 24 Id. 165 ; 3 Ohio 18 ; 4 Hen. & M. 
(Va.) 490 ; 2 Munf. ( Va.) 36 ; 6 Id. 430, 433 ; 1 
Atk. 351; 1 Holt 256. 

(distinguished from a “penalty”). 11 

Bush (Ky.) 180. 

IJSTJS. — In the Roman law, a precarious en- 
joyment of land, corresponding with the right 
of habitatio of houses, and being closely analo- 
gous to the tenancy at sufiferaiice or at will of 
English law. The usuariiis (i. e. tenant by imis) 
could only hold on, so long as the owner found 
him convenient, and had to go so soon as ever he 
was in the owner’s way (molestus). The iLsuarkts 
could not have a friend to share the produce — ' 
it was scarcely permitted to him (Justinian says) 
to have even his wife with him on the land ; 
and he could not let or sell, the right being 
strictly personal to^ himself. — JBrown. 

TJsus est dominium flduoiarium (Baa 
Uses) : Use is a fiduciary dominion. 

Usus et status sive possessio potius 
dijTerunt secundum rationem fori, 
q.uam secundum rationem rei tBac. 
Uses) : Use and estate, or possession, differ 
more in the rule of the court than in the rule of 
the matter. 

TTt poena ad pauoos, metus ad omnes 
perveniat (4 Inst. 6) : So that punishment 
may fall on few, the fear of it on all, 

! 

Ut Bummse potestatis regis est ' 
posse quantum velit, sic ma^nitudinis 
est veil© quantum , possit (8 Inst. 236): I 
As the highest power of a king is to be able to I 


1 do all he wishes, so the highest greatness of him 
' is to wish all he is able to"clo. 

j UTAS. — ^The eighth day following any term 
or feast. — Cowell. 

Utensils, (in a declaration in trover), 1 
Cro. 817. 

(in a will). Dyer 59 b ; 1 Russ. 427. 

UTERINE BROTHER.— A brother 
born of the same mother; f rater oorir 
sanguineus, is the son of the same father. 

UTERO-GESTATION.— Pregnancy. 

UTFANQ-BTHBP. — See Outfangthep. 

UTI POSSIDETIS. — As you possess. A 
phrase inserted in treaties of peace permitting 
each belligerent party to keep what he has ac- 
quired during the war. 

Util© per inutile non vitiatur (Dyer 
392) : The useful is not vitiated by the useless, 

Utlagatus est quasi extra legem 
positus : caput gerit lupinum (7 Co. 
14) : An outlaw is, as it were, put out of the 
protection of the law; he bears the head of a 
wolf. 

Utlagatus pro contumacia et fuga, 
non propter hoc oonviotus est de 
facto principal! (Fleta) : One who is out- 
lawed for contumacy and flight, is not on that 
account convicted of the principal fact. 

UTLAGHE. — An outlaw'. 

UTLARY. — Norman-Peench: uilagcarie, fLitt 
1 197); Irom Anglo-Saxon, uttaga. 

Outlawry. Co. Litt. 128 a. See Outlaw. 

UTLAWBY. — Outlawry. 

UTLESSE. — ^An escape of a felon out of 
prison. 

Utwosst care and diligence, (construed). 
21 Md. 275. 

UTTBB.- 

I 1. In criminal law, to utter a forged 
document or seal, tfcc., or counterfeit coin, 
is to pass or attempt to pass it off as genu- 
ine. In the case of a forged document it 
is not clear whether it is necessary that the 
offender should actually part with the 
document, or whether a mere showing of 
it can be called an uttering. B. v. Ion, 

2 Den. C. 0. 475; 2 Buss. Or. 721, and Mr. 
Greaves' note (1). 

J 2. Uttering a forged document (know- 
ing it to be forged) is in general the same 
offense as that of forging the same docu- 
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iiient. (See Ft)KGERY.) Utterii\< counter- 
feit money (knuwm^ it to be couuteireit) 
is a misdemeanor. Stepli. Cr. Di^. 2U5. 

Utter, (of a forged instrament). 2 Binn. 
(Pa.) 339. 

Utter, atteott to, (^\Jiat constitutes). 1 
Brev. (S. <J.) 4S2. 

TJTTEPw BARRISTERS.— Barkis- 
teb. 

Utter toss, (what is not). 1 Mau. & Sel, 

SO. 

Him bottomrv and respondentia bond). 

6 Qtu> i U. S.) (345 ; 8 Ser^. & K. (Pa ) 13S. 

Uttered and put opp, fin an indietment). 
2 Dea C. C. ; 1 Tempi. & M. 409. 

Uttering, (\\hat constitutes). 2 Cranch (U. 
S.) C. C. 243; 1 Abb. fU. S.) 135; 1 Baldw. fU. 
S.) 306; 25 Alkk. 388; 27 M. 386; 3 Abb. 


Y.) App. Dec. 439; 21 Wend. (>\ Y.j 509, 
1 Den. C, C o9 ; 2 Id. 477 ; 4 Taiinl. 3U0. 

1 what is nuLj. 4 Craucli [U. S.) C. C. 

309; 2 Car. 352. 

Uxor furi desponsata non tenebitur 
es facto viri, quia virum accusare non 
debet, neo detegere furt-^i suum, nec 
feloniam, cum ipsa sui potestatera 
non habet, sed vir (3 Inst. 108) : A woman 
married to a thief shall not he bound by Ida 
actions, for she cannot aeciise her Iiusbandj nor 
discover the robbery or felony, since she has no 
power over lieibelt) but her husband has power 
over her. 

Uxor non est^sui juris, sed sub po- 
testate viri, cui in vita contradioere 
non potest : A wile has no power of lier 
own, hut is under the government ot her hus- 
band, whom in his lile-time blie cannot contra- 
dict. See 2 Steph. Com. (7 edit.) 272. 


V. 

V. G-- — Verbi gratis, for the sake of example. 

Vacancies, (in State constitution). 2 Wend. 
(N. Y.) 273. 

VACANCY. — Aplacevvhich is empty. 
The term is principally applied to oBices 
having no incumbent. 

Vacancy, (in constitution of California). 10 
Cal. 38. 

(in act respecting town officers}- 18 

Wend. (R y.) olS. 

(in patent law), 1 Woodb, M. (U. 

S.) 3S9. 

(in office). 49 Wis. 328. 

Vacant, (detined). 6 Yev. Ill, 129. 

> — — (^in constitution of Misyouxij. 56 Mo. 
17, 20. 

(in an insurance policy). 44 N. Y. 

Supeiior 444, 452. 

(office). 7 Tnd. 326. 

Vacant and unoccupied, (in an insurance 
policy). 72 N. Y. 117; 81 M, 184, 188; 12 
IS, Y. Superior 444. 

Vacant, became, (in a statute), 3 Car. & 

P. 399. 

Vacant glebe, (what is not). 2 Mimf. (Va.) 
513. 

Vacant or u-nocoupied, (in a policy of in- 
surance). 122 Mass. 298 ; 24 Hun (N. Y.) 68. 

VACANT POSSESSION.— Pos- 1 
SESSION, 1 1 ,* Service, § 10. I 

VACANT SUCOBSSION.-An in- 
heritance, the heir to which is unknown, 

VACANTIA BONA.— In the civil law, 
things without an owner; the goods of one dying 
without successors. 


VAOARITJS, commonly called ‘‘Mag- 
ister Vaearius,’’ was a Lombard by birth. 
He gave lectures on Bom an law in Oxford 
from 1149 to 1170. He wrote Liber ex imU 
verso enucleato j ure exceptus. Holtz. E n cy cl. 

VACATE is to discharge or deprive of 
legal effect. The term is Chiefly applied 
to judgments, recognizances and Ides pe^ir 
dentes (q. v.), which are canceled or vacated 
when they are irregularly obtained or have 
served their purpose. 

Vacated, (in a policy of insurance). 66 N. 
H. 401 ; 67 N. Y. 260 ; ^ Am. Kep. 111. 

VACATION.— 

1 1. Judicial business.— The vacations 
! are the periods of the year during which 
the courts are closed for ordinary business* 
There are, however, certain kinds of busi- 
ness which must be transacted, in England, 
during vacation, (e. g. applications for in- 
junctions, for extension of time, etc,,) and 
for this purpose, one or two vacation judges 
and a staff of officials attend in court 
periodically during the vacations, 

5 2. The vacations in England are four, namely, 
the Easter Vacatitm, from Good Friday to Easter 
Tuesday; the Whitsun Vacation, from the Satur- 
day before Whit Sunday to the Tuesday after ; 
the Long Vacation, from the 10th August to the 
24th October; and the Christmas Vacation, IVom 
the 24th December to the 6th January. Buies 
of Court, Ixi. 2 et seq.; Sm. Ac. -22. See Sit- 
tings ; Term, § 8. 
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? 3. Seclesiastical law. — Vacation aLso | 
signibcs, in ecclesiastical law, that a church or 
beneli»-e Is vacant ; e. on the death or resigna- 
tion of the incumbent, until his successor is 
appointed. 2 lust. 359 ; Phiilim. Ecc, L. 495. 

Set FLEifJLRTY ; SRQrESTRATlON, § O. 

VAOATtTR. — It is vacated. The name of 
a rule or order by which a proceeding is vacated. 

VAOATUBA. — An avoidance of an eccle- 
siastical benehce. — CovcelL 

VAOCABIA,— A dairy. Co. Litt. 5b. 

VACUA POSSESSIO. The vacant 

pos^cssinn, i. €. free and unburdened possession, 
\v hicJi i i\ ff,) a vendor had and has to give to a 
purchaser of lands. 

VAUES. — In tlie civil law, pledgf^; sure- 
ties; bail; security for the appearance of a 
defendant or accused person in court. — Cal v, Lex, 

VADIABE DUBLIjUM.— T o wage 
combat. Where two contending parties, on a 
challenge, do give and take a mutual pledge of 
fighting. — Cowell. 

VABIMOTUUM. — ^In the Eoman law, the 
personal bail of English law. 

VADIUM. — In the civil law, a pledge or 

surety. 

VADIUM MOBTUUM.— A mortgage, 
or dead-pledge. 

VADIUM PONERE.— To take baU or 
pledges for a delendant’s appeai*ance. 

VADIUM VIVUM. — A vifgage or living 
pledge. 

VADDET. — The king’s eldest son — hence 
the valet or knav'e follows the king and queen 
in a pack of cards. Barr. Stat. 344. 

VADUM. — In old records, a ford, or wading 
place. — Cowell, 

VAG-ABONDS — VAGRANCY. — 
The provisions of the English law with 
respect to vngrancy are directed against 
(1) “ itlle and disorderly persons,” e,g, per- 
sons who refuse to work, unlicensed ped- 
dlers, beggars, <&c. ; (2) rogues and vaga- 
bonds,” e.g. fortune-tellers, persons lodging 
in deserted buildings or the open air with- 
out visible means of subsistence, &c, ; 
(3) “ incorrigible rogues,” e, g, persons 
twice convicted of being rogues and vaga- 
bonds, persons W'ho escape from imprison- 
ment ns rogues and vagabonds, &c. These 
offenses are iiunisbable with imprisonment, 
and (in some cases) with whipping. (6tat. 
5 Geo. IV. c* 83; Steph. Or. Dig. 117; 4= 


Steph. Ccm. 287, where the other statutes 
are mentioned.) Similar statutory pro- 
visions prevail in most if not all of the 
States. 

Vagranctt, (defined and distinguished from 
“disorderly conduct” and “breaches of the 
peace”). 41 Mich. 299. 

Vagrant, (who is not). Browne (Pa.) 275. 

(common soldier cannot he). 1 Wils 

331. 

(child of two years old camiot be) 

Str. 631. 

Vagrant, you are a, (will sustain an action 
of slander). 4 Yeates (Pa.) 423. 

VALEAT QUANTUM. — Let it have its 
weight, small or great, 

VALEO, VALEOT, or VADELET.— 
A yoilng genLletoan ; also a servitor or gentle- 
man of the chamber, — Cowell, 

VADENTIA. — ^The value or price of any- 
thing. 

VALBSHERIA. — The proving by the 
kindred of the slain, one on the father’s side, 
and another on that of the mother, that a man 
was a Welshman. 

I VALID.— Of binding force. A deed, 

I will, or other instrument, which baa re- 
j ceived all the formalities required by law, 

, is said to be valid. 

I Valid Ain> efpecttjal, (applied to a sale, in 
i a statute). 3 Campb. 284. 

y ALID TO ALL INTENTS AND PURPOSES, (have 
as large an import as to conciude all persons 
whatever). 2 Mass. 470. 

Validity, (equivalent to “certainty”), 1 
Hen. & M. (Va.) 84. 

VALOR BENEFICIORUM. The 

value of every ecclesiastical benefice and prefer- 
ment, according to which the first fruits and 
tenths are collected and paid. It is commonly 
eaUed the “king’s books,” by which the clergy 
are at present rated. 2 Steph. Com, (7 edit.) 
533. 

VALOR MABITAGXI— Daring the 
prevalence of the feudal tenures, the guardian 
was at liberty to exercise over his infant ward 
the right of marriage {imritagium)i i. e, he had 
the power of tendering him or her a suitable 
match, without disparagement or inequality, and 
if the ward refused the otlerecl match, then he 
or she forfeited the value of the marriage 
{valorem marita/jii) to the guardian, i. e. so much 
as a jury would assess, or any one would bond 
fide give, to the guardian for such an alliance ; 
and if the infant married without the guardian’s 
consent, he or she forfeited double the like 
value, dupliem valorem maritayiL (Litt. 110.) 
— Brown, 

VAx^tTABLE ARTICLE, (in a Statute). 33 Jnd. 
402; 5 Am. Bep. 224* 
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VALUABLE CONSIDERATION. 
^See Consideration, g 7 ; Value. 


Valuable CONSIDERATION, (defined). BaMw. 
(U. S.)358. 

— (what is). 9 Pet, (U. S.) 204; 9 Hass. 

161, 177; S Cow. (N. Y.) 454. 

(what is not). 2 Atk. 152. 

(distinguished from ‘‘good considera- 
tion*’). 2 El. Com. 297. 

Valuable, less, (in a statute, when means 
“less productive**). 9 East 1G9. 

Valuable security, (in a statute). L. B. S 
Ex. 37 ; 2 Q. B. D. 157, 163. 

Valuable thing, (diatinguished from val- 
uable security”). 6 Vr, (N. J.) 453. 


VALUATION.— As to valuation for 
rates and taxes, see Assessment, ? 2; Bate, 
As to valuation of securities iu adminis- 
trative proceedings, see Creditor, §§ 3, 4. 


VALUE is often used as an abbrevia- 
tion for “valuable consideration,” espe- 
cially in the phrases “ purchaser for value,” 
“holder for value,” &c. The question 
whether a person acting in good faith has 
given valu§ for property is often of import 
anee when the person from whom he ac- 
quired it had not a perfect title as against 
some other person. Thus, if a trustee 
fraudulently sells the trust property to a 
**bo 7 id fide purchaser for value,” L e. to a 
person w^ho had no reason to believe that 
it was affected with a trust, and gave a fair 
price for it, the cestui que trust has no claim 
against the purchaser. Lew. Trusts 707 et 
seq. See, also, In re Gomersall, 1 Ch. 
D. 137. See BonaFides; Consideration; 
Negotiable. 


Value, (defined). Hob. 65. ^ 

( how al leged in an indictment) . Stark. 

Cr. PL 220. 

(in act condemning land for railroad). 

21 IMinn. 322. 

(in Ohio code). 25 Ohio St. 433. 

Value, full, (what is). 1 H. Bl. 164. 

Value of eight pounds, of the yearly, 
(in a statute). 1 Cro. 853. 

Value of land taken, (in a statute). 21 
Minn. 322. 

Value of tenements, (in a statute). L. B. 
4 Q. B. 4. 

VALUE RECEIVED.— A phrase 
generally inserted in bills of exchange and 
promissory notes, but which is not neces- 
sary, since value is implied in every bill, 
as much as if expressed in totidem verbis. 
White V. Ledwick, 4 Doug. 247 ; Byles Bills 
(11 edit.) 85. 


Value received, (defined). 32 Iowa 265.^ 

(iu an agreement j. 3 Cai. (N. Y.) 

2S6; 1 Cromp. & J. 162. 

(in a bill of exchange). 2 Dev. (N. 

C.) B; 1 Barn. & C. 674; 3 Mau. & Sel. 351 ; 5 
Id. 65. 

(not necessary in a bill of exchange). 

Ld. Bavm. 1481 ; 8 Hod. 266 ; 2 Show. 496 ; 3 
Wilb. 212. 

(indorsed on a bill of exchange). 5 

Mass. 544. 

(in contract of gnarantv). 1 Hill ( N. 

y.) 501 ; 23 N. Y. 495 ; 19 Wend. (N. Y.) 557 ; 

4 Wis. 190. 

(in con ti act for tlie sale of lands). 

7 Wis. 413. 

(in a deed). 3 Johns. ( N. Y.) 4S4 ; 18 

Id. 60, 78. 

(in a promissory note). 8 Conn. 286, 

289; 5 Pick. (Mass.) 391 ; 11 Grav (Mabh. ) 173; 

5 Diier (N. Y.) 468 ; 1 Hall (N. Y.) 201, 2U9 ; 8 
Johns. (N. Y.) 29; 4 Wend. (N. Y.) 575; Dudl. 
(S. C.) 30; 2 Nott <& M. (S. C.) 555; 7 Humph. 
(Tenn.) 536, 573; 5 Barn. & C. 360, 501; 7 
Dowd. & Rj. 140. 

(in a note to pay in neat cattle). 7 

Johns. (N. Y.) 321. 

(in a sealed promissory note). 1 

Blaekf. (Ind.) 41. 

(in an assignment of a promissory 

note). 1 Mass. 117, 125. 

(immaterial in declaring on a promis- 
sory note). 3 Cranch (U. S.) 193, 198. 

(indorsed on an interest warrant). 41 

Barb. (N. Y.) 9. 

Value received, with interest, (in a 
promissory note). 1 Tyrw. 21. 

Value therein acknowledged, (in a 
declaration). 3 McCord (S. 0.) 195. 

Value, true, (in duty act), 11 Wheat. (U. 
S.) 419, 421. 

Value, yearly, (in a statute). 10 Eiist 44, 
Valued, (in a will). 20 Wend. (N. Y.) 437. 

VALUED POLICY.— Policy of 
Insurance, g 2. 

Valued policy, (what is). 3 Binn. (Pa.) 
208. 

(distinguished from “open policy**). 

3 Duer Ins. 97. 

VALUER. — A person whose business 
is to appraise, or set a value upon property. 

VALVASORS, or VIDAMBS.— An 
obsolete title of dignity next to a peer. 2 Inst, 
667 ; 2 Steph. Com. (7 edit.) 612. 

Vana est ilia potentia quse nun- 
quara venit in actum (2 Co. 51): Vain 
is that power which never comes into play, 

VANG. — To stand for one at the font. — 
Mount. 

VANGBROW. — Karl Adolf von Vau- 
gerow was born June 5th, 38(18, near Mar- 
burg, where he became professor of juris- 
prudonoe in 1833. In 1 840’ he succeeded 
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rhibaut at Heidelberg, where he died Octo- VAUDBRIB. — Sorcery; witchcraft; the 
‘)er 11th, 1870. His principal work is the profession of the Vaudois. 8 HalL Mid. Ages 
Lehrbuch der Pandeeteti. He also wrote ^ 

treatises on the Latini Juniaiii and the Lex VAVASOBY* — ^The lands that a vavasour 

Voconia. Holtz. EncycL — Cowell. 


Vani timores sunt sestlmandi, qui 
non cadunt in constantem virum (7 
Co. 27 j : Those fears are to be counted vain 
which affect not a resolute man. 

VANTABIIJS. — A precursor. — Cowell. 

^^ABIANCB, in procedure, is a dis- 
crepancy between a material statement in 
a pleading and the evidence adduced in 
support of it at the trial. As to the old 
law on the subject, see Sm. Ac. (11 edit.) 
82, 159. 

VARIA27CE, (defined). 27 Conn. 638 ; 30 Id. 
57. 

(between writ and declaration, how- 

taken advantage of). 11 Wheat. (U. S.) 302; 
4 Halst. (N. J.) 284; 5 Id. 274; 1 Hill (K Y.) 
204; 12 Johns. (N. Y.) 430. 

(between the declaration and proof). 

2 Hill (N. Y.) 126 ; 13 Johns. (N. Y.) 486 ; 12 
Wend. (K Y.) 566. 

(between contract and proof, fatal). 6 

Halfat. (N. J.) 203; South. (N. J.) 223. 

(between the copy of a paper served 

and the original). 2 Hill (N. Y.) 413. 

(doctrine of applies to torts). 7 Halst. 

(N. J.) 826, 331. 

Variance, matters in, (submission of, to 
arbitration). 4 Eawle (Pa.) 299, 

VASSj^^. — O ne who holds of a superior 
lord ; a subject ; a dependent ; a tenant or feuda- 
tory. 1 Steph. Com. (7 edit.) 174, 

Vassal, (defined). 2 Bl. Com. 53. 

VASSALAGE. — ^The state of a vassal; 
tenure at will ; slavery. 

VASSELEBIA. — The tenure or holding 
of a vassal. — Cowed. 

VASTO.— /Sfee Be Vasto. 

VASTXJM. — A waste or common lying 
open to the cattle of all tenants who have a 
right of commoning. — Cowell. 

VASTUM FORESTiE VEL BOSCI. 
— That part of a forest or wood wlierein the 
ti'ees and underwood were so destroyed that it 
lay, in a manner, waste and barren. — Far. Aniiq. 
351, 

VATTBL. — Emerich von Vattel was 
born at Couret, in Switzerland, in 1714 and 
died in 1767. He wrote Droit de Oens and 
Qaestiom de DroU natiml. Holtz. EncycL 


VAVASOUR. — One who, himself hold- 
ing of a superior lord, has others holding under 
him; a pei-son magrice dignitatis^ so called tan- 
guam Vas sortitum ad vaietudin&ni . — Camd, See 
Keeves Hist. Eng. Law c. v., p. 26 ; Cowell. 

VEAL-MONEY. — The tenants of the 
manor of Bradford, in the county of Wilts, paid 
a yearly rent by this name to tlieir lord, in lieu 
of veal paid formerly in kind. — Bract. 

VBCTIGAL JUDIOIARIUM.— Fines 
paid to the crown to defray the expenses of main- 
taining courts of justice. 3 Salk. 33. 

Veotigal, origine ipsa, jus Csesarum 
et regum patrimoniale est (Dav. 12): 
Tribute, in its origin, is the patrimonial right of 
emperors and kings. 

Vegetable production, (what is not). 1 
Moo. & M. 341. 

Vegetables, (in a statute), 2 Chit. Gen. Pr. 
136 n. 

Vehicle, (a ferry-boat is not). 25 Ind. 283. 

Vein or lode, (defined, as applied to min- 
ing). 4 Sawy. S.) 302. 

VE JOURS. — Persons sent by a court to 
take a view of any place in question, for the bet- 
ter decision of the right thereto; also, persons 
appointed to view the result of an offense. — 
0. N. B. 112. 

VBLABRUM. — ^In old English law, a toll- 
booth. Cro. Jac. 122. 

VELTRARIA. — The office of dog-leader, 
or courser. — Cowell. 

VELTRARIUS. — One who leads grey- 
hounds. — Blount. 

VENARIA. — Beasts caught in the woods 
by hunting. 

VBN ATIO. — Hunting. — Cowell. 

Vend, (defined). 4 Ad. & E. 261, 253, 255. 

VENDEE. — One to whom anything is Bold. 

VENDER, or VENDOR.— A seller. 

VENDITION.— Sale ; the act of sell- 

iiig. 

VENDITIONI EXPONAS.— 

1 1. In aid of fl. fa.— When a writ of 
fi.fa. has been issued and the sheriff re- 
turns that he has taken the good#, but 
that they remain in his hands for want of 
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buyers, a writ of venditioni exponas (‘*tliat 
you expose for sale”) may be sued out to 
compel a sale of the goods for any price 
they will fetch. Chit. Geii. Pr. 678 ; Sm. 
Ac, 197. See Bistrixgas, § 3. 

9, 2. Extent. — IVben a writ of extent in 
chief or in aid has been returned and no one 
appears to claim the |roodis, naentioned in 
tlie inquisition, a vtuditioni expnna'^ i&F,nes direct- 
ing the sheriff to sell them. Tidd. Pr. 1068. 

VENBITOE. — A seller; a vendor. Inst. 
3j 24 ; Bract. 41. 

YENDITOR RBG-IS.— The king’s sales- 
man, wiio exposed to sale th.oBe goocW and chat- 
tels which Tveie seized or distrained to answer 
any debt due to the king — Cowell. 

VBNMTBIS:.— A female vendor. Cod. 4, 
61, 3. 

Vendor, (dlstiuguished from “grantor”). 53 
Miss. 6S3, 685. 

VENDOE^S LIEN. -An unpaid 
vendor of lands is entitled to a lien thereon 
for the purchase money (or the proportion 
thereof) remaining unpaid after execution 
of the conveyance and possession deliv- 
ered; and such a lien is eqpfivalent in 
value to an equitable mortgage, being a 
real right and not merely fl personal one. 
The lien is not lost by taking a collateral 
security, e. g. a bond ; but if the bond was 
substitutive of, and not cumulative with, 
the lien, then the lien is gone. The lien 
when it exists and is not lost, waived, or 
abandoned, holds good against the pur- 
chaser himself, and his heirs, and all per- 
sons taking under him or them as volun- 
teers ; also, against subsequent purchasers 
for valuable consideration wdio bought with 
notice of the purchase money remaining 
unpaid; also, against the assignees or 
trustees of a bankrupt, although they may 
have had no notice of it; and if the legal 
estate is outstanding, then also against all 
subsequent purchasers and mortgagees of 
the land. On the other hand, the lien will 
not prevail against a bona fide purchaser 
for valuable consideration, without notice, 
who has the legal estate in him. 

VENDORS AND PDROHASBRS. 
— ^The law relating to vendors and pur- 
chasers of real property incliulc's such 
subjects as the particulars and conditions 
of sale, the contract of sale, the abstract 
of title, requisitions, searches, <&c., and the 


preparation and completion of the con- 
veyance. Dart Vend. & P. paBhim; Y" ats. 
Comp. Eq. 931 et seq. See the various 
titles; and, also, Covenant, i S et seq,; 
Sade; Specific Perfobimance ; Title, § 3 
efseq.; Title-Deeds. 

VENDUE MASTER.— An auc- 
tioneer. 

VBNELDA, A narrow or strait way. 

Monast. i. 488. 

VENIA. — A kneeling or low prostration on 
the ground by penitents ; pardon. 

VENIA .^TATIS.— A privilege gi-anted 
by a prince or sovemign, in virtue of which a 
pei'&on is entitled to act, sui juris, as if he were 
of full age. Story Confi. L. 74. 

VenisD facilitas incentivum est de- 
linqueudi (3 Inst. 236) : Facility of pardon 
is an incentive to crime. 

VENIRE . — See Yenibe Facias Juba- 

TORES. 

VENIRE DB NOVO, in criminal 
practice, is a w’dt issued by the court on a 
writ of error {q. v.), from a verdict given 
in an inferior court, vacating the verdict 
and directing the sheriff to summon 
jurors anew, whence the name of the 
wiit. It is in fact a mode of directing a 
new trinl. (Arch. Cr. PI. 183; Piitcli, 
Qiiar. Sess. 852. See Reg. v. Murphy, L. 
R. 2 P. 0. 585, and the cases there cited. 
See Tbial, U C, 11.) It was formerly also 
used in civil actions. 2 Arch, Pr. (3 
edit.) 27. 

Yenibe db novo, (is never equivalent to a 
“new suit”). 10 Pet. (U. S.) 125, 131. 

VENIRE FACIAS AD RESPON- 
DENDUM. — A writ to summon a Iver- 
son, against whom an indictment for a 
misdemeanor has been found, to appear 
and be arraigned for the offense. A jus- 
tice’s warrant is now more commonly 
used. Arch. Or, PL 81. See DiSTiuNaAS ; 
Outlawry; Warrant. 

VENIRE FACIAS JXTRATORES.— 
A judicial writ directed to the sherifi; when 
issiie is joined in an action, coaunanding him 
to caupe to come, on such a day, twelve free 
and lawful men of his county, by whom the 
tenth of the matter at issue might be better 
known. This writ was abolished in Englan<l by 
J 104 of the Common Law Procedure Act, 1862. 
and by i 106 a pi'ecept ijssued by the judges of 
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is subsiituted in iu ])laoe. The process so 
snlt'-tiiuted i* sometimeo louselv spoken of as a 
vaure. — JBrown. 

VENTRE FACIAS TOT MATROK- 
AS. — A writ to simimon a jury of mutron^s to 
execute the writ de venire inspiciendo {q. r.) 

VENTER. — Korm^n-French, ventre, (Loy^el 
Cout. 66 and glo&saryj; from Latin venter/the 
womb. 

In the old books, venter is equivalent to 
mother: as when Littleton speaks of a man 
having issue two sons ‘■‘by divers venters,” L e. 
by different wdves ; or of two brotliers “ by divers 
venters,” meaning two brothers having diffeient 
mothers. Litt. J 6. 

VENTRE INSPICIENDO. — See De 
A^'extre Ixspiciexdo. 

VENUE- — Baid to be derived from Norman- 
French, visne ; Latin, vicmeium meighborhoodi, be- 
cause m ancient times the jury was empaneled horn 
the vill or hundred where the cause ot action arose. 
L^e Diet s. V ; Kceves in. 107; Co. Litt. 125 a; 1 Sm. 
Lead Cas. 6<J2. 

i 1. In criminal procedure, the venue 
is a note in the margin of an indictment, 
giving the name of the countj” or district 
V’ithiii which the court in which the in- 
dictment is preferred has jurisdiction. The 
common law' rule is that the venue must 
be laid (i e. the indictment must be pre- 
ferred in a court having jurisdiction) in 
the county w^here the offense was com- 
mitted, hut in many cases it may by stat- 
ute be laid in the county in which the 
offender was apprehended, or, in some 
cases, in any county. If a man is wounded 
in one county and dies in another, the 
venue may be If^id in either. Arch. Cr. PI. 
25 et spq, ; 4 Steph. Com, 363 ; R. v, Rogers, 
8 Q. B. D 28. 

\ 2. Common law practice.— -In the 
common law practice, the venue is that 
part of the declaration in an action which 
designates the county in which the action 
is to be tried. It is inserted in the margin 
of the declaration thus: ^‘Middlesex to 
wit,” <fec. Venue is of two kinds, transi- 
tory,” or ‘"local.” It is transitory when 
the cause of action is of a sort which might 
have happened anywhere, in which case 
the plaintiff may adopt any county he 
pleases as a venue. It is local when the 
cause of action could have happened in 
one county only, and then the venue must 
be lai{l in that county. Thus, if the action 
hs trespass for breaking the plaintiff”s close, 
the venue must beiaid in the county where 
the close is situated; for such a trespass 


j could have happened nowhere else. If it 
is trespass for assaulting tlie plaintiff', the 
venue is transitory, for such a cause of ac- 
tion might happen anywhere, and so, in 
general, in all cases of contract. 

Yenub, ('defined). 3 Code (N. Y.) 22-4; 5 
How. fN. Y.) Pr. 243. 

(synonymous with “place of trial”). 

7 How. (N. Y.) Pr. 462. 

(change ofh Coxe (N. J.) 203; 2 

Halst. (N. J.) 171, 202; 5 Id, 231; South. (N. 
J.) 362, 718. 

(in a criminal cause, when may be 

changed). 1 Hill (N. Y.) 179. 

(mav be changed after issue joined). 

Coxe (N. J.) 260. 

(motion to change, where must be 

made). 13 How. (>T. Y.) Pr. 374. 

(requisites of affidavit to change). 1 

Hill (N. Y.) 669, 671 ; 3 Halst. (N. J.) 100. 

(requisites of affidavit to resist motion 

for change of), 9 Wend. (N. Y.) 431. 

(what is not a change of). 3 How, 

(N. Y.) Pr. 71. 

VBRAV.— True. 

Verba accipienda sunt cum effectu 
— ^ut sortiantur effectum (Bacou) ; Words 
are to be received with effect — so that they may 
I produce effect 

I ^ 

Verba aooipienda sunt secundum 
subjeotam materiem (6 Co. 62) : Words 
are to be understood with reference to the sub^ 
ject-matter. 

Verba aequivooa, ac in dubio sensu 
posit a intelliguntur dignior© et po- 
tentior© sensu (6 Co. 20) : AVords equivo- 
cal, and placed in a doubtful sense, sire to be 
taken in their more worthy and effective sense. 

Verba aliquid o^erari debent— de- 
bent iiitelli^i ut aliquid operentur (8 
Co. 94) : Words ought to have some operation; 
they ought to be interpreted in such a way as to 
have some operation. 

Verba ebartarum fortius accipiun- 
tur contra proferentem (Co. Litt. 36): 
The words of charters are to be received more 
strongly against the grantor. 

Verba cum ©ffeotu accipienda sunt 
(Bfic. Max, 3) : AVoixis ought to be used so as 
to give them their effect. 

Verba currentis monetse, tempus 
solutionis designant (Dav. 20): Tiie 
words “ current money ” designate current at the 
time of payment. 

-VERBA DE FUTURO. — Pbb 
Yebba, etc. 

VERBA DE PR.^SBNTL — Tm 

VejrbA, etc. 
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Verba debent intellig^i cum effectu, 
ut res mag is valeat quam pereat: 
"Words ought to be underetood with effect, that a 
may rather be preserved than destroyed. 
JSee Itoe r. Tranatarr, Sm. Lead. Cas. oSO. ^ 

This maxim is closely allied to Benignm 
faciendce sunt interpretationes charta/um iii res 
magis laleat quam pereat. (The construction of 
deeds shall be made liberally that the subject 
matter may rather prevail than perish). Con- 
structions must in all cases be reasonable, liberal, 
and favorable. 

Verba dicta de persona intelligi 
debent de conditione personss (2 Rolle 
72) : Words spoken of the person are to be 
understood of the condition of tlie person. 

Verba genesalia generaJiter sunt 
intelligenda i3 Inst. 7G): General words are 
to be genetally understood. 

V^rba generalia restrin^ntur ad 
babilitatem rei -vel aptitudiuem per- 
sonas ( Bacon I : General words must he nar- 
rowed either to the nature of the subject-matter 
or to the aptitude of the person. 

Such words must be understood with reference 
to the estate which is in the grantor at the time 
of the grant. Thus, a bill of sale ashigned to 
R. “all the household goods and furniture of 
every kind and description in a certain house, 
and more particularly mentioned and set forth 
in an inventory or schedule of even date there- 
with,” but it was held that only goods specified 
in the inventory passed, although not mentioning 
ail the goods in the house. 

Verba iUata inesso videntur: Words 
referred to are considered to be incorporated. 

Verba intentioni, non e contra, 
debent inservire (8 Co. 94) : Words ought 
to he made subservient to the intent, not contrary 
to it. 

The rule laid down in this maxim is one of 
the first and most important in the construction 
of contracts, so that thej?" may be enforced accord- 
ing to the sense in which the parties mutually 
intended at the time of making the contract. 
Words and expressions are to be understood in 
their plain, ordinary, and popular sense, unless 
they may by custom of trade or the like, have 
acquired a peculiar sense and meaning. 

Verba ita suLUt intelligenda, ut res 
magis valeat quam pereat (Bacon): 
W’'ord3 are to be so understood as that the 
subject-matter may be rather preserved than 
destroyed. 

Verba posteriora, propter oertltu- 
dinem addita, ad priora quae certitu- 
dine indigent sunt referenda (Wing. 
167) : Subsequent words, added for the purpose 


of certainty, are to be referred to prect^dmg 
words which need certainty. 

Verba relata hoc maxime operan- 
tur per referentiam ut in eis inesse 
videntur (Co. Litt. 359): Words to which 
reference is made in an instrument have this 
e>peeial operation, that they are regarded as 
iBserted in the clause referring to them. 

Verba semper acoipienda sunt in 
mitiori sensu (4 Co. 17) : Words are alwa\s 
to be taken in their milder sense. 

VERBAL NOTE, — A memorniKlum 
or note, in diplomacy, not signed, sei t 
wlien an affair has continued a long time 
without any reply, in order to avoid the 
appearance of an urgency which, perhaps, 
is not required; and, on the other hand, 
to guard against the supposition that it is 
forgotten, or that there is an intention of 
not prosecuting it any further 

YkPvBAu promise, (in a statute). 12 Serg. & 
R. (Pa.) 74. 

VERDEROR. — An officer in the royal 
forest, whose office is properly to look to the 
vert, and see it well maintained; and he is 
sworn to kecx) the assizes of tlie forest, and view, 
receive, and enroll the attachments, ancl present- 
ments of trespasses of vert and venison, <icc, 
Manw. 332. 

VERDICT . — Latin : veredicium ; vere, truth- 
fully spoken, in accordance with the juror’s 

oatli. 

1 1. A verdict is the opinion of a jury 
(or of a judge sitting as a jury, see Krehl 
V. Burreil, 10 Ch. P. 420,) on a question of 
fact in a civil or criminal proceeding. The 
verdict of a jury must be unanimous. 

I 2. General.— A general verdict is 
where the jury find the point in issue gen- 
erally, as where they find for the plaintiff 
or defendant, or return a verdict of guilty 
or not guilty 

i 3. Special. — A special verdict is where 
they find the facts of the case specially, 
i. 6. they say that certain facts have boon 
proved, leaving to the court the applica- 
tion of the law to the facts thus found, A 
special verdict is drawn like a special case 
(r^. u.), settled by the counsel (and by the 
judge if necessary), and argued before the 
court in the same way as a demurrer. Sm. 


It does not follow merely because a jury whereupon an tote bringing into quontion the 
choose to return their verdict only in particular existence of a custom, the jury found ‘that the - 
words, instead of saying aye or no, that the ver- custom existed to 1689/ it was held that this was 
diet is a special one. {See per PattciBon, J*., in a verdict for the dcfendantH, who alleged the 
Scales V. Key, 11 Ad. <&; E. 819.) Accordingly, custom.^^ Arch. Pr. 394 n. 
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Ac. (11 edit.) 158. Formerly Ciilied a ver- j 
diet at large. Litt. ? o66. 

? 4. Verdict subject to special case. 
— Where a doubtful question of law arises, 
the jury may, instead of giving a special 
verdict, find a general verdict for either 
of the parties, subject to a special case; 
the special case is drawn in accordance 
with the facts proved at the trial and settled 
like a special verdict. (Chit. Pr. 452 et seq. ; 
Sin. Ac. (11 edit.) 162.) It seems that this 
mode of deciding questions is still avail- 
able (Sin. Ac. (12 edit.) 140), though rarely 
resorted to (Arch. Pr. 394). As to special 
findings under Stat. 8 and 4 Will. IV. c. 
42, Chit. Gen, Pr. 406. 

I 5 Partial, — A partial verdict in crim- 
inal practice is where the jury convict the 
prisoner on part of the indictment and 
acquit him as to the residue. Arch. Cr. 
PI. 170. 

\ 6. When a coroner’s jury find the death 
of a person without saying how he came 
by it, this is called an “open verdict.” Bee 

lis’QUEST. 

I 7. Judgment after verdict. — On the 
trial of an action, when the jury have 
found their verdict, the judge may direct 
that judgment entered for any party, or | 
adjourn the case for further consideration, 
or leave any party to move for judgment. 
(See Fukther Consideration, | 3; Judg- 
ment, g 6; Motion for Judgment; Sign- 
ing Judgment.) Any party may also move 
for a new trial {see Trial, | 6), or apply to 
the court of appeal to set aside the judg- 
ment, if it has been directed to be entered 
by the judge before whom the action was 
tried. See Action; Acquittal; Convic- 
tion; Finding; Inquisition. 

Verdict, (defined). 28 Conn. 144; 26 Ind. 
366. 

(in an agreement). Burr. 1477. 

(in New York code, g 401). 8 How. 

(N. Y.) Pr. 171, : 

(must be public). 6 Johns. (N. Y.) 68. 

(must be rendered by voice in open 

court), Penn. (N. J.) 365. 

(must comprehend the whole issue or 

issues submitted to the jury). 7 Halst. (N. J.) 
852. 

(mistake of clerk In entering). 11 

Otto (U. B.) 667. 

(cures a defect in pleading), 2 Otto 

(U.S.) 136; 13 /d 412. 

V ERDiCT, CHANCE, ( what IS Hot) . 25 Cal. 460. 

Verdict, general, (defined). 8 Ga. 201, 

208. 


Verdict, special, (jury in justice’s court 
may render). South. (N. J .) 207, 

Veredlctum, quasi dictum veritatis ; 
ut judicium quasi juris dictum i Co. Liu. 
226' : The verdict is, as it were, the dictum of 
truth ; as the judgment is the dictum of law. 

VERGE. — 'At common law, the coroner of 
the county had no jurisdiction witliin the com- 
psibs of the king’s court, which bounds the jiirL- 
diction of the lord high steward of the liousehold, 
and comprehends a circuit of twelve miles round 
the residence of the court [wherever held]. 
This jurisdiction is usually called the verge, 
within which the coroner of the king’s house- 
hold, or, as commonly called, the ''coroner of 
the verge,” had jurisdiction over all matters 
within the duty of a coroner, exclusive of the 
coroner of the county. A jurisdiction so ex- 
clusive, x^articularly as the king’s court was 
movable, was found to be attended with many 
inconveniences . . . and therefore it wms found 
expedient to impart, in some cases, to tlie coroner 
ot the county, a jurisdiction concurrent with that 
of the coroner of the verge.” Jervis Cor. 5, 69; 
Stats. 28 Edw. I. c. 3 ; 33 Hen. VIll. c. 12, s. 3. 
See Tenants by the Verge. 

VBRGBIjT. — T he Saxon fine for a crime 
iSee Wergild. 

VERIFICATION.— The proper form 
of concluding any pleading subsequent ta 
the declaration, in which new matter y 
alleged. Under the common law practice 
it is made in the words, “and this he is 
ready to verify.” 

Verified, (in a statute). 1 Code (N. Y.) 
26. 

Verify, (in a statute). 3 How. (N. Y.) Pr. 
284. 

Veritas, a quocunqu© dicitur, a Deo 
©st (4 Inst. 153) : Truth, by whomsoever pro- 
nounced, is from God. 

Veritas demon strationis tollit erro- 
rera nominis (1 Ld. Raym. 303) : The truth 
of the demonstration removes the error of the 
name. 

Veritas nihil veretur nisi absoondi 
(9 Co, 20): Truth fears nothing but conceal- 
ment. 

Veritas nimium alteroando amitti- 
tnr (Hob. 344) ; By too much altercation truth 
is lost. 

Veritas, quss minime defensatur, 
opprimitnr ; ©t qui non improbat, ap- 
probat (3 Inst. 27) : Truth which is not Huffi- 
ciently defended, is overpowered; and he who 
does not disapprove, approves. 

Veritatenx qui non liber© pronun- 
ciat^ proditor ©st veritatis (4 Inst. Epil.) : 
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Ke who does not freely speak the truth, is a be- 
trayer of truth. 

VBBITA.— In the civil law, a slave born in 
his muster’s house, 

VERSUS.— Abbrev. v., or rs., against. As 
A. B. C. D. 

VERT.— Otherwise called ‘^^refn/iue” every- 
thin!? that bears a green leaf within a forest 
that may cover a deer; but especially great iintl 
thick coveits. Manwood ipurt 2, p. 33,1 dividcb 
“vert” into overt- vert’* and ‘‘nctlier-vert;” 
the “overt-vert” ih that vhich i& termed ‘nnmt- 
hovs,” and “ nether- vei’t ’’ “fciid>-boy& ; and into 
“special vert,” wdiieh is, all trees growing with- 
in the fore&t that bear fruit, to feed deer, because 
the destroying of it is more grevionsly punished 
than of any other vert. (See 3 JSteph. Com. (7 
edit.) 317, 7i,} — Cou'dL ^ 

Also, that power which a man has, by royal 
grant, to cut green wood in a foi e&t. 

Also, in heraldry, green color called vemis” 
•n the arms of princes, and “emerald” in those 
of peers, and expiessed in engravings by lines 
in bend. — Wkartm, 

VERT LORD AND VERT TEN- 
ANT means an immediate lord and tenant, 
(Blount s. V. citing Brook, Abr. tit. Hanot 23;) 
as where A. holds land of B. without any mesne 
lord. See Lonn, J 2. 

VESSEL.— A ship, brig, sloop, or 
other craft used in navigation. The %vord 
is more conip'rehensive than “ship” (q-v-) 

Vessel, (defined). 2 Low. fU. S.) 36; 27 
La. Ann, 607, 611 ; 3 Hass. 263, 266. 

(what is), 8 Ben, (U. S.) 55G; 4 Car. 

& P. 659. 

(a canal boat is). 30 How. (N. Y.) 

Pr. 398; 13 Kim (N. Y.) 632; 71 N. Y. 413. 

(a float or ark is not). 9 Wend. (N. 

Y.) 592, 593. 

(a floating dry dock is), 8 Daly (N, 

Y.) 387. 

(an open boat is not), 5 Mas. (U. S,) 

120, 137. 

(in a statute). 1 Holmes (XJ, S.) 467, 

474. 

(in act concerning the anchoring of). 

70 N. Y, 104. 

Vessel lying at anonoe, (when is not). 
77 N. Y. 448. 

Vessel op the United States, (in statute 
of the United States). 12 Heisk. (Tenn.) 366. 

(a canal boat or scow is not). 17 Barb. 

(N. Y.) 523. 

Vessel with its apptotenances, (bill of 
sale of). 2 Root (Conn.) 71. 

Vessel wrecked in the Unio^ISd States, 
(what is not). 8 Ben. (U. B.) 109. 

Vessels, (applies to canal boats). 45 Barb. 
(N, Y.) 269. 

(in act authorizing their arrest for debts 

contracted, ^c.). 17 J ohns, (N. Y.) 64 ; 1 Wend. 
(N. T) 667 ; 6 K 564* 


VEST— VESTED.— 

^ 1. When a person becomes entitled to 
aright, estate, &c , is said to veat in him, 

? 2. Vested in posseFsion, in inter- 
est. — An estate or interest may vefet in 
one of two manners, namely, in pn«ae’^sion 
or in interest. An estate is said to be 
vested in possession when it gives a present 
right to the immediate possession of prop- 
erty; wddle an estate which gives a present 
rigid to the future possession of propel ty 
is said to be vested in interest; tiiiis, if 
land is given to A. for life, and after his 
death to B in fee, then A.'s estate is vested 
in possession, 'while B ’s estate is vested in 
interest. If B. dies before his estate vests 
in possession, it passes to his representa- 
tives (his heir or devisee). As a genei-id 
rule, “ vested” means “vested in interest,” 
as opposed to “contingent” (q- v.) Thus, 
remainders are divided into vested and 
contingent. See Remainder. 

I 3. An estate or interest is said to be 
“vested subject to being divested” when 
it is vested, but is defeasible on the hap- 
pening of a particular event. Thus, where 
property is given to A., an infant, abso- 
lutely, with remainder over to some one 
else if he dies under twenty- one, he takes 
a vested interest determinable on liis death , 
under age. Wats. Comp, Eq. 1092, 1093. 
See Condition. 

? 4. By statute. — “Vest” is used es- 
pecially to denote a transfer by or under 
a statute. Thus, by the English Bank- 
ruptcy Act, 1869, as soon as a ])erson is 
adjudicated bankrupt, hia property vests 
in the trustee for the time being (? 17), 
i. e, the property is transferred to the 
trustee in the same way as if the bankrupt 
had executed a conveyance of it. (6Ve 
Vesting Order.) A statutory transfer of 
this kind may bo either absolute {as in the 
above example) or limited. Thus, 'where 
an act of parliament enacts that a street 
shall vest in an urban sanitary autliority, 
this means that the surface of the land, 
and so much of the soil as is necessary for 
its use as a street, shall be transferred to 
the authority. Coverdale v» Charlton, 4 
Q. B. D. 104. 

? 5* "Vested interests.”— Vested is 
also applied, in a semi popular souse, to 
rights, interests and expectancies, with 



VEST. 


(1329) 


VESTBY. 


which, it is considered, the legislature 
ought not to interfere ^nthout giving com- 
pensation. Such are the rights of land- 
owners, \Yhich are interfered with when a 
statute is passed authorizing the compul- 
sory purchabs of their land for the pur- 
poses of a railway. {See Austin i. SS7.) 
Tile English Endowed Schools Act, 1809, 
enumerates varirais kinds of ‘‘vested in- 
terests” for which compensation is to be 
made, {see In re Alleyn’s College, 1 App. 
Cas. 6S : In re Shaftoe’s Charity, 3 Id. 872 ;) 
such as the interest of a child on the 
foundation of an endowed school, by which 
seems to be meant the child’s exx^eetation 
or hope that it %vill he kept in the school. 
Such interests are obviously not of a legal 
nature. 

Vest, (in a statute). 3 Q. B. E. 376. 

VESTA. — ^The crop on the groimd. — Cowell. 

Vested, (equivalent to “accrued’’). 2 Disn. 
{Ohio) 1*5, 21. 

(when legacies are not)* 1 Paige 

(N. Y.) 32. 

(in a wni). L. B. 5 Eq. 389 j 16 Id. 

208. 

(in a will, equivalent to payable”), 

1 Yoiinge c'fe Coll. O. C. 121. 

Vested estate, (defined). 4 Keyes (^T. Y.) 
669. 

(wliat is not). 10 Barb. (N. Y.) 388, 

896. 

Vested estate ik REMArxDER, (is a legal 
estate assignable nnd subject to sale under execu- 
tion). 4 Abb. (N. Y.) App. Dec. 218. 

VESTED IN INTEREST. — See 
Vest, ? 2. 

Vested in tntebest, (when a remainder is). 
6 Paige (N. Y.) 403. 

(under a will). L. B. 2 P. & D. 47. 

VESTED IN POSSESSION.— 

Test, 1 2. 

Vested iotebest, (what is). Sax. (N. J.) 
Ho. 

VESTED LEQAOT,— S^^eLEaACT. 

yE.sTEr LEOAcr, (what is). 2 Gr. (N. J.) 
170 ; Penn { N. J.) 754 ; 11 Wend. (N. Y.) 260 ; 
4 Wheel. Am. C. L. 424 ; 3 Atk. 645, 

VESTED REMAINDER.— An ex- 
pectant estate, which is limited or trans- 
mitted to a person who is capable of 
receiving the possession, should the par- 
ticular estate happen to determine; as a 
limitation to A* for life, remainder to B. 

VOL. II* 4 


and his heirs ; here, as B, is in existence 
he is capable (or his heirs, if he die,) of 
taking fbe possession whenever A.’s death 
may occur. A vested estate may take 
effect though the preceding estate be de- 
feated, as when an infant makes a lease 
for life with a remainder over, and on 
majority he disagrees to the estate for life, 
yet the remainder is good, liaving been 
duly vested by a good title. Fearne Bern. 
SOS ; 1 Steph. Coni. (7 edit.) 326. 

The person who is entitled to a vested 
remainder ha.ving a pi*esent vested right 
of future enjoyment, i. e. an estate inprsss- 
enti, to take effect in possession and per- 
nancy of the profits can transfer, 

alien and charge it miicli in the same 
manner as an estate in possession. 2 
Cruise Dig. 204. 

ViSTED BEMAIKDER, (defined). 1 Abb. (U. 
S.) 169. 

(what is). 6 Wall. (U. S.) 458. 

Vested EiOHT, (defined). 48 111. 331 ; 87 
Id. 138; 12 Serg. & B. (Pa.) 360; 10 Am. Dec. 
184 7^. 

(what is not). 79 N C, 315, 817. 

(tliere is none in j^enalties). 48 TIL 

331. 

(in an act of congress). 21 Wall. ( IT. 

S.) 660. 

Vesting- for a teem, (in a statute), 4 Burr 
2334. 

VESTING- ORDER.— Under the English 
Trustee Acts {q. v.), when a person in whom 
lands, stock or choses in action are vested upon 
any trust or by way of mortgage, is a lunatic, so- 
found by inquisition, or of unsound mind, or an 
infant, or is out of the jurisdiction, or refuses to- 
convey or transfer the property, or has Jied with- 
out leaving any known heir or devisee or per- 
sonal representative (as the case may be), the- 
court may make an order vesting the proi^erty 
in such person or persons, in .such manner, and 
for such estate as it may direct, and on that be- 
ing done, the title to the property vosts in him 
or them accordingly. In cases of lunacy and 
nnsoimdness of mind, the order is made by the 
Lord Chancellor or Lords JTubtices of Appeal: 
in other cases by the High Court in the Chan- 
cery Division. As to whether vesting orders 
can be made in chambers, see Fi*odbham v. Frod- 
sham, 15 Ch. D. 317, 

When, in an action or suit, a judgment or de- 
ca'oo is made directing the sale or conveyance of 
lands, the court may make vesting onlers for 
carrying the same into effect As to the acts- 
genmlly, see Dan. Ch. Pr. 1798 et seg. 

VESTRY.— 

? 1. In Enojlish ecclesiastical law, a vestry, 
properly speaking, Is the assetnbly of tlie whole* 
of a parish, met together in* some convenient 
place, for the despatch of the affairs and biisi* 
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ness of the parish, especially to make rates for 
the rehei of the poor (see POOR LAtv"), the re* 
pair of the chinch, &c.; and this meeting being 
lormerly cominonly holden in the vestry adjoin- 
ing to or belonging to tlie church, it thence takes 
the name of vestry, as the place itself does, fioni 
the priest’s vestments, which are usually depos- 
ited and kept there. (Phiilim. Ecc. L. It:)!!; 
•Stats. 58 Geo. III. c. 69; 59 Geo. III. c. 85.) 
Meetings in the vestry room of a church may be 
forbidden by the Poor Law Commissioners (now 
the Local Government Hoard, q, v.) Stat. 13 
and 14 c, 67. 

g 2. Select vestries. — In ordinary cases, 
the vestry consists of all persons rated for the 
relief of the poor in the parish, but in some par- 
ishes tliere exists a custom by which a certain 
number of persons (in many cases self-elected) 
manage the concerns of the parish in lieu of the 
whole body of parishioners: these are called 
^‘select vestries.” (Phiilim. Ecc. L. 1S90.) 
Under Stat. 59 Geo. III. c. 12, every parish may 
•^stfiblisli a select vestry for the concerns of the 
poor of the parish, (^ec Overseers, g 1.) Ves- 
tries in the metropolitan parishes are regulated 
by special statutes. See 18 and 19 Viet. c. 120, 
.and 19 and 20 Viet c. 112, See, cd&o, JVIetro- 
JPOLITAN BoARE op WoRKS. 

g 3. In modem times, numerous duties have 
been imposed on vestries by statute; in lespect 
of burial grounds (Stats. 15 and 16 Viet. c. 85; 
18 and 19 Viet. c. 128 ; 20 and 21 Viet c. 81) ; 
iin lighting and watching parishes (Stat. 3 and 4 
'Will. IV. c. 90; see Kate, | 2, x) ; under the 
(public Libraries Acts, 1S55, 1S66, 1871 and 
.1877; and the Baths and Washhouses Acts, 
a846 and 1878. 

VESTRY CESS.— A rate levied in Ire- 
iland for parochial purposes, abolished by 27 
Viet. c. 17. 

VESTRY CLERK. — ^An officer appointed 
fto attend vestries, and take an account of their 
proceedings, 1 Steph. Com. (7 edit) 122 n,\ 
2 Id. 699 91. ; and 13 and 14 Viet. c. 57 ss. 6-8. 

VESTRYMEN.— A select number of par- 
ishioners elected in large and populous parishes 
to take care of the concerns of the parish, so 
called because they used ordinarily to meet in 
the vestry of the church . — ComlL 

VBSTURA. — A crop of grass or corn. — 
Cowell. Also, a garment ; metaphorically applied 
to a possession or seisin. 

VESTURE.— 

^ h If a man, being seised in fee of land, 
plants the vesture of tlie land to another man 
in foe, tlie land itself will not pass to the grantee, 
but only a particular right in the land ; for 
thereby lie shall not 'have the houses, tiniber- 
trees, minos, and other reall things parcell of 
the inheritance, but he shall have the vesture of 
the land (i e.) the come, grass, underwood, 
bwepnge and the like, and he shall have an 
a<*tion of tre.spasse qmre elawmm fregit” for any 
infringement of Lis right. Co. Litt. 4 b. 


1 2. Sola vestura. — ‘‘A man may prescribe 
or al ledge a ciibtonie to have and enjoy solum 
Testuram terree fi'om such a day till such a day, 
and hereby tlie owner of the soyle sliall he ex- 
cluded to p'astureor feed there” (Co. Litt. 122a) ; 
and it seems that a person may also pre&crLbe for 
a sole vesture, excluding the owner from year’s 
end to year’s end. Wms. Saund, notes to Potter 
V. IS’orth. 

2 3. Prima vestura. — A right of prima 
vestura gives the right of mowing tJie first crop. 
L’evesque de Oxford’s Case, Palm. 174. 

g 4. The right of vesture seems to be^an incor- 
poreal liereditament. Wms. Comm, 19 ; hut, see 
Kail PioBts ^ Prend. 18: Bui-t. Comp, g 1158. 

Vesture, (grant of). 1 Shep. Touch. 97. 

VETERA STATUTA. — The ancient 
statiiteb, commencing wdth Magna Charta, and 
ending with those of Edward IL, including also 
some which, because it is doubtful to which of 
the three reigns of Hen. III., Edw. I. or Edw. 
IL, to assign tliem, are said to be mcerti temporis, 
2 Reeves Hist. Eng. Law c. viii. p. 85, aud c. 
xii. p. 354. 

VBTITUM HAMIUM, or RBPETI- 
TUM NAMIUM. — A second or reciprocal 
distress, in lieu of the first, which has been 
eloigned. 

VETO. — A prohibition, or the right of 
forbidding; especially applied to the power 
of the executive of refusing assent to a bill 
passed by the two houses of the legislature. 

VEKATA QTJ-aBSTIO. — ^An undeter- 
mined point, which has been often discussed. 

VEXATIOUS-— A proceeding is said 
to be vexatious when the party bringing 
it is not acting bona fide, and merely wishes 
to annoy or embarrass his opponent, or 
when it is not calculated to lead to any 
practical result. Such a proceeding is 
often described as “frivolous and vexa- 
tious,” and the court m*ay stny it on that 
ground. (Castro v. Murray, 10 Ex. 213.) 
If an action fails, and a second action is 
brought oppressively or vexatiously for 
the same cause of action, the court will 
stay the proceedings until the costs of the 
former action are paid, (Arch. Pr. 1105. 
As to actions of ejectment, m Id. 855.) 
So, where a claim or defense is trifling or 
vexatious, the court will not grant a new 
trial. Id. 1222. 

Vexatious aotion, (what is), 3 WOs. 152. 

VI BONORUM RAPTOBUM.— In the 
Roman luw,* the offiense of ranina or robbery, 
u e. theft accompanied with violence (m), might 
be treated as a tort; in which case the action 
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Willed vi bmoruin rapforum lay to recover four- 
fold if the action was brought within the year, 
and one-fuld if brought afterwards ; or it might 
be treated as a crime and prosecuted in a publir 
Cl nn judicium called de vi under the Lex Julia . — 
Braurt. 

VI ET ARMIS, — ^With force and arms. 
Co. Litt. 161b ; 3 Bi. Com, 120, See Tres- 
pass, 1 1. 

Vi et abmis, (when necessary in a declara- 
tion). Salk. 636. 

(in trespass is form onlv). Cro. J^ac, 

129, 130, 526, 537 ; 1 Saund. SI. 

(effect of the omission of, in an indict- 
ment). 2 Tyler (Vt.) 166 ; 3 P. Wms. 464, 498. 

VI LAIOA RBMOVEITDA.— /Sfee De 

V 1 LaICA REMO^’EisDA. 

VIA. — The right to use a way for any pur- 
pose. Cum. Civ. L, 83. 

VIA REGrIA. — The highway or common 
road, called the “queen^s way,” because under 
her protection it was sometimes called vid mili- 
taris. — Bract. 1, 4. 

Via trita est tntissima (10 Co. 142); 
The trodden path is the safest. 

VIABILiITV, — capability of living after 
birth ; extra-uterine life. 

VL® SERVITUS.— A right of way over 
another’s land. 

VTAG-ERB, RENTE. — In the French 
law, a rent-charge or annuity payable for the 
life of the annuitant. 

VIOAB.— 

g 1. In the original sense of the word, a vicar 
is an incumbent appointed to an appropriated 
church. A vicar is, therefore, in effect, a per- 
petual curate with a standing salary. {See Ap- 
propriation, ? 7 ; Impropriation; Rector; 
Curate; Tithes, | 8. 

? 2. Every incumbent of a parish church, not 
being a rector, who is authorized to solemnize 
marriage, baptisms, &c., and to take for his sole 
benefit the tees payable thereon, is a vicar for 
the purpose of style and designation, but not for 
any other purpose. 1 Bl. Com. 386 ; 2 Steph. 
Com. 682 ; Wins. Real Prop. 345 ; Phillim Ecc. 
L, 2177 ; Stat. 31 and 32 Viet, c, 117. 

VICAR-G-ENEBAL. — In English law, 
an ecclesiastical officer appointed by a bishop to 
act by his authority and under liis direction in 
matters purely spiritual, as visitation, correction 
of mannei’s, <&c., “with a general inspection of 
men and things, in order to the preserving of 
discipline and good government in the church.” 
Gibs. Cod. xxii.; Phillim. Ecc. L. 1208. See 
Chanoei-eor, I 5 ; OFPioiAii Principal. 

VIOARAQ-B.— '(1) The benefice of a vicar; 
(2) his house. 2 Steph. Com. (7 edit.) 682, and 
Sl^and ^ Viet c. 117, 2 2. 


VIOARIAIi TITHES.— /See Tithes. 

VIOARIO, &c. — ^An ancient writ for a 
spiritual person imprisoned, upon forfeiture! o? a 
recognizance, <S:c. — Reg. Orig. 147. 

Vioariiis non Iiabet vioarium: A 
delegate cannot have a delegate, 

VICE-ADMIRAL. — An under ad- 
miral at sea, or admiral on the coasts ; a 
naval officer of the second rank. 

VIOE-ADMIRALTV COURTS.— 
Courts having admiralty jurisdiction in the 
British colonies and possessions. Rose. Adni. 
84 ; Stats. 26 and 27 Viet. c. 24 ; 30 and 31 Viet. 
C.45. 

VICE-OHAMBBRLAIN.— A great offi- 
cer next under the lord chamberlain, who, in 
his absence, has the rule and control of ail 
officem appertaining to that part of the royal 
household which is called the chamber above 
stairs. 

VICE-CHANCELLOR.— 

§ 1. In Englisli law.— A judge of the 
High Court of Justice. The first vice-chan- 
cellor (styled vice-chancellor of England) was 
appointed in 1813 to relieve the lord chancellor 
of some of his duties as a judge of fii*st instance 
of the Court of Chancery ; in 1841, two more 
vice- chancel loi*s were appointed, partly to take 
over the equity business of the Court of Ex- 
chequer, but the number of three was not made 
permanent until 1852. ^ (Haynes Eq. 34.) The 
name vice-chancellor is, however, much older 
than 1818; officers bearing that title, who acte<l 
in the chancellor’s absence and kept the-grwd 
seal, are mentioned in Henry’s II.’s reign. Mad. 
Exch. IQ et seq.; 1 Spence Eq. 117.. 

2 2. The vice-chancellors and the master of 
the rolls {q, v.) were the judges of tii-st instaiu^e 
of the Court of Chancery, and on the formation 
* of the Supi*eme Court of Judicature tliey were 
ti-ansferred to the Chancery Division of the Hign 
Court of Justice iq.v.) (Jud. Act, 1873, ss. 5, 31, i 
The judges appointed as successors to the present 
vice-chancellors do not bear that title, but are 
called “justices of the High Court.” Id. s. 5. 

§ 3. One of the vice-chancellors (usually the 
senior vice-chancellor) constituted a court of 
appeal in equity business from the county courts 
and the Chancery Court of Lancaster. (County 
Courts Act, 1865; Dan. Ch. Pr. 1975.) AH 
appeals from inferior courts are now heard by 
Divisional Courts of Appeal of the High Court. 
Jnd. Act, 1873, s. 45. 

VIOB-OHANOELLOR OP THE 
UNI VERSITIES.— /See Chancellor of 
THE Universities. 

VIOE-OOMES. — A viscount ; a sheriff. 

Vioe-oomes dioitur quod vicem 
oomitis suppleat (Co. Litt. 168) ^ “Vice- 
comes” (sheriff) is so called because hesuppUe« 
the place of the “ comes” (earl). 
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VrCE-OOMES NON MISIT BREVE. 
— Tile sheriff lias not sent the writ. This con- 
tiniujnce is abolished by r. 31, H. T. 1853. 

VIOB-OONSTABLB OP ENG- 
LAND. — A.n ancient officer in the time of 
Edward IV. 

VIOB-OONSUL.— One who acts for a 
consul ; a sheriff. See Co^tsuL. 

H 

VIOB-DOMIinJS.— A sheriff. — IngUp, 

VICE-BOMINTJS EPISCOPL — The 
V! car-general or commissary of a bishop. — 
Jilount 

VICB-GERENT.— A deputy or lieu- 
tenant. 

VIOB-MARSHAL. — ^An officer who was 
appointed to assist the Earl IVlarshal. 

VIOE-ROy. — The sovereign’s lord-lieuten- 
ant over a kingdom, such as Ireland, 

VICE-TREASURER.— Un- 

DER-TKEASUEER. 

VICINAGE.— /See CoiaixoN-, g 8. 

VlcnTAGB, (from which jurors are to be sum- 
moned). 18 Mich. 459, 468. 

Vioini viciniora prsesumuntur scire 
(4 In&t. 173) : Pei-sons living in the neighbor- 
hood are presumed to know the neighborhood. 

Vicinity, (in an application for a policy of 
insurance). 12 Gray (Mass.) 545. 

(agent to effect insurances for). 23 

^Vend. (K Y.) 18. 

VICIOUS INTROMISSION.— In the 
Scotch law, a meddling with the movables of a 
deceased, without confirmation or probate of his 
will, or other title. 

VIOIS ET VENBLLIS MUNDAN- 
UIS. — An ancient writ against the mayor or 
bailiff of a town, <&c., for tlie clean-keeping of 
their streets and lanes. — Iteg, Ong, 267. 

VIOOUNTIEL, or VITOONTIBL.— 
Anything that belongs to the sherifls, as vicontiel 
writs, i. €, such as are triable in the slierifl'^s 
coui*t. As to vicontiel rents, see 3 and 4 Will. 
IV. c, 99, gg 12, 13, which places them under 
the management of the commissioners of the 
woods and forests. — (JoweU, 

VrCOUNTlEL JURISDICTION. — 
That jurisdiction which belongs to the officers 
of a county, as sheriffs, coroners, <Sec. 

VICTOR TOWNLET^S AOT.-The 
Stat. 27 and 28 Viet. c. 29, amending 3 and 4 
Viet. c. 54. This act was passed (in conse(iuence 
of the escape from justice of the notorious crim- 
mal whose name it has acciuired), to retiuire 


more strict proof of the convlition of prisoners 
(especially those under sentence of death) whe 
are supposed insane. — Vf^harion, 

Victual, (salt is). Cro. Car. 231. 

(yeast is). 5 Man. & Ey. 162. 

Victuals, (what are). 10 Eari: 4 C. 74. 

VIDAME. — A vavasor {q, v,) 

VIDE. — A word of reference: vide ante, or 
vide supra, refers to a previous passage; Hde 
post, or vide infra, to a subsequent passage in a 
book. 

Videbis ea ssspe committi qu^ ssepe 
vindicantur (3 Inst. Epil.) : Y’ou will see 
these things frequently committed which are 
frequently punished. 

VIDELICET.— To wit. A word used in 
pleading to precede the specification of particu- 
lars which need not be proved. JSee Scilicet. 

Videlicet, (defined). Hob. 171, 172, 284. 

(in a grant). 5 Mod. 25, 29. 

(in a will). 4 Mod. 141. 

(effect of in pleading). 47 III. 175; 

16 Mass. 129; 5 Pick. (Mass.) 412; 2 Munf. 
(Va.) 88; 7 Wheel. Am. 0. L. 344; 3 Bing. 
472; 2 Brod. & B. 659 ; Gould PI. g 35 ; 1 Ld. 
Ravra. 367; 2 Id, 819, 1562; 5 Moo. 538; X 
Stark. 3 ; 3 Id, 23 ; 8 Taunt. 107 ; 3 Wils. 254. 

(does not render an averment imma- 
terial). 6 T. B. 460, 463. 

(averment of material matter under). 

1 Cow. (N. Y.) 671 ; 7 Id, 43 ; 4 Johns. (N. Y.) 
450 ; 19 Id, 68 ; 2 Saimd. 291 n,; 3 T. B. 68 ; 4 
Id, 690; 5 Id. 71. 

(repugnant to the preceding matter is 

void). 1 Saund. 169, 170. 

(when may be rejected). 3 Ves. 194. 

(when immaterial niiitter under, can- 
not be rejected as surplusage). 1 Mas. ( U. S.) 66. 

VIDIMUS.— An inspeximus {q. v.) Barr. 
Stat. 5, 

VIDUITATIS PROFESSIO. — The 
making a solemn i)rofession to live a sole and 
chaste woman. 

VIDUITV.— Widowhood. 

VIEW. — When an action or other proceed- 
ing concerns an immovable thing, such as land 
or houses, it is frequently desirable to have it 
seen and examined by the jury, referee, <&c,, be- 
fore the trial. In the English Queen’s Bench 
Division an order or rule to view may be ob- 
tained for this purpose (the old writ of view 
having been abolished), and sh ewers {q. v,) are 
generally appointed. Only a few of the jury 
usually ‘*have the view,” and these are liont'e 
called the ‘‘viewei's.” Chit. Gen. Pr. 871, 382; 
Arch. Pr. 339. &'ee Inspection, g 2. 

View, (costs of). South. (N. J.) 360. 

VIEW AND DELIVERY.— When a 
right of common is exercisable not over the 
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whole waste, but only in convenient places indi- 
cated from time to time by the lord of the manor 
or his bailiff, it is said to be exercisable after 
“view and delivery.” Elt. Com. 233. /See As- 
siGNiiEXT, I b ; Co:3XiiON ; SxiifT, g 1. 

View, his own, (in a statute). 2 Chit. Gen. 
Pr. 151. 

YTEW OF AIST INQUEST. — A view 
or inspection taken by a jury, summoned upon 
an inquisition or inquest, of the place or prop- 
erty to which the inquisition or inquiry refers. 

VIEW OF FRAlilKFriEDGB.— /See 

FllAifKPLEDGE. 

Yiew, to, (defined). 63 Me. 385, 387. 

YIEWBES. — Persons appointed by 
the courts to see and examine certain 
matters and make a report of the facts, 
together with their opinion, to the court. 
In practice, they are usually appointed to 
lay out roads, and the like. — Bouvier. 

ViEWEE-S, (in ffence act). 46 Iowa 134. 

YIFGAGE . — Vivvtm vadium (q. v.) 

VIGIL. — The eve or next day before any 
solemn feast. . 

Vigilantibus non dormientibus jura 
subveniunt (Wing. 692) : Laws come to the 
assistance of the vigilant, not of the sleepy. 
Before relieving a party from a conti-aet on the 
ground of fraud, it must be made to appear to 
the courts that he exercised a due degree of 
caution before entering into such contract. See 
6 Stew. (N. J.) 21. 

VIIS ET MODIS. — ^In the Ecclesiastical 
Courts, service of a decree or citation viis et modis, 
i, e. by all “ w^ays and means ” likely to affect the 
/arty with knowledge of its contents, is equiva- 
ent to substituted service in the temporal courts, 
and is opposed to personal service. Phillim. 
Ecc. L. 1258, 1283. See Sekvice, g 8. 

VILL is in law the same thing as “town ” in 
the technical sense of that word. (Co. Litt. 
115b; 1 Bl. Com. 115. See Town, g 1.) A 
“ vill ” seems originally to have been used in the 
same sense as the Latin villa, and to have signi- 
fied a mere collection of houses in the country, 
such as bxiildings on a farm or a manor {villa 
ruralw), (Spel. Gloss, s. v. Vklla; Villanm), in 
opposition to a walled town {villa muralis), 
namely, a city or borough. {See Yilii/EIN.) 
“ Villa ruralis ” appeal's to be the same thing as 
an “upland town.” Spel, Gloss, a. v. Villa j 
ViUanus, “ Upland ” literally means “ in the 
country,” “rustic.” See ASlfric’s Btomilies 
(Thorpe's edit.) vol ii. 302. See Town, g 1. 

YiLii, (what is). Cro. Jao. 263. 

(synonymous With “parish”). Burr. 

2610; Cro. Car. 161. 


! Villa est ux pluribus roansionibus 
j vieinata et collata ex pluribus vi- 
‘ cinis, et sub appellatione villa rum 
continentur bur^ et civitates i Co. Litt. 
115;; Vill is a neighborhood of many man- 
sions, a collection of many neighbors, and under 
the term of “ vills,” boroughs and cities ai’e coi> 
tained. 

VILLA EEGIA. — A manor held by the 
crown. 

Village, (defined), 71 111. 568; 46 low^ 
2o6. 

(what is). 27 111. 48. 

(grant of). Sliep. Touch. 92. 

(used in a statute by mistake for town). 

25 Minn. 404. 

VTLLANIS EBGIS SUBTRACTIS 
EEDUOENDIS. — A writ that lay for the 
bringing back of the king^s bondmen," that had 
been carried away by othei*s out of his manors 
whereto they belonged. — Reg. Orig. 87. 

VXLLEIN. ^Norman-Vrench- : vilevn tBritt. 

77 b) ; Low Latin ; villanu&y from vdla^ a farm. Littre 
Diet. s. V. Vilmn. 

g 1 . Formerly there existed a class of persons 
in a position “superior to downright slavery, 
but inferior to every other condition.” (2 BL 
Com. 92. See Britton’s account of the origin of 
villenage (77 b).) They belonged principally to 
lords of manors, and were either mileine regard- 
ant, i. e, annexed to the manor or land, or else 
they were in grons, or at large, i. e. annexed to 
the person of the lord; thus, where a lord 
granted a villein regal dant by deed to another 
pei-son, he became a villein in gross. (Litt. 
I 181.) Villeins could not leave their lord 
without his permission, nor acquire any prop- 
erty, (see, however, as to choses in action, c^’C., 
Co. Litt. 117 a,) but they could sue any one 
exebpt their lord, and were protecte<l against 
atrocious injuries by him. 2 Bl. Com. 93 et seg. ; 
Litt. g 189 seq, 

g 2. Villenage has never been formally abol- 
ished, but it had become rare in Edward ^"^.’s 
reign, and disappeared altogether under tl/e 
Stuarts. 2 Bl. Com. 96, n. (24). 

See Copvhold; Manumission; Market; 
Neiee; Service, g 3; Tenure; Villenage, 

VILLEIN IN GROSS.— One annexed 
to the peraon of the lord, and transferable by 
deed from one owner to another. 1 Steph, Coin, 
(7 edit.) 216 ; 2 Broom & H. Com, 183. 

VILLEIN REGARDANT. — One an- 
nexed to the manor or land. 1 Steiih. Com. (7 
edit). 216. 

VILLEIN SERVICES. — Base, but cer- 
tain and determined services. 1 Steph. Com. (7 
edit) 187. 

VILLEIN SOCAGE.— /See Socage, g 2. 

VILLEIN TENURE.— /8ee Tenure, g 7 ; 
Service, g 3, 
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VILIiENAGB.— 

§ 1, Yillenage signified (1) the status of a 
Tiliein {q. v,}; and (2) an obsolete tenure, which 
existed where land was held of a lord of a manor 
bv a Tillein, or by a free person by villein or 
‘ base service. It has gradually become either 
e:ftinet or converted into copyhold tenure. Litt. 

1 172; 2B1. Com. 62, 98. 

2 2. Privileged. — There was also a kind of 
tenure in villenage known as privileged villen- 
age or villein-socage, which existed in certain 
lands of the crown. The tenants of these lands 
could not be removed from their lands so long as 
they did their services,^ which differed from 
ordinary villein services in being certain. This 
h ind of tenure gradually became converted into 
tenure in ancient demesne [q. v.) 2 Bl. Com. 9S. 
See COPYHOLB, 

VIIiLENOTJS JUDGMENT.~A judg- 
ment which deprived one of his libera fei, 
'whereby he ■was discredited and disabled as a 
juror or witness ; forfeited his goods and chattels, 
and lands for life; wasted the lands, razed the 
lionses, rooted up the trees, and committed his 
body to prison. It has become obsolete. 4 Bl. 
Cora. 136 ; 4 Steph, Com. (7 edit.) 239 ; 4 Broom 
k H. Com. 153. 

Yills, (synonymous with ^'tithings” and 
" towns *1 Bl. Cora. 114. 

Vim vi repellere licet, modo fiat 
moderamine inculpatsa tutelse, non 
ad sumendam vindiotam sed ad pro- 
pulsandam injuriam (Co. Litt. 162) : It is 
lawful to repel force by force, so as it be done 
^viih the moderation of blameless defense; not 
to take revenge, but to repel inj'uiy. 

VIITAGIUM. — A payment of certidn 
quantity of wine instead of rent for a vineyard. 

2 Mon. Ang. t. 980 

VIHOULO MATEIMOKIL — See A 
Vinculo Mateimonu; Diyokce. 

VINCULUM^ JTTBIS.— In the Eoman 

law, an obligation is defined as a vinculum juris, 
1 . e, “a bond of law/^ whereby one party be- 
cnnies or is bound to another to do something 
according to law- 

VINDEX. —In the civil law, a defender. 

VnSTJDIOATIO.— In the civil law, a real 
action claiming property for its owner. 

VINDICATORY PARTS OF 
LAWS. — The sanction of the laws, 
whereby it is signified what evil or penalty | 
shall be incurred by such as commit any 
public wrongs, and transgress or neglect 
their duty* 1 Steph. Com. (7 edit.) 37; 1 
Broom & H. Com. 50-1. See Sanction. 

VINDIOTA. — In the Eoman law, a rod or 
wand ; and from the use of that instrument in 
tiieir coui-se, various legal acts came to be dish 


tinguished by the term, e. g, one of the three 
ancient modes of manumission -was by the vindieta; 
also, the rod or wand intervened in the progress 
of the old action of vindicatio, whence the name 
of that action. — Brown. 

VINDICTIVE DAMAGES.— Dam- 
ages given on the principle of punishing 
the defendant, over and above compensat- 
ing the plaintiff. See Damages, | 4; Ex- 
emplary Damages. 

Vinous lk^uob, (in liquor act). 65 Ala. 16. 

VIOL.— Rape. Barr. Stat. 139. 

VIOLATION OF SAFE CON- 
DUCTS.— An offense against the laws of 
nations. 4 Steph. Com. (7 edit.) 217. 

VIOLATION OF WOMEN.— 8^5 

Rape. 

VIOLENCE.— Threats. 

Violence, (defined). Bush. (N. C.) L. 9, 13. 

(synonymous with “physical force”). 

31 Conn, 212. 

Violence, personal, (by husband, what is). 

2 Car. <& P. 22. 

VIOLENT PRESUMPTION.— 

Presumption, g 2. 

VIOLENT PROFITS.— Mesne profits in 
Scotland. “They are so called because due on 
the tenant’s forcible or unwai-rantable detaining 
the possession after he ought to have removed.” 
(Ersk. 2, 6, 54.)— Bei’Z Biot. 

Violenta prsesumptio aliqi^uando est 
plena probatio (Co. Litt. 6 b) : Violent pre- 
sumption is sometimes full proof. 

Violently, (not synonymous with “by 

force”). 39 Me. 322. 

(in indictment for rape). 32 La. Ann, 

336; 8 Gray (Mass.) 489, 490. 

Violently anb riotously, (in an indict- 
ment). 2 Allen (Mass.) 160, 163. 

Viperina est expositio quse eorrodit 
viscera textus (11 Co. 34) : It is a poison- 
ous exposition which destroys the vitals of the 
text. 

Vir et uxor censentur in leg'e una 
persona (Jenk. Cent. 27) ; Husband and wife 
are considered one j^erson in law. 

Vir et uxor sunt quasi unioa per- 
sona, quia oaro et sangcuis unus ; res 
licet sit propria uxoris, vir tamen 
ejus oustos, cum sit caput mulieris 
(Co. Litt. 112) : Man and wife are, as it were, 
one person, because only one fiesli and blood ; 
although the property may be the wife’s, the 
husband is keeper of it, since he is the head of 
the wife- 
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Vir militans Deo non impUeetur 
secularibus negotiis iCo. Litt. 70j : A 
man lighting for God must not be involved in 
secular business. 

VIRG-A. — ^A rod or ensign of office. — Cowdl. 

VIBiGtATB. — A yard-land. 

VIRGB, TElTAllTT BY. — A species of 
copyholder, \\ ho holds by the virge or rod. 

VIRGO HTTACTA. — ^A pure virgin. 

VIBIDABIO BLIGBNDO.—A writ for 
ch(3ice of a verderer in the forest. — Meg, Orig, 
x77. 

VIRILIA. — The privy members of a man, 
to cut offi which was felony by the common law, 
thoiigli the party consented to it. — Biaet. 1. 3, 
144; Cowell. 

Virtue, (of a female, defined). 48 Ga. 192, 
290. 

Virtue, by, ( not equivalent to “undercolor”). 
Phill. (N. C.) L. 380, 383. 

VIRTXJTB OITJTJS. — This was the clause 
in a pleading justifying an entry upon land, by 
which tlie party alleged that it was in virtue of 
an oi’der from one entitled that he entered. 

ViRTUTE cujus, (in pleading). 1 Hill (H. 
Y.) 81; 4 Bing. 729, 744; 10 Id. 157; 1 Ld. 
Eayra. 408, 412 ; 2 Id, 801 ; 1 Saund. 298 n, 

VIRTUTE OFFICII. — By virtue of office. 
The opposite of colore officii (q. v.) 

ViRTUTE OFFICII, (distinguished from “acts 
done colore officii’^). 15 Johns. (N. Y.) 267: 4 
iSf. Y. 173, 187. 

VIS. — Any kind of force, violence or disturb- 
ance to person or pi'operty. It was a vis armata, 
i. e. vis cam armiSj or vis simplex, €. vis sine ar^ 
mis. 1 Reeves Hist. Eng. Law c. vi,, p. 322. 

Vis legibus est inimioa (3 Inst. 176); 
Violence is inimical to the laws. 

VIS MAJOR is such a force as it is 
practically impossible to resist, e. g. a 
storm, earthquake, the acts of a large 
body of men, &c. The doctrine of vis 
major is, that a person is not liable for 
damage which he has been instrumental 
in producing, if it was directly caused by vts 
9}tajor. (Nichols v. Marsland, L. R. 10 Exch. 
255 ; 2 Ex. D. 1 ; Rylands v, Fletcher, L. R. 
8 H. L, 830; Underh, Torts 14.) **Vi8 ma- 
jor’^ is practically eqi.ivalent to the “act 
of God ” {q, u), the latter term being per- 
haps more used in the law of contracts. 
$e@ Poll. Cent. (3 edit.) 881. 


VISA. — A register; the authenLcation of a 
passport by a foreign authority. 

VISCOUNT, or VICOUNT. — An arbi- 
trary title of honor, without any office pertaining 
to it, created by Hen. VI. (2 Inst. 5. See Bai'r. 
Stat. 409. j A peer of the fourth order, between 
earl and baron. 2 Steph. Com. (7 edit.) 604. 

VISITATION— VISITOR.— 

1 1. Ecclesiastical corporations. — Eo 
clesiastic-al and eleemosynary corporations are 
visitable in England, or subject to visitation, i. e. 
the law has appointed proper persons (called 
“ visitors ” ) to visit, inquire into and correct all 
irregularities that arise in them. With regard 
to ecclesiastical corporations, the crown is the 
visitor of the archbishops, the archbishops of 
the bishops within their diocese, and the bishops 
are the visitors of all subordinate corporations, 
sole and aggregate. (1 Bl. Com. 4S0; 3 Stepli. 
Cora. 28 ; Tud. Char. Trusts 111 seq.) Hence, 
when an archbishop or bishop makes a circuit 
through his district to inquire into matters of 
church discipline, this is called a “ visitation,” 
Eog. Ecc. L. 976; Phillim. Ecc. L. 1332. 

§ 2. Charities. — As regards lay eleemosy- 
nary corporations, and other charities, the visitor 
is the founder, and his heirs, or a person ap- 
pointed by him, or, in default of all of them, the 
crown. The visitors of a charity superintend its 
internal management, but not (as a rule) the 
management of its estates and revenue. Com. 
Dig. Visitor; Phillim. Ecc. L. 1984, 2006 ; Wats. 
Comp. Eq. 45. 

g 3. litinatios. — Visitors of lunatics, in Eng- 
land, form a board of five members, whose duti^ 
are to visit periodically lunatics so found by 
inquisition, and to report to the lord chancellor 
on their condition and trejitment. Their func- 
tions were, by 25 and 26 Viet. o. 86, extended to 
visiting and making inquiries as to peraons 
alleged to be insane, in such cases as the lord 
chancellor may direct. (Second Rep. Leg. Dep. 
Comm. (1874) 63.) This provision is intended 
to apply to the case of lunatics whose properly 
is of small value,' and who have therefore not 
been found lunatic by inquisition. Pope Lun, 
39. See Commissioner, p. 236 n. 

g 4. Poorhouse.— Under Stat. 22 Geo. HI. 
c. 83, the guardians of the poor for any parislies 
which have been united purauant to that act, are 
directed to appoint, with the approbation of two 
justices, a person to act as visitor of the poor- 
house. His duty is to superintend the poorhouse, 
and settle all questions relating to it. A single 
parish may also have a visitor. See Guardians 
OP THE Poor ; Overseers. 

As to visiting justices, see Prisons. 

VISITATION AND SEARCH.— 
See Search. 

VISITATION BOOKS OF HER- 
ALDS.— Compilations, when progresses were 
solemnly and regularly made into every part of 
the kingdom, to inquire into the stale of families, 
to register marriages and descents, whicli were 
verified to the heralds upon oath ; they are 
allowed to be good evidence of pedigrees. 3 
StepK. Com. (7 edit.) 335 n. 
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Vl?irATION OF ELEEMOSYNARY CORPORA- 
{au coinmou law of Ensfland, ab adopted 
in Miib3a«-.iiUbeUb K 7 Pick. (Mubb.) 303. 

Vibxroa, (indaded under “ bojourner ”). 8 

Mod. oO. 

Visitor op a corporation, (office of). 1 
Ld. Kaym. 8. 

VISITOR OF MANNERS.— The re- 
garder^s office in the forest. 1 Manw. 195. 

VTSNB is an old name for a jury, because 
formerly the jurors were taken de tidneto, i. e. 
out of the neighborhood where the matters in 
question had taken place. Co. Litt. 125 a, 158 b. 

VISITS. — View or inspection. — Cowell, 

VITILITIGtATB, — T o litigate cavilously. 

Vitium clerici nocere non debet 
(Jeiik. Cent. 23; : A clerical error ought not to 
hurt. 

Vitium est quod fu0i debet, nisi, 
rationem non invenias, mox le^em 
sine ratione esse olames (Elies. Pobtn. 
85) : It is a fault which ought to be avoided, 
that if you cannot discover the reason, you 
should presently exclaim that the law is without 
reason. 

VIVA PBGUNIA.-;;-Cattle which obtained 
this name from being received during the Saxon 
period as money upon most occasions, at certain 
regulated prices. — Cowed, 

VIVA YOOM.See Evidence, | 7; 
Examination. 

VIVARIT. — Old Erench; viver, vivier: Low 
Latin; viwnww, a place for keeping live annuals of 
any kind. 

Vi vary “signifieth fish-ponds or waters where- 
in fisli are kept or nourished.’^ (2 Inst, 199.) 
'‘If a man buy divei*s fishes, as carps, breames, 
tenches, &e., and put them in his pond, and 
dyeth [intestate], in this case the heire shall 
have tJiem, and not the executors, but they shall 
goe with the inlieritance, because they were at 
libortie, and could not be gotten 'without iiidus- 
trie, as by nets, and other engines. Otherwise 
it is, if they were in a trunke or the like” (Co. 
Litt. 8 a), for in that case tliey go to the execu- 
toi*s. A man has a qualified property in fish 
confined in a small pond, tank, or stew so that 
they can be caught at pleasure, and they may 
therefore be the subject of larceny. (Couls. & 
E. Waters 370.) " Yivary” seems to mean a 

j)lace of this kind. — Spel, Gloss, s. v. See Ani- 
mals, 4 2j Eishery. 

VIVUM VADIUM VIFG-AG-B, or 
LIVING* PLEDGE. — When a person bor- 
rows money of another, and grants to him an 
estate to hold till the rents and profits shall re- 
pay the sum borrowed, with interest. The estate 
is conditioned to be void as soon as the sum is 
realized. See Welsh MoitTGACE. 

' Vix ulla lex fieri potest quse omni- 
bus ootnmoda sit sed si madori parti 


prospiciat utilis est (Plowd. 369) : Scarcely 
any law can be made which is beneheial to ah ; 
but it is useful if it benefit the greater inajoriL) . 

Viz., (in a declaration). Cro. Jac. 96, 97. 

tin pleading). Gould PL ? 35. 

(in an indenture). 2 Lev. 99. 

(in a release). 5 Com. Dig. 337. 

(in a w'ill). 1 Bro. Ch. 261. 

VOCABULUM ARTIS.~A word of 
art. 

VOOATIO IN JUS. — In the civil law, a 
citation to law. 

VOID.— 

1 1. In the proper sense of the word, an 
agreement or other act is said to be void 
when it has no legal effect, or not the legal 
effect which it was intended to produce. 
Thus, an agreement which is void on ac- 
count of its being made for an im in oral 
consideration cannot Vie enforced. (Leake 
Cent. (2 edit.) 760. See Unlawful.) lint 
an instrument which is void may subject 
the parties to penal consequences. Thus, 
an agreement amounting to a conspiracy 
would be admissible as evidence in crim- 
inal proceedings. 

? 2. Void ab initio. — An act may be 
void either cib initio or ex post facto. (Pigot's 
Case, li Co. 27.) Thus, if a contract is 
made without the true consent of the 
parties, or for an immoral consideration, 
or in fiaud of third persons, or by an in- 
fant (unless for necessanes), it is void ad 
initio. No person’s rights can be affocted 
by it, whether he be a party or a stra-ngor. 
(Poll. Cont. 7.) In the case of a contraO-t 
which is void for illegality, immorality, or 
on a similar ground, if money has been 
paid as th^ consideration of its perform- 
ance, the party who has paid it may re- 
pudiate the contract and recover it back 
at any time before performance. But 
when an unlawful contract has been exe- 
cuted, money paid either in consideration 
or performance of the contract cannot bo 
recovered back, for in pari delicto metier esi 
coihUUo possidentis, Leake Cont. 772. 

? 3. Void ex post faoto.— If a contract 
or deed is properly entered into, and is 
afterwards altered in a material point hy 
the fraud or laches of either party, it be- 
comes void as against him, so 

that he cannot enforce or take advantage 
of it, (Master v* Miller, 4 T* E, 320 ; I 
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Sm. Lead. Gas.; Leake Cont. 805.) An- 
other example of a transaction becoming 
void ex post facto occurs in the case of a 
transaction which was originally voidable, 
and has been avoided by the election of 
the party or otherwise. See Avoid; Void- 
able. 

§ 4. Effect of estoppel. — A peculiar 
kind of void transaction is one the validity 
of which one of the parties is, as against 
the other, estopped from denying. Thus, 
if A. by fraud induces B. to sign a con- 
tract for the sale of land, while he thinks 
he is signing one for the purchase of goods, 
the contract is void as against B., but he 
can, nevertheless, enforce it against A., 
because A. is estopped from setting up his 
own fraud as a defense. 

Such a contract is said to be void as 
against third persons, and voidable as 
between the parties. Poster Mackinnon, 
L. R. 4 0. P, 704; Poll. Oont. (3 edit.) 463. 
See Estoppel; Mistake, g G; Voidable, 
g2. 

g 5. Void — ^Void ab initio. — “Void” 
is frequently used in the sense of ‘‘void 
ah mitiof as opposed to “ voidable ” (g, v.) 
It would be convenient to express “ void 
ah initio ” by “ void,” and “ void ex post 
facto ” by “ avoided.” 

Void, (defined). 36 Iowa 201 ; 44 Pa. St. 9. 

(\\iien means ^‘voidable”}, Wiiberf. 

Stat. L. 211, 212; 1 Nev. A M. 443. 

(distinguihhal from '‘‘voidable”). 42 

Ala. 462; 7 Muss. 399, 429; 13 Id. 239; 14 Id, 
457, 401 ; 2 Pick. (Mass.) 191, n.; 5 Id. 217; 6 
Mete, (Mim) 415; 50 Mo. 284, 287; 2 Edw. 
(JSr. Y.) 239; 1 Johns. (JN. Y.) Cas. 127; 15 
Wend. (N. Y.) 04; 0 Wls. 645; 40 Id. 131 ; 19 
Am. Dec. 71 ; 2 8ulk. 674. 

(in a statute). 28 Vt, 150. 

(in a statute aulhorixing the sale of 

infants’ hauls). 1 Duv, (Ky.) 352. 

(in act coiu'crning conveyances). 18 

Johns. (N. Y.) 515, 528. 

* (acts of infant, when). 16 Wend. (N, 

YO 631. 

(deed of lands by an infant is not). 1 

mil (K. Y.) 121. 

(negtitiiible note given by an intot is), 

to Johns. (K. Y.) 33. 

.. — (execution issued upon jhidgment after 
death of defendant is not). 4 Watts (Pa.) 367. 

(AM tested out of term is npt). Coxe 

(N DHL 

Yoh), absolutely, relatively, (defined). 
69 Pa. St. 81. 

VOIDABLE.— 

g 1. An Agreement or other act is said to 
be voidable when either of the parties is 


entitled to rescind it, while, until that 
happens, it has the legal effects which it 
was intended to have. (See Eescin’d: 
Avoid.) It can, however, be disputed 
only by certain persons and under certain 
conditions, and the right of rescis.sion may 
be abandoned by the party entitled to ex- 
ercise it. See Adopt ; Ratification. 

g 2. If third persona acquire rights 
under a voidable contract or otlier trans- 
action, without notice and for value, they 
cannot afterwards be put in a worse posi- 
tion by its being set aside. (Leake Cont. 
(2 edit.) S8S; Poll. Cont. (3 edit.) 7.) 
Herein a voidable contract differs from a 
void contract, the nullity of which one of 
the parties is estopped from asserting [see 
Void, g 4,) for in the latter case no third 
person can acquire rights under the con- 
tract unless the party against whom it is 
void elects to affirm it. Foster v. Mao 
kinnon, L. R. 4 0. P. 704 ; Poll. Cont. 463. 

g 3. The principal examples of voidable 
transactions occur in the case of fraud 
(g. V.), collateral mistake [see Mistake, ? 8 
et $eq.), and lunacy (see Lunatic, g 2). As 
to the contracts of infants,’ see Infant 

Voidable, (defined). 44 Pa. St. 9. 

(distinguished from “ void’O, 2 Edw. 

(N. Y.) 280. 

(equivalent to “null and void”) 4 

Bam. A Aid. 401, 406. 

(not equivalent to “ null and void ”). 

2 Ad. A E. 84. 

(when contracts of infants are). 7 

Cow. (N. Y.) 179. 

(lease to an iniant is). Cro. Jac. 320. 

VOID ANOB.— The act of emptying; 
ejection from a benefice. 

VOIRE DIRE, in procedure, is a sort 
of preliminary examination of a juror or 
a witness, in which he is required to speak 
the truth with respect to the questions put to 
him. If his in com potency a j) pears from this 
examination or from extrinsic evidence, 
e,g. on the ground that he is not of sound 
mind, he is rtyootod. (Best, Ev. 190; Rose, 
Cr. Ev. 14Q.) Voire is Norman- French fur 
“ true” or “truly.” Littre Diet. v. Voire. 

VOITURB. — Carnage ; transportation by 
carriage. 

Volenti non flit injuria: No injury can 
be done to a willing person. 

If a person voluntarily (wsents to an injury, 
he must boar the loss. See Beduction, for m 
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lustration of the maxim ; aZso, 1 Johns. (N. Y.) 
!h. ISd. 

VOIjTJMUS. — T he first word of a clause in 
the royal writs of protection and lettei*s-patent. 

Yoltjntaeily, rdefined). 1 Moo. & S. 151, 

(in a statute), 1 Moo. <Si Kob. 189. 

(in bankrupt law). L. E. 7 Ch. 

App. 27. 

VOLmSTTAR-raS D.®M0 IT.— a drunk- 
ard. Co. Litt. 247 a. 

YOLUNTABY.— 

1 1. A conveyance, settlement, gift or 
similar transaction is said to be voluntary 
when there is no valuable consideration 
for it. See Consideration. 

2 2. As a general rule a voluntary gift, 
conveyance or other executed transaction 
is valid as between the parties, and so is a 
voluntary contract, if under seal {Bee Con- 
sideration, I 2; Contracts, ? 9) ; but this 
rule is subject to exceptions, principally in 
fjivor of the creditors of the person bound 
by the transaction. Thus, in the adminis- 
tration of the estate of a deceased person, 
bis voluntary bonds and covenants are 
postponed to his other debts and obliga- 
tions. (Not so in bankruptcy. See Ez 
parte Pottiuger, 8 Ch. B. 621.) {See Ad- 
ministration, 2 2.) As to voluntary set- 
tlements, see Settlement, I ^ et seq. The 
court will not enforce specific perfoimiance 
of a voluntary covenant. Kekewich v. 
Manning, 1 De G. M. <fc G. 176 ; Poll. Cont. 
201. 

2 3. By the act 27 Eliz. o, 4, a voluntary 
conveyance of lands or hereditaments is 
void against a subsequent purchaser for 
good consideration, even though he has 
notice of the prior voluntary conveyance. 
2 Bl. Com. 296, n. (4) ; Wats. Comp, Eq. 
275; 1 White & T. Lead. Cas. 223. See 
Fraudulent Conveyances. 

2 4. In equity it is a rule that in every 
case where one person obtains, by volun- 
tary donation (gift, settlement, contract, 
&c.), a large pecuniary benefit from 
another, he is bound to show that the 
donor understood what he was doing, and 
that if he cannot the donation may be set 
aside at the instance of the donor or his 
representatives. Hogliton v, Hoghton, 15 
Beav, 275; 2 White & T, Lend. Cas. 580; 
Poll Oont. (3 edit.) 574; Bainbriggo v. 
Browne, 18 Ch, D. 188. See Ebscission. 


2 5. It is also a rule of equity that 
although no consideration is required for 
the validity of a complete declaration of 
trust, or a complete transfer of any legal 
or equitable interest in property, yet an 
incomplete voluntary gift creates no right 
which can be enforced. Thus, where a 
person possessed of a leasehold house and 
stock in trade purported to make a volun- 
tary gift in favor of his grandson E. by 
indorsing and signing the follow'ing memo- 
randum on the lease, ‘'This deed and all 
thereto belonging I give to E from this 
time forth, with all the stock in trade ; ” 
and by delivering the lease to E.’s mother 
oil his behalf, it was held that there was 
no valid declaration of trust in favor of B. 
Richards v. Delbridge, L. R. 18 Eq. 11 ; 
Jetferys v, Jefiferys, Cr. <& Fh. 138; Poll. 
Cont. 202. See Oaths, J 2; Waste; Wind- 
ing-up. 

Voluntary, (in bankrupt law). 4 T. R. 1 93. 

(iu pleading an escape). 1 8aumi. 

34 

(payment by surety before maturity of 

debt, is not necessarily). 5 Itawle (Pa.) 91. 

(when necessary iu an indictment for 

perjury). 1 Cro. 147. 

VOLUNTARY ANSWER. One 

which was filed by a defendant to a bill in 
equity, without being called upon to 
answer by the plaintiff. 

Voluntary assignment, (in act of congress 
creating priorities iu favor of the [Jiute<l kStates), 
3 8umn. (U. S.) 345; 10 Paige (N. Y.) 445. 

VOLUNTARY CONFESSION. — 
See Confession, i 3. 

Voluntary confession, (what is not). 57 
Barb. (N. Y.) 353, 303. 

Voluntary uonveyancm, (defined). 8 Cow. 
(N. Y.) 40G, 430. 

(wluit is not). 8 Bing. 87. 

* '■ (in a statute).^ 1 Foiib. K(i. 272 w. 

(when not void as agahwt cralitors). 

6 Paige (N. Y.) (52. 

VoLXTNTARY DKRD, (dlKtillglliHlied fi’Om K 
“fraudulent deed”). 1 Mod, 110. 

VOLUNTARY DBPOSIT.-Such aei 
arises from the more constuit and agree- 
ment of the parties. Story Bailni. 47. 

Voluntary desertion, (what is not). 9 
Johns. (N. Y.) 13B. 

VOLUNTARY ESOAPIT.^-See Es-* 

CAPE, ? 2. 
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VOLUNTARY JURISDICTION.— In 
tlie Scotch law, one exercised in matters admit- 
ting of no oppo&ition or question, and therefore 
cognizable by any judge and in any place, and 
on any lawful day. — Bell Diet, 

VOLUNTARY MANSLAUGH- 
TER.— Homicide, 1 1. 

VOLUNTARY NONSUIT,-5ee 

Nonsuit. 

VOLUNTARY OATH. — ^An oath 
administered in a case for which the law 
has not provided. See 5 and 6 Will. IV. 
c. 62; 4 Broom & H. Com. 154; 4 Steph. 
Com. (7 edit.) 244. See Oath. 

Voluntary payment, (what is). 7 Otto 
(U. S.) 181. 

(what is not). 9 Bing. 717 : 1 Dowl. 

P. C. 28. 

(hy an infant on a contract). 33 Conn. 

204; 56 Me. 102; 5 N. H. 343; 17 Barb. (N. 
Y.)42S; 8 Cow. (N. Y.) 84; 7 Hill {N. Y.) 
110 ; S3 (N. Y.) 245 ; 19 Wend. (N, Y.) 301 ; 
10 Bing. 252 ; 8 DeG. M. & G. 254; 2 Eden 60; 
8 Taunt. 508. 

VOLUNTARY REDEMPTION.— In 
the Scotch law, this takes place when a mort- 
gagee receives the sum due into his own hands, 
and discharges tlie mortgage, without any con- 
signation.— -Se/Z Diet, 

Voluntary separation, (in divorce act). 
65 Ala. 428. 

VOLUNTARY WASTE,— That 
whioh is the result of the voluntary act 
of the tenant of property, as where he 
pulls down a wall, or cuts timber ; opposed 
to permissive waste [q. v.) 1 Steph. Com. 
(7 edit ) 257, 290, 293 ; 3 Id, 405. See Waste. 

Voluntary waste, (defined). Com. L* & 
T. 189. 

Voluntas donatoris in charta doni 
sui manifeste expressa observetur 
(Cl). Litt. 21) ; The will of the donor niani- 
feslly expressed in his deed of gift is to be 
observed. 

Voluntas est justa sententia de eo 
quod quis post mortem suam fieri 
velit : A will is an exact opinion or determina- 
tion concerning that which each one wishes to 
be done after his death. 

Voluntas faoit quod in testamento 
sorii)tum valeat (D. 30, 1, 12, ? 3) : It is 
intention which gives effect to the wording of a 
will 

Voluntas in deliotis, non eacitus 
speotatur (2 Inst. 67): In crimes, the will, 
and not the consequence, is looked to. 


1 Voluntas reputatur pro facto (3 Iiut 
! 69) : The intention is to be taken for the deed^ 
I A maxim which can be applied (if at all) with 
only the greatest care in English and American 
law, the nearest approach to any application of 
it having been under the cognate maxim senbtre 
est agere in the case of an alleged treason. But, 
in law, a man is always deemed to h^^e intended 
that which is the natural conseguenc^of his act ; 
and the intention may even be inferred from the 
overt act, and that is probably the true meaning 
of this maxim. Certainly the maxim does not 
mean (nor does the law hold) that the mere in- 
tention to do a criminal act, not being accom- 
panied with any accomplishment thereof, cn* step 
towards, i. e. overt act accomplishment, is 
punishable at all. 

Voluntas testatoris est ambulatoria 
usque ad extremum vitse exitum (4 
Co. 61): The will of a testator is ambulatory 
until the latest moment of life. 

Voluntas testatoris babet interpret 
tationem latam et benignam (Jenk. 
Cent. 260) : The intention of a testator has a 
broad and benignant interpretation. 

Voluntas ultima testatoris est per- 
implenda secundum veram inten- 
tionem suam (O). Litt. 322): The last will 
of the testator is to be fulfilled according to his 
true inteution. 

VOLUNTBER.-This word is used in 
law in two senses. 

? 1. Contracts and torts.— A person 
who gives his services without any express 
or inn plied promise of remuneration in 
return is called a “ volunteer,” and is en- 
titled to no remuneration for his services, 
nor to any compensation for injuries sus- 
tained by him in performing what he has 
undertaken. But a person who, though 
he is not obliged to do an act, yet has 
an interest in doing it, is not necessarily a 
volunteer. Thus, where the owner of 
goods assisted the servants of a railway 
company, with the assent of the company, 
in delivering them, and was injured by the 
servants* negligence, it was held that he 
was entitled to damages. Wright v. L. & 
N. W. Rail. Co., 1 Q. B. D. 252. 

g 2. Settlements and wills.— In the 
law of settlements and wills, a volunteer 
is a person who is merely an object of 
bounty, as opposed to a person who takes 
an interest for valuable consideration, (2 
Speno. Eq. Jur. 285 el $eq,) Thus, an 
ordinary devisee or legatee is a volunteer; 
and if an appointment bo made under a 
general power, without consideration, the 
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appointee is a volunteer. (Wats. Comp. 
Eq. 293.) So, in the case of a settlement 
or conveyance void under the Stat. 27 
Enz. c. 4, which makes voluntary convey- 
ances of land void as against subsequent 
purchasers for value, the person on whom 
the voluntary settlement is made is called 
a volunteer.” 1 White and T. Lead. Gas. 
223; Price v. Jenkins, 4 Ch. D. 483, over- 
ruled on appeal, 5 Ch. E. 619. See 
VOLUilTARY, I 8, 

Volunteer, (a substitute is). 43 Barb. (N. 
Y ) 239 

(a substitute is not). 25 Mich. 340. 


court was called the vouchee.” Eouble voucher 
was where the vouchee vouched the person who 
had warranted the land to him; and so with 
treble voucher, &c. A foreign voucher was 
where the vouchee was a foreigner, i. e. a person 
out of the jurisdiction of the court in which the 
action was brought. (Co. Litt. 101b.) In the 
fictitious proceedings called common ^ recov- 
eries,” the vouchee (or ultimate vouchee if tliere 
were more than one) was usually the crier of the 
court, who was hence called the “common 
vouchee.” 2 Bl. Com. 359. See Precipe, ? 3 ; 
Kecoveey, § 7. 

a 4 Keal actions having been generally abol- 
ifahed (Stat. 3 and 4 Will. IV. c. 27, ^ 3b), the 
proceeding by voucher no longer exists in most 
jurisdictions. See Warranty, ^ Q et seq.; 
WaRRANTIA CHARTiE. 


VOTE.— Suffrage; voice given. See 
Ballot. 

Vote, (by prosv, an alien stockholder cannot). 
6 Wend. (K. Y.) 509. 

Voted, (in a statute). 60 Me. 453. 

VOTER.— One who has the right of 
giving his voice or suffrage. 

Voters op the county, (in the constitu- 
tion). 5 Wis. 308. 

Voters op the cotjnty, a majority of 
THE, (in a statute), 1 Sneed (Tenn.) 637. 

Voting-, (synonymous with “giving in a 
vote”). 3 Dutch. (N. J.) 105. ^ 

Voting paper, (in stamp act). L. R. 7 Q. 
B. 463. 

VOTUM, — vow or promise. Dies voter- 
t£ 7 n, the wedding day. — Fleia 1, 4. 

VOUCH -VOUCHER . — ^Norman- 
French: -uowcAer, (Britt. 255 a,) from Latin: vccare, to 
call. 

g 1. To vouch is to call upon, rely on, or 
quote as an authority. Thus, in the old 
writers, to vouch a case or report is to 
quote it as an authority. Co. Litt. .70a. 

g 2. Hence, a “ voucher ”'is a document 
which evidences a transaction, especially 
a receipt for the payment of money. In 
the practice of the English Chancery 
Division, when an account is being taken 
in chambers, the accounting party has to 
produce vouchers for all payments of £2 
or over claimed to have been made by 
him. This is called “vouching the ac- 
count.” 

g 3. Voucher to wrairanty.— In the bid 
law of real property, voucher (or “voucher to 
warranty”) was where a person wlio was being 
sued for the recovery of land held by him called 
into court the person who had warranted the 
land to him, and reouired him either to defend 
the title against the (teman<lant or to yield him 
land of equal value; the person thus culled into 


Vouch, (who may, to a writ of entry). 2 
Saund. 32 oi. 


VOUCHEE. — ^The person vouched in 
a writ of right. 

Voucher, (defined). 1 Mete. (Mass.) 216, 
218; SHalst. (N. J.) 299. 

Vox emissa volat, litera scripta 
manet: Word of mouth Hies away, things 
written remain. 

The effect of written contract cannot be 
vai’ied in its terms by parol evidence. 


Voyage, (defined), 113 Mass. 326; 1 Am. 
L. J. 214. 

(applied to vessels engaged in com- 
merce is inapplicable to a tug). 2 Abb. (U. S.) 


172. 

Voyage or voyages, (charter of vessel for). 
6 Otto (XJ. S.) 162. 


VOYAGE POISLGY.—See Toltcy of 
Insurance, g 3. 

VRAIO. — Seaweed. It is used in gront 
quantities by the inhabitants of Jersey and 
Ouernsey for manure, and also for fiiel by the 
poorer classes. In Benest Pipon, on appeal 
from Jersey to the Privy Council, it was ruled 
tliat the lord of a manor cannot establish a 
claim to the cKclusive right (d* cutting seaweed 
on rocks situate below low-walor mark, except 
by a grant from the crown, or by such long and 
undisturbed enjoyment of it as to give him a 
title by prescription. 1 Knapp 60, a. d. 1829. 


Vulg-aris opinio eet duplex, viz., 
orta inter graves et disoretos, quse 
multum veritatis habet, et opinio 
orta inter loves et vulgaree homines 
absque specie veritatis^ (4 c-c. 107); 
Common opinion is of two kinds, viz., that 
which arises anunig grave ami discreet men, 
which has much truth in it, and that which 
arises among light and counnon men, without 
any appearance of truth. 

VULGARIS PURGATIO.- JwtoVwi 
JDei (gr. v.) 
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■WADSET. — A kind of raortgapre in Scot- 
land. The lender is called tlie wadsetter,” and 
the borrower the “ revei’ser.” — Bell 

WADSETTER. A mortgagee. See 

Wadset. 

WAPTORS. — Condactora of vessels at sea. 
— CowelL 

WACxB. — The giving of a security for the 
performance of anything. 

WAGER— 

§ 1. A wager consists of miitnal prom- 
ises between two persons that one will pa 3 r 
the other a certain snm of money if a cer- 
tain event happens or is ascertained to have 
happened. At common law, a wager con- 
stituted a good contract, unless it was con- 
trary to public polic}’’, morality or the like, 
(Chit. Cont. 4G8)j but by statute in Eng- 
land, and most, if not all, of the States, all 
contracts by way of gaining or w’agering 
are null and void [Id, 470), except so far 
as concerns subscriptions or contributions 
for prizes or money to be awarded to the 
winner of any lawful game, sport, pastime 
or exercise. {See Diggle v, Higgs, 2 Ex. D. 
423; Trimble v. Hill, 5 App. Cas. 342.) 
There is nothing illegal in a wager: it is 
merely not enforceable. Poll. Cont. (3 
edit.) 276. See Unlawful. 

§ 2. Gambling in stocks. — Numerous 
questions have arisen as to the lawfulness 
of speculative transactions on the Stock 
Exchange, especially as regards “ time-bar- 
gains ” and “ differences.” A time-bargain 
is in form a contract to buy or selj shares 
or other securities, with an agreement 
(contemporaneous or subsequent) that the 
sale shall not bo really carried out by de- 
livery of the securities, but that one party 
shall pay to the other the difference b<s- 
tween the market price of the security on 
the day when the contract was made and 
the day fixed for its performance. It is, 
therefore, a wager on the price of the se- 
curity. The term “diflerence” is gener- 
ally to the case where a person 

employs a broker to buy or sell stock for 
him on the understanding that when the 
day for completing the transaction arrives, 
the broker shall resell or rebuy the stock, 


and that the employer shall take the profit 
or bear the loss. A time-bargain is voi(3 
as between the parties to it, (Grisewood v. 
Blane, 11 Com. B. 526, 538; Mels. & L. 
Stock Exch. 21, where the nature of ‘‘op- 
tions,” “puts” and “calls” is explained,) 
but if a broker is employed to speculate in 
stocks, he can recover from his employer 
brokerage and “ differences ” in respect of 
I all genuine contracts for buying and sell- 
ing stock which he enters into with other 
persons. Thacker v. Hardy, 4 Q. B. D. 685; 
Ex parte Rogers, 15 Ch. D. 207. 

i 3. Betting-houses. — By numerous 
statutes from 33 Hen. VIII. to the present 
time, persons who keep gambling or bet- 
ting-houses, or otherwise publicly offer 
facilities for gambling or betting, are made 
liable to various penalties and punish- 
ments. 

I Wager, (defined). 76 Til. 654; IS Inch 18: 
: 44 How. (N. Y.) Pr. 206, 207; 81 N. Y. 539. 

(what constitutes). 11 Ala. 543; 1 

i Bosw. (N. Y.) 207: 24 Ohio St. 32S ; 75 Pa. St. 
1 166; 5 Humph. (Teiin.) 561. 

(what is not). 7 Iowa 17, 

' (when illegal). 11 Ind. 14; 1 Bailey 

i fS. C.) 486; 1 Kott «& M. (8. 0.) 180; Cowp. 
729; IT. R. 56; 2 Id. 610. 

(when not illegal). 10 Johns. (N, Y.) 

406 ; Cowp. 37 ; 8 Wheel. Am. G. L, 339 ; 3 T. 
R. 693, 697. 

(when may be recovered). 9 Cow. 

(N. Y.) 169; 2 Murph. (N. 0.) 26. 

(when cannot be recovered from the 

stakeholder). 12 Johns. (N. Y.) 1 ; 4 JcL 426; 

II Id. 23. 

(when a court will not give relief 

from). 8 Johns. (N.Y.) 147. 

(check given for). 12 Johns: (N. Y.) 

376. 

(note given for, is void). 8 Johns. 

(N.Y.) 454. 

Wac4er contract, (defined). 7 Johns. (N. 
Y.) 434. 

■WAGER, FEIGNED ISSUE ON A 
— See Feigned Issue. 

WAGER OF BATTEL.-/S5J6 Baotel. 

WAGER OF DAW.-- A proceeding 
which consisted in a defendant’s aistliav^jing 
himself from the claim, on his own oath, bring- 
ing with him, at the same time, into court, 
eleven of his neiglibors [comp^vrgatores) to swear 
that they believed his denial to be true. It wtis 
abolished by 3 and 4 Will. IV. c. 42, ? 13. See 
3 8teph. Com. (7 edit.) 425, 513, rt.; 4 Id. 490 s 
3 BL Com. 341. 
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Wager or law, (wlien allowed;. 8 BL 
Coin. 317. 

•WAG-ERII7G- POLICIES.— Those 
effected for gjiinblirig purposes, which are void. 
See Double Insurajsjce. 

'VV'agerikg policy, (what is). 2 Mass. 1, 7. 
WAGES.— 

? 1. Wages are money payable by a 
master to his servant in respect of services. 
See Master and Servant ; Service, ? 7. 

I 2. Bankruptcy.— Some wages are 
preferential debts in bankruptcy and in* 
solvency’, {see Debt, i 12,) and in the liqui- 
dation of a mining company under the 
English Stannaries Act, 1869. Buckley 
•Comp. 281. 

J 3. Seamen’s wag-es. — With reference 
to seamen’s wages, the general rule used 
to be freight is the mother of wages,” so 
that if no freight was received no wages 
were payable; but this rule has been 
abolished, in England, by the Merchant 
Shipping Act, 1854, 1 183. (Maude <& P. 
Her. Sh. (4 edit.) 219.) Seamen have a 
lien on the ship and freight for their 
wages. Claims to wages may be enforced 
by action fn rem or m personam, {See 
Action, 22 12, 13.) County courts and 
justices of the peace have jurisdiction in 
claims for wages up to a certain amount, 
and may enforce them by distress and 
sale of the vessel. The wages of a master 
are now on the same footing as those of 
ordinary seamen. Id, 122, 239 et seq. 

Wages, (what are not). 64 Ga. 399. 

(distinguished from “earnings”). 102 

Mass. 236; 115 Id. 167. 

(distinguished from “fees and sala- 
ries”). lOInd. 83. 

{in Q, statute). 49 Ala. 115, 118. 

Wages ojp the wife’s personal labor, 
(in Iowa Code, ? 2211). 42 Iowa 288. 

WAGESStJM. — A doubtful word, per- 
haps Mussel Ouze. See Be Alston^s Estate, 6 
W. R. 189. * 

WAGGONAGB. — ^Money paid for car- 
riage in a waggon. 

Wagon, (“carriage” includes). 19 Johns. 
(K Y.) 444. 

(in a statute). 6 Cal. 418 ; 7 Kan. 320. 

Waggon or cart road, (reservation of, in 
conveyance). 4 Q. B. D, 412. 

Wagon work, (in a note). 19 lud. 24. 

WAIFS {bona waviata). — Stolen goods 
which are waived or thrown away by the 


thief in his flight, for fear of being appre- 
hended. They belong to the owner, if he 
follows and apprehends the thief or prose- 
cutes him to conviction; otherwibe they 
belong to the sovereign. 1 Bl. Cora. 297 ; 
2 Steph. Cora. 547. See Franchise, g 2, 
Prerogative. 

Waifs, (defined). Chit. Pierog. 146. 

WAIN BOTE. — Timber for wagons or 
carts. 

WAIISrABIiE. Land that may be 

ploughed, manured, or tilled. — Chart Aniiq, 

WAINAGIUM, or WONOGIUM.— 
The countenance of a villein; that which is 
necessary for tlie cultivation of land. Barr. 
Stat 12; 4 Steph. Com. (7 edit.) 440 71. See 
CONTENEMENT. 

■WAITIMG CLERKS. — Officers whose 
duty it formerly was to wait in attendance upon 
the Court of Chancery. The office was abol- 
ished in 3842 by Stat. 5 and 6 Viet. ch. 103, 
Mozley and W. 

WAIVE-WAIVER.— 

1 1. A person is said to waive a benefit 
when he renounces or disclaims it, and he 
is said to waive a tort or injury when he 
abandons the remedy which the law gives 
him for it. A waiver may be either ex- 
press or implied. Tims, if a tenant com- 
mits a breach of covenant, and thereby 
makes the lease liable to forfeiture, the 
lessor may waive the breach either by 
promising not to take advantage of it, or 
by receiving rent after knowing of the 
breach; the former is an express, the 
latter an implied waiver. Formerly, if a 
lessor waived a right of re-entry for a 
breach of covenant, or the like, this 
operated as a waiver in law of all future 
breaches, so that the right of re-entry was 
destroyed. This rule was abolished in 
England by Stat. 22 and 23 Viet. o. So, 
See Apportion, ? 4. 

g 2. “A man which is outlawed is called ‘out- 
lawed,’ and a woman which is outlawed is called 
‘waived’” (Litt.g 186), “wamiaaud notutleqaia 
or exlex, for that women are not sworne in leete 
or tomes, as men which be of the age of twelve 
yeares or more be; and therefore men may be 
called utk(/ati, id e»^, exM legem msUi, but women 
are umidice, id est, dereticUe, left out or i*ot re- 
garded, because they were not sworuo to the 
law.’' Co. Litt, 122 b. See Outlaw. 

Waive, (stipulation by endorser of a note, to) 
11 W€nd. (JSr. Y.) 629. 
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vivER, (defined). 32 Conn. 21, 40; 44 Id. 
72, 91. 

W \TViXG DEMAND AND NOTICE, finflorsed on 
a i)romissoiy note). 9 Gray (Mass.) 201. 

WAKEMAN. — The chief magistrate of 
Ripon, ill y ‘rkbhire. — Camden. 

WAELENING*, — A citation narrating that 
a compLiiner has raised a summons which he 
had let sleep for a year and a day, concluding 
that all pei-bons cited'on the first should compear, 
liear, and see the aforesaid action called, awak- 
ened, and debated, till sentence be given. — Bell 
BlcL 

WALES. — After Edward 1. conquered 
Wales, the line of their ancient princes was abol- 
ished, and the king of England's eldest son was 
created their titular prince, and the territory of 
Wales was then entirely annexed to the British 
crown. Tile 27 Hen. c. 26, confirmed by 
34 and 35 lien. YIII. c. 36, gave the utmost ad- 
vancement to their civil prosperity, by admitting 
them to a thorough communion of laws with the 
subjects of England. By 20 Geo. II. c. 42, it is 
declared tliat where Englpd only is mentioned 
in any act of parliament, it shall be deemed to 
compVeliend the dominion of Wales and town 
of Berwick-upon-Tweed. By 1 Will. IV. c. 70, 
the jurisdiction' of the Court of Great Sessions 
-was abolislied, and assizes are now held there as 
in England. (See 5 and 6 Viet. c. 32.) By 8 
anil 9 Viet. c. 11, the manner of assigning sherift^ 
in W<iles is regulated by and assimilated to that 
of England. {See 1 Bteph Com. (7 edit.) 84 et 
seq.) The 26 and 27 Viet. c. 82, empowers the 
bii*liops of Welsh dioceses to facilitate the mak- 
ing provision for Euglisli services in certain 
parishes in Wales. — Wharton. 

WALESOHERY.-The being a Welsh- 
man. — SpeL Gloss. 

WALISOU'S. — servant, or any other 
ministerial ofliccr. — -Leg. Jvd. c. 34. 

WALKERS. — Foresters who have the .care 


Want, (in a will). 84 Conn, 403, 405. 
Want of care, (defined). 23 111. 380. 
Want of male issue after him, (in a will). 
19 Ves. 545, 547. 

Want of repair, (in highway). 13 Gray 
(Mass.) 59, 64. 

Want of srcH issue, (in a will), Cowp. 
797, SOI ; 6 East 336, 342; 2 P. Wins. 422. 

Wanton, (not synonymous with “willful”). 
28 Ind. 287, 

Wanton and cruel, (in act concerning di- 
vorce). 104 Mass. 195- 
Wanton or obscene language, (in city 
ordinance). 46 Wis. 269. 

Wantonness, (defined). 36 Conn. 182, 184 ; 
75 Pa. St. 326. 

WAPENTAKE, in the northern counties 
of England, is equivalent to a hundred {q. v.) 
1 BI. Com. 116. 

WAR. — A contention by force; a fight- 
ing bettveen two kings, princes or parties, 
in vindication of what they conceive to be 
their rights. The sovereign has the sole 
prerogative of making war or peace. 1 
Broom & H. Com. 306. 

War, (defined). 3 Wheel. Cr. Cas. 265. 

(what is). 51 IVIe. 405, 470. 

(congress has power to declare). 2 

Am. L. J. 276. 

(in a statute). 1 Ct. of Cl. 233. 

WAR. ARTICLES OF.See Arti- 
cles OF War. 

War, imperfect, (defined). 2 Ball. (U. S.) 
19, 21. 

WAR. LEVYING AGAINST THE 
SOVEREIGN.— A species of treason'. 

Treason, and 4 Steph. Com. (7 edit.) 
157; 1 Broom & H. Com. 306. 


of a c'crtain space of ground assigned to them. — 
Cowell. 


Walking out of limits, (of prison, when 
not a forfeiture of debtor's bond). Penn. (N. 
J.) 776. 

Wall-eyed, (spoken of a horse). Oliph. 
Hors. 106. 


War, perfect, (defined). 2 Dali. (U, S.) 
19, 21. 

War, public, (what is). 4 Dali. (U, S.) 
37, 40. 

WARD-WARDSHIP.— 

J 1. A ward is an infant who is nnde 


WAND OF PEACE.— In Scotch law, a 
wand carried by the messenger of a court, and 
which, when deforced (f. e, hindered from exe- 
cuting process), he breaks, as a symbol of the 
deforcement, and protest foi- remedy of law. (2 
Forbes Inst. 207 .) — Burr ill. 

Wandering, (of animals, defined). 27 Wis. 

Wandering, straying, or lying, (m high- 
way statute). L. E. 1 Q. B, 261. 

WANLASS.— An ancient customanr ten- 
ure of Jan<ls, i. e. to drive deer to a stand that 
the lord may have a shot. Blount Ten. 140, 


the care of a guardian (q. v.) Wardship 
is the condition or status of a ward. 

2 2. Ward of court.— If an action, 
suit or other proceeding relative to an 
infant's estate or person, and for his bene- 
fit, bo instituted in Chancery, the infant, 
whether plaintilf or defendant, immedi- 
ately becomes a ward of court, although 
its father or testamentary guardian may 
be living. Thus, the institution of an ac- 
tion for the administration of property in 
which am infant is interested, or the pay^ 
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Tiient into court of a fund in wliicb he is 
interested, makes him a ward of court. 
Snell Eq- 323 ; Wats. Comp. Eq 295 ; Dan. 
Ch. Pr. 1190. 

i 3. A Tv'ard of court cannot be taken out 
of the juriadiction of the court, nor c-iiii 
any change be made in his or her position 
in life (as by marriage, adoption of a pro- 
fission, &c.,) Tvithnut leave of the court, 
and the details of his or her education and 
nituntenance are regulated by the court. 

^ 4. Tenure.— In the law of tenure, ward- 
ship is the riyht to the custody of the land, and 
in some eases also of the person, of an infant 
heir of land. The right is a chattel real. (Litt. 
^ 320 ; Co. Litt. 2l)0'a.) As to its nature and 
varieties, see Guakdian. 

WAKD-HODBING.— The ancient mili- 
tary tenure in Hcutland. Abolished by 20 Geo. 
11." c, 50. 

WAUD A. — The custody of a town or cas- 
tle: which the inliabitants were hound to keep 
at their own charge. Mon. Ang. t. i. 372. 

WAR.DAG-B. — Money paid and contrib- 
uted to watch and ward. — Domesd, 

WARDEN liternlly means a keeper; 
but generally the term is used, in England, 
to denote an o dicer of the crown. See 
CixQUE P orts; Stai^naries. 

WARDMOTE.—A court held in eveiy 
ward in London. 

The wardmote inquest has power to inquire 
into and present all defaults concerning the 
watcli and police doing their duty, to see that 
engines, &c,, are provided against fire, that per- 
sons helling ale and beer be lionest and sufier no 
dlv)rdei's, nor permit gaming, Ac., that they sell 
in lawful measures; searelies are to be made for 
beg£,"iU'fci, Yiignint-s and idle persons, Ac., who 
shall be punislied. — Wharton, 

WARDPENNY.— Wardage (q,v.) 

WARDS AND LIVERIES, COURT 
OP. — A court erected by Hen. 111. and abol- 
ished by 12 Oir. II. c, 24. 

WARDSHIP IN CHIVALRY.— An 
incidcat to the tenure of knight-service. 

WARDSHIP IN COPYHOLDS.— 
Tlie lord is guardian of hie infant tenant by 
special custom. 

WARDSTAPP.— A watchman’s staff. — 

CowelL 

WARDWRIT.— The being quit of giving 
money for the keeping of wards. — Spd, Gh$s^ 

WARECTARE.— To plough up land 
signed for wheat in the spring, in order to let it 


lie fallow for better iniprovenient, which in Kent 
is called "^summer-land.” 

WAREHOUSE.— A place adapted to 
the reception and storage of goods and 
merchandise. 

AT uiEnoijsn, (what 3s). 2 Moo. A R. 458. 

— (in a penal statute). 12 Bush (Ky.) 

397. 

— (in relation to distress for rent). 22 

Me. 47. 

(“repositorium” is equivalent toj, 

Cro. Car. 554. 

WAREHOUSE RECEIPT.— A re- 
ceipt given a warehouseman for goods 
received by him on storage in his ware- 
house. These receipts are quasi-n ego liable, 
and the property in the goods stored will 
I pass by indorsement of the warehouse 
receipt. 

WAREHOUSEMAN.— One who re- 
ceives goods and merchandise to be stored 
in his warehouse for hire. 

TTAREHOUSEMAisr, (liability of). 9 AVend. 
(N. Y.) 60, 20H. 

' WAREHOUSING SYSTEM.— 'Die 
allowing of goods imported to be deposited 
■ in public warehouses, at a reasonable rent, 
without payment of the duties on importa- 
tion if they are re-exported ; or if they are 
ultimately withdrawn for home consump- 
tion, without payment of such duties until 
they are so removed, or a purchaser found 
for them. 

WARGtrS.— A banished rogue. Leg. 
Hen. I. c. 83. 

WARING, EX PARTE.— The case of 
JiJx parte Waring (19 V^en. 345) w'as as follows: 
Bmcken ^ Co. had an aceoimt with bankers 
named Brickwood, drawing tipon them by bid, 
and lodging in their hands from time to time 
securities agaiuKt their dnifts. Brick woods be-* 
came bankrupt on the 7th .Ttily, 3810, being 
then liable on acceptances for Bmcken Co., to 
the amount of £24,000, and having in thoir 
hands a cash balance of £6,700, and securities 
worth a considorablo sum. On the 2d August, 
1810, Bmcken ^ Co. also became bankrupt. 
Almost all the acceptances were proved against 
both estates, and the h<d<lera received <livi<l<*n(ls 
on Brickwoods’ estate to the amount of £3,400# 
An application was then made by A\^aring and 
other holders of Brickwoods’ acceptances, that 
the assignees of Brickwooda' estate might be 
ordered to pay to the petitionei’s and the other 
holders of the acceptances, the cash balance, 
less the dividends received by the petit ionetTS 
(£6,700, less £3,400»«£3,300), and also the 
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proceeds of the securities held by Brickwoods, 
towards satisfiiction of the amount due on the 
ucceptanees. An order to this effect was accord- 
ingly made, on the ground that the securities 
were applicable in clearing the estate of Brick- 
W’-oods from the liability on the acceptances, and 
that therefore, to avoid circuity, the securities 
should be given up to the holders of the accept- 
ances; in other words, the securities held by the 
banker were made available to the bill holders, 
not directly, or as having a claim on the securi- 
ties in respect of the acceptances by them, but 
through the equity (z. e. the equitable rights 
and obligations) between the banker and the 
customer. 

The rule in JEx parte Waring only applies — 
(1) where there is a double insolvency, (Hickie’s 
Case, L. E. 4 Eq. 226,) and (2) where there has 
been a specific appropriation of securities. JUx 
parte Banner, 2 Oh. D. 278. See Fish. Mort. 218. 

WABNUsTG-, under the old practice of the 
English Court of Probate, was a notice given by 
a registrar of the principal registry to a person 
who had entered a caveat {q, v, J 2), warning 
him, within six days after service, to enter an 
appearance to the caveat in the principal registry 
and to set forth his interest, concluding with a 
notice that in default of his doing so the court 
would proceed to do all such acts, mattei*s, and 
things as should be necessary. ( Browne Prob. 
Pr. 26G.) By the rules uncler the Judicature 
Acts, a writ of summons has been substituted for 
a warning. Buies of Court i. 1. See Appear- 
ance. 

WARNISTIJBA. — Garniture, furniture, 
provision, dec . — OowelL 

WAPtNOTH. — An ancient custom, that if 
any tenant holding of the castle of Dover failed 
in paying his rent at the day, he should forfeit 
double, and for his second failure treble; and 
the lands so held are called terree cultce et terrm 
de wamotk 2 Mon. Ang. 589. 

WARRANBIOB. — the Scotch law, 
warranty, 

WARRANT.— 

1 1. In its primary sense, a warrant is an 
authority. See Co. Litt. 52a. 

S 2. Letters patent.-— In England, every 
royal grant under the great seal is sealed by the 
lord chancellor under the authority of a warrant 
prepared by the attorney- or solicitor-general, 
setting forth the proposed letters patent, counter- 
signed by one of the principal secretaries of 
state, and sealed with the privy seal. Slat. 14 
and 15 Viet. c. 82; 1 Steph. Com. 619; Stat. 15 
and 10 Viet. c. 88, J 16 ; Johns. Pat. 283. See 
Great Seal; Privy Seal; Sign Manual, i 

As to warrants for the delivery of goods, 
m Dock Warrant ; Delivery Order. As 
to share warrants, see Share, g 5. See, also, 
Warrant of Attorney, 

Warrants are used in executing process 
both in civil and criminal cases, 

VOL. n. 


? 3. Bailiff’s warrant, — In ordinary 
actions, when a sheriff does not execute a 
writ either personally or by his under- 
sheriff, he must authorize a bailiff or dep- 
uty to execute it, and this authority is 
given by a document called a “warrant.’’ 
Sni. Ac. 251. See Bailiff. 

I 4. Warrant to bring* up prisoner as 
witness. — Stat. 16 and 17 Viet. c. 30, § 9, en- 
ables a secretary of state, or judge of any of the 
common law courts, to issue a warrant for bring- 
ing up any prisoner or person committed for 
trial, to be examined as a witness in any court. 
Coe Pr. 171. See Habeas Corpus, g 4. 

§ 5. Admiralty practice. — Under the old 
I practice of the Englibh Admiralty Court, a war- 
rant in a cause m rem answered to and was 
almost in the same words as the writ of sum- 
mons in an admiralty action in rem under the 
new practice. AVms. & B. Adm. 191. 

In criminal procedure, warrants author- 
izing the arrest or apprehension of persons 
charged with or suspected of having com- 
mitted indictable offenses, are issued in the 
following cases : 

i 6. Warrant to answer.— A warrant 
to apprehend a person accused of an in- 
dictable offense may be issued by a justice 
of the peace or police justice, either in the 
first instance on a sworn information, or 
after a summons requiring the accused to 
appear and answer the charge has been 
served on him and disobeyed. This kind 
of warrant is sometimes called a “ warrant 
to answer.” Stone Just. 100. 

g 7. Warrant to appear on indict- 
mqnt. — A warrant may also be granted by 
a justice to apprehend a person who has- 
been indicted of an offense, and is at large. 
Arch. Or. PI. 82; Pritch. Qiiar. Sess, 176,. 
See Backing a Warrant. 

g 8. Bench warrant.— A bench war- 
rant is a warrant issued by the court before* 
which an indictment has been found, to* 
arrest the accused ami bring him before* 
the court to find bail for his appearance at 
the trial. Arch. Cr. PI. 83; Pritch. Quar. 
Sess. 178. 

g 9. Warrant of deliverance.— A war- 
Hint of deliverance is a wurnant to discharge* 
from prison a person who has been bailed. 
Arch. 90. 

The following kinds of \varrants are* 
used in summary proceedings, before- 
justices of the peace and other magis-* 
trates : 

8 10. Warrant of distress,— A warrant 
of distress is a warrant authoriiaing a. 
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penalty or other sum of money to be 
levied b}’’ distress and sale of the defend- 
ant’s goods. Stone Just. 193. 

§ 11. Warrant of Commitment.— A 
warrant of commitment authorizes the 
<‘ojnmitinent of the defendant to prison 
for a certain time, and is granted either 
(1) where the imprisonment is the punish- 
ment for the offense; or (2) after a leturn 
of nulla bona to a warrant of distress ; or 
(3) in the fir«t instance on defuult in pay- 
ing a penalty or other sum of money 
Stone Just. 197 et seq. 


■Warrant op attorney, (to c'^nfess jndg^ 
ment need not be under seal). 1 Chit. 707 ; 5 
Taunt. 264. 

Warrant of distress, (seal not required ). 
Willes 412. 

WARiiANT OF LAW, (defined). 1 Hill (N. 

Warrant, shai^x, (in a bond). 1 I>yer 
429. 

Warrant the within note dite and col- 
lectible, I, (indorsed on promissory note). 3 

Warrant this note good, (indorsed by 
pavee on note). 14 Wend. 231. 

Warranted, (in a warranty of a horse). 1 
Bing. 344; 8 Jc?. 48. 

Warranted sound for one month, (in 
cnU rkf hnrspL Tj. "Ri. 1 O. B. 463. 


Warrant, (defined). 71 N. Y. 371, 376; 
Bell Cr. Cas. 159. 

(not necessary in a deed to create a 

.general warranty). 3 McLean (U. S.) 144. 

Warrant and depend, (covenant to). 4 
'Wheel. Am. 0. L. 43. 

(in a lease). 1 Com. B. 402. 

Warrant, authority or request for 
ifayment of money, (in statute punishing 
forgery). L. E. 1 C. C. It. 257. 

Warrant for the delivery of goods, (a 
pawnbrokei‘’s ticket is). Bell Cr. Cas. 158, 159. 

Warrant of arrest, (witliout the magis- 
..trate’s seal is void). 3 Yerg. (Tenn.) 392. 


WARRANTBE.— A person to whom 
a warranty is made. 

WARRANTIA CHARTJB. — A real 
action whicli formerly lay to enforce a warranty 
of title to land where the tenant was unable to 
avail himself of the warranty by vouclier (</, v.) 
(3 Bl. Com. 300.) It was abolished by St at. 3 
and 4 W^ill. IV. c. 27, i 36. So^ Warranty, 
2 6 . 

Wabrantia chart.®, (in what actions it 
will lie). Hob. 63. 


WARRANT OF ATTORNEY orig- 
inally meant the same thing as a power 

• or letter of attorney (Co. Litt. 52a), but at 
the present day the terra is used only to 

• denote a written authority from a person 

• enabling the person to whom it is given 
(the attorney) to enter an appearance for 
'him in an action, and to allow judgment 
'to be entered for the plaintiff, or to suffer 
judgment to go by default. (Chit. Gen. 
.Pr. 950; Arch. Pr. 762 ; Sm. Ac. 161 ; Stat. 
32 and 33 Viet. c. 62, i 24.) Such a war- 
rant is usually given to secure the payment 
of a sum of money, and is therefore quali- 
fied by a condition that it shall only be 
put in force if the debt is not paid by a 
certain day ; this condition is expressed in 
a document called the ‘‘defeasance,^’ which 
also usually contains various stipulations 
designed to facilitate the execution of the 
judgment when obtained. The defehsance 
must be written on the same paper or 
parchment as the warrant, and its execu- 
tion requires to be attested by a solicitor, 
who must explain the nature of the docu- 
ment to the debtor before he signs it. (Co. 
tiitt. 52a,) Warrants of attorney are not 
now of such frequent occurrence as 
formerly. 


WARRANTIA DIBI.— /Sse He War- 
RANTiA Diet. 

Warranties, (distinguished from “repre- 
sentations”). 31 Me. 219; 16 Am. Hec. 463 n. 

Warrantizare est defendere et ao- 
quietar© tenentem, qui warrantum 
vocavit, in seisina sua ; et tenens de 
r© wrarranti ©xcambium habebit ad. 

’ valentiam (Co. Litt. 365) : To warrnnt is to 
defend and insure in peace the tenant, who calls 
for warranty, in his seisin ; and the tenant in 
warranty will have an exchange in proportion 
to its value. 

Warranty of lands is abolished, 3 and 4 
Will. IV. cc. 27, 74. 

WARRANTOR.— A person who war- 
rants ; the heir of one’s husband. 

Warrantor potest ©xcipere quod 
querens non tenet terram d© qua petit 
•warrantiam, et quod donum fuit in- 
sufifioiens (Hob. 21) : A warrantor may ob- 
ject, that the complainant does not hold the land 
of which he seeks the warranty, and that the 
gift was insufficient. 

Warrants, Ald, (in a bond). 2 Saund. 414. 
WARRANTY.— 

. ? 1- A warranty is an engagement or 
undertaking forming part of a sale or other 
transaction. A warranty diiTors from a 
representation in giving rise to an absolute 
liability on the part of the wa'^rantor^ 
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whether made in good faith or not, and 
unless it is strict!}" and literally performed 
the contract is avoided, (Maude & P. Mer. 
Sh. 893; Sm. Merc. Law 869, 874; Steel v. 
State Line Steamship Co., 3 App. Cas. 86,) 
or he becomes liable to an action for breach 
of warranty, according to the nature of 
the transaction. See Representation, |§ 
3, 4. 

§ 2. On sale of g’oods — ^Warranty of 
title— of quality. — In the law relating to 
sales of goods, a warranty is a collateral 
contx*act by a vendor on a sale of goods, 
that the goods have a certain quality or 
property. Warranty of title is an engage- 
ment by the vendor that he has a good 
title to the goods which he professes to 
sell. (Chit, Cont. 407; Benj. Sales 497.) 
Warranty of quality is an engagement by 
the vendor that the goods are of a good 
quality and fit for the purpose for which 
tliey are "wanted, or that they are of a 
particular description. (Chit. Cont. 410; 
1 Sm. Lead. Cas. 173.) Such a warranty 
may be either general or restricted to some 
particular point. Chit. Cont 417. 

2 3. Such warranties are usually express, 
t. e. created by appropriate words, though 
no particular form is required. Sometimes 
a warranty is implied. Thus, on a sale of 
goods, though the general rule is caveat 
einptor, a warranty of quality will be im- 
plied if the goods are made or supplied to 
tile order of the purchaser, or if they are 
sold as answering a particular description, 
or by sample ; or it may arise from a usage 
of trade. (Benj. Sales 525.) As regards 
implied warranty of title, the law is not 
quite settled, but the rule appears to be 
that “a sale of personal chattels implies an 
aftlrmation by the vendor that the chattel 
is his, and therefore he warrants the title, 
unless it be shown by the facts and circum- 
stances of the sale that the vendor did not 
intend to assert ownership, but only to 
transfer such interest as he might have in 
the chattel sold.'' Id, 523. 

g 4. InBurance.— In the law of insur- 
ance, warranty means any assertion or 
undertaking on the part of the assured, 
whetlier expressed in the contract or 
capable of beixig annexed to it, on the 
strict and .literal truth or performance of 
which the liability of the underwriter is 


made to depend. (Maude <& P. Mer. Sh, 
877.) The most usual express warranties 
in time of peace are, that a ship is safe on 
a givexi day, and that she will sail or 
depart on a given day. In time of war it 
is also usual to warrant that the ship will 
sail with convoy, and that she and her 
cargo are neutral property and free from 
confiscation or seizure in the port of dis- 
charge. {Id. 378.) The most important 
implied "waiTanty is that the vessel is sea- 
worthy at the commencement of the risk. 
(Id. 387. See Seaworthy.) Wari'anty of 
documentation is a warranty that she has 
those documents which are requii-ed by 
international law or treaty to establish her 
national character. Sm. Merc. Law 381. 

g 5. Continuing*. — A continuing war- 
ranty is one which applies to the whole 
period duidng wdxich the contract is iii 
force. Thus, an undei-takixig in a charter- 
party that a vessel shall continue to be of 
the same class that she was at the time the 
charter-party was made is a continuing 
warranty. See French v. Newgass, 3 C, P. 
D. 163. 

g 6. Land.— In the law of real property, 
warranty is an obligation by the feoffor or 
donor of land (or other hereditaments) to 
defend the feoffee or doxiee in the posses- 
sion of the land, and to give him land of 
equal value if he is evicted from it. A 
warranty is a real covenant. (See Cove- 
nant, g 3.) Warranties are either in deed, 
i. e. expressed, or in law, i. e. implied. 
WniB. Seis. 156; Shep. Touch. 181. 

Warranties in deed were of three kinds — 

g 7. Lineal warranty was where the 
heir of the warrantor was or might by pos- 
sibility have been entitled to the land by 
descent from the warrantor (Co. Litt. 
370a); this happened if a man seized of 
land in fee made a feoffment of them by 
deed and bound himself and his heirs to 
warranty, and died, so tliat the wai-ranty 
descended to his heir, who would othexv 
wise have inherited the land. Litt. g 703. 

g 8. Collateral warranty was where 
the ,hoir of the warrantor could not by any 
possibility have been 'entitled to the land 
by descent from the wari^antor. Thxxs, if 
a younger son released with warraxxty to 
his father’s disseisor, this warranty was 
collateral to his elder brother, because by 
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no possibility could the latter in such a 
case claim the land as heir to his younger 
brother. Litt. | 707. 

S 9. Oommenonig’ by disseisin.— 
A-Vhere the conveyance to which the war- 
ranty was annexed immediately followed 
a disseisin, or operated itself as such (as 
where a father, being tenant for years with 
remainder to his son in fee, aliened in fee- 
simple with warranty), this W’as called a 
“warranty commencing by disseisin,’* and 
dul not bar the heir of the warrantor. 2 
BL Com. 302. For an instance of a war- 
ranty paramount,*’ see Dehaign, | 2. 

§ 10 . The operation of a warranty as against 
the heir of a warrantor, in case the warrantee 
%\;is evicted from the land, was to compel him to 
jiekl the wairantee other lands in its stead, to 
tile extent of any land which had descended to 
him from the ancestor (Co. Litt. 102 a); and if 
hu had no land by descent, then he was barred 
nf all claim to the land warranted. This opera- 
rion, however, \vas, from time to time, restrained 
by various statutes, (especially 6 Edw. I. c. 3 ; 
li Hen. VII. c. 20; 4 and 5 Ann. c. 16; 3 and 
4 Will. IV. c. 27, i 39; Id. c. 74, § 14;) and 
voucher (g. v,), and the writ of warrantia chm'tce 
(</. r.) have been aboli&hed, (Stat. 3 and 4 Will. 
IV’. c. 27, I 35;) so that a warranty of land 
seems to be now entirely inoperative in England. 
(2 Bl. Com. 303, 13.) A fictitious warranty 
was the foundation of the proceeding called a 
“common recovery” (^, v.), now also abolished. 
See Recovery, g 7. 

g 11 . Implied warranty. — ^Warraniy was 
implied in certain cases; thus, the w^ord “give” 
in a feofiinent created a w'arranty binding on the 
feoliur during his life ; and an exchange at com- 
mon law created an implied warranty, (see Ex- 
ciiANaE, g 2 ;) these and all other implied 
warranties have been abolished. (Stat. 8 and 9 
Viet. c. 106, g 3.) For other instances of im- 
plied warranties, see Wms. Seis. 101 ; Co. Litt. 
102 384 a, b. Su Assets, g 4; Rebutter, 

VVarraitty, (defined). 66 Barb. (N, Y.) 
169 ; 4 Ilun (N. Y.) 783. 

(what is). 2 Pick. (Ma.SsS.) 214. 

■■ (whai is, a question for the jury). 13 
Wend. (N. Y.) 277. 

(what is not). 39 Ind. 77 ; 2 Cai (R. 

2 Hall (N.Y.) 689; 3 11. Y. 122 ; 4 

Wheel. Am. C. L. 52. 

(when will be implied). 10 Mass. 

107; IS ^Yend. (N. Y.) 449; 23 Id, 350; 3 

Rawie {Pa.) 32, 37 ; 8 Wheel. Am, C. L. 347; 

4 Campb. 145. 

(what words do not imply). 1 Murph. 

(N. a) 343. 

(distinguished from “fraud”). 39 

How. (N. Y.) Pr. 172. 

(distinguished from a “representa- 
tion”). 1 Hill (R. Y.) 510. 

(in sale of (!huttol.s). 80 111. 127. 

— ; — (lineal and collateral, defined and di«- 
tinguwhed). 4 Kent Com. 408. 


Warranty, (what is a breach of). 2 Hen. 
& M. (Ya.) 164. 

(measure of damages on breach of). 1 

Bar (S. C.) 19, 265 ; 2 McCord (S. C.) 413, 414; 
2 treadw. (S. C.) 584; Cooke (Tenn.) 447; 1 
Hen. & M. (Va.) 201 ; 2 Rand. (Va.) 132. 

Warranty, covenant ^ of, (distinguished 
from a covenant for quiet enjoyment). 1 Aiken 
(Vt.) 233. 

(runs with the land). 10 Wend. (N. 

Y.) 180. 

(what is a breach). 1 Mass. 463 ; 10 

Id, 267 ; 3 Serg. & E. (Pa.) 364. 

(what is not a breach). 3 Bibb (*Ky.) 

117 ; 8 Pick. (Mass ) 346. 

(declaration in an action upon). 10 

meat. (U. S.) 449. 

(damages recoverable for breach of). 

4 Ball (U S.) 442 ; 3 Mass. 523, 644 ; 8 Id. 262, 
263; 8 Pick. (Mass.) 455 ; Coxe (N. J.) 173; 2 
Hair. (K J.) 304; 21 Wend. (ISf. Y.) 120. 

(applies to the title). 5 Halst. (N. 

J.) 27. 

(feme covert cannot bind herself or 

heii*sby). 3 Halst. [N. J.) 90. 

Warranty deed, tree and clear from 
ALL INCUMBRANCES, (agreement to make). 3 
Wheel. Am. C. L. 38G. 

Warranty, express, (what constitutes). 20 
Johns. (N. Y.J 196. 

Warranty, general, (defined), 5 Conn. 


517,521. 

Warranty, general and qualified, (de- 
fined and distinguished). 4 Car. & P. 45.^ 
Warranty of neutrality, (in policy of 
insurance). 2 Johns. (N. Y.) Cas. 127, 148. 


WARBEH. — Norman-French: garenne; Low 
Latin : zuareima; from Old High German, wnron, to 
I take care of, preserve (“ place dtdendue et garenne”). 
Britt. 85 a; Littre, s. v. Garenne; SchmidLlienners 
Diet 8. V. ^Vahren. 

I g 1. Warren is the privilege of keeping and 
killing certain kinds of animals (especially hares 
and rabbits) on a piece of ground. As to what 
ai*e beasts of Avarren, see Camk, A warren in 
the hands of a private person (sometimes called 
a “free Avarren”) is a franchise ( 7 . «;.) ; it mn;y' be 
I claimed either by royal grant or prescription, 
and may exist either in the hinds of the owner 
of the warren, or in those of anotlier person. 
(Com. Dig. Chase D.; Co. Litt. 233 a.) As to 
whether a conveyance of a “ warren ” passes the 
soil, see Co. Litt. 5 b; Earl Beauchamp v. WTnn, 
L. K. G 11. L. 223. 

g 2 . The owner of a warren has a qualified 
property in the animals belonging to it, so that 
no other person can acquire a properly in them 
either by taking them within tne warren, or by 
dmsiiig them thence and taking them on other 
ground, Animals, i 2; Forest, g 3; G-ame. 

Warren, free, (defined). Chit. Prerog. 14L 


‘W’ABSOOTT.— A contribution nsnnlly 
made towards armor in the time of the Saxons. 

WARTH.—A customary payment for cas- 
tle-guard. — Cowell 

Warts, (on a horse, what are), OHph. Hors. 
106. 
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WASH. — A shallow part of a river or 
arm of the sea. 

WASHUSTG'-HORN. — The sounding of a 
horn for washing before dinner. The custom is 
still observed in the Temple. 

WASHINGTON, TREATY OP.— 

A treaty signed on May 8th, 1871, between 
Great Britain and the United States of 
America, with reference to certain differ- 
ences arising out of the war between the 
Northern and Southern States of the Union, 
the Canadian Fisheries, and other matters. 

WASTE . — Norm an-French : wast (Britt. 168) ; 
from Latin, vaslare^ vastus, Littre, s. v Gaier. 

g 1. Waste Land. — In the English law of 
real property, waste is, properly speaking, land 
which has never been cultivated, as opposed to 
pasture and arable land, &c. The most import- 
ant kind of waste is manorial waste, or that part 
of a manor which is subject to the tenants’ rights 
of common, and hence “waste” is sometimes 
used improperly to denote any land subject to 
rights ot common or similar rights, although 
under cultivation. (Elt. Comm. 188 ; Cooke 
Inch 42 ; Fleta 265 ; 7 Co. 5.) {See Com-^on ; 
Commonable ; Lammas Lands ; Manor ; 
Open Fields ; Shack.) The soil of a manor- 
ial waste IS vested in the lord of the manor, and 
lie therefore is entitled to pasture his cattle on 
it. He is also entitled to the minerals under 
the waste, and may work them so that he do not 
unduly interfere with the commonable rights 
of the tenants. (Wms. Comm. 150 et seg,) As^ 
to the inclosure of waste lands, see Approve, 2 ‘ 
1; Inclosure. 

g 2. Waste by tenant— Voluntary, 
or permissive. — In the law of torts, waste 
is whatever does lasting damage to the 
freehold or inheritance of land, or any- 
thing which alters the nature of the prop- 
erty so as to render the evidence of own- 
ership more difficult, or to destroy or 
weaken the proof of identity, or diminish 
the value of the estate, or increase the 
burden upon it. It is either voluntary or 
permissive— the former being an offense 
of commission, such as pulling down a 
house, converting arable land into pasture, 
opening new mines or quarries, <feo. ; the 
latter is one of omission, such as allowing 
a house to fall for want of necessary re- 
pairs, allowing land to remain flooded with 
water, Ac. Co. Litt. 52b; Litt. | 71; Woodf. 
I.and. A T. 666; Smith A S, L. A T. 228; 
Fawc. L. A T» 198; 8 Steph. Com. 405 ef 
seq, 

S 8. Impenchability for waste.— -A 
copyhold tenant may not commit waste 


upon the lands he holds. (Wms. Seis. 40.) 
A freehold tenant in fee-simple or fee tail, 
on the other hand, may commit as much 
Wiiste as he likes; but the general rule is, 
that a tenant for life of freehold land is 
impeachable for waste, e. he may not 
commit waste unless his estate is without 
impeachment of waste (or sans wasie), as 
where it is expressly so given to him. See 
Tenant in Tail after Possibility of Is- 
sue Extinct. 

I 4. Equitable waste. — But there aie 
certain kinds of waste which courts of 
equity would always prevent, even where 
the tenant for life was unimpeachable for 
waste, and which are hence known as 
“equitable waste;'' cutting down orna- 
mental timber, and pulling down build- 
ings, are instances of equitable waste, 
(Wats. Comp. Eq. 1153 et seq.; 3 Steph. 
Coin-. 405 ; Garth v. Cotton, 1 Ves. 624, 540; 
Baker v» Sebright, 13 Ch. D. 179;) where, 
however, a tenant for life pulls down a 
building and ei*eots a new one in such a 
way as to effect an improvement, the con it 
will not interfere, this being what is called 
“meliorating” or “ameliorating waste.” 
Doherty v. Allman, 3 App. Cas. 709. 

§ 5. The remedy for waste is an action 
for damages or an injunction. 

Waste, (defined). 62 How. (N. Y.) Pr. 212 ; 
16 Hun {N. Y,) 226, 229; 7 Johns, (J!^. Y.) 227, 
236; 3 Wend, (N. Y.) 341 ; 29 Mo. 325; Co. 
Litt. 58 a. 

(what is). 6 T. 11 Mon. (Ky.) 342, 

348; 7 Pick. (Mass.) 152; 2 N. II. 430; 0 Yerg. 
(Term.) 334; Cro. Car. 531; 1 Dyer 65 a, 281 b; 
Hob. 234; 1 Hog. 391. 

(what is not). 1 Dali. (U. S.) 210 ; 5 

Mas. (U.S.) 13; 2 Dana (Ky.) 374; 2 Soiuli. 
(N. J.) 652; 3 Paige (N. Y.) 259, 261 ; 12 Serg, 
& R. (Fa.) 272; 3 Yeates (Fa.) 201 ; 1 Uuiid, 
(Va.) 258; 8 Com. Dig. 1052; 1 Dver 361 h; 1 
Hog. 147, 238; 2 Moll. 515, 510, 536; 1 T. R 
65, 60. 

: (is a tort). 3 Wond. (N. Y.) 100. 

(remedy for). Com, L, A T. 484. 

— — - (ejectment will not lie for). Hard. 57, 

(liiortgagee in possession is chargeable 

with), 4 Watts (Fa.) 460. 

(when order to stay will he granted). 

llWend. (N.Y.)160. 

(rule to stay not granted in action of 

trespass). 6 Halst. (N. J.) 193. 

-A (writ of). 3 BL Com, 225«227. 

Waste and unabfrofriated, (what land is 
not). 2 Munf. (Va.) 267. 

Waste or injury, (in act for protection of 
tax-payers). 62 How. (N. Y.) Fr. 212. 

WASTE, VOLUNTARY, (distinguinliod from 
I permissive waste). 4 Ham A J. (Md.) 373. 
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Wasting of his estate, (defined). 18 B. 
iMon. (Ky.; 9; 7 Bush (Ey.) 307. 

WASTORS.— Thieves.— a>u'e?i. 

WATCH . — See Constables, 2 2; Bate, 

WATCH AND WARD.— In the old 
hooks, one of the principal duties of constables 
h described as that of keeping watch and w’ai*d j 
“ Avard” being used to signify the duty of appre- 
handing rioters and robbers during the day- 
time, while ‘Svatch” is properly applicable to 
the night. 1 Bl. Com. 356. See Constables; 
ILate, g 2. 

WATCHMEN. — Constables ; guard- 
ians of the peace by night. They may 
arrest all offenders, and particularly night 
walkers, and commit them to custody 
till the morning. (13 Edw. I. o. 4.) They 
have been generally ^superseded by the 
police force. 

Watchmen, (authority of). 3 Taunt. 14. 

WATER.— 

g 1. Water is either public or private. 
Public waters are the sea and its branches, 
and navigable rivers, the beds of which 
belong primd facie to the sovereign. As a 
rule the soil of estuaries and of rivers 
(whether navigable or not) in which the 
tide ebbs and flows is vested in the sover- 
eign. (Couls. & F. Waters 413.) As to 
the jurisdiction of the English crown over 
the open seas adjacent to the coast, see 
Territorial. See, also. High Seas ; King^s 
Ch.\mbers; Rivers.) Private waters are 
ri\ers, streams, lakes and ponds, &c., the 
beds of which belong to private persons. 
primd fade the soil of non-tidal rivers and 
lakes belongs to the owners of the adjoin- 
ing land. 

I 2. Public waters are, as a rule, subject 
only to the public right of navigation, and 
to the right of access possessed by the 
owners of the adjoining shores or banks. 
(Orr Ewing v. Oolquhoun, 2 App. Cas, 839; 
Bristow u Cormican, 3 App, Cas. 641; Bell 
'u Corporation of Quebec, 5 App. Cas. 84; 
Pliear Rts. W.pamvh, See Access ; Front- 
age; Navigable; Riparian.) As to the 
right of fishing in pul))ic waters, see Fish- 
ery. As to territorial waters, see TEiUii- 

TORIAL. 

Private waters are of three kinds : 

I 3. Private waters navigable by 
publio.— Private waters may be subject 


to a right of navigation by the public, as 
in the case of the Severn and other rivers. 
This seems to be Lord Hale’s meaning in 
the passage quoted in Lyon v. Fishmon- 
gers’ Co., 1 App. Cas. at p. 673. 

The distinction between public waters 
and private waters subject to a public 
right of navigation, is that in the case of 
the latter the owners of the soil may (as 
against the public) do wdiat they like with 
the water and its bed long «as they do 
not obstruct the navigation. Orr Ewing 
v, Colquhoun, uhi svpra, 

§ 4. Natural rights of water. — Pri- 
vate waters passing through or between 
the lands of different proprietors may be 
subject to two kinds of rights, natural and 
acquired. Natural or proprietary rights 
are those possessed by every riparian 
proprietor, and consist principally in the 
right to have the water flow in its accus- 
tomed manner, without sensible disturb- 
ance or diminution by the superior and 
inferior riparian proprietors, and the right 
to the reasonable use of the water while it 
is flowing past his land, including its use 
for domestic purposes, for turning mills, 
(fee. Phear Waters 30; Gale Easm. 218; 
Dart V€ncl.‘864 et seq.; Orr Ewing v, Ool- 
quhoun, 2 App. Cas. 854; Mackenzie v, 
Bankes, 8 Id. 1324 ; Earl of Sandwich v. G, 
N. R., 10 Ch. D. 707. As to natural rights in 
an artificial watercourse, see Wood v. W aud, 

3 Ex. 748, cited by Gale 308. As to the 
obligation of keeping an artificial flow of 
water within bounds, sea West Cumber- 
land, &o., Co. V. Renyon, 11 Ch. D. 782. 

? 5. Acquired rights are those ease- 
ments which entitle a riparian proprietor 
to interfere with a natural stream of water 
to an extent not justified by his natural or 
proprietary rights, «. y. by diminishing or 
obstructing the flow of water, or by pol- 
luting it, or which entitle him to the 
use of an artificial watercourse (( 7 . v.) 
(Gale Easm, 270.) Acquired I’ights in 
respect of water may exist in the inhabit- 
ants of a district by virtue of a custom 
Shelf. R, P. Stat. 97; Harrop u. Hirst, h. B. 

4 Ex. 48- As to the right of fishing in 
private waters, see FiSHKitY, ^ 4 ei seq. 

1 6. Laud covered by water.— Water 
covering and surrounded by land belong- 
ing to one proprietor is not the labject of 
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any special rights. It is not considered as 
part of the soil, and therefore a right to go 
on a man’s land and take water from it is 
an easement and not a profit a prender 
(Bace V. Ward, 4 EL B. 702, Britton 
(154b) describes this as a right of com- 
mon); and if a man grant to another a 
piece of water on his land, all that the 
grantee takes is the right of fishing in it. 
The proper legal description of a pond or 
the like is “land covered with water.” 
Co. Litt. 4 b. 

For other points connected with water, 
see Accretion; Ali-xjyion; Coksekvators 
OP Bivers; Debeeiction, % 3; Ferry ; 
Foreshore ; Frontage ; Ship ; Water 
Supply. As to rights relating to water 
in Roman law and in jurisprudence, see 
Elvers, Becht des Wasserlaufes ; Cham- 
pionniere, Propri^te des Eaux Conran tes; 
1 Zeitschriffc fiir vergl. Bechtswffc. 261; 
1 Holtz. EncycL 688. 

Water, (land covered with, includes what). 

1 Chit. Gen. Pr. 189, 190. 

(right to enjoyment of). 6 Conn. 

289. 

(when action will lie for diverting). 

5 Pick. (Mabs.) 175. 

Water, a certain part op a streak op, i 
(in a deed). 2 N. H, 255. 

Water and soil, (in a lease). L. B, 2 Ex. 
286. 

Water, running, (is not private property). 

2 Barn. & C. 910, 9U. 

WATER SUPPLY — WATER- 
WORKS. — TTie principal English statutes 
relating to the supply of water are the Water- 
works Clauses Acts, 1847 and 1S63, for regulating 
waterworks constructed under private acts of 
parliament; the Metropolis Water Acts, 1852 
and 1871, applying only to London; the Gas 
and Water Facilities Act, to facilitate the con- 
Btruction of gas and waterworks under pro- 
visional orders of the hoard of trade {see Pro- 
visional Order) ; the Public Health Act, 1875, 
§§ 51 “70 of which empower urban authorities 
to construct or acquire waterworks within their 
districts in certain cases; and Btat. 40 and 41 
Yict. c. 31, tis to which see Improvement oe 
Land Acts. 

WATER-BAILIFF. — An officer in port- 
towns, whose duty is to search ships. 

WATER-GAGB. — A sea-wall or bank 
to restrain the current and overflowing of 
the water; also, an instrument to measure 
water.— 

WATER-GAKG.’^A trench or course to 
Barry a stream of water.— Chwe/L 


"W ATER-G- A V XL . — A rent paid for fish- 
ing in, or other benefit received from, some* 
river. — Cowell . 

‘WATER-MEASURE. — A greater mea- 
sure than the Wiuchebter, formerly used for 
selling coals in the pool, &c. 22 Car. II. c. 11. 

WATER ORDEAL. — See Cold Water 
Ordeal ; Hot Water Ordeal, 

Water-rowtjr, (in tax act). 62 Me. 91, 

WATBROOURSB.— 

? 1. Artifllcial. — In the proper sense of 
the word, a w^atercoui-se is an artificial 
channel (whether above or below ground) 
by which water is led from or over the 
land of one person to or over tliat of an- 
other. (Britt. 153 b ) The right of water- 
course, in this sense of the word, is there- 
fore the right of receiving or discharging 
water through another person’s land, and 
is an easement, the tenement for the bene- 
fit of which the watercourse exists being 
the dominant tenement. (Gale Easm. 23 ; 
Shelf. R. P. Stab. 86; Phear Bts. W. 88.) 
As to what is a watercourse within the 
English Prescription Act, aee'^Gale 16D, 
n, (a). See Easement. 

? 2. In some cases, however, it seems 
that where a watercourse passes over land 
for the discharge of water from the domi- 
nant tenement, the owner of the servient 
tenement may be entitled to have the flow 
of water through the watercourse uninter- 
rupted, so that the dominant owner cannon 
stop or divert it. (Wood v. Waud, 3 Exch. 
748, cited by Gale 308; Singh v. Patti ok, 4 
App. Gas. 121.) Ill such a case there are 
correlative easements, each tenement and 
owner being dominant or servient, accord- 
ing to the easement which is in question; 
and the watercourse is practically uudis- 
tinguishable from a natural stream. 

J 3. Natural,— The term “watercourse’* 
is also sometimes applied to natural 
streams. The rights of receiving and dis- 
charging the water of a natural stream 
over the land of adjoining proprietors are 
not easements, but natural rights. Gale 
218; West Cumberland, &o,, Co.v.K jnyon, 
11 Oh. D. 782. See Water, g 4, 

Watbroottrse, (defined*). 37 Wis. 226; 1 
Steph. Ooiwr. 659, 69$. 

— — (what constitutes). 80 Conn. 180; 9 
Cush. (Mass.) 171 ; 1 Beas. (JST. J.) 280 j 29 Wis. 
511 ; Ang. Waterc. g 4. 

* (action for diverting). 1 Wils. 176. 


WATERSCAPE. 


WAYS. 


(1352) 


WATESiSOAPB, — An aqueduct or pass- 
age lor water. 

WAVESON. — Goods swhaming upon the 
waves after a shipwreck . — CbiaeiL 

'W'AX SCOT. — Duty anciently paid twice 
a year towards the charge of wax candles in 
churches . — SpeL Gloss, 

WAY.— 

? 1. A right of way is where a person 
has the right of passing through or over 
land not belonging to him. 

? 2. Public.— Wiij’S are either public or 
private. (Shelf. R. P. Stat. 62.) Public 
ways tire more commonly called high- 
ways'’ iq V.) 

I 3. Private rights of way are of Tari- 
ons kinds. They may be limited (1) as to 
the intervals at which they may be used, 
e, g, a way to church or market ; (2) as to 
the actual extent of the user authorized, 
€. g, foot-way, horse-way, cart-way, car- 
riage- way, a way for driving cattle, or drift 
way, a way for carrying coals, cfec.; and (S) 
iis to the nature of the tenement to which 
the way is claimed, e.g, a way to a shed 
used for storing wood. Co. Litt. 66 a ; Gale 
337; Shelf. R. P. Stat. 71. 

As to the ways of necessity, see Ease- 
ment, 7, 8. 

I 4. A private right of way is eithei; an 
easement [q, a;.) or a customary right. 
Formerly treated as an easement. 

^ 6, The obstruction of a private way is 
a disturbance (^. u.); the obstruction of a 
public way is a nuisance [q. v.) 

Way, (defined). 5 Conn. 311, 315; 43 Ind. 
465, 458. 

(is an easement). 1 Cow. (N. Y.) 668. 

(railway is). 4 Barn. & Ad. 726. 

(grant of, carries easement only), 9 

Allen (Mass.) 169. 

(grant of a free and convenient). 1 

T. R. 500. 

(right to repair is incident to grant of ). 

2 Bos. & P. K. a. 109, 116. 

(what is necessary to establish right of, 

by prescription). 1 Bailey (S. C.) 56. 

Way, an intended, (in a lease). Com. L. 
& T. 76. 

WAY-BILL. — A writing in which is 
sot down the names of passengers who are 
carried in a public conveyance, or the 
description of goods sent with a common 
carrier by land. 

WAY-GOING Away- 

<5ioiNa Ceop. 


Way-qoing chop, f tenant when entitled to). 

7 Bing. 465 ; 5 M«) 0 . A P. 427, 440. 

(cubU)ni that the tenant shall have, is 

good). Dong. 201. 

{who may maintain trespass for), 5 

Binn. (Pa.) 2S5; 1 Rawle (Pa.) 356. 

Way of necessity, (right of locating). 2 
Pick. {Mass.) 674. , 

(when exists). 14 Mass. 49, 55. 

(is limited by the necessity which 

created it). 2 Bing. 76. 

Way, peivate, (defined). 3 Com. Dig. 67, 

(what is), 3 Com. Dig. 29. 

Way, eight op, (who entitled to). 2 Mass. 
203. 

(how may be acquired). 10 Pick. 

(Mass.) 138. 

(when incident to a grant). 19 Wend. 

(N. Y.) 507. 

(when grant of may be presumed). 2 

Pick. (Mass.) 466. 

(location of). 8 Pick. (Mass.) 339. 

(what is a misuser of ). 5 Pick, (Mass.) 

163. 

(how barred). 2 Whart. (Pa.) i83, 

427. 

Way, bight op, POR AGErCULTITEAD PUR- 
POSES, (is a limited and qualified right). 1 
Holt 455. 

WAYLBAVE is a right of way over or 
through land for the carriage of minerals from 
a mine or quarry. It is an casement {q. v,), 
being a species of the class called “ rights of 
way” (see Way), and is generally created by 
express grant or reservaticn. A wayleave rent 
may be a fixed annual sum, or a sum payable 
according to the quantity of minerals drawn over 
the way, or a combination of the two. Bainb. 
Mines (4 edit.) 211 et seq,/ Elph, Coav. 264. 
6'ee Bent, g 6. 

WAYNAGItTM. — Traplements of hus- 
bandry. 1 Reeves Hist. EngiLaw c. v. 208. 

Ways, (different kinds of). 8 Wheel. Am. 
C. D. 383, 

Ways, <fec., used oe enjoyed, (a grant of 
all). 1 Dowl. & Ry. 506. 

WAYS AND MEANS, COMMIT- 
TEE OP.— The functions and duties of a 
Committee of Ways and Means of a legis- 
lative body have reference to tho funds by 
which expenditure is to be sustained. 
Loans, duties, taxes, tolls and every kind 
of means for raising revenue, are submit- 
ted to a Committee of Ways and Means.— 
Dod Far, Chmp* 

Ways hebetofobe enjoyed, (in a convey- 
ance). L. R. 6 Eq. Cas. 36. 

Ways how occupied on enjoyed, (in grant 
of easement). L. R. 10 Q. B. 360. 

Ways, ok with any part thereof, used 
OB ENJOYED, ADD, (in a leaso). 5 Bam. h Aid* 
830. 
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Ways, passages easements, all, (in a 
slieriff^s deed). 1 Johns. Y.) Cas. 284. 

Ways, pkivate, (how created). 1 Chit. 
Gen. Pr. 214. 

WaY^S, roads, to the same BEX.ONGING 
OR IN ANY-wiSB APPERTAINING, (in a grant). 3 
Tyrw* 280. 

Way’s thereto belonging or in anywise 
APPERTAINING, (in a Conveyance). 1 Cromp. 

&M.439. 

WAY'S THEREUNTO APPERTAINING, ALL, (in 

an under-lease). 2 Bam. & C. 96, 100. 

Ways thereunto appertaining, to- 
gether WITH ALL, (in a lease). 3 Dowl. & 
Ey. 2S7, 292. 

Ways therewith usually held, used, 
OCCUPIED OR enjoyed, (a cjonveyance of all). 
2 Key. & M. 517. 

WAYWARDENS.— The English High- 
way Acts i)rovide that in every parish forming 
part of a highway district there shall annually 
be elected one or more waywardens. The way- 
wardens so elected, and the justices for the 
county residing within the district, form the 
higliway board for the district. Each way- 
warden also represents his parifah in regard to 
the levying of the highway rates, and in ques- 
tions arising concerning the liability of his 
parish to repairs, &c. Highway Acts, 18G2, 
1863, 1804, 1878. 

We BIND ourselves, our heirs, execu- 
tors AND ADMINISTRATORS, (in a bond). 1 
Treadw. (S. 0.) 486. 

We have appointed A. a juror> {venire 
facias returned). 5 Me- 333. 

We promise to pay, (in a promissory note 
create a joint obligation only), 5 La. 120. 

Weak-puot, (spoken of a hoi-ae), Oliph. 
Hors. 106. 

WEALD — ^WALD— WALT. — A wood 
or grove . — CowelL 

WBALREAF. — The robbing of a dead 
man in his grave. 

WEALTH. — ^All useful or agreeable 
things which possess exchange value, or, 
ill other words, all useful or agreeable 
things except those which can be obtained 
in the quantity desired without labor or 
Sacrifice. 1 Mill Pol. Ec. 10. 

Weapon, (what is), 3 Lev, 255* 

WEAR, or WEIR.— A great dam or 
fence made across a river, or against water, 
formed of stakes interlaced by twigs of 
osier, and accommodated for the taking 
of fish, or to convey a stream to a mill. — 
Cowell, 

Wearing apparel, (in exemption law). 18 

Minn. 361, 

(a watch does not pass by bequest of). 

83 Me. 635. 


Wearing apparel, (bags are not). 55 Barb. 
(K. Y.) 389. 

(shawls are). 16 How. (U. S.) 251, 

261. 

WED. — A covenant or agreement. — Cowell, 

WEDBEDRIP. — The customaiy service 
which inferior tenants paid to their lords in 
cutting down their corn, or doing other harvest 
duties . — CowelL 

Week, (in act respecting publication). 12 
Abb. (N. Y.) Pr. N. s, 171 ; 3 Johns. (K. Y.) 
Gh. 74. 

(hiring by the). 2 East 423; 12 id. 

351 ; 2 T. R. 453. 

Week, por three weeks, once a, (publi- 
cation in a newspaper). 5 Kev. 415, 430. 

Week, once a, (publication of notice). 4 
Pet. (U. S.) 349. 

Week to week, (tenant from). Com. L. 
& T. 348. 

Weekly, (bequest of a sum to be paid). 2 
Moll. 94. . 

Weeks, once each week por three suc- 
cessive, (in a statute). 117 Mass. 480. 

Weeks, with liberty' to cruise six, (in a 
policy of insurance). 2 Doug. 527. 

WEIGHAGB. — A toll or duty paid for 
weighing merchandise. 

Weigher and measurer, (in a statute). 14 
Ct. of Cl 256. , 

Weight, British, (in a charter paHy). 1 
Nott <fe M. (S- 0.) 46; 3 Wheel. Am. 0. L. 148. 

Weight, contents and value unknown, 
(in bill of lading). L. R. 2 Ex. 267. 

WEIGHT OP EVIDBNOE.-Such 
superiority in the evidence for one side 
over that for the other as calls for a verdict 
for the first. When a new trial is asked 
for on the ground that the verdict is 
against the weight of the evidence, the 
judge who tried the cause is consulted, and 
it does not very often happen that a new 
trial is ordered if he reports that he is 
satisfied with the verdict. In England, 
when the sum in dispute is under £20 in 
an action esc contractu, a new trial is not 
granted on this ground, and courts are 
generally indisposed to take this step un- 
less the amount at issue is considerable or 
the moral interest great. 

Weights, (in an action of troipp). 12 Mod. 8. 

WillGHTS AND MEA9HRBS.-Tlie 
English Weights and Measures Act, 1878, enacts 
that the same weights and measihes shall be used 
throughout the United Kingdom. It establishes 
standards of weights and measures, and provides 
that all contracts, sales, Ac., made in the United 
Kingdom for any work, goods, dsc,, by weight or 
measure, shall be deemed to be made and had 
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according to those -weights and measures, and if 
not so made shall be void. It also imposes 
penalties on persons using or having in their 
possession unjust measures or weights. 

WEieHTS OF AU3SrOEL.-/SfeeATJ3ircEL 
Weight. 

Weir, (what is). 34 Conn. 370, 376. 

Weirs, (in rivers, are public nuisances). 7 
East 195, 198. 

Welfare, public, (in State constitution). 20 
Ohio St. 349, 356. 

Well, (in a deed). 6 Gray (Mass.) 107, 110. 

Well and faithfully, (in a bond). 10 
Johns. (2S\ y.) 271 ; 11 Id. 182. 

Well and truly, (in an official bond). 1 
Pet. (U. S.) 46, 69. 

Well and truly administer, (in an ad- 
ministrator’s bond). Toll. Ex. 496; 3 Tyrw. 
390. 

Well and truly ADiyiiNiSTER according 
TO LAW, (in an administratoi’’s bond). 1 Litt. 
) 93, 100 ; 8 Barn. <fe C. 151, 159. 

ELL AND TRULY TO ADMINISTER THE 
GOODS, (in an administrator’s bond, what is a 
breach of). 1 Cromp. & M. 690. 

Well and truly execute, (in a bond). 2 
Wheel. Am. C. L. 394. 

Well, artesian, (defined). 8 Fed. Eep. 269, 
275. 

Well, truly and faithfully adminis- 
ter, (in administrator’s bond). 21 Minn. 447. 

■WELSH MORTaAaB. — See UoRiy 
GAGE, 2 10. 

WEHD. — certain quantity or circuit of 
land. — Cowell, 

WERE. — A pecuniary compensation for 
any injury. See Wite. 

WERBLADA. — A purging from a crime 
by the oaths of several pTersons, according to the 
degree and quality of the accused. — Cowell. 

WERGILD—WEREG-ILD— WERE- 
GHjHTJM. — I n old Saxon law, the price of 
homicide or other enormous ofienses, paid partly 
to the crown for the loss of a subject, partly to 
the lord whose vassal he was, and partly to the 
party injured or the next of kin of the party 
slain. This is the earliest award of damages in 
our law. 4 Bl. Com. 188, 

West, (in a survey). 8 Ohio St, 423. 

WEST-SAXON-IiAGB.— The;:iaws of 
the West Saxons. — Cowell, 

WESTMINSTER. — ^A city by express 
creation of Henry VIIL It was dissolved as a 
see and restored to the bishopric of London 
by Edward VL, and turned into a collegiate 
church, subject to a dean, by Queen Elizabeth. 
The superior courts sat here, and the common 
law" courts have continued to do so, as do still 
the divisions of the High Court of Justice which 
represent them* The Chanceiy Division, ex- 
cept upon the first day of certain sittings, sits at 
Lincoln’s Inn. — WJmrixm^ 


WESTMINSTER CONFESSION.— 
A document containing a statement of religious 
doctrine, concocted at a conference of British 
and Continental Protestant divines at Westmin- 
ster, in the year 1643, which subsequently 
became the basis of the Scotch Presbyterian 
Church. 

WESTMINSTER THE FIRST.— The 
Stat. 3 Edw. I., A. D. 1275. This statute, which 
deserves the name of a code rather than an act, 
is divided into fifty-one chapters. Without 
extending the exemption of churchmen from 
civil jurisdiction, it protects the property of the 
church from the violence and spoliation of the 
king and the nobles, provides for freedom of 
popular elections, because sheriffs, coroners and 
conservators of the peace were still chosen by 
the freeholders in the county court, and attempts 
had been made to infiuence the election of 
knights of the shire, from the time when they 
were instituted. It contains a declaration to 
enforce the enactment of Magna Charta against 
excessive fines, which might operate as perpet- 
ual imprisonment ; enumerates and corrects the 
abuses of tenures, particularly as to marriage of 
wards; regulates the levying of toils, which 
were imposed arbitrarily by the barons and by 
cities and horo-ughs ; corrects and restrains the 
powers of the king’s esdieatov and other officers ; 
amends the criminal law, putting the crime of 
rape on the footing to which it has been lately 
restored, as a most grievous but not capital 
offense, and embraces the subject of procedure in 
civil and criminal matters, introducing many 
regulations to render it cheap, simple and expe- 
ditious. (Cainpb. Lives Chanc. v. L, p. 367; 
2 Reeves c. ix., p. 107.) Certain parts of this 
act are repealed by 26 and 27 Viet. c. 125. — 
Wharton, 

WESTMINSTER THE SECOND;-— 
The Stat. 13 Edw. I., st. 1, A. D. 1285, otherwise 
called the ‘^Statute de donis cortcUUonalibusJ* 
{See 2 Reeves c. x., p. 163.) Certain parts of 
this act are repealed by 19 and 20 Vi«t. c. 64, 
and 26 and 27 Yict. c. 125, — Wharton. 

WESTMINSTER THE THIRD.— The 
Stat. 18 Edw. I., st. 1, a. d. 1290, otherwise 
called the “Statute quia emptores terrarumJ^^ 
Wharton. 

Westwardly, (in a deed). 21 Barb. (N. 
X.) 398 404. 

^ (in a grant). 3 Cai. (N. Y.) 293; 1 

Johns. (N. Y.) 166. 

(in a verdict, describing land). 6 

Watts (Pa.) 398. 

WHALE. — A royal fish, the head being 
the hinge’s property, and the tall the queen’s, I 
Broom lx. Com. 260 ; 2 Sfceph. Com. (7 edit.) 
19, 448, 540. 

Whaling voyage, on a, (in a policy of in- 
surance). 3 Sandf. (N. Y.) 26. 

WHARF*— A broad plain place, near 
some creek or haven, to lay goods and 



■WHAEF. 


( 1355 ) 


WHEREAS. 


wares on that are brought to or from the 
water. 

There are, in England, .wo kinds : (1) 
Legal, which are certain wharves in all 
seaports, appointed by commission from 
the Court of Exchequer, or legalized by 
act of parliament; (2) sufferance, which 
are places where certain goods may be 
landed and shipped, by special sufierance 
granted by the crown for that purpose. 2 
Steph. Com, (7 edit.) 501. 

Wharf, (defined). 6 Mass. 332; 4 Bing. 
137, 140, 

(what is not). 6 Barn. & C. 720. 

Wharf, open piiACE, key or, (in a statute). 
1 W. Bl. 581, 590. 

WHARF AGE.—Money paid for land- 
ing goods at a wharf, or for shipping and 
taking goods into a boat or barge thence. 

Wharfage, (defined). 1 Bro. Adm. 37. 

(how apportioned among joint owners). 

1 Edw, (N. Y.) 580. 

WHARFINGER. — He that owns or 
keeps a wharf, and takes care of goods for 
shipment or delivery. He has a general 
lien for the balance of his account. In 
some cases, as where he conveys goods 
from his wharf to vessels in lighters, he is 
a common carrier. 

Wharfinger, (defined). 82 Pa. St. 111. 

What else I may then be possessed of, 
(a devise of). 1 Russ. 276. 

What I may die possessed of, (in a will). 
4 Com. Dig. 155. 

What is left, (in a will). 4 Bawle (Pa.) 
81. 

What kind soever, estate of, (in a will). 

1 H BL 3. 

What may then be remaining, (in a will). 
L. B. 10 Ch. D. 733. 

What nature or kind soever, (devise of 
all my efiects of). 4 Barn. <& Aid. 59, 66 j 2 
Mau. <fe Sel. 448 ; 7 Taunt. 79, 122. 

What remains, (in a will). H Ves. 330. 

Whatever else I have, (in a will). 4 1 
Bawle (Pa.) 81; 6 Serg. & B. (Pa.) 456. 

Whatever else I have in the world, 
(in a will). Cas. t Talb. 286. 

Whatever else I have not before dis- 
posed OF, (in a will). 1 Salk. 239. 

Whatever I have or shall have at ky 
DEATH, (in a will). 2 Harr. M. (Md.) 273. 

Whatever she can transfer, (in a will). 

2 Beav. 342. 

Whatsoever and wheresoever, (in a 
will). 6 Pet. (U, 8.) 68; 17 Mass. 73 ; 8 Atk. 
494: 15 East 398; 1 Ves, 361. 

WHATSOEVER ELSE HE HAS IN THE TENE- 
MENTS, (in an agreement). 2 Taunt, 193. 


Whatsoever I have, (in a will). 3 Watts 
(Pa.) 474. 

Whatsoever used in manuring land, or 
ANYTHING, (in a statute). 2 Chit. 655, 656. 

W'HEEL AGE. — Duty or toll paid for carts, 
&c., passing over certain ground. — Cowell, 

Wheezing, (of a horse, 'what is). Oliph. 
Hors. 61. 

When, (in a lease). 3 Co. 21. 

(in a statute). 4 Cranch (U, S.) 55. 

(in a will). 1 Harr. & M. (Md.) 463, 

501; 3 Ired. (N. C.) Eq. 323; C Jones (K. C.) 
Eq. 347 ; 1 Barn. & C. 721, 741 ; 3 Bro. Ch.471 ; 
8 Com. Dig. 1032 ; 1 P. Wms. 170; 3 T. B. 41 ; 
Toll. Ex. 171 ; 2 Vern. 199, 673 : 6 Ves. 239 ; 7 
Id 422; 9 Jd230. 

(in pleading). Willes 41. 

— (when expresses time). 5 Watts (Pa.) 

436. 

When and as often, (in a will). 10 East 
549, o53. 

When and so often, (in a lease). 16 East 
87, 96. 

When any judgment is obtained, (in a 
statute). 14 Vr. 109, 110. 

When duly honored, (in a letter). 7 
Taunt. 164, 167. 

When he attains the age of twenty- 
one, (in a will). 11 Wend. (N. Y.) 259 ; 14 
East 601. 

When he is able, (a promise to pay). 3 
Esp. 159. 

When he shall comb op age, (a note 
payable). 1 Burr. 226. 

When I am able, (a promise to pay), 4 
Esp. 36. 

When not found as prescribed in this 
CODE, (in penal code). 54 Cal. 37. 

^ When or ip they attain twenty-one, 
(in a will). 1 Hare 10. 

When recovered, (in a will). 13 Ves. 325. 

Where, (as applied to the return of a writ, 
defined). Fortes. 132. 

(when surplusage in a plea). Willes 

41, 42. 

WHBBBAS. — A word which implies 
a recital of a past fact. ' The word 
whereas, when it renders the deed sense- 
less or repugnant, may be struck out as 
impertinent, and shall not vitiate a deed 
in other respects sensible. See Platt 
Cov. 35. 

Whereas, (equivalent to being 4 
Com. Dig. 681 

(in a declaration)* 6 Binn. (Pa.) 30 ; 

2 Cromp. & J. 418, 420 ; Lofil 320 ; 2 Wils. 
203. 

(in a declaration in trespass). 7 

Cranch (U. S.) 158 ; 2 Mass. 368. 

Whereas, for timt, (in a declaration). 7 
Johns, (N. Y.) 109, 111 ; 3 Hen. <& M. (Va.) 
127. 

(in an indictment). Stark. Or. PL 87. 

Whereas the said writing obligators 
BECAME FORFEITED, (xR a declaration). 4 Hen. 

M. (Va.) 280. 
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Whereby, (in pleading). 6 Barn. & C. 295, 
S02. 

Whereby a.’SsTd by force op the statute 
125- SUCH case made AND PROYIDED. (in a 
declaration). 3 Barn. & C. 186: 5 Dowl. & 
Ky.13. 

Wheresoever, (in an insurance policy). 1 
Man. & Sel. 418. 

Wheresoever and whatsoever, (in a 
will >. 3 East 516, 523. 

Whereupon, (equivalent to “after which,” 
“upon which ”). 1 Wjom. T. 419. 

"WHIGr. — Sour milk. The name was 
applied in Scotland, a. d. 1648, to those 
violent covenanters who opposed the Duke 
of Hamilton’s invasion of England in order 
to restore Charles I. 

The appellation of Whig and Tory to 
political factions was first heard of in A. d. 
1679, and though as senseless as any cant 
terms that could be devised, they became 
instantly as familiar in use as they have 
since continued. 2 Hallam Const. Hist, 
c. xii. 

Whig and Tory differed mainly in this, 
that to a Tory the constitution, inasmuch 
as it was the constitution, was an ultimate 
point, beyond which he never looked, and 
from which he thought it altogether impos- 
sible to swerve ; whereas a Whig deemed 
all forms of government subordinate to 
the public good, and, therefore, liable to 
change when they should cease to pro- 
mote their object. Within those bounds, 
which he, as well as his antagonist, meant 
not to transgress, and rejecting all un- 
necessary innovation, the Whig had a 
natural tendency to political improve- 
ment; the Tory an aversion to it. The 
one loved to descant on liberty and the 
rights of mankind ; the other on the mis- 
chief of sedition and the rights of kings. 
Though both admitted a common prin- 
ciple — the maintenance of the constitu- 
tion— yet, this made the privileges of the 
subject, that of the crown’s prerogative, 
his peculiar care. Hence, it seemed likely, 
that through passion and circumstances, 
the Tory might aid in establishing despot- 
ism, or the Whig in subverting monarchy. 
Tiie former was generally hostile to the 
liberty of the press and the freedom of 
inquiry, especially in religion; the latter, 
their friend. The principle of the one, in 
short, was amelioration; of the other, 
conservation. , 

The cardinal principle of Toryism was, 


that the king ought to exercise all his law- 
ful prerogatives without the interference, 
or unsolicited advice, even of parliament, 
much less of the people. 

“And though,” remarks Hallam (3 
Const. Hist. c. 16), “I cannot reckon these 
old appellations by any means character- 
istic of our political factions in the 'nine- 
teenth century, the names Whig and Tory 
are often well applied to individuals.” — - 
Wharton, 

Whilst, (in a lease). 7 East 116. 

WHIPPING*, in England, may be inflicted 
as a punishment for offenses under several 
statutes, especially under the Criminal Law 
Consolidation Acts of 1861 and Stat. 26 and 27 
Viet. c. 44. (Steph. Cr. Dig. 6 ; 1 Ru&s. Or. & 
M. 80, 946.) It is also a lawful punisJiment in 
a few of the States, especially for wife beating. 
See Larceny ; Misdemeanor, § 3. 

Whistler, (spoken of a horse). Oliph. 
Hors. 107. 

WHITE ACRE. — A fictitious name given 
to a piece of land, in the English books, for 
purposes of illustration. See Black Acre. 

WHITE BONNET.— In the Scotch law, 
a fictitious bidder at an auction sale. — BeU Diet, 
voc. Articles of Boup, 

White citizen, free, (who is, in the consti- 
tution). 11 Ohio 372. 

WHITE FRIARS. — A place in London, 
between the Temple and BhicldViars, wJiich wsis 
formerly a sanctuary, and therefore pxdvileged 
from arrest. 

■* White male citizen, (in constitution of 
Midiigan). 14 Mich. 406, 414. 

WHITE MEATS.— Milk, buttor, cheese, 
eggs, and any composition of them. — Cowell. 

White paper, (what is, as applied to the 
election law). 15 111. 492. 

WHITE BENTS.-— Payments received in 
silver or white money. 2 Broom II. Com. 64 ; 
1 Steph. Com. (7 edit.) 676. 

WHITE SPURS.— A kind of esquires.— 
Cowell, 

White tithes, (defined). 1 Younge C. 
448. 

WHITEHART SILVER.— A mulct on 
ceitain lands in or near to the forest of White- 
hart, paid into the Exchemie:^ imposed by 
Henry III. upon Thomas de la Linda, for kill- 
ing a beautiful white hart which that king 
before had spared in hunting. Cam. Brit. 160. 

WHIT-MONUAT, — Whits wtidis. 
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WHITSUN FARTHINQ-S. — Pentecost- 
als {q. V.) 

WHITSUNTIDE.— The feast of Pente- 
cost, being the fiftieth day after Easter, and the 
first of the four cross-quarter days of the year. 

It was styled Whit Sunday, or more probably 
Whitsun-day, some say partly because ot the 
diffusion of light and knowledge then shed upon 
the apostles, and partly from the -white gar- 
ments which they that were baptized at this 
time put on. Mr. Hammon L’Estrange conjec- 
tures that it is derived from the French word 
huict, eight, Whit Sunday being Jluicf -Sunday, 
the eighth Sunday from Easter ; observing that 
the octave of any feast is in Latin called utas” 
from which he derives the French word huictas. 
In a Latin letter of Gerald Langbain, there is 
another account of the origin of this -svord met 
with in a Bodleian manuscript. It was a cus- 
tom among our ancestors upon this day to give 
all the milk of their ewes and kine to the poor 
for the love of God, in order to qualify them- 
selves to receive the gift of the Holy Ghost ; this 
milk being then (as it is still in some counties) 
called “ white meat,” <&c., and lienee the name. 
See Wheat. Com. Pr. 237. 

Whit Monday is, by the 34 and 35 Viet. c. 17, 
and 38 and 39 Id, c. 13, made a holiday in 
banks, custom houses, docks, inland revenue 
offices, and bonding warehouses. Whit Monday 
is a holiday in the several courts and offices of 
tlie English Supreme Court. Judicature Act, 
1876, Ord. Ixi., r. 4. 

Whoever, (in a statute). 102 Mass. 214. 

Whole, (in a will). 1 Madd. 257. 

Whole amount of the capital stock, (in 
act taxing stock companies). 69 N. Y. 91, 94. 

WHOLE BLOOD. — “A kinsman of 
the whole blood is he that is derived not 
only from the same ancestor, but from the 
same couple of ancestors.” 1 Steph. Com. 
(7 edit.) 417. See Blood, § 2. 

Whole estate, (in a will). 4 Honst. (Del.) 
414, 423 ; Stile 281 ; 4 T. R. 93. 

Whole op my property, (in a will). 2 
Madd. 462. 

Whole op my remaining property, (in a 
will). 6 Bing. 630. 

Whole sum, (in general assignment act). 61 
How. (N. Y.) Pr. 99. 

Whole year, (in a statute). 12 Mass. 202, 
265. 

Wholesale, (defined). 2 Wis. 237, 243. 

Wholesale factory prices, (promissory 
note payable in cotton yarn at). 2 Conn. 69. 

Whom it may concern, (policy of insurance 
for), 1 Pet (U. S.) 160; 2 Mass. 8; 6 Wend. 
(K. Y.) 641; 7 Id, 82; 16 Am. Dec. 317; 1 
Bonv. Inst. 478, 48G. 

Whore, (defined). 43 Towa 183, 185. 

Whoredom, (what constitutes). 6 Ind. 339, 

WIO.— A place on the sea-shore on the bank 
of a river. 

WIOA.— A country house or farm. — Cowell* 


WIOHBNORIF.— Witchcraft.— 

Wickedly, maliciously and corruptly, 
(imply wilfully”). 1 Cro. 201, n. 

Widen, (spoken of a road, in a statute). 10 
Vr. (N. J.) 45. 

WIDOW. — A woman whose husband 
is dead. 

'Widow, (defined). 11 Op. Att.-Gen. 1 ; 6 
Ind. 229, 231. 

(a devise to, as long as she should 

remain a). 2 Day (Conn.) 28 ; 7 Conn. 567. 

(interest of, in personal estate). 1 

Pick. (Mass.) 157. 

(is not entitled to dower in wild lands). 

15 Mass. 164; 1 Pick. (Mahs.) 21. 

(in an indictment). 4 Car. & P, 579. 

(in marriage banns). 3 Dowl. & Ry 

348. 

Widow now pregnant, (in an order of a 
justice of the peace). 2 Dowl. P. 0. 473. 

WIDOW-BENCH,— The share of he* 
husband’s estate, which a widow is allowed 
besides her jointure. 

WIDOW’S CHAMBER.— In London, 
the widow of a freeman was, by the custom of 
the city, entitled to her apparel and the furniture 
of her bed-chamber. See 19 and 20 Viet. c. 94. 

WIDOW’S TERCE.- The right which 
a wife has after her husband’s death to a tliiid 
of tlie rents of lands in which her husband died 
infeft : dower. — Bell Diet. 

WIDOWER.— A man whose wife is 
dead. 

Widowhood, (devise to wife during). 2 
Wash. (U. S.) 416 ; 14 Maas. 88 ; 20 Wend. (N. 
Y.) 63; 6 Watts (Pa.) 87, 213, 345; 3 Whaih 
(Pa.) 675, 683 ; 2 Yeates (Pa.) 389 ; 3 Id, 79, 

provision by marriage settlement to 

continue during). 8 Wend. {B, Y.) 267, 
Widowhood and life, (devise to wife 
during). 6 Mass. 1 69. 

W^lDOW^ AND (.'lULDREN OF SEAMEN, (devise 

to). 3 Meriv. 48. 

Widows and orphans of a parish, (devise 
to). 2 Sim. & S. 93. 

WIFE. — A woman that has a husband. 
See Husband and Wife. 

Wife, (devise to ** his beloved ”). 1 Russ. & 
M. 629. 

(control of, over property of husband 

in his absence). 10 Wend. (N. Y.) 79. 

— (wlien competent, after divorce, to tes- 

tify against husband). 1 Hill (N. Y.) 63. 

. (when may testify against administra- 

tors of deceasecl husband), 2 Hill (N, Y.) 186* 

(when must join in an action). Coxe 

(N. J*) 217. 

(in an indictment). 1 Cro. 198; 2 

Leon. 183. 

' — (m a will). 8 Com. Dig. 476* 
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Wii’E, DEAR, (devise to mv). 1 Tenn. Ch* 
621. 

Wt-fb, his, fin a -vTill). Sax. (N. J.) 489. 

Wire, to his, (a devise J. 6 Sim. 1. 

WIFE’S EQUITY. — See Equity to 
A Settlement. 

"WIG-REVE. — The overseer of a wood. — 
Cowell. 

WILD ANIMALS (or animals ferm 
na^urie).— Animals of an untamable dis- 
position. See Animal, ? 2. 

Wild land, fright of lessee to cut timber 
on). 7 Johns. (N. Y.) 227. 

Wild lands, fwhen widow is dowable of). 

7 Pick. fMass.) 143. 

(wlien widow not dowable of). 15 

Mass. 164 ; 1 Pick. (Mass.) 21. 

WILD’S CASE, RULE IN.— A. devise 
to B. and his children or issue, B. having no 
issue at the time of the devise, gives him an 
estate tail; but if he have issue at the time, B. 
and his children take joint estates for life. 6 Co. 
16 b ; Tud. Cas. B. P. (2 edit.) 542, 581. 

This case does not apply to personalty. See 
Audsley v. Horn, 7 W. R. 125, affirmed on App. 

8 W. E. 150 ; 2 Jam. Wills (3 edit.) 365, 388. 

WILFUL.— 

I 1. Wilful means intentional or de-! 
liberate. Thus, if a person accidentally 
strikes another, this is a battery giving rise 
to a right of action for damages, while if ! 
he does it intentionally it is a wilful 
battery, for which the party injured may 
have an action of damages or a criminal 
prosecution. See Battery. 

g 2. Similarly a “wilful default is an 
act of omission done with intention. Mort- 
gagees and other persons holding securities 
are liable for losses caused by their wilful 
default ; hence, if a mortgagee of land in 
possession does not avail himself of an 
opportunity of beneficially letting the land, 
he is bound to give credit for what he has 
thus lost by his wilful default. [See 
Account, 1 13 et seq. ; Mortgagee in Pos- 
session.) Wilful default is a .species of 
contributory negligence. See Negligence, 

Wilful, (in an indictment). 5 T. E. 607. 

(obstruction of highway). 4 C. P. D. 

136. 

Wilful and malicious, (voluntary tres- 
pass is not per ee). 6 Johns. (N. Y.) 277, 

Wilful desebtxon, (in a statute). 115 
Mass. 336. 

(in divorce law means intentional^). 

$2 Cal. 467. 


Wilfully, (defined). 1 Dak. T. 472; 74 
Mo. 207, 214. 

(not synonymous with unlawfully ’’). 

3 Heisk. (Tenn.) 6. 

(not synonymous with “ voluntarily”). 

Brayt. (Vt.) 223. 

(what words imply). 1 Cro. 201, n. 

(in a statute). 1 Abb. (U. S.) 196 ; 1 

Baldw. (IJ. S.) 378; 6 Otto (U. S.) 702; lOo 
Mass. 463; 110 Id. 401 ; 9 Mete. (Mass.) 270; 9 
Gray (Mass.) 303; 47 Vt. 537; 1 Ex. D. 419. 

(in penal statute). 34 Wis. 675. 

— (in act of congress). 8 Bost. L. Rep. 

79. 

— (in railroad act). 31 Iowa 187, 

(in an indictment). 2 Marsh. 466. 

(in an indictment for perjury). 3 

Y'eates (Pa.) 413; 5 Barn. & C. 246; Stark. Cr. 
PL 86, 249. 

Wilfully and corruptly, (when neces- 
sary in an indictment for peijury). 7 Dowl. & 
Ry. 665, 671. 

Wilfully and maliciously, (in a statute). 
122 Mass. 19, 35. 

(ill crimes act). 60 Me. 410 ; 11 Am. 

Eep. 209. 

(“unlawfully and maliciously” is not 

equivalent to). 60 Me. 410. 

Wilfully false, (necessary in averring 

malice). 6 Dowl. & Ry. 8, 

WILL.— 

I g 1. A will is a disposition or declaration 
by which the person making it (who is 
called the “testator”) provides for the 
distribution or administration of property 
after his death. It does not take effect 
until the testator’-s death, and is always 
revocable by him. 

I 2. “Wills,” “testaments,” and 
“codicils.”— Formerly “will” signified a 
testamentary disposition of land, as op- 
posed to a testament [q. v.), t>ut this dis- 
tinction is now obsolete. ( Wms. Ex. 6 ; 2 
Bl. Com. 373.) In the strict sense of the 
word, a will includes all testamentary dis- 
positions by the testator in force at the 
time of his death; but in practice “will” 
signifies a testamentary document which 
is in form complete in itself, while addi- 
tional or supplementary dispositions are 
called “codicils.” See Codicil; Testa- 
mentary, ? 2. , 

S 3. Lex loci— Lex domicilii.— A will 
of fixed or immovable property (including 
leaseholds) is generally governed by the 
to loci rei dtse, {See Lex Loci.) Thus, a 
will made in one State, must, in order to 
operate on lands in another, be executed 
and attested according to the law of the 
latter State, and must contain expressions 
which would comprise and pass the lands 
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in question. In regard to personal, or 
rather movable property, the will is gov- 
erned by the law of the place where the 
person -was domiciled at the time of his 
death. But as regards formalities of exe- 
cution, this rule is now subject to some 
exceptions, as to which see DoaiiciLE, g 2. 
Jarm. Wills 1 et seq. 

g 4. Testamentary capacity. — In- 
fants and lunatics are wholly incapable of 
making wills while their disability lasts. 
A married woman may make a will in 
respect of property settled to her separate 
use, or, with the assent of her husband, in 
respect of personal estate not so settled. 
{See Separate Estate ; Testable ) All 
other persons have complete testamentary 
capacity. A person may also have a 
power of appointment by will over prop- 
erty not belonging to him. {See Power, 
g 6 ; Testable.) The rule of the probate 
court as to such wills, is that it will grant 
probate of any instrument of a testament- 
ary character if duly executed, leaving t*he 
question whether it is a valid exercise of 
the power to be decided by the proper 
tribunal. (Jann. Wills 29.) So that a 
testamentary document purporting to be 
made in execution of a power may be 
proved as a will and yet be invalid, be- 
cause it has not complied with the power. 
By the English Wills Act, every will exe- 
cuted in accordance with its provisions 
(infra, g 7) is declared' to be, so far as 
respects the execution and attestation 
thereof, a valid execution of a power of 
appointment by will, although the power 
may have expressly required that a will 
made in exercise of it should be executed 
with some additional or other form of 
execution or solemnity. Section 10. See 
APPoriirTivrEKT, g 1 ; Execute, g 2. 

g 5. Testamentary power.-— A person 
having testamentary capacity may dispose 
by will of all real and personal estate 
which be shall be entitled to, either at 
law or in equity, at the time of his death, 
and which, if not so disposed of, would 
devolve upon his heir, executor or ad m in- 
is trator^ including estates pur autervief and 
ail contingent, executory and future inter- 
ests in property, and all rights of entry. 
See OcccTPANCV, g 8 ; Kxght oe Eisttut, g 2. 

As to devises in mortmain, m that title. 


g 6. N'o particular fonn of words is re- 
quired to make a valid will (Williams 99; 
Wats. Comp. Eq. 1163. As to the ordi 
nary frame of wills, see Dav. Free. Conv. 
iv.) so long as the testator’s intention can 
be ascertained; otherwise its provisions 
will fail from uncertainty {q. v.) 

I 7. Formalities.— A will must in ordi- 
nary cases be in writing, and signed at the 
foot or end by the testator, or by some one 
in his presence and by his direction, and 
the signature must be made or acknowl- 
edged by the testator in the presence of 
two or more witxiesscs, "who must be pres- 
ent together at the same time, and must 
attest and subscribe the will in the pres- 
ence of the testator and of each other. 

g 8. A devise or bequest to an attesting 
witness, or to his or her wife or husband, 
does not affect the validity of the will, but 
the gift is, in most jurisdictions, void. 

g 9- Nuncupative.— A nuncupative 
will is when the testator, without any 
writing, declares his will before a siifhcient 
number of witnesses. Before the Statute 
of Frauds, such wills were as valid for dis- 
posing of personalty as written wills, but 
by that statute (29 Oar. TI, c. 3, ^ 19 et seq.) 
they were laid under several restrictions, 
except' wlien made by soldiers or seamen 
in actual service. An-cl, by the English 
Wills Act, nuncupative wills are altogether 
Vendered invalid, except those made by 
soldiers or seamen in accordance with the 
old law. Wills Act, g 11 ; Williams 111. 

As to the revocation and revival of 
wills, see those titles. 

g 10. Operation of will.— Every will 
is construed, with referonce to the real and 
personal property compriaed in it, to speak 
and take cfl'ect aa if it, had been executed 
immediately before the death of the testa- 
tor, unless a contrary intention shall 
appear. As to the cffoct of this rule, see 
Devtsk, g 2 ; Laese, g 1 ; Leoaov, g 2 et seq.; 

g 11. Form and contents of will.— 
Wills are not required to be in any par- 
ticular form, but a woU-drawn will usually 
contains the following clauses (or as many 
of them as may be required) in the follow- 
ing order: (1) Oommenoemeut (** This is 
the last will of me, A. B., ; (2) revo- 

cation of former wills ; (8) specific lega« 
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cies; (4) general legacies; (5) annuities; 
(6) specific devises; (7) residiwiry gift; 
(8) clauses relating to property settled or 
given in trust (if any) ; (9) devise and 
bequest of trust and mortgage estates; 
(10) appointment of executors and guard- 
ians; (11) testimonium. (Elph. Conv. 
4‘27.) See the various titles; and as to 
settlements made by will, isee Settlement ; 
Trust. 

i 12. Probate of ■will. — As soon as 
possible after the testator^s death, it is the 
duty of" the executor to prove his will, 
either in common or in solemn form. {See 
Probate.) If there is no executor, letters 
of administration with the will annexed 
a re granted. [See Letters oe AnmNiSTRA- 
TION.) Before the probate is obtained, an 
executor may act as effectually in almost 
everything as if probate had been granted, 
and when granted it has relation back to 
the death of the testator. In the case of 
an administrator, on the other hand, acts 
done before the grant of administration 
are, as a general rule, not binding. Both 
rules are subject to exceptions. Wats. 
Comp. Eq, 285. 

Will, (defined). 45 Miss. 632. 

(what is). 5 Cush. (Mass.) 261. 

(distinguished from '‘testament”). 21 

Wend. (N. Y.) 430, 436. 

(form of). 1 Chit. Gen. Pr. 357. i 

(agreement to leave money by). 1 1 

W. Bl. 353. ! 

(what is legal proof of). Penn. (N. 

J.) 35. 

(in trust deed, equivalent to " liis last 

will”). Dyer 314b. 

(who is an officer at). 1 Ld. Baym. 

391. 

Will and bequeath, I, (in a will). 1 
McCord (S. a) 546. 

Will and desire, (in a will). 5 Fla. 61. 
Will charge his estates, (distinguished 
from a coveniint that all his estates are charged). 

2 Ball ^ B. 223. 

Will, conditional, (what is not). 9 Pet. 
(U. S.) 174. 

Will, I, (in a will), 2 Vem, 406, 467. 

Will in writing, (in a statute). 7 East 299. 
Will it, to, (equivalent to “dispose of it by 
will”). 2 Myl. & K. 434, 436, 

Will, nuncupative, (made in another 
State). 13 Allen (Mass.) 38. 

Wrx.L srIjL, (in a contract for ice). 12 Allen 
(Mass.) 879. 

Will, tenancy at, (what is), 1 Johns. (K. 
Y.) Ca«. 33; 1 Chit. Gen. Pr. 266. 

Will, tenant at, (who is). 6 Day (Conti,) 
468; 23 Wend. (N. Y.) 016. 

(has no estate that can he assigned hy 

him). Penn.(N.J0aO3. 


WILL A.— The relation between a master 
or patron and lus treednian, and the reLitiori 
between two persons who had made a reciprocal 
testamentarr contract. Macnaght. Mohum. Law 
34 ft. 

Willing and desiring, (in a will). 1 Atk 
469,470,618. 

Willingly, (not equivalent to “wittingly”). 
54 Miss. 490. . . ^ 

Win, (in lease of coal mine). L. R. 5 Ch. 
App. 103. 

WINCHESTER MBASTJRB. — Tlie 
standard measure \\hIoh was originally kept at 
Winchester. It is abolislied by 5 and 6 Will 
IV. c. 63. 

Wind and limb, sound in, (warranty of a 
horse). 7 Bing- 003, 605. 

Wind-galls, (of a horse, what are). Oliph 
Hors. 107. 

Wind-sucking, (of a horse, what is). Oliph. 
Hors. 108. 

WINDIHa-UP.— 

§ 1. Winding-up, as applied to an English 
partneraiiip or company, is the operation of 
stopping the business, realizing the assete and 
discharging the liabilities of the concern, settling 
any questions of account or contribution between 
the members, and dividing the surplus assets (if 
any) among the membeis. j[Lind. Part. 3028.) 
The term “winding-up” is also sometimes 
applied to the estates of deceased persons, but 
“administration” (g. v.) is the more usual ex- 
pression. 

I 2. Partnersbip.— The winding-up of a 
partnership is either (1) voluntary {i. e. by 
agreement between the partners); or (2) by 
order of a court made in an action for the dis- 
solution of the partnership. (Sen Di.ssdlutjon.) 
A partnership consisting of njore than seven 
members may be wound up by an order obtiune<l 
on a petition under the Companies Act, 1862, 2 
199, in which case tlie winding-up is almost the 
same as if the partnership were a company. See 
Tn re South Wales Atlantic Steamship Co., 2 Ch. 
D. 763. 

i 3. Company.— The winding-up of com- 
panies before 1802 was effected under the Wind- 
ing-up Acts of 1848-49, and the Joint Stock 
Companies Acts, 3856-58, which provided a 
machinery partly in Chancery, ana partly in 
bankruptcy (Lind. Part. 1211) ; but now all 
companies, except railway companies incorpo- 
rated by act of parliament, are wound up under 
the provisions of the Companies Act, 1862, in 
one of three manners : 

g 4. Compulsory.— A compulsory winding- 
up takes place when tho court havinjf jurisdiction 
in the matter (c. g, the Iligh Court m the Chan- 
cery Division), makes an order to that effoct on 
a petition (Lind. Part. 1241 ; Thr. Jt. B. Co. 172 
et presented by the company itself, or by a 
creditor or a contrilmtoiy. The commonest case 
of compulsory winding-up occurs where a com- 
pany cannot pay its debts. Companies not 
registered under the act can only be wound up 
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compulsorilr. (§ 199; Thr. Jt S. Co. 205.) 
The provisions of the act also apply to building, 
friendly, and industrial and provident societies 
registered under the acts regulating those asso- 
ciations (see the various titles). All the pro- 
ceedings in a compulsory winding-up are taken 
under the direction of the court. 

? 5. Voluntary. — voluntary winding-up 
takes place when the company passes a resolu- 
tion to that eflect. Such a resolution must, in 
certain cases, be either a special or extraordi- 
nary I’esoiution. (See Resolution, ? 2.) A 
voluntary winding-up is conducted without the 
intervention of any court. Lind. Part. 1410. 

? 6. Subject to supervision. — A wind- 
ing-up may be voluntary, but subject to the 
supervision of the court, i. e. the wdnding-up is 
determined on by resolution of the company, but 
an order is subsequently made by the court that 
it shall be carried out subject to such restrictions 
as the court may impose, and with such liberty 
for persons interested to apply to the court, and 
generally in such manner as the court thinks 
just. Lind. Part, 1420, See In re Rochdale, 
&c., Co., 12 Ch. D. 775. 

§ 7. Commencement of winding-up. 
— By the doctrine of relation (see Relate) a 
compulsory winding-up is deemed to commence 
at the time of the presentation of the petition. 
Voluntary winding-up (whether under super- 
vision or not) commences at the time of the 
passing of the resolution to wind up, or the pass- 
ing of the second resolution, if the resolution is 
a special one. (Companies Act, 1862, § 130; 
Dawes’ Case, L. R. 6 J&i. 232.) All dispositions 
of the property of the company, and every trans- 
fer of shares or alteration in the status of the 
members of the company, made after the com- 
mencement of the winding-up, are void, except in 
certain cases. See Emmerson’s Case, L. R. 9 
Eq. 231. 

§ 8. Effect of winding-up. — The princi- 
pal effects of a winding-up are: (1) Nothing 
can be done after its commencement, except with 
a view to realize the company’s assets, enforce 
contributions from its members if necessary, and 
distribute them among its creditors, (see the Judi- 
cature Act, 1876, 2 10,) and then, if there is any 
surplus, among the members. (2) Liquidators 
must be appointed to carry out these objects. 
(3) No legal proceeding giving one creditor an 
advantage over another, can be taken against the 
company or the members, except by leave of 
the court, in the winding-up. (Companies Act, 
1862, 2 86.) Where a company is being wound 
up compulsorily or subject to supervision in the 
High Court, the judge before whom it is pend- 
ing may order any actions by or j^ainst the 
company pending in any other division to be 
transferred to him. Rules of Court, li. 2 a. See 
ADJXTi>i"i.TTON, 2 2; Claim, 2 2; Contribu- 
roRV; Dissolution, 2 8; Liquidator; and 
compare Administration ; Bankruptcy, 

WINDOW.— See Light. 

WINDOW TAX. — A tax on windows, 
levied on houses which contained more than six 
ivindows, and were worth more than five pounds 
per annum; established by 7 Will. Ill, c. 18, 

VOL. IL 


The 14 and 15 Viet. c. 36 substituted for this 
tax a tax on inhabited houses. 

Windows, (action for stopping up). Say, 
216. 

(overlooking the privaey of a neigh- 
bor). 13 Wend. (N. Y.) 261. 

Windows, ancient, (what are considered) 
2 Bam. & C. 686 ; 1 Moo. & M. 400. 

WINDSOR FOREST. — ^A royal forest 
founded by Henry VIII, 

Winner, (in act to prevent gaming). 2 HaU 
(N. Y.) 299. 

Winning coal, (in license to work mine) 
13 Ch. D. 277. 

WINTER CIRCUIT. — An occasional cir- 
cuit appointed for the trial of prisoners, in Eng- 
land, and in some cases of civil causes, between 
Michaelmas and Hilary Terms. 

WINTER HEYNING-.— The season be- 
tween 11th November and 23d April, which is 
excepted from the liberty of commoning in cer- 
tain forests. 23 Car. II. c. 3. 

Winter sperm oil, (in a bill of parcels), ft 
Wheel. Am. C. L. 349. 

WISBUY, ORDINANCES' OF.— A 

code of maritime jurisprudence compiled at thi» 
place in the isle of Gothland, principally from 
the law of Oleron, in the vear 1400, for the gov 
ernance of the Baltic traders. See 3 Hall. Mid 
Ages c. ix., pt. 2, p. 334. 

Wish, (in a will). 6 Jones (N. 0.) Eq. 371. 

(of consi^or to factor; when amounts 

to a command). 14 Pet. (U. S.) 479 ; 11 Serg. 
& R. (Pa.) 280. 

Wish and desire, (in a will). 2 Bam. & 
Aid. 710, 721. 

' Wish and will, it is my, (in a will). 34 
Ala. 349. 

Wish, I, (in a will). 1 Desaus. (S. C.) 377 n. 

Wish to leave, 1, (in a will). 1 Phillim. 36. 

Wish, will, or desire, (when not sufficient 
to create a trust). 6 Fla. 51, 

WISTA, — ^Half a hide of land, or sixty 
acres. 

WITAM.—The purgation from an offense 
by the oath of the requisite number of wit- 
nesses. 

■ WITCHCRAFT.— Conjuration; sorcery* 

No prosecution shall for tlie future be carried 
on agahisl any person for witchcraft, sorcery, en-' 
chantnient or conjuration, or for charging an- 
other with any such offense; but all persons 
pretending to use the same shall be punishable 
by imprisonment. 9 Geo, IL o. 6; 5 Geo. IV. 
c, 83, 2 4. See 1 Harris’ Life of Lord Hard- 
wicke, 281 ; and 4 Broom. Si H. Com. 70, 205 ): 
4 Steph. Com. (7 edit.) 210. 

WITB*— A punishment, pain, penally, mulci 
or criminal fine*— Ctwe//. 

4th 
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The wite was a penalty paid to the crown by 
a murderer. The were was the fine a murderer 
iiad to pay to the family or relatives ot the de- 
ceased, an5 the wile was the fine paid to the 
magistrate who presided over the di&tiict where 
tlie murder was perpetrated. Thus, the wite 
was the satisfaction to be rendered to the com- 
munity tor the public wrong wliich had been 
cuiiimitted, as the xcere was to the family tor 
their private injiuy. — Bom. Anglo-Saxon JJici. 

‘WITEEIDBN, — A taxation of the West 
Saxons, imposed by the public council of the 
kingdom. 

WITENA-G-EMOT, or WITTBNA- 
GBMOTE- — convention or general assem- 
bly of great and wise men to advise and assist 
tlie sovereign in tlie time of the Saxons, answer- 
ing to the modern parliament. 2 Hall. Mid. 
.Ages e. viii., pt. 1, 279. See Folk Mote; 
Parliajient, 

WITENS. — The chiefs of the Saxon lords 
or thanes, their nobles and wise men. 

WiTH, (connecting devises in a will). 1 Atk. 
-471. 

With a reserve op the street, (in a 
.deed). 33 Me. 502. 

With all faults, (in a warranty). 5 Bam. 
A Aid, 240. 

With all liberties and free customs 
BELOiiGiNG, (in grant of market). 3 Ex. D. 
,292. 

With all suitable precautions, (in con- 
tract). 20 Minn. 277. 

With ALL usual anb reasonable cove- 
nants, (in an agreement for a lease). 3 Anstr, 
700. 

With effect, (in a replevin bond). 1 Pick. 
'Mass. 285, 286. 

With effect and without delay, (in a 
declaration). 5 Barn, Ad. 146. 

With effect, prosecute, (in a replevin 
‘bond). 2 Watts & S. (Pa.) 33. 

With force, or with force and arms, 

. (in complaint for assault and battery). 20 Minn. 
418. 

With interest, (addition of, to a promissory 
.note). 1 Allen (Mass.) 477 ; 112 Mass. 315, 319. 

With issue, (in a will). FitzG. 68. 

With security, (in act concerning bail). 5 
Serg. & E. (Pa.) 330. 

WITH STBONG HAND.— An indis- 
pensable phrase in describing a forcible 
entry in an indictment. 

With the intent to sell, (in a statute). 
97 Mass. 567, 570. 

With the wharf thereon, (in a deed). 
122 Mass. 394. 

With usual covenants, (in an agreement 
for a lease). 15 Yes. 528. 

Withdraw, (in a statute). 19 Ga. 314. 

(in absentee act). 1 Mass. 392. 

WITHDRAWAL.— 

5 1. Cla^im.'— Where the plaintifiT in an 
action does not wish to proceed with a 


portion of his claim, he may withdraw 
that part of his statement of claim either 

(1) by giving notice to the defendant, if 
no step subsequent to the delivery of the 
statement of defense has been taken ; or 

(2) at any other time by leave of the 
court or a judge. 

? 2. A defendant may also, by similar 
leave, withdraw the whole or any part of 
his defense or counterclaim. 

I 3. When a cause has been entered for 
trial, it may be withdrawn by consent. See 
Discontinuance. 

WITHDRAWAL OF A JUROR.— 
At the trial of an action, when neither 
party feels sufficient confidence to render 
him anxious to persevere till verdict, or 
when the judge recommends that the 
action should not proceed further, the 
parties may, by consent, for it cannot be 
done otherwise, withdraw a juror; and as 
that leaves the jury incomplete, there can 
be no verdict, and the trial comes to an 
end. The withdrawal of a juror in this 
way always puts an end to the cause; and 
if the action be afterwards proceeded with, 
an application may be made to the court 
or a judge to stay the proceedings. This 
practice was peculiar to the common law 
courts, but does not seem to have been 
abolished in civil cases by the Judicature 
Acts; and it still applies to criminal trials. 
Sm. Ac. 139; Arch. Pr. 376 ; Arch. Or, PI. 
175. See Discharge, § 6. 

WITHERNAM.— /See Capias in Wither- 
nam. 

WITHERSAKB.— An apostate, or perfid- 
ious renegade. — OowelL 

Withholding, (in evidence act). 2 Watts 
(Pa.) 341. 

(when considered as a taking). 16 

Mass. 154, 165. 

Within, (defined), 64 Ala. 629, 531. 

— - — (a certain time). 6 Paige (i^.Y.) 147 ; 
5 Bro. P. 0. 438. 

Within a fortnight, (in an agreement). 8 
Ad. & E. Cl. 

Within a year, (in statute of frauds). 16 
Gray (Mass.) 448. 

Within days, (in a statute). Souths 

(N. J.) 323. 

(in act concerning appeals). 1 Serg. 

<& R. (Pa.) 412; 8 Id. 395. 

(in act respecting executions). 4 Ousb. 

(Mass.) 420. 

(in practice act). 15 Serg. B. 

(Pa.) 43. 
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Within tottr days from the time, (in a 
statute). 119 Mass. 179, 185. 

Within eight bay's, (equivalent to eight 
entire days). 1 Meriv, 242. 

Within twelve rcnning bats, (a vessel to 
be disdiarged). 2 Car. & P. 601. 

Within twenty bays, (in a statute), o T. 
E. 283. 

(in act concerning appeals), 3 Pa. 

201 . 

Within six months, (in a statute). 5 Co. 1 ; 
Doug. 463 ; Dyer 218. 

Within one year, (in aet concerning ap- 
pejils). 2 Watts (Pa.) 283. ^ i 

(in act concerning redemption of land 

on execution). 1 Pick. (Mass.) 485. 

(in statute of limitations). 15 Mass. 

194. 

Within three years, (in a will). 1 Madd. 
172 ; 3 Meriv. 7. 

Within one mile, (a covenant not to trade). 
2 Stark. 89. 

Within the distance op half a m i l e, (in 
a covenant). 9 Bani. <& C. 774. 

Within the jurisdiction, (in a statute). 
1 P. D. 300. 

Without, (in a statute). 2 Allen (Mass.) 
508. 

Without ant, the lawful let, &o., (in a 
covenant). 1 Brod. <& B. 319. 

WITHOUT DAY. Formerly, when a 

defendant in an action succeeded on a plea, the 
judgment in certain cases was that he should 
‘*go without day,” or ‘‘go quit without day,” 
t. e. go free from the action witliout a continu- 
ance to any certain day ; in otlier words, be dis- 
>chai’ged of further attendance. In some cases 
(e. <7. in case of nonsuit] this disposed of the 
action altogether, while in other cases it only 
suspended the action until the plaintiff' remedied 
some defect in his title. Co. Litt. 134 b, 362 b, 
See per Bramwell, L. J., in Foyser v. Minors, 7 
Q. B. D. at p. 336. 


Without issue, dying, (in a will). 3 J. J. 
Marsh. (Ky.) 91. 

Without leaving, death, (in a will). L. 
R. 4 Eq. Gas. 265. 

Without leaving issue, (in a will). 13 
Md. 415 ; 3 Serg. & R. (Pa.) 479 ; 12 East 253, 
261; 6Ch. D. 239, 604. 

WITHOUT PREJUDICE.— S'ee 

Prejudice. 

Without prejudice, (in a letter). 3 Man. 
& G. 903. 

WITHOUT RECOURSE. — A 
phrase used by an agent who indorses a 
bill or note for his principal, which pro- 
tects him from liability. Byles Bills (10 
edit.) 38, 152. See Sans Recoues. 

Without recourse, (in an agreement to 
take a bill). 3 Campb. 352. 

(in an assignment). 2 Hen. & ]^L 

(Va.) 189. ^ 

(indorsed on a bill of exchange). 3 

Conn. 516 ; 2 Wheel. Am. C. L. 260. 

(on a certificate of deposit). 8 Watts 

& S. (Pa.) 353. 

(indorsed on a promissory note). 7 

Cranch (U. S.) 159; 1 Minor (Ala.) 166; 2 
Harr. (N. J.) 227 ; 18 Ohio St. 515. 

(on a treasury note). 2 Pa. St. 200. 

WITHOUT RESERVE. — When 
property is thus announced to be sold, a 
puller ought not to be appointed. St. 
Leon. Vend. & P. 8. 

Without reserve, (in particulars of sale). 
5 Madd. 34, 37. 

Without this, that, (in a traverse). 3 
Bouv. Inst. 294. 


Without defalcation, (in a promissory 
note). 9 Serg. & B. (Pa.) 196 ; 14 Id, 127. 

(in a note under seal). 2 Pa. 245. 

Without defalcation or discount, (in a 
promissory note). 3 Gr, (N. J.) 11, 14 ; 4 Halst. 
(N. J.) 134. 

Without delay, (in a replevin bond). 2 
Nev. & M. 703. 

Without encumbrance, {in a deed). 72 
Ind. 343, 346. 

Without ever having been married, (m 
marriage settlement). 13 Ch* D. 493. 

Without having been married, (in mar- 
riage settlement). 11 Ch, D. 270. 

Without her consent, (in act concerning 
rai)e). 105 Mass. 377. 

WITHOUT IMPEACHMENT OF 

WASTB.-*-^«« Absc^ue iMPBxmoNE Vasti. 


Without imfeaohment of waste, (in a 
contract). 6 Ves. 114+ 

Without issue, (in a will). 12 Cush, (Mass.) 
387 ; 8 Ir. Eq. 185 ; 9 East 386 j 1 P. Wms. 198, 
432; 2Vern. 766, 


WITNESS.— 

J 1. In the primary sense of the word, a 
witness is -a person who has knowledge of 
an event. As the most direct mode of ac- 
quiring knowledge of an event is by seeing 
it, “witness” has acquired the sense of a 
person who is present at and observes a 
transaction. 

i 2. Attesting witness.— Hence, when 
a deed or other instrument is executed in 
the presence of a person, and he records 
the fact by signing his name on it, he is 
said to “ witness ” it, or to be an “ attest- 
ing witness.” As to the proof of attested 
documents, see Attest. As to gifts to 
attesting witnesses in the case of wills, see 
Will, S 8. 

g 3. Procedure,— In procedure, a wit- 
ness is a persop who makes a vivd voee 
statement to a judicial tribunal on a ques- 
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tion of fact. {See Evidence, ? 7 ; Exasii- 
NATiox; Fact.) Witnesses require to be 
sworn before their evidence is given {see 
Oath, g 2), unless they have conscientious | 
objections to taking an oath, or have no | 
religious belief, in which case they make 
a solemn affirmation. See Affirm, g 3. 

g 4. The general rule is that all persons 
are competent to give evidence, provided 
they have sufficient mental understanding, 
except that a person accused of a crime 
(and the husband or wife of such a person) 
is not competent to give evidence respect- 
ing it. This latter English rule has been 
abolished or relaxed in most of the States, i 
See 4 Grim. Law Mag. p, 823. See, also, \ 
Competency Credibility; Voire Dire. 

g 5. All persons (if competent) are com- 
pellable to give evidence. But every wit- 
ness has aright to refuse to answer certain 
questions, such as a question the answer 
to which would have a tendency to expose 
the witness to criminal proceedings, or to 
a forfeiture or penalty. Liability to civil 
proceedings is not a ground of privilege. 
(Best Ev. 188 et seq,) See further, on this 
subject, CONFIDENTUL COMMUNICATIONS; 
Privilege. 

g G, Friendly— Adverse, or hostile.— 
As a general rule, every witness ought, in 
the first instance at least, to be presumed 
to be favorably disposed towards the party 
by whom he is called, and his examina- 
tion should be conducted on that theory. 
Sometimes, however, it happens that a 
party is obliged to call a witness who is 
unfavorable towards him, or that after a 
witness has been called and partly exam- 
ined he develops a state of mind unfavor- 
able to the party calling him : such a 
witness is called an adverse or hostile 
witness/^ and his examination generally 
becomes more or less a cross-examination; 
as to this, see Discredit. Best Ev. 815 
et seq. 

§ 7. Zealous. — zealous witness is one 
whe endeavors to shape his testimony so 
AS to make it as favorable as possible for 
one of the parties. One of the most dan- 
gerous kinds of witness for the party call- 
ing him is a witness who proves too 
Best Ev. 826. 

Witness, (in statute of limitations). 8 Pick. 
(Maas.) 246. 


Witness, (privilege of, from arrest;. 2 
Johns. (N.Y.) 294. 

(unless under subpoena, may be^arresied 

when attending court). Penn. (N. J.) 516. ^ 

(privilege of from service of process). 

South. {N. J.) 366. 

(Tinder fourteen years of age, compe- 
tency of, a question for the court). Penn. (NT. 
J.) 930. 

(when subscribing, to -deed, need not 

be called). 3 Car. & P. 555. 

Witness my hand and seal, (in an 
instrument with a scroll). 2 Serg. & B. ^Pa.) 
504. 

Witness ouk hands and seals, (in written 
instrument). 68 Me, 160- 

Witness, prosecuting, (in a statute). 54 
111. 356. 

Witness to a deed, (when han I writing ol 
may be proved). 2 East 250. 

Witnessed, it is, (in a declaration). 1 Barn. 
AC. 358, 363. 

Witnesses, (are not to state opinions). 47 
Barb. (N.Y.) 327. 

(in act concerning appeals from justices' 

courts). 18 Johns, (N. Y.) 388. 

Witnesses, credible, (in statute of wills). 
9 Pick. (Mass.) 350; 23 Id. 10. _ ^ 

Witnessing, (in statute of limitations). 16 
Mass. 290. 

WITNESSING PART, in a deed or 
other formal instrument, is that part 
which comes after the recitals, or, where 
there are no recitals, after the parties. It 
usually commences with a reference to the 
agreement or intention to be eflectuated, 
then states or refers to the consideration, 
land concludes with the operative words 
and parcels, if any (q. u) Where a deed 
effectuates two distinct objects there are 
two witnessing parts. 1 Dav. Prec. Conv. 
68 et seq. 

The witnessing part is so called because 
in indentures it commences with the 
words “This Indenture Witnesseth,^' 
meaning that the instrument is intended 
as a record of the transaction. 

WITTEN A-GEMOTE. — See Witena* 
Gemot. 

Wittingly, (defined). 44 Conn. 357, 369. 

Wittingly, willingly or knowingly, 
(in a statute). 2 Barn, <& Ad. 909, 914. 

WOLD.— A down or open country.— 

WOLPBSHEAD, or WOLFERHB- 
FOD. — The condition of such as were out- 
lawed in the time of the Saxons, who, if they 
could not be taken alive to be brotight to justic^ 
might be slain, and their heads brought to the 
king ; for they were no more accounted of ihm 
a wolf's head. Bract. 1, 8. 
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WOMAN. — The female of human 
kind. The meiiiiorx of a male in a statute 
usually includes the female. 

Woman, (in act defining rape). 22 Ohio St. 
1C2. 

AVoman with child, (synonymous with 
“ pregnant woman ”). 83 N. Y. 46*4, 


WOOLSACK. — The seat of the lord chan- 
cellor in the House of Lords. When, in the 
reign of Elizabeth, an act of parliament was 
passed to prevent the exportation of wool, to 
keep in mind this source of our national wealth, 
woolsacks were placed in the House of Lords, 
whereon the judges sat. — Wharton, 

WORDS.— >565 Defamatioit. 


WOISTG-.— A field.— /SpeZ. Gloss, 

AVood, (defined). 72 Me. 464. 

(distinguished from “timber”), Yelv. 

152. 

AA^'ood and underwood, (in a lease). 1 
Barn. & Ad. 622 ; Com. L. & T. 78. 

'Wood, stock of, (what is not). 6 Car. & P. 
848. 

‘WOOD-CORN . — A certain quantity of 
gi‘ain paid by the tenants of some manors to the 
lord, for the liberty to pick up dried or broken 
wood. — CowdL, 

WOOD-G-ELD. — ^The cutting of wood 
within the forest, or rather the money paid for 
the same. — Cowell. 


WpOD-PLEA O 9 URT.— A court held 
twice in the year in the forest of Clun, in Shrop- 
shire, for determining all mdtters of wood and 
agistments. — Cowell, 

AVooden block pavement, (in proceedings 
for local improvements). 22 Minn. 494. 

AVooden building, (in a lease). 100 Mass. 
117. 

AVoodland, (a devise of). 1 Serg. <& E. 
(Pa.) 169. 

"W O ODMOTB. — The forty-days’ court 
(?• ■«•) 

AVoods, (what constitutes). 5 Jones (N. C.) 
L. 3. 

(in a lease). 3 Bulst. 290; 1 Leon. 

49. 

WOODS AND FORESTS.— /Sfee Com- 
missioner, p. 236, n. 


AVoods and underwoods, (what are). 1 
Chit. Gen. Pr. 183. 

(exception of, in a lease). 5 Co. 11, 

12; 1 Saund. 323, n. (i). 

WOODB, GROWING, (a grant of all salable, 
does not pass the soil). Cro. Jac. 524. 

Woods, timber, trees and great, (an ex- 
ception of, in a lease). 1 Dyer 79 a. 

Woods, UNDERWOODS; coppices and hedgb- 
3 VOWB, (an exception of, in a lease). 2 Cro. 487. 

WOODWARDS. — 0ffic6i*s of the forest 
whose duty consists in looking after the wood 
and vert and venison, and preventing ofibnses 
relating to the same. Manw. 189. 


Wool, all sorts of, (in a statute). 1 Holt 
69. 

Woolen goods, (in United States customs 
law). 10 Pet. CU. S.) m 


Words, (effect of general, in a will). 1 Coll. 
156. 

Words and matters following, (in a 
declaration for libel). 2 Car. & P. 307. 

WORDS OP LIMITATION — 
WORDS OP PROCREATION — 
WORDS OP PURCHASE.— 

i 1. Words of limitation.— In a con- 
veyance or will, words which have the 
effect of marking the duration of an estate 
are termed words of limitation. {See Lim- 
itation, I 1.) Thus, in a grant to A. and 
his heirs, the words “ and his heirs ” are 
words of limitation, because they show 
that A. is to take an estate in fee-sim- 
ple, and do not give his heirs anything. 
(Fearne Rem. 78.) In a deed executed, 
in England, after the 31st December, 1881, 
it is sufficient, in the limitation of an 
estate in fee-simple, to use the words ** in 
fee-simple,” without the word “heirs.” 
Conveyancing Act, 1881, | 51. 

? 2. Words of procreation.— To cre- 
ate an estate tail by deed, it is necessary 
that words of procreation should be used 
in order to confine the estate to the 
descendants of the first grantee, as in the 
usual form of limitation — “ to A. and the 
heirs of his body.” Hence, a limitation 
to A. and his heirs male would not create 
an estate tail, for want of words of procre- 
ation. In a deed executed, in England, 
after the 31st December, 1881, it is suffi- 
cient to use the words “in tail” without 
the words heirs of the body.” Convey- 
ancing Act, 1881, ? 51. 

? 3. Words of purchase.— Words of 
purchase are words which denote the per- 
son who is to take the estate. Thus, if I 
grant land to A. for twenty-one years, and 
after the determination of that term to 
A.'8 heirs, the word “heirs” does not 
denote the duration of A.'s estate, but the 
person who is to take the remainder on 
the expiration of the term, and is there- 
fore called a “word of purchase.” (Wins. 
Real Prop*; Fearne Rem. 76 et seq.) 
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Hence, “words of purchase^' and “words 
of limitation are opposed to one another. 
(See Purchase; Shelley's Case.) But 
there are cases in which words operate 
partly as words of purchase, and partly as 
words of limitation. Thus, if an estate is 
limited to the heirs of the body of A., A. 
being dead, these words are words of pur- 
chase to the extent that they give the 
estate to the person who fills the character 
of heir of the body of A. (e. g. his eldest 
son B.) by purchase and not by descent; 
but as they also have the effect of giving 

B. an eslate tail, the}’’ are to this extent 
w’ords of limitation. Pearne 80 ; Co. Litt. 
26 b, 

'VVOBDS TO THE SAME EFFECT, OR IN, (iu a 

Statute). 2 Chit, Gen. Pr. 209. 

WORKHOtrSE. — Tn English law, a 
building for the accommodation of paiipei’s in 
a parifeh or union. /See Poob Law; Vestry. 

WORKING-MEN’S CLUBS are socie- 
ties established and registered under the English 
priendly Societies Act, 1875, (Section 8, | 4,) 
for purposes of social intercourse, mutual help- 
fulness, mental and moral improvement and 
rational recreation. According to the fourth 
report of the commissioners on friendly societies, 
the members of these clubs “meet and read 
newspapers, and have lectures and tea and cof- 
fee, and sometimes beer.’^ P. cxlvii. See 
Priendly Societies. 

WORKMEN. — Common Emfloy- 
ment; Master and Servant; Trade 
Unions; Trucjc Act. 

WORKSHOPS.— Factories. 

WORSHIP.— A title of respect applied to 
a magistrate. 

WORT, or WORTH.— A curtilage or 
country farm. 

WORTHINB OP LAND.— A certain 
quantity of^ land, so «^alled in the manor of 
Kingsland in llerefoi'd ; the tenants are called 
“ worthies.” 

Worths, values, (in a statute). 3 Bam, & 

C. 516. 

WOUND.— Any lesion of the body, 
whether out, bruise, contusion, fracture, 
dislocation, or burn. In surgery it is con- 
fined to ft solution of continuity in any 
part of the body suddenly caused by any- 
thing that cuts or tears with a division of 
the skin. 

The judicial questions which arise in' 
cases of wounding (which is an aggravated 


species of batter}^) where death ensues are ; 
How far has the person who caused the 
injury contributed to the death of the de- 
ceased, or to the lesion of the functions 
of the body? And to what is a certain 
wound to be referred? Circumstances as 
well as accident have a considerable effect 
on wounds : (1) The constitution and age 

of the patient, and his antecedent as w^ell 
as co-existent maladies may exerefse a 
baneful influence on the injury received. 
(2) The passions of the patient, and his 
negligence or delay, or that of his attend- 
ants, may render slight wounds dangerous, 
or dangerous wounds mortal. (3) Insalu- 
brity of the atmosphere. (4) The ignorance 
or negligence of the surgeon may aggra- 
vate or endanger the condition of a 
wounded patient. Beck Med. Jar. c. xv. 
See Mayhem; and 3 Steph. Com. (7 edit.) 
373; 4 Id, 81. 

WOUNDING AND MAIMING, as 

civil offenses, are merely aggravated forms 
of battery (q, ^.) Uuderh. Torts 120. See 
Mayhem. 

? 2. As to felonious wounding and maim- 
ing, see Malicious Injuries to the Person; 
Mayhem. 

Wreceum maris signifleat ilia bona 
qusB naufragio ad terrain pelluntur: 
A wreck of the sea signifies those goods wliich 
are driven to shore from a shipwreck. 

WRECK.— 

g 1. Oommon law.— By the common 
law, if a ship was lost at sea, and the 
cargo, or a portion of it, came to land, the 
goods saved belonged to the crown under 
the name of the wreck. See I^kkrogative, 
§ 2.) This privilege was frequently granted 
to lords of manors, {See FiuNCirrsK, ? 2; 
Manor.) The Btriclness of the prerogative 
right to wreck was relaxed by curly char- 
ters and statutes, under which the owners 
of shipwrecked goods were allowed to re- 
claim them within a year and a day, if 
they could identify thorn. 1 Bl. Coufr. 290; 
Stats. 3 Edw. L c. 4; 27 Edw. III. c. 13; 
eee Shepherd D, Kottgen, Q, F. D, 078. 

g 2. Modern law.— At tbo present day, 
“wreck'' iiroludes not only wreck at com- 
mon law, but also jetsam, flotsam, ligan 
and derelict {q* tr.) ; and statutory provision 
has been made for the appointment of 
officers whose duty it is to preserve wreck 
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until it is claii-ned by the owner, or, if be 
does not claim it within a year, then to 
sell it and pay the proceeds into the 
treasury. 

§ 3. Provision has also been made for 
rewarding those persons by whose labor 
and enterprise shipwrecked property has 
been saved, and for holding investigations 
as to wrecks and casualties. {See W reck 
Commissioners.) In England, all these 
matters are under the general superin- 
tendence of the board of trade. Maude 
& P. Mer Sh. 504 et seq.; Merchant Ship- 
ping Act, 1854, ? 477 et seq. 

I 4. Criminal law. — The Statutes 24 
and 25 Viet. cc. 96, 100, and U. S. Rev. 
Stat. § 5358, provide for the punishment 
of offenses in respect of wrecks. 

WRECK COMMISSIONERS are per- 
sons appointed by the English lord chancellor 
under the Merclnaiit Shipping Act, 1876, (| 29,) 
to hold investigations at the request of the board 
of trade into losbes, abandonments, damages and 
casualties of or to ships on or near the cojist of 
the United Kingdom, whereby loss of life is 
caused. 

WREOKPREB.— Exempt from the for- 
feiture of shipwrecked goods and vessels to the 
king. — CoweU. 

WRIT,— 

g 1. A writ is a aocument in the name 
and under the seal of the government, a 
court or an officer of the government, 
commanding the person to whom it is ad- 
dressed to do or forbear from doing some 
act. As to the issue and service of writs, 
see Issue, g 11 ; Service, g 8 d seq. 

Writs are of two principal kinds— pre- 
rogative and of right, 

g 2. Prerogative writs are so called 
because they are issued by virtue of the 
sovereign’s prerogative, and not as part of 
the public administration of justice; writs 
belonging to the latter class are called 
“writs of right,” because the sovereign is 
bound by Magna Charia to ivssue them, 
while prerogative writs are granted at the 
discretion of the court, and only on a 
^Tima facie Cfl.se being shown. The writs 
of mandamus, procedendo, prohibition, quo 


prerogative writs. (3 Bl. Coni. 132; 3 
Steph. Com. 629; Reg. i). Churchwardens 
of All Saints, Wigan, 1 Ap.p Cas (ill. Sf'e 
the titles.) There are also statutory writs 
of mciTidamus {q. v,), which are gran talkie 
as a matter of right, and in America the 
writ of habeas corpus is grantable, in tlie 
first instance, as a matter of light, subject 
to the power of the government to sus- 
pend the granting of it in cases of extreme 
exigency. 

Writs of right are of two kinds— original 
and judicial. Co. Litt. 73 b. 

g 3. Original writs.— An original writ 
was anciently the mode of commencing 
every action at common law. It issued 
out of the common law side of the Chan- 
cery, and was under the great seal. To 
avoid the expense of original writs, other 
modes of beginning actions were devised 
with the connivance of the courts ; but 
they were all abolished in England, and 
the modern writ of summons introduced 
by the Stat. 2 and 3 Will. IV. c. 89. (3 
Steph. Com. 489.) Original writs, however, 
continued some time longer to be used as 
modes of appealing from one court to an- 
other {as in the case of writs of error, 
writs of false judgments, <fec.,) (Arch. Pr; 
478) ; but the only one now existing ap- 
pears to be the writ of error. See Writ 
OF Error. 

J 4. Judicial writs.— A judicial writ 
seems to be any writ which is issued by a 
court under its own seal, as opposed to an 
original writ.* Judicial writs may be 
divided into— (1) writs originating actions 
and other proceedings, of which the ordi- 
nary writ of summons {q. v.) is the com- 
monest instance; (2) interlocutory writs, 
i issued during the course of an action be- 
j fore final judgment, such as writs of in- 
' quiry, mandmius and recaption, and writs 
for enforcing obedience to interlocutory 
orders by attachment, sequestration, <&c. ; 
(3) writs of execution. 

g 5. Writs of execution— Writs in 
aid.— Writs of execution are of two kinds; 
some are issued in the first instance, {e, g. 
write of fieri facias^ elegit^ sequestration, 


watranto, habeas corpus and eertioran, are 


* Coke says that writs of execution are called stated, which appears to be one of the many 
ludicial because they are grounded upon the cases where Cokes etymological guesses have 
judgment.” (Co. Litt. 289 a.) No doubt writs misled him. 
of execution are judicial, but not for the reason 
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delivery, possession, levari facias^ <fec.;) 
while others are only issued in aid of other 
writs, i. e, when a writ of execution has 
been issued without producing the desired 
effect ; such are writs of venditioni exponas, 
distringas nuper vioecomitem, fi, fa. de bonis 
ecolesiasiieis, sequestrari fa. de bonis ecoL, and 
the writ of assistance. See the various 
titles. 

§ 6. “Writ”— ‘‘Action.”— In the old 
books, “writ” is used as equivalent to 
“action;” hence writs are sometimes 
divided into real, personal and mixed. 
See Action, g 15. 

As to alias and pluries writs, see those 
titles. See, also, Detainer; Execution, g 
8; Mandatory; Return; Testatum; 
Teste. 

WRIT OF ASSISTANCE.— In Eng- 
land, where a writ of sequestration {q. v.) 
has been issued, and the commissioners 
are unable to obtain possession of the 
property to be sequestrated, the court may 
order a writ of assistance to issue, com- 
manding the sheriff to put them in posses- 
sion. (Dan. Oh. Pr. 917, 923.) The other 
kind of writ of assistance (Dan. 923) seems 
to have been superseded in England by 
the writs of possession and delivery under 
Orders xlviiL, xlix. In America a writ of 
assistance is a writ issuing out of Chancery 
to aid or assist the sheriff in giving pos- 
session of lands pursuant to an execution 
upon a judgment at law for recovery of 
possession. 

WRIT OF ATTACHMENT. — A 
writ employed to enforce obedience to an 
order or judgment of the court. It com- 
mands the sheriff to attach the disobedient 
party and to have him before the court to 
answer liis contempt. (Sni. Ac. 176.) It 
is used not only as a writ of execution {e. g. 
to enforce a judgment for the recovery of 
cbatcels, or a judgment requiring any per- 
son to do or abstain from doing any spe- 
cific act), but also to enforce obedience to 
interlocutory orders, injunctions, <feo., and 
the perfonnance of undertakings (g. v.) 

WRIT OP DELIVERY.— A writ of 
execution employed to enforce a judgment 
for the delivery of chattels. It commands 
the sheriff to cause the chattels mentioned 
in the writ to be returned to the person 


who has obtained the judgment; and if 
the chattels cannot be found, to distrain 
the person against whom the judgment 
was given until he returns them. Sm. Ac. 
175. 

WRIT OP DOWER.— Under the old 
common law practice, when a widow had 
no dower assigned to her within the proper 
time, she had a remedy by “ writ of dower 
unde nihil habeV^ If she had only part of 
her dower assigned to her, she had a rem- 
edy by “writ of right of dower,” which 
was a general remedy also applicable to 
the case of no dower being assigned. (3 
' Bl. Com. 182.) These forms of real action 
were abolished in England by the Com- 
mon Law Proc. Act, 1860, and the ordinary 
form of action substituted. See Action, 
gl5. 

WRIT OP ENTRY. — A real action 
to recover the possession of land where 
the tenant (or owner) has been disseised 
or otherwise wrongfully dispossessed. If 
the disseisor has aliened the land, or if it 
has descended to his heir, the writ of en- 
try is said to be in the per, because it al- 
leges that the defendant (the alienee or 
heir) obtained possession through the orig- 
inal disseisor. If two alienations .(or de- 
scents) have taken place, the writ is in the 
per and cui, because it alleges that the 
defendant (the second alienee) obtained 
possession through the first alienee, to 
whom the original disseisor had aliened it. 
If more than two alienations (or descents) 
have taken place, the writ is in the post, be- 
cause it simply alleges that the dofondant 
acquired possession after the original dis- 
seisin. (Co. Litt, 238b; 3 Bl, Com. 180.) 
The writ of entry was abolished, with other 
real actions in England, by Stat. 3 and 4 
Will, IV. c. 27, 2 but is still in use in a 
few of the States of the Union. 

WRIT OP ERROR.— 

I 1. Criminal practice.— In criminal 
oases, a writ ot error is a writ issuing from 
an appellate court, and diroctod to an 
inferior court, requiring them to send the 
record and proceedings on an indictment 
in which judgment has been prouoarevd^ 
to the appellate court for review. It 
for every substantial defect c \ 

the record for which the indictment milgW 
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have been quashed, or which would have ' 
been fatal on demurrer, or in arrest of { 
judgment, provided such defect is not 
cured by verdict; thus, it lies on an in- 
dictment for perjury in which it does not 
appear that the alleged false oath was 
taken in a judicial proceeding. (See Am, 

S 2; Arrest of Judgment; Demurrer; 
Quash.) It also lies to revei*se an out- 
lawry. Arch. Or. PI. 196 et seq., where the 
formalities are detailed ; Pritch. Quar. Sess. 
349 ; Bradlaugli v. Reg., 3 Q. B. D. 607. 

§ 2. In civil cases.— In some of the 
States the writ of error is the mode by 
which appeals from certain inferior courts 
of record {proceeding according to the 
course of the common law) are brought 
to the court of last resort. See Error; 
Writ of False Judgment. 

WRIT OF FALSE JUDGMENT.— A 
writ which appears to be still in use to bring 
appeals to the English High Court from inferior 
courts not of record proceeding according to the 
course of the common law. Arch. Pr. 1427. See 
Error. 

WRI-T OP INQUIRT.— One of the 
modes of assessing damages when inter- 
locutory judgment (e, g, by default or on 
demurrer) has been obtained by the 
plaintiff in an action for unliquidated 
damages. It is usually executed by the 
sheriff or under-sheriff and a jury of 
twelve, much in the same manner as an 
ordinary trial. When the damages have 
been assessed, the writ, return and inquisi- 
tion are filed and final judgment signed. 
Arch. Pr. 807. See Judgment, i 5; Refer- 
ence, g 6. 

WRIT OP POSSESSION.— This is 
the writ of execution employed to enforce 
a judgment to recover the ^possession of 
land. It commands the sheriff to enter 
the land and give possession of it to the 
person entitled under the judgment. Sm. 
Ac. 175. Execution; Habere Facias 
Possessionem; Writ op Delivery. 

WRIT OP PROTECTION.— In Eng- 
land, the queen may, by her writ of protection, 
privilege any peryon in her service from arrest 
in civil proceedings during a year and a day ; 
but this prerogative is seldom, if ever, exercised. 
Arch. Piv 687; m Co. Litt 130 a, 

WRIT OP RECAPTION.— If, pend- 
ing an action of replevin for a distress, the 


defendant distrains again for the same I'ent 
or service, the owner of the goods is not 
driven to another action of replevin, but 
is allowed a writ of recaption, by which he 
recovers the goods and damages for the 
defendant’s contempt of the process of 
the law in making a second distress while 
the matter is si(>6 judice, Woodf. L. & T. 
484. See Replevin. 

WRIT OP RESTITUTION. — See 
Restitution. 

WRIT OP RIGHT.— 

2 1. In the general sense of the term, a 
writ of right is one which is gran table as 
a matter of right, as opposed to a preroga- 
tive writ, which is issued only as a matter 
of grace or discretion. See Writ, g 2. 

§ 2 Real property. — In the old real 
property law (still in force in a few of the 
States), a writ of right was a real action 
which lay to recover lands in fee-simple, 
unjustly withheld from the owner. It 
might be brought in any case of disseisin, 
but was in practice only used where the 
disseisee had lost his right of entry or 
right to the possession, as in other cases a 
possessory action (such as a writ of entry) 
was more convenient. It was called a 
“ writ of right,” because it was brought to 
assert the right of property remaining in 
the owner, which, as already mentioned, 
was usually a mere right. See Right, § 10. 

I 3. There were also writs in the nature 
of writs of right, such as the writ of right 
of dower. 3 Bl. Com. 193. See Writ of 
Dower. 

WRIT OP SEQUESTRATION.- 
See Sequestx^ation, § 2; Writ of Assist- 
ance. 

WRIT OP SUMMONS.— 

I 1. High Court. — la ordinary actions in 
the English High Court, the writ of summons 
is a writ issued at the instance of the plaintiff 
for the purpose of giving the defendant notice 
of the claim made against him and of compelling 
him to appear and answer it if he does not 
ailmit it. It is the first step in the action. See 
Action, I 2. 

g 2. Body of “writ— Memoranda— In- 
dorsements. — ^The writ consists of the body, 
the memoi'anda and the indorsements. (Sm. 
Ac. 44.) The body contains the “title” [L e, 
the reference to the record, the name of the 
court, division and judge if required, and the 
names of the parties (see Title, | 10))^ the man- 
datory part (by which the defendant is ordered 
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to enter an appearance), and the teste (q^ v,) 
The memoranda specify the time within which 
the writ must be served and the place where the 
defendant may enter an appearance. The in- 
dorsements are of four kinds : First, the indorse- 
ment of claim, being a brief statement of the 
nature of the plaintiff’s claim. (Eules of Court, 

ii. 1, lii. 2.) When the plaintiff's claim is for 
a debt or liquidated demand, the indorsement 
of claim must state the amount thereof and the 
a’^ioiint claimed for costs, and state that upon 
payment of both within a certain time further 
proceedings will be stayed. {Id. iii. 7.) Sec- 
ondly, the special indorsement, which may be 
employed where the plaintiff’s claim consists of 
a debt or liquidated demand. It gives the par- 
ticulars of the amount {Id. iii. 6), and shows how 
it is arrived at. Thus, in an action for money 
lent the special indoisement would give the 
amount of the loan, the arrears of interest and 
any repayments made on account, and would 
claim payment of the balance. The principal 
object of* the special indorsement is to enable 
the plaintiff to obtain “judgment under Order 
XIV.” {See Judgment, § 9.) Thirdly, the 
indorsement of address, giving the name and 
address of the plaintiff and his solicitor, with an 
address for service if necessary. Fourthly, the 
indorsement of service made by the person who 
serves the wrk. 

? 3, Miscellaneous indorsements.— In 
addition to these indorsements there are others 
used in special eases. Such are the indorsement 
that the plaintiff sues or that the defendant is 
sued in a representative capacity (Eules of CJourt, 

iii. 4), (e. g. as executor) ; that the plaintiff 
claims to have an account taken in the first 
instance (i. e. immediately after ajjpearance), 
{Id. iii. 8; Sm. Ac. 50), &c., and in probate 
actions, the indorsement of the cliaracter in 
which the plaintiff’ claims (e. g. as next of kin, 
creditor, executor, &c.) Id. iii. 5. 

J 4. In admiralty actions in rem^ the | 
writ of summons is in a special form ; it is 
addressed to the owners of the ship or other 
property, authorizes the marshal to arrest the 
ship, and commands the owners to enter an 
appearance. See Action, § 12- 

g 5. A writ of summons is issued at the 
centra] office of the Supreme Court. {See Issue, 
§31; Central Office.) As to its service, see 
Service, § 8 <'i5 seq. 

§ 6. Eenewal of writ, — A writ remains 
in force for twelve months from its issue, hut if 
service has not been effected within that time it 
may (if a judge so orders) be renewed for six 
months, bv being sealed by the proper officer. 
Eules of Court, viii. 

§ 7. Concurrent -writs.— If there are 
several defendants to be served, or the where- 
abouts of a defendant m doubtful, or some 
similar reason exists, one or more concm-rent 
writs { i e. writs to the same effect us the original 
writ and remaining in force for the same time) 
may be issued, so as to facilitate service, Eules 
of Court, vii, 

§ 8. Probate practice.— The Court of, 
Probate had power to cause questions^ of fact,’ 
arising in suits or proceedings, to be tried by a 


jury by means of an issue directed to one of the 
superior courts of law ; the issues were contained 
in a document called a “writ of summons.” 
(Browne Prob. Pr. 314; Court of Probate Act» 
1857, g 35.) This practice seems no longer ap- 
plicable. Eules of Court, xxxvi. 29. 

WRITER OP THE TALLIES.— An 
officer of the Exchequer, who acted as clerk to 
the auditor of the receipt, who wrote upon the 
tallies the teller’s bills. 

WRITERS TO THE SIG-17ET. 

(Abbreviated W. S., also’ called “clerks to the 
signet”). A legal body who perform, in the 
Supreme Courts of Scotland, duties analogous to 
those of the attorney and solicitor in England. 
They have various privileges, particularly as to 
the signeting (sealing) of summonses, the issuing 
of warrants of imprisonment, &c. See further, 
Bell Diet, voc. Clerk to the Signet, and 31 
and 32 Viet. c. 100. 

WRITING— WRITTEN.— 

§ 1. Written — Verbal. — In the most 
general sense of the word, “writing” 
denotes a document, whether manuscript 
or printed, as opposed to mere spoken 
words. Writing is essential to the validity 
of certain contracts and other transactions 
(as to which, see Bill of Exchange ; Con- 
tracts, 2 4; Copyright, § 8; Patent 
Eight; Statute of Frauus; Tentf-rden's 
Act ; Will) ; while aonie legal transactions 
require the additional formality of a deed 
(g. v.) As to written and spoken defama- 
tion, see Libel ; Slander ; Sedition. As 
to written evidence, see Evidence, § 8. 

g 2. Writtj^n— Printed.— Writing is 
sometimes opposed to printing. Thus, in 
the practice of the English High Court, 
pleadings not exceeding ten folios in 
i length may be’ written or printed, while 
those exceeding that length must be 
printed. 

§ 3. Written- Parol.— In the old 
books, “writing” sometimes signilies a 
“writing sealed,” f. e. a deed, as opposed 
to “parol’* (g. v.) Shep. Touch. 52; Co. 
Litt. 36 a. 

WRITINGS OBLIGATORY. — 

Bonds. See Bond. 

WRITS FOR THE ELECTION Oji* 
MEMBERS OP PARLIAMENT.— The 
speaker of the House of Commons is empowered 
to issue warrants, during any recess of the 
house, for making out new writs for the ©lectim 
of persons in the room of members accepting 
certain offices. See 24 Geo. HI. c. 26 ; 56 Geo- 
II L 0 . 144.* 21 and 22 Viot. c. 110, and 26 Viet# 
c. 20, 
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WRITS OF EXECUTION.— 

EXECUTIOiT. 

WRONG* is that which takes place 
when a right is violated or infringed. 
Wrongs are generally divided into private 
and public. A private wrong is one which 
confers a remedy or right of redress on an 
individual ; such are breaches of contract, 
torts, &c. A public wrong is one which 
renders the wrong-doer responsible to the 
community; such are crimes (1 Bl. Com. 
122) and other offenses iq, v.), and gener- 


ally all infringements of the rules of public 
law. See Law, § 6. 

As to estates or titles by wrong, see 
Title, | 2. 

WRONG-DOER.— One who commits 
an injury ; a tort'feasor. 

Wrongfully, (implies malice). 1 East 563. 

Wrongfully claiming, (in a statute). L. 
R. 12 Eq. Gas. 149. 

WRONGOUS IMPRISONMENT.— 
In the Scotch law, false imprisonment. 

WYTE. — See Wite. 


X 

XENODOOEUM, or XENODO- XYLON. — A punishment amon^ the 3reeks 

OHEUM.— An inn; an hospital. — (Jowdl. answering to our stocks. 

XENODOOHY. — ^Reception of strangers; 
hospitality. — Micycl. Loiid. 


Y. 


YACHTS are vessels navigated solely for 
purposes of pleasure. The provisions of the 
English Merchant Shipping Acts with regard to 
discipline, supply of medicine, and some other 
matters, apply to sea-going yachts, (Mer. Sh. 
Act, 1854, 'i 109 ; Act of 1862, ? 1,3*; Maude & 
P. Mer. Sh. (4 edit.) 1 86 et seq ) Yaclits not 
exceeding fifteen tons do not require to be regis- 
tered (Mer. Sh. Act, 1854, ? 19), except for the 
purpose of taking advantage of the privileges 
gi'anted by the admiralty to certain yacht clubs. 
Yachts belonging to the principal yacht clubs 
are exempted from the ohligation of having 
their names and other particulars painted on 
them. Regulations of board of trade under 
Merchant Shipping Act, 1872 ; 2 Maude & P. 
Mer. Sh. 320, n. (o). 

YARD,— /See Cuetiiage. 

Yard, (in a deed). 1 Chit. Gen. Pr. 176. 

YARDLAND, or virgata terrcBy is a quan- 
tity of land, said by some to be twenty acres, but 
by Coke to be of uncertain extent. See Plough- 
lane. 

Yaeeland, (what is). Shep. Touch. 93. 

YEA AND NAY.— Yes and no; accord- 
ing to a charter of Athelstan, the people of 
Bipon were to be believed in all actions or suits 
upon their yea and nay, without the necessity 
of taking any oath. — Brovm* 


YEAR. — A year consists of twelve 
calendar months; L e, 365 days in ordinary 
years, and 366 days in leap-year. By the 
Stat. 21 Hen. III. (40 Hen. III. in the 
Statutes of the Realm) the increasing day 
in the leap-year, as well as the preceding 
day, are accounted for one day only. Tlie 
1st January is the first day of the year by 
Stat. 24 Geo. IL c. 23; before that enact- 
ment the 25tb March was the first day of 
the year. Co. Litt. 135a; 2 Bl. Com. 140. 

See Time. As to leases for years, see 
Lease; Tenant for Years; Term, ? 1. 

Year, (what is). 6 Co. C2. 

(how computed). 1 Com. Dig. 627. 

' — (how many days constitute). 2 Bl. 

Com. 140 and note; Cro, jac. 166. 

— (in a contract). 73 Ind. 54. * 

— — (in a statute). 26 Miss. 598, 

(in companies act). L. R. 10 Q. B, 

329. 

in settlement act). Penn. (N. J.) 422, 
in a complaint, will be construed “year 
of ourLoni’O- 47 Me. 388. 

(of issuing process, record should state). 

Penn. (N. J.) 379. 

(omission in an indictment). 22 Minn. 

67. 

(parol lease for more than three, oper- 

at4s as a lease from year to year). 8 T. K. A 
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TEAR AND DAT.— 

i 1. The owners of estrays {q> v.) must 
claim them within a year and a day, 
otherwise they belong to the sovereign, or 
his grantee. As to wreck, see that title; 
see^ also, Continual Olaim. 

I 2. In order to make killing murder, it 
is requisite that the party die within a 
year and a day after the stroke received, 
or cause of death administered; in the 
computation of which the whole day upon 
which the hurt was done shall be reckoned 
the first. 4 Bl. Com. 197. 

Yeab, A.m> so FROM TSAB TO TEAR, (a lease 
for a). 6 Mod. 215 ; 1 Ld. Eaym. 280. 

Year, aits' oste, (in act relating to salaries 
of receivers). 15 Pet. (U. S.) 160. 

Year, at the end of your current, (in 
notice to tenant to quit). 4 Bowl. & By. 248. 

TEAR-BOOKS are the reports of cases in 
tlie superior courts of common law from the reign 
of Edward 11, to that of Henry VIII. They 
were taken by the prothonotaries or chief scribes 
of the court at the expense of the crown, and 
published annually, whence their name. 1 BL 
Com. 71. JSee Beport, § 5. 

TEAR, DAY AND WASTE, in the 
law of forfeiture {q, v,, J 7), is the right which 
the crown had to hold the lands of felons for a 
year and a day, and to pull down the houses, cut 
down the woods and commit other waste thereon. 
(4 Bl. Com. 385.) This right was restricted by 
3tat. 64 Geo. III. c. 145, and ceased to exist (ex- 
cept on attainder for treason), when forfeiture 
was abolished. 

Year, bat and waste, (what is the king’s). 
Chit, Prerog. 219. ' 

Year of our Lord, (omission of, in an in- 
di^^ment). 14 Gray (Mass.) 39. 

Year, one, (what is not within). 11 Iowa 11. 

Year, quarter of a, (what is). Byer S45 a. 

TEAR TO YEAR . — See Tenant from 
Year to Year, 

Year to tear, (who is tenant from). 4 
Bawle (Pa.) 123; 9 Serg. <& R. (Pa.) 87: 6 
Wheel. Am. 0. L. 388: 2%. BL 1173; 1 Chit. 
Gen. Pr. 266. 

Year to year so dong as both parties 
SHALL PLEASE, (a lease from). 1 Ld. Baym. 
707;3T.B.13. 

Yearly, (defined). 5 Bam. & A. 863. 

Yearly and every year, paying, (in a 
devise). 5 T. E, 13. 

Yearly meeting and their successors, 
(a devise to the). 6 Conn, 292 ; 4 Wheel, Am. 
0. L. 373. 

Yearly, QUARTER, (interest payable, is not 
usury). 6 jPaige (K. Y.) 98. 

Yearly bent, (in a lease). Co. Litt. 47 a. 

Years, (wliat is a lease for). 6 Binn, (Pa.) 
228 5 Amb. 329 j Com. L. <& T. 91- 


Years, (parol lease for three, to commence la 
future is void). 12 Mod. 610- 

(lease for ninety-nine). 5 WheeL An u 

C. L. 250. , ^ ^ 

(tenant for), 2 Camph. 453 ; Com. L. 

(& T. 348. 

Years after demand, (a promissory note 
payable two). 8 Bowl. <& By- 347. ^ 

Years, term of, (in a statute)- 16 
(Mass.) 448. 

Years, two, (equivalent to twenty-four 
months"). 7 T. B. Mon. (Ky.) 257, 262. 

YEAS AND NATS.— The list of 
members of a legislative body voting in 
the affirmative and negative of a proposi- 
tion. — Bouvier. 

Yellows, (of a horse, defined). Oliph. Hoia, 
108. 

TBMB.— Winter. — OoweSL 

YEOMAN. — yeoman is he that 
hath free land of forty shillings by the 
year; who was anciently thereby qualified 
to serve on juries, vote for knights of the 
shire, and do any other act where the law 
requires one that is probus et legalis homoJ^ 
Yeomen rank next after gentlemen in 
order of precedence- 1 Bl Com, 406- 

Yeoman, (not equivalent to "homer"). 8 
Mod, 61, 62. 

(in a lease). Byer 46, 47. 

YEOMANBT— The collected body of 
yeomen. 

YEOMANRY CAVALRY, — A 
nomination given to those troops of horse wlucn 
were levied among the gentlemen and yeomen 
of the country^ upon the same principle as the 
volunteer companies. See 44 Cfeo. III. c. 64: 
23 Viet. c. 13 ; 1 JBr. dn Had. Com. 496 ; and 2 
Steph. Com. (7 edit.) 617 j 8 Id. 86 n., 140 n. 

YEOMEN OP THE C3HTARDS.«-Prop. 
erly called "yeomen of the guard of the royal 
household;" a body of men of tlie best rank 
under the gentry, and of a larger stature than 
ordinary, every one being required to be six feet 
high.— Lond. As to thoir establishmeu^ 
see 2 Hallam Const Hist c- ix. 

Yet nevertheless so that, (in a statute). 
Str. 619. 

YBVBN, or TBOVEN.-Given ; dated. 

^Gowell. 

YIELD, in the law of real property, 
to perform a service due by a tenant to* 
his lord. Hence the usual form of reservar 
tion of a rent in a lease begins with the 
words ** yielding and paying." See SENDm. 
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YIELDING AND PAYING.— Tlie i 
firbt words of the reddendum chiuae iu a 
lease. 

Yieldhsto aot paytstg, rwhen will make a 
covenant). 1 Bing. 433; 1 Sai ud. 241c, n. (dj ; 

8 T. E. 402, 

(in a covenant). 9 Ves. 330, 

(in a deed). 3 Pa. 465. 

(in a lease). Com. L. & T. 210, 211 ; 

9 Vt. 191. 

Yielding and kendering, (in a lease). 9 
N. Y. 9. 

Yoke op oxen, (in exemption statute). 16 
Kan. 293. 

YOKELET. — A little farm, requiring but 
a yoke of oxen to till it. 

YOBKSHIRE LAND REGISTRIES. 
— These are regulated by Stats. 2 and 3 Anne c. 

4 ; 5 Anne c. 18 (6 Anne c. 20, in the Statutes 
of the Realm), as to the West Riding; 6 Anne 
c. 35 (or 62J, as to the East Riding, and S Geo. 
II. c. 6. See Land Registries, J G ; IMexMorial, 
? 1 . 


Y’ou, (in a commission). 1 Munf. (Va.) 247, 
252. 

(in a summons), 2 Dowl. P. C. 

145. 

You, to be divided amongst, (in a devi.se). 
3 Ves. & B. 54. 

Y'ounger child, (in a will). 8 Com. Dig- 
472; 1 P. Wms. 245. 

YOUNGER CHILDREN. — This phrase, 
when used in English conveyancing with refer- 
ence to settlements of land, signifies all such 
cliildren as are not entitled to the rights of an 
eldest son. It, therefore, includes daughters,' 
even those who are older than the eldest son. 
Mozley & W. 

Younger son or daughter, (in a will) 5 
Cl. & F. 398. 

Youngest child, (in a will). 24 Minn. 
180. 

Youth, (in a will). 2 Cush. (Mass.) 528, 
533. 

YULE. — The times of Christmas and Lam- 
mas. 


Z. 


ZEALOT. — This word is commonly taken 
in a bad sense, as denoting a separatist from the 
Church of England, or a fanatic. — Brown, 

ZEALOUS WITNESS . — See Wit- 
ness, g 7. 

ZBTETIOK. — Proceeding by inquiry. — 
Encycl, Lond, 

ZIGARI, or ZINGARI. — Rogues and 
vagabonds in the middle ages ; from Zigi, now 
Circassia. 

ZOLL-VEREIN. — A union of German 
States for uniformity of customs. It began in 


1819, by the union of ^ Schwarzburg-Sonders- 
hausen, and, until the unification of the German 
Empire, included Prussia, Saxony, Bavaria, 
Wurtemberg, Baden, Hesse-Cassel, Brunswick, 
and Mecklenberg-Strelitz, and all intermediale 
principalities. Tliis union has now been supers 
seded by the formation of the new German Em- 
pire; and the Fedeml Coun<'il of the Einj)ire 
has taken the place of the Federal Council of 
the Zoll-verein. — Wharton, 

ZYGOSTATES.— The clerk of a market, 
who examines the weights and measures: e 
scalesman. — Spel. Qhss, 




APPENDIX 


Tn the alphabetical arrangement of the adjudged words and phrases throughout the 
dictionary, it was frequently found necebsary to transpose the words of a phrase in order to insert 
it in the alphabetic position called for by the most important word in it, i. e. the word upon the 
meaning of which, in its connection with the remainder of the phrase, the construction given by 
the court was based. 

Below is a list of such phrases in their original form, the words printed in smald capitals 
indicating their position in the body of the work. Thus, “All actions now depending,'^ will be 
found under “Actions, all now depending.” 

These transposed phrases form but an insignificant portion of the thirty-five or forty thoiisaTid 
words and plirases embrac^, but their number is sufficiently large to warrant a table of cross- 
references showing their actual position. 


A. B. and another. 

A bark on the stocks, 

A certain part of a stream of 
water. 

A COMMITTEE. 

A CONVOY. 

A good DRAWER. 

A. MADE the note. 

A majority of the voters of 
the county. 

A purely public charity. 
Absconding debtor. 

Absent fi'om the State. 
Absolute DISSOLUTION. 
Absolute SALE. 

Accidental collision. 
Accommodating terms. 
Accommodation note. 

Account on demand. 

Accounts between merchanx 
and merchant. 

Act of BANKRUPTCY. 
Actionable misrepresenta- 
tion. 

Actual DAMAGES- 
Actual FRAUD- 
Actual KNOWLEDGE. 

Actual MILITARY service. 
Actual NOTICE. 

Actual OCCUPANT, 

Actual or potential assign- 
ment. 

Actual possession. 

Actual residence. 

Actual SETTLER. 

Actually occupy. 

Adverse possession. 

Adjoining, contiguous. 

Adjust all CONCERNS. 
Administrators or ASSIGNS, 
Affirmative statute. 

After PAYING my debts. 

After PAYMENT of my just debts 
and funeral expenses. 

After SETTLING. 

After the demise. 

All ACTIONS now depending. 


All and singular my effects. 
All and whatsoever tenements 
he hath. 

All DEBTS. 

All DERI'S due to me. 

All DEMANDS. 

All farming stock. 

All FAULTS. 

All his ESTATE, 

All his ESTATE, whether real or 
pereonal. 

All his LANDS not before de- 
vised. 

All his NOTES of hand. 

All his other lands. 

All his PROPERTY. 

All his ready money. 

All his real and personal 

ESTATE. 

All his real estate. 

All in remainder of my prop- 
erty. 

All LAND. 

All LANDS. 

All law^ful QUESTIONS. 

All my ACCOUNTS. 

All my clothes and linen. 

All my EFFECTS, 

All ray ESTATE. 

All my ESTATE, both real anti 
personal. 

All my ESTATE, in law and 
equity. 

All my ESTATES. 

All my farm. 

All my freehold messuage. 

All my freehold pboI'ERTy. 

All my GOODS. 

All my HEIRS. 

All my household goods and 

FURNITURE. 

All my INTEREST. 

All my land and estate. 

All my LANDS, 

All my LANDS and tenements 
wherever situated. 

All my legal debts. 


All my messuages. 

All my money. 

All my NEPHEWS and nieces. 
All my personal and landed 
estates. 

All my personal estate. 

All my PROPERTY. 

All ray ready MONEY. 

All my real and personal 
estate. 

All my real estate. 

All my real property. 

All my RIGHT. 

All my substance. 

All my temporal estate. 

All my worldly goods. 

All other chattel property. 
All OTHER metals. 

All other peril. 

All other unbequeathed goods 
and chattels. 

All previous orders. 

All boi’ts of wool. 

All SUCH issue. 

All the ESTATE, 

All the household furniture. 
All the money on hand. 

All the obligations for money 
due to him. 

All the residue of my goods. 
All t lie REST, 

All the rest and residue. 

All the rest and residue of my 
ESTATE. 

All the rest of his money. 

All the rest of his ready money. 
All the rest of my estate. 

All the rest of my worldly 

GOODS. 

All the rest, residue and re- 
mainder of my EFFECTS. 

All the said estates. 

All things before UKBE- 
queathed. 

All TREES. 

All WARRANTS. 

All “WAYS, passages, easements 
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All WAYS thereunto appertain- 
ing. 

All wood and tjnderwood. 
Along its ROUTE. 

An institution of purely public 

CHARITY. 

An intended WAY. 

Ancient wiotows. 

And as to my worldly SUB- 
bTAIjTCE. 

And not otherwise. 

And not otherwise or else- 
where. 

And OTHERS. 

Anti thereupon. 

Another action pending. 
Annuity stock. 

Any act to be passed in the 
present session. 

Any BANK. 

Any earthly prorebtY. 

Any injured person. 

Any INTEREST whatsoever. 
Any one year. 

Any other person. 

Any PERSON. 

Any PROPERTY. 

Apt TIME. 

Arrear rent. 

Artesian well. 

As COMMITTEE. 

As NEARLY as possible. 

As now BOUND. 

As OCCASION might require. 

As OCCASION shall require. 

As soon as I can. 

As they severally die. 

As to my worldly substance. 

At a PUBLIC HOUSE. 

At all TIMES. 

At all TIMES hereafter. 

At all times thereafter. 

At, in or near. 

At large without a keeper. 

At least. 

At or NEAR. 

At SEA. 

At the trial in open court. 

At that TIME. 

A t the end of your current year. 
At their special instance and 
request. 

Attempt to UTTER, 

Auction SALE. 

balance of account. 

Bank of discount. 

Bank stock. 

Banking transaction. 

Bastard child. 

Be deemed real estate. 

Be disabled to inherit. 

Be it therefore declared. 
Became bound. 

Became the purchaser. 
Became vacant. 

Before they came of age. 
Beneficial interest. 
Benevolent purposes. 

Beyond the seas. 

Bill of ATTAINDER. 


Bill of interpleader. 

Bill of REVIVOR. 

Bills of review. 

Bona fide purchaser. 

Bonds or other obligations. 
Breach of promise of mar- 
riage. 

Breach of the peace. 

Bring actions. 

British weight. 

Bull species. 

By any other MEANS. 

By OCCUPYING. 

By PRETENCE of a certain war- 
*rant. 

By the court. 

By VIRTUE. 

By way of penalty. * 

j Calling forth the militia. 

I Capital STOCK. 

CJiance verdict. 

Chattel MORTGAGE. 

Chattel PROPERTY. 

Cliief MAGISTRATE or officer. 
Christian name. 

Citizen of a State. 

Civil and criminal CAUSES. 
Civil OFFICE. 

Clay MINES. 

Clear days. 

Clear of all TAXES. 

Clear of any tax. 

Coal MINES. 

Commercial agent. 
Commercial intercourse. 
Commission on profits. 
Common barrator. 

Common drunkard. 

Common inn. 

Common law. 

Common libeller 
Common nuisance. 

Common scold. 

Common sewer. 

Common tools. 

Compel and force. 

Compound interest. 

Concealed pistol. 

Conditional limitation. 
Conditional pardon- 
Conditional will. 

Consent to marry B. 
Constitutional term. 
Constructive contempts. 
Constructive delivery. 
Constructive FRAUD. 
Constructive notice. 
Constructive possession. 
Contemplation of insolvency. 
Contingent remainder. 
Continuing guaranty. 
Contract of sale. 

Contributory negligence. 
Conventional interest. 
Conveyance of property. 
Convinced beyond reasonable 

DOUBT. 

Copy of ACCOUNT. 

Corporal imbeoilitt. 

Corporal oath* 


Corporate franchise. 
Corpoiate se ^l. 

County where f'ound. 

Court of inferior JURISDICTION. 
Courts of RECORD. 

Covenant for title. 

Covenant of seisin. 

Covenant secured by PENALTY 
or forfeiture. 

Credible witnesses. 

Criminal contempts. 

Current account. 

Current lawful MONEY. 

Current money. 

Damage to the person. 

Days of GRACE. 

De* facto officer. 

Dear wipe. 

Debts now due and payable^ 
Departing the realm. 
Dependent contract. 
Dependent covenants. 
Destroyed note. 

Dies NON juridicus. 

Disorder tending to SHORTEN 
life. 

Disorderly house. 

Domestic servant. 

Dormant partner. 

Double insurance. 

Due DILIGENCE. 

Due examination. 

Due NOTICE. 

Due security. 

Duly ADVERTISED. 

Duly authorized agent. 

Dulj^ QUALIFIED. 

During the said term. 

Dying unmarried. 

Dying without Issue- 
Dying without ISSUE. 

Each PARTY. 

Eilectually rebuilding GVd 
REPAI RING. 

Eilectually repairing. 

Eldest CHILD. 

Eldest SON. 

Elected by the gbeatei ttami* 
her. 

Employed on water. 

Entire days. 

Equal DIVISION, 

E(iuilabIo interest. 

Equitable MORTGAGE, 

Equitable SET-OFF. 

Estate in land. 

Estate in possession. 

Estate of WHAT kind *«Gver. 
Every movable* 

Except hia pictures. 

Except in cases of FR>xn>, 
Excepting my outstanding 
DEBTS. 

Excessive damages. 

Executed contract, 

Executing the digging* 
Executory contract 
Executory devise. 

Executory trust* 


APPEJSTBIX. 


1377 


Express malice. 

ExprobS ttaelantt. 

ExLen?ion of time. 

Extreme cruelty. 

False BOOKS. 

Falfee becommekdatiok. 

False EEPBESENTATI02T. 

Family residing. 

Fellow SERVANTS. 

Female heirs. 

Final AWARD. 

Final decree. 

Final DISPOSITION. 

Final judgment. 

Final trial. 

Fire or storm. 

First and second COUSINS. 

Foot RACE. 

For all PURPOSES whatever. 

For and during the said term. 
For any person whatever. 

For any purpose of profit. 

For collection. 

For default of such children. 
For her own use and benefit. 
For her sole use. 

For her sole use and benefit. 
Fot iite ONLY. 

For cr relating to the sale of 

GOODS. 

For THAT whereas. 

For that wherjsas. 

For the good of my soul. 

For the purpose of prostitu- 
tion. 

For the space of one month 
after return day. 

For the space of two hours. 

For the true and faitliful ob- 
servance and performance. 
For the use of said seminary. 
For what may be dub. 

Foreign corporation. 

Foreign judgment. 

Foreign state. 

Forty days shall be ALLOWED. 
Fraction of a day. 

Fraudulent sale. 

Free fishery. 

Free from all taxes. 

Free of all 'TAXES. 

Free use. 

Free warren. 

Free white citizen. 

Freehold estate. 

Freehold lands in possession. 
From and after the passing of 
the act. 

From iGNORANCB or mistake. 
From one part to the other of 
tlie farm. 

Full cargo. 

Full COSTS. 

Full indemnity for the trouble 
and expense, 

Future advances. 

General and qualified war- 

ranty. 

General and special DEPOSIT. 
TOL. II. 


General average. 

General character- 
General issue. 

General legacy. 

General letter of credit. 
General lien. 

General partnership. 

Geneml profits. 

General release. 

General verdict. 

General warranty. 

Good and Fafe bills. 

Good and sufiicient deed. 

Good or valuable CONSIDERA- 
i TION. 

Good state of health. 

Goods SOLD. 

Grain and other merchan- 
dise, 

Grand-CHiLDREN . 

Grant, sell and QUIT-CLAIM. 
Great personal injury. 

Gross negligence. 

Growing woods. 

Guardian by nature. 

Guardian in socage. 

Handsome support. 

Has executed unto. 

Having in possession. 

Having so done. 

He shall be expelled. 

Heirs of the body. 

Her aforesaid part. 

Her HEIRS. 

Her own use. 

Hereby given. 

Heretofore used. 

Him and his assigns forever. 
His DUES. 

His OWN proper hand being 
thereunto subscribed. 

His WIFB- 
Home PROCEEDS. 

Holding to bail. 

Household effects. 

Household furniture. 
Household goods. 
Householder-FREEHOLDER. 

I AGREE. 

I agree to he answerable. 

I agree to be security to you. 
I am accountable. 

I am bound to A. 

I BIND myself. 

I DEVISE. 

I give ALL. 

I GUARANTY- 
I hereby guaranty; 

I hold. 

I promise not to appear. 

I promise to pay. 

I WHLL. 

I WILL and bequeath. 

I will all my landed property, 
I will be RESPONSIBLE. 

I will GUARANTY. 

I will SEE you paid, 

I WISH. 

I WISH to leave. 


If he shall procure. 

If he should attain. 

If one of them should die. 

If she MARRY. 

If they APPROVE thereof. 
Illicit^TRADE. 

Immediate assets. 

Immediate neighborhood. 
Impairing obligation of CON- 
TRACT. 

Imperfect WAR. 

Implements of gaivung. 

Implied malice. 

Implied notice. 

In a state of CULTIVATION. 

In about three months. 

In any other PLACE. 

In case A. should die before 

MARRIAGE. 

In case of death- 
In case of either of theip 
DEATHS. 

In case of her decease. 

In case they leave no CHUr 
DBEN. 

In consideration of the per- 
formance thereof. 

In default of such issue. 

In equal degree. 

In'equal proportion. 

In ESSE. 

In FULL. 

In full of DEMAipS. 

In full satisfaction of all DE- 
MANDS. 

In FUTURO. 

In good ORDER. 

In his DEMESNE as of fee. 

In his office. 

In lieu of privilege. 

In like manner. 

In REM. 

In sixty days. 

In SUBSTANCE. 

In SUBSTANCE aS folloWS. 

In such MANNER. 

In such MANNER and propor- 
tion, <&c. 

In the lUELD. 

In the FIRST place. 

In the MANNER. 

In the MEANTIME. 

Ill the PRESENCE. 

In the SERVICE. 

In the usual and ordinary 
course of trade and dealing* 
In their said trade. 

In trust. 

Independent contract. 
Independent covenants. 

In-door BIOVABLES. 

Indorsement in blank. 
Inferior court. 

Iryuries to the person. 
Insolvent circumstances. 

, Interest in land. 

Interlocutory .iudgment. 

It is hereby agreed. 

It is my dying itiiXiUEST. 

It is my WISH and will. 

It is ORDERED. 
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t IS STIPULATED, 
t is UiTDERSTOOD. 
t is vnTNESSED. 
t shall he LAWFOi* foT the 
court. 

Tudge of EECOEDS. 
fudgmentis ordered. 

Fudicial act, 

Tudicial authority. 
lust ALLOWANCE. 

Fust COilPENSATION. 

Fust DEBTS. 

Keep in order. 

Keep, MAINTAIN. 

Keeping a stand. 

King’s HIGHWAY. 

Knowledge or information. 

Landed and personal estates. 
Lawful deed of conveyance. 
Lawful HEIRS. 

Lawful INTEREST. 

Lawful TITLE. 

Lawful TRADE. 

Lawfully demanded. 

Lawfully seised. 

Leading from and UNTO. 
Leased term. 

Leaving no issue behind him. 
Leading ISSUE. 

Legal HEIR. 

Legal HEIRS. 

Legal MAJORITY. 

Legal MEMORY. 

Legal NOTICE. 

Legal REPRESENTATIVES. 
Legal RESIDENCE. 

Legislative act. 

Legislative hodsb. 

Legitimate children. 

Less than one foot high* 

Letter of credit. 

Letters of marque. ^ 

Limitation in restraint of mar- 
riage. 

Limited partnership. 

Limits of the prison. 
Liqiuidated damages. 

Liquor composition. 

Live and dead stock. 

Livery of seisin. 

Living ISSUE. 

Loan of money 
Lord’s DAY. 

Lost ARTS. 

Lucrative oppiob. 

Male HEIR. 

Male HEIRS. 

Marked line. 

Market PIMOE. 

Marriage in disparagkment. 
Measure of damage. 
Mechanical tools. 

Mechanics’ Lien. 

Member of PAMIT4Y- 
Menial servants. 

Mercantile usage. 

Military dex»artmenT8. 


Militia officer. 

Mill DAM. 

Ministerial ACT. 

Moderate correction. 

Money actually made and paid. 
Moored in safety. 

Most necessitous relations. 
Mother’s poor relations. 
Musical composition. 

Mutual ACCOUNTS. 

Mutual COVENANTS. 

My ADJOINING property. 

My CHILDREN. 

My farming STOCK. 

My furnitub-e. 

My half part. 

My HEIRS. 

My homestead farm. 

My HOUSE. 

My late purchase. 

My NAMESAKE. 

My one-lialf part. 

My PART. 

My PROPERTY* 

My SHARE. 

My STOCK. 

Natural possession. 

Nautical day. 

Naval STATION. 

Navigation; commerce. 
Nearest of blood. 

Nearest relations. 

Necessary diligence. 
Necessary expenses. 

Necessary implication. 
Necessary tools. 

Negligent escape. 

Net PROCEEDS. 

New street. 

Next of KIN. 

No bond shall he put in suit. 
Non assumpsit infra sex annos. 
Not ASSIGNABLE. 

Not doubting. 

Not OTHERWISE. 

Not producing. 

Not to continue his suit. 

Not to DEPART until disclnirged. 
Not to PROCEED, 

Notice of INSOLVENCY. 
Notorious possession. 

Now in the occupation of A. 
Now so PAID. 

Nuncupative will. 

Of full AGE. 

Of the BLOOD. 

Of the COUNTY, 

Of the residue of testator^s 

property. 

Of the whole blood. 

Of which r APPROVE* 

Offices of PROFIT. 

On OATH. 

On the HARBOR. 

On their AFFIRMATIONS. 

Once a week. 

Once a week for three weeks; 
Once ouch week for three 
WEEKS. 


One YEAR. 

Open and running account. 
Open current account. 

Open place, key or wharf. 

Or any thing whatsoever used 
in manuring land. 

Or in words to the same effect. 
Or other public place. 

Order of filiation. 

Ordinary bank deposit. 
Ordinary diligence. 

Ordinary negligence. 

Other allowances- 

Olher ARTICLES. 

Other CONSIDERATIONS. 

Other effects. 

Other PERSON. 

Other proceedings. 

Other proper and reasonably 

POWERS. 

Other public minister. 

Other real hereditaments* 
Other STOCK. 

Other SUBSTANCE. 

Paid THEREOUT. 

Parish and ward OFFICERS. 
Parol GIFT. 

Parol GRANT. 

Parol LEASE. 

Part PERFORMANCE. 

Partial dedication. 

Pay to B. or his order for my 

USE. 

Paying thereout. 

Paying yearly and every year* 
Pecuniary legacy. 

Perfect war. 

Peril of the sea. 

Perpetual easement. 
Perpetual renewal. 

Person of color. 

Pei'sonal anti landed estate. 
Personal and landed estates, 
Personal chattel. 
l^ersonal chattels. 

Peminal estate. 

Personal estates. 

Personal goods. 

Personal i.auor. 

Personal property. 

Personal skcuhity. 

Personal statute. 

Personal violence. 
Philadelphia funds, 

Pleading ishuadly. 

I'lunder and steal* 

Poor REI4ATION8. 

Poorest RELATIONS* 

Power of ATTORNEY. 

Power of SALE. 

Power to CHARGE. 

Presumplive heir. 
Presumptive kotiob. 

Prima lade evidence. 
Prinnpal and accessory. 
Printed in PLAIN English typyi 
Prior in date. 

Private BRlDGifl, 

1 Private charity* 

I Fnvate oorpoeatxow. 
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Private ■sajisANCE. 

Private PABTNEBSHIP* 

Private WAT. 

Private WAVS. 

Proceed to SiSA, 

Promissory note. 

P^oof beyond seasonable 

DOTIBT. 

Prosecute with effect 
Prosecuting witness. 

Providing by oedinance 
Public ACT. 

Public bridge. 

Public CHARITT. i 

Public civil officer* 

Public CORPORATION. 

Public HIGHWAT. 

Public IGNOMINY. 

Public MINISTER. 

Public NUISANCE, 
public OFFICE. 

Public OFFICER. 

Public officers. 

Public or joint STOCK. 

Public SHOWS. 

Public SCiUARE. 

Public STOCK. 

Public TAX. 

Public TAXES. 

Public TEACHER. 

Public USB. 

Public WAR. 

Quarter of a year. 

Quarter yearly. 

Quasi CORPORATION. 

Quasi EXECUTION. 

Eatable polls. 

Eeady money. 

Eeady to be delivered. 

Eeal and pei'sonal estate. 

Eeal CHATTEL. 

Real CONTRACT. 

Keal ESTATE. 

Eeal ESTATES. 

Real or personal SECURITIES. 
Eeal PROPERTY. 

Real SECURITIES. 

Reasonable dilioenok 
Reasonable estovers. 
Reasonable notice. 

Reasonable penalty. 
Reasonable time. 

Reasonable usage. 

Reasonable use and wear only 
excepted. 

Receipt in full. 

Regular clerk* 

Relations on iny side. 

Removal of such person. 
Repaving street. 

Reserving two rooms. 

Resident inhabitants. 
ReHidiiary legatee. 

Residue of estate* 

Rest of my estate. 

Resulting trust. 

Retrospective statute. 

Right HEIRS. 

Right of WAY* 


Right to bear arms. 

Rights of ENTRY. 

Royal BLOOD. 

Running water. 

Rural HOMESTEAD. 

Said DEFENDANTS. 

Sailing from a port. 

Sale for cash. " 

Satisfactory ARRANGEMENT. 
Satisfactory proof. 

Sea STORES. 

Seelcing a livelihood. 
Separate use. 

Set our HANDS- 

Shall and may be LAWFUL. 

Shall be begotten. 

Shall be confirmed. 

Shall be satisfaction. 

Shall be taken out of the 
State. 

Shall have liberty to purchase. 
Shall RECEIVE OR take. 

Shall WARRANT. 

Should come into possession. 
Should commit suicide. 

Should she marry during, &c. 
Simple LARCENY. 

Six months. 

Sole CORPORATION. 

Solicitor’s lien. 

Some of my best linen. 

! Sound in wind and limb. 

I Special deposit. 

Special deputation. 

Special; general. 

Special letter of credit. * 
Special verdict. 

Specific APPROPRIATION. 

Specific legacy. 

Spiritual officer. 

State TAX. 

Statute MILES. . 

Statute of LIMITATIONS. 

Stock of WOOD. 

Strict settlement. 

Strong and spirituous liquors. 
Succession per STiRPiii. 

Such as he would be respon- 
sible FOR. 

Such assessment made and 
demanded. 

Such CHILD. 

Sufficient discharges. 
Sufficient indemnity. 

Sijm DUE. 

Summary process, 

Superior court. 

Taxable inhabitant. 
Temporal estatr. 

Temporary residence. 

Ten days - after peace is made. 
Tenancy at will. 

Tenancy by sufferance. 
Tenant at sufferance. 

Tenant at will. 

Tenement blook- 
Tenure in capite. 

Term of years. 

Testamentary capacity. 


The best of my linen. 

The HEARING. 

The just proportion or share. 
The MINISTRY. 

The remainder of my prop- 
erty. 

The said dependant. 

Tiie sheriff shall preside. 

The survivor or his assigns. 
The Susquehanna. 

Their estate. 

Their parts. 

Their representatives, 

Tlieir successors. 

Then surviving and remain- 
ing. 

There to be corrected. 

This fall. 

This is to CERTIFY. 

Three months’ notice. 

Three quarters. 

Three weeks succfbsively. 
Timber trees and great woooa. 
Time of memory. 

To A. and hi& children. 

To be DIVIDED. 

To be divided amongst YOU- 
To be FORWARDED. 

To be MEASURED. 

To be PAID. 

To be responsible. 

To be transferred. 

To DEAL. 

To finish said bouse ready for 
occupancy. 

To have, hold and enjoy. 

To Jiave, Jiold, occ‘ux>y, use ‘and 

ENJOY. 

To her best ADVANTAGE. 

To her sole use. 

To her use. 

To his DAMAGE. 

To his WIFE. 

To keep safely. 

T(^ make it good. 

To make satisfaction. 

To MARKF/r. 

Tf) iny family. 

To my pR-ESENT physician. 

To iny relation. 

To sell and di,spose of at her 

PLEASURE. 

To Mippre-sH and RESTRAIN. 

To that EFFECT. 

To the poor inhabitants. 

To the three children of A. 
To VIEW. 

To WILL it. 

Togetlier with all WAYS there- 
unto appertaining. 

Total LOSS. 

Tnuiaportation ; commerce. 
Transportation of mercha’^- 
DJSE, 

True CONSIDERATION. 

True possession. 

True VALUE. 

Trustees of inheritance. 

Two reputable citizens. 

Two YEARS. 

Two years after DEMAND- 
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I'nder hand and seal* 

P'ncier his hand. 

Under the ha2?d3. 

Under their hands. 

Undue advantage. 

Undue INFLUENCE. 

U nfin 1.-1 led building. 

United States of Nobth Amer- 
ica. 

T^nl awful COHABITATION. 
UiKjutiUtied OPINION. 

Uulifted HAND. 

Umhu CONDETION- 
t'pon SALE OR RETURN. 

Upon bi^lit of the body. 

Use and benefit. 

Used the sea.* 

Useful ARTS. 

Usual COVENANTS. 

Usual PUNISHMENTS. 

Valuahle pnopEHTY. 

Vested interest. 

Vested remainder. 

Virtnte oFFtcn. 

Voidable indenture*. 
Voluntary escape. 

Voluntary waste. 

Vote by proxy, 

"Want of CARE. I 

■\Viirranted to depart. I 


j Warranty deed. 

! Was duly sworn. 

We bind* ourselves. 

We bind ouvhelves and each 
of ns. 

We bind ourselves and each 

of UR. 

We bind ourselves, our heirs, 
&c. 

We shall be obliged to con- 
sent. 

We UNDERTAKE tO pav. 

Well and truly performing. 

AVliat RE.MAINS. 

AVhen due. 

AVheu lawfully requested. 

When recovered. 

"When she is divorced. 

When thereto requested. 

AVhicli I promise never to 
pay. 

Wliiie in service. 

Whole of his remaining prop- 

erty. 

Wholesale factory prices. 

Wilful DEGSERTION. 

Wilful NEGLrC4ENCE. 

With all USUAL and imsonahle 
covenants. 

With liberty to cruise six 

weeks. 

With STRONG HAND. 


With the benefit of survivor* 

SHIP. 

Within half a MILE. 

Within one month next fol- 
lowing. 

AVith three months. 

Within twelve calendar 

MONTHS. 

Witiiout any deduction on 
account of taxes. 

Wbhoiit any interruption. 
Without being married. 

Wi thout DEF \LCATION. 
Witness jny HAND. 

I Witness the hands. 

Words of ENTREATY. 

Work, labor and jmaterials. 
Working tools. 

Worldly GOODS. 

Writ of ASSISTANCE. 

Writ of DOWER. ' 

Writ of pRoiriBiTiON. 

Writing obligatory. 

Yearly payments. 

Yetirly value. 

Yon uro a vagrant. 

Yon have committed an act 
for which I can transport 
you. 

Younger child. 

Younger ohildrkn. 











